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STATEMENT OF FACTS 
	

1. The present dispute arises under the “the Agreement Between the Republic of 

Ticadia and the Republic of Kronos for the Promotion and Reciprocal Protection of 

Investments” (the “BIT”) which entered into force on June 30, 1995, between the 

Republic of Ticadia (“Ticadia”) and the Republic of Kronos (“Kronos” or 

“Respondent”).1 Fenoscadia Limited (“Claimant”) is a publicly held mining 

company incorporated under the laws of Ticadia.2 Fenoscadia initiated this 

arbitration on November 10, 2017 in response to Respondent’s violations of the 

BIT, including the forced termination of Fenoscadia’s protected mining concession, 

the seizure of tons of lindoro, the enactment of new and expansive environmental 

law, and subsequent Presidential decree that amount to an indirect expatriation of 

Fennoscandia’s investment.3 

2. In February of 1998, Respondent confirmed the discovery of a significant amount of 

lindoro, a valuable rare metal used in the manufacturing of electronics, in 

Respondent’s territory.4 In November of 1998, due to a lack of capable domestic 

operators Respondent hosted a public auction for the acquisition of the rights to 

exploit lindoro.5 Respondent had neither a regulatory framework for the mining 

industry nor a comprehensive environmental regulation.6 

3. On April 20, 2000, Fenoscadia, a globally recognized mining enterprise, won the 

auction.7 In addition to offering the highest financial return8, Fenoscadia 

demonstrated a commitment to playing a key role in developing the communities 

surrounding the extraction site.9 On June 1, 2000, upon the issuance of the 

applicable licenses, Fenoscadia and Respondent executed the agreement regulating 

																																																													
1 R at 45. 
2 R at 4. 
3 R at 2-7. 
4 R at 14. 
5 R at 4. 
6 R at 5. 
7 R at 4. 
8 R at 14. 
9 Exhibit 3. 
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Fenoscadia’s rights to exploit lindoro in Kronos (“Agreement”).10 At the time of the 

Agreement, Fenoscadia was incorporated under the laws of Ticadia and 

Fenoscadia’s majority shareholder was a Ticadian private equity fund.11 Fenoscadia 

remains incorporated under the laws of Ticadia and Fenoscadia’s majority 

shareholder continues to be a Ticadian private equity fund.12 

4. Pursuant to the Agreement, Fenoscadia was granted a concession to the right to 

exploit lindoro in Kronos for eighty years.13  In return, Fenoscadia must pay 

Respondent 22% of the monthly gross revenue generated by lindoro exploitation.14  

Fenoscadia agreed to comply with Respondent’s current laws, to be receptive to 

adaptations in light of new laws, and to comply with biennial environmental 

inspections.15 

5. Fenoscadia began exploiting lindoro in Kronos in August of 2008, and made every 

payment and passed every environmental inspection, with the latest being in 

September of 2015.16  Moreover, Respondent’s government repeatedly stated in 

Presidential speeches and statements that Fenoscadia’s investment is to be attributed 

with Respondent’s rapid economic growth, and that the foreign investment remained 

welcome, appreciated, and free of risk from Respondent’s lack of a regulatory 

framework for mining activities.17  

6. As part of its success in Kronos and its commitment to developing the communities 

around the extraction site, Fenoscadia dedicated its full resources to its investment 

in Kronos, creating over two hundred jobs including forty jobs specifically in waste 

management and environmental sustainability.18 

																																																													
10 R at 14-15. 
11 R at 4. 
12 R at 13. 
13 Exhibit No. 2 
14 Id. 
15 Id. 
16 R at 5. 
17 Id.  
18 R at 7. 
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7. In October of 2014, the Nationalist Party won the Presidential elections for the first 

time in Respondent’s history, promising, among other things, to protect 

Respondent’s national industries against foreign companies.19  

8. After taking office in January of 2015, in March of 2015, Respondent’s government 

sent the draft of an environmental bill to the Nationalist-controlled Parliament.20  Its 

terms were vague and afforded significant discretion for Respondent’s government 

to meddle under the purported goal of environmental preservation.21  

9. Disregarding a public outcry against the abnormal speed with which the bill passed 

and without revisions or public hearings, which runs contrary to Respondent’s 

Constitution, on June 12, 2015, Respondent’s Parliament passed the Kronian 

Environmental Act (“KEA”) which granted the President ample power to intervene 

in “environmentally sensitive business.”22 

10. In May of 2016, Respondent’s federal university published an unusually short and 

inconclusive study that lindoro may trigger coronary heart disease for the site 

workers and residents of surrounding communities.23  The study indicated a mere 

correlation but failed to establish a causal link between the lindoro extraction and 

the increase in reports of coronary heart disease in Respondents population since 

2009.24 Unlike traditional comprehensive scientific studies, no other alternative 

explanations for the deviation from the norm were considered.25 

11. On September 7, 2016, relying on the sole study of the government-funded 

university, Respondent issued Presidential Decree no. 2424 (“Decree”) prohibiting 

lindoro exploitation, revoking Fenoscadia’s license to operate as a foreign investor, 

and terminated the Agreement with no compensation for Fenoscadia.26  Fenoscadia, 

the only lindoro exploitation operator in the country, was denied the opportunity to 

introduce evidence contradicting the study.27 

																																																													
19 R at 6. 
20 Id. 
21 Id. 
22 R at 6. 
23 Id. 
24 Exhibit 4. 
25 Id. 
26 R at 7. 
27 Id. 
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12. Fenoscadia immediately sought to initiate negotiations with Respondent’s 

government and was denied.28  On September 8, 2016, pursuant to the Agreement, 

Fenoscadia filed a motion to stay the Presidential decree on a provisional basis, 

pending negotiations.29  On February 22, 2017, after receiving a final and official 

statement from Respondent’s government that the Decree would not be revoked, 

Fenoscadia withdrew its motion.30 

13. With no decision rendered by Respondent’s courts, Fenoscadia has been denied the 

protection of the BIT and disallowed from pursuing its legal investment in  

	

SUMMARY OF ARGUMENTS 
	

14. First, the Tribunal has jurisdiction to hear this dispute because Fenoscadia is a valid 

investor under the BIT. The BIT is the controlling document for this dispute and 

lays out a simple definition that only requires an investor be an enterprise of Ticadia 

and had made a concrete investment in Kronos. Fenoscadia has been a legally 

incorporated enterprise of Ticadia since 1993 and has an operation mine in Kronos. 

These simple facts satisfy the BIT definition of investor. 

15. Alternatively, Fenoscadia is not controlled by the minority shareholders of Kronos 

but is majority controlled and owned by Ticadian nationals. The effective locus of 

control is in the hands of the majority Ticadian owners who ultimately chose the 

leadership of the company. Finally, the actions of Kronos who stated that 

Fenoscadia is a “foreign investor” in its concession auction and that it is a “Ticadian 

enterprise” in its concession agreement. 

16. Secondly, the fork in the road clause is inapplicable because Fenoscadia had no free 

choice concerning where to bring its claims.  Further, even if the fork in the road 

clause did apply, this Tribunal has the power to hear Fenoscadia’s claims because 

the claims are based in the treaty, fundamentally different than those filed in the 

local court action. 

																																																													
28 Id. 
29 Id. 
30 R at 7. 
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17. Thirdly, the government of Kronos through its taking of Fenoscadia’s lindoro and 

the illegal revoking of the concession agreement indirectly expropriated 

Fenoscadia’s investment. The regulation was based on insufficient research to form 

a bona fide scientific basis for such a sweeping regulation. The KEA was passed 

without due process of law because it was passed without a constitutionally 

mandated review period. These two actions demonstrate the taking of the 

Fenoscadia’s investment was not for a valid public purpose and compensation is 

owed to Fenoscadia. Additionally, the sweeping changes in the implementation of 

the regulation violated the legitimate expectations of Fenoscadia by substantially 

depriving them of their economic rights. This is a violation of the Fair and Equitable 

treatment standard in the BIT and Fenoscadia should be compensated for its losses.  

18. Finally, Respondent’s counterclaims are inadmissible because the BIT does not 

address jurisdiction of counterclaims.  Other tribunals have rejected jurisdiction 

altogether or limited it only to investment disputes arising from contracts which do 

not have a mandatory dispute resolution clause, and which arise as a direct 

consequence of the other Party’s investment and not as a matter of general law. 

Matters of national law, such as seeking damages for the environmental actions of 

another Party are best suited for national courts. 

19. Even if the counterclaims are allowed, these claims fail on the merits because 

Fenoscadia complied in good faith with all its legal obligations.  Moreover, the 1992 

Convention on The Protection and Use of Transboundary Watercourses and 

International Lakes does not apply under the doctrine of non-retroactivity.  Even if 

it did, because the Rhea River is not a transboundary waterway, the 1992 

Convention does not apply. 
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ARGUMENT 
 

I. THE TRIBUNAL HAS JURISDICTION BECAUSE FENOSCADIA IS A VALID 
INVESTOR UNDER BOTH THE BIT AND INTERNATIONAL LAW 

 

A. A Plain Reading Of The BIT, And The VCLT Demonstrates Fenoscadia Is A 
Valid Investor Under Article 1. 

 

20. A plain reading of the Ticadian-Kronian BIT (“BIT”) is all that is necessary to 

determine that Fenoscadia valid investor under.  Alternatively, reading the BIT 

under the tenants of the VCLT equally demonstrates that Fenoscadia is an investor 

under the BIT. 

21. The BIT is the guiding instrument of this dispute and this Tribunal should begin its 

analysis of the BIT by examining Article 1(4) for its plain meaning.31  Defining 

investor, Article 1(4) of the BIT only requires an investor be an enterprise of 

Ticadia that has taken concrete steps to make, is making, or planning to make an 

investment in Kronos.32 

22. Since 1993, Fenoscadia has been a legal corporation of Ticadia, globally recognized 

for its mining operations.33  The term “corporation” is easily transposed for 

“enterprise” and the two are synonymous, an example of this is the OECD definition 

of a “Corporate Enterprise,” “Corporate enterprises are defined as corporations… 

financial and non-financial enterprises which by virtue of legislation…are 

																																																													
31 Iron Rhine Arbitration, ¶ 45, (PCA Case 2003-02) (Award) (2005); Pope, ¶ 69.(ad Hoc NAFTA (UNCITRAL)) 
(2001); The Rhine Chlorides Arbitration concerning the Auditing of Accounts, ¶ 74, (PCA Case 2000-
02)(Award)(2004). 
32 BIT Article 1. 
33 R at ¶ 895. 
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recognized as business entities independent of their owners.”34  This plain definition 

of an enterprise is easily satisfied by Fenoscadia and comports with the BIT 

definition. 

23. Fenoscadia’s legal status as a Ticadian company is further established by the fact 

that the majority of its shareholders are Ticadian and its headquarters are in 

Ticadia.35  By a plain meaning, the building and ongoing use of the lindoro mine in 

the territory of Kronos demonstrates Fenoscadia’s concrete steps sufficient to 

establish itself as an investor under the BIT’s definition. 

1. The Tribunal Should Use The Vienna Convention Of The Law Of 
Treaties To Interpret Article One Of The BIT. 

	

24. Should this Tribunal decide that Fenoscadia’s status is not apparent by a plain 

meaning, it should analyze the BIT in accordance with the method of interpretation 

established by Article 31 of the Vienna Convention on the Law of Treaties 

(“VCLT”). 36  Both Ticadia and Kronos are signatories and this method is 

commonly utilized by arbitration tribunals.37 

																																																													
34 The OECD Economic Outlook: Sources and Methods. (https://stats.oecd.org/glossary/detail.asp?ID=454) See Also 
UNCTAD definition of Transnational Corporation (http://unctad.org/en/Pages/DIAE/Transnational-corporations-
(TNC).aspx), Miriam-Webster Dictionary definition of enterprise (https://www.merriam-
webster.com/dictionary/enterprise). 
35 R at ¶ 895 & 930. 
36 Rhine Chlorides, ¶ 74.  
37 Statement of Uncontested Facts ¶ 2; Christoph Schreuer, ‘Diversity And Harmonization Of Treaty Interpretation 
In Investment Arbitration,’ Treaty Interpretation and the Vienna Convention on the Law of Treaties (BRILL 2010), 
129. 
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25. This method of treaty interpretation, accepted by both parties, establishes that 

treaties be interpreted: 

- In good faith in accordance with the ordinary meaning given to the 

terms 

- In the terms context and  

- In light of the treaties object and purpose.38  

26. Accordingly, each part combined into a whole, not individually, should be applied 

to interpret the BIT.39 

27. To be clear, Fenoscadia is not advocating for a special rule of interpretation, but for 

a plain, ordinary reading of this treaty.  In doing this, Fenoscadia has discharged its 

burden under the VCLT and shifted the burden to prove a special intention in the 

definition of an investor onto the Respondent to prove a differing meaning of 

investment.40 

28. A good faith interpretation of the BIT warrants an examination of the wording in its 

context to reach a reasonable interpretation of what the drafting parties intended.41  

Good faith does not mean filling in gaps where the BIT is silent, but only to provide 

that the parties are interpreting so as to fulfill their obligations as stated.42  To build 

on this, the legal principle of abus de droit, “abuse of rights,” limits interpretation 

of this treaty.  This canon prevents states from interpreting a treaty in such a way so 

as to abuse its sovereign powers and derogate its obligations under said treaty where 

																																																													
38 Vienna Convention on the Law of Treaties, 1969, Art. 31. 
39 Yb, 219–220. 
40 See. Postova banka as and Istrokapital SE v Greece, ¶ 99 (ICSID Case No ARB/13/8, IIC 679) (Award) (2015). 
41 Rhine Chlorides ¶ 74. 
42 R v. Immigration Officer at Prague Airport ex parte European Roma Rights Center, (2004) UKHL ¶¶ 19,43,62-63. 
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there is no bona fide, reasonable purpose.43  Finally, the long-recognized principle 

of ut res magis valet quam peret, “better to have effect than made void,” puts a duty 

on the interpreter to ensure effect is given to all provisions of the treaty in their 

whole and to not diminish any provision.44 

29. An interpretation by this Tribunal applying ‘Ordinary Meaning’ involves reading 

the words for their regular, normal, or customary meaning45 and only applying a 

special meaning to a word if the parties intended it.46  In the absence of a ambiguity, 

the generic meaning of the term should be applied because it is understood that 

generic words meaning moves with the law.47 

30. “Good faith” and “ordinary meaning” do not exist in a vacuum; they tempered by 

the application of their “context.”  The tribunal should use context in its 

interpretation in two ways.  First, by using context to better understand the ordinary 

meaning of the words used.  Second, to look for that context in the preamble of the 

treaty and “examining the relevant provisions of the BIT in which the term to be 

interpreted is used.”48  These two will combine to ensure an interpretation is 

reasonably what the parties intended. 

																																																													
43 United States-Import Prohibition of Certain Shrimp and Shrimp Product, WTO Report of Appellate Board AB-
1998-4, WT/DS58/AB/R. 12 October 1998, ¶ 158-59. 
44 Korea-Definitive Safeguard Measure on Imports of Certain Dairy Products, p 24, ¶  80-81, (AB-1999-8, 
WT/DS98/AB/R) (1999); Territorial Dispute, (Libyan Arab Jamahiriya/Chad) at 23 ¶  47, (ICJ Reports 6) (Merits) 
(1994). (Notably, Cemex v. Venezuela arbitration emphasized this same principle).  See CEMEX v. Venezuela, ¶ 114, 
(ICSID Case No. ARB/08/15) (Award on Jurisdiction) (2010); Dawood Rawat v. The Republic of Mauritius, ¶ 186, 
(PCA Case 2016-20) (Award on Jurisdiciton) (2018). 
45 Oxford English Dictionary (1989). 
46 VCLT Art. 31 ¶ 4. 
47 Greece v. Turkey Aegean Sea Continental Shelf, ICJ Reports 3 (1978). 
48 Richard Gardiner, Treaty Interpretation 2nd Edi. p 197; Dawood Rawat v. The Republic of Mauritius, ¶ 173. 
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31. Finally, the Tribunal will find the above intent in the BIT’s object and purpose 

which is found in the preamble.49 As stated by the U.S.-Iran Claims Tribunal, the 

intent stated in the BIT preamble, though guiding, is still part of the other VCLT 

elements and does not alter the clear meaning of a term, but adds clarity not 

contradiction.50  Thus, this Tribunal should view the use of object and purpose to 

reinforce, as well as clarify, the other VCLT methods, in an effort to ensure that the 

treaty is interpreted to be effective.51 

32. Accordingly, to apply the VCLT to Article 1(4) this Tribunal should read it with an 

eye towards reasonableness and upholding the treaty’s intent to bring in foreign 

investors. To do this a broadly written definition of an investor, that only requires 

that an investor be an enterprise of Ticadia that has taken concrete steps to make or 

is making an investment is needed to be an investor.  A plain and ordinary meaning 

of ‘enterprise’ is a business or corporation which Fenoscadia clearly is.  It is also 

unambiguously, legally incorporated in Ticadia a party to the BIT who has made 

clear investments in Kronos. 

33. The context, object, and purpose of the BIT is one of encouraging investment from 

Ticadian companies and nationals, which Fenoscadia is one of.52  It speaks about the 

need for “greater economic cooperation,” “promotion and protection of investment,” 

and the importance of stimulation of mutual “business activity.”53  The clear object 

of encouraging and protecting investors, coupled with the context of Article 1 being 

																																																													
49 Case Concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal), at 142, (Dissent ICJ Reports 53) 
(1991). 
50 USA, Federal Reserve Bank v. Iran, Bank Markazi, at 22 ¶  58, (Case A28, (2000-02) 32 Iran-US Claims Tribunal 
Reports 5).  
51 Territorial Dispute, (Lybian Arab Jamahiriya/Chad), pp 25-6, ¶ 51-52, (ICJ Reports 6) (Merits) (1994). 
52 BIT preamble. 
53 Id. 
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a broad and simple definition of investor clearly shows that the minimum 

requirements of a foreign company making an investment in Kronos is all that is 

necessary for an investor to claim protection under the BIT. 

34. The controlling document in this dispute is the BIT and should be controlling per 

se.54  This tribunal should reject any attempt by Respondent to complicate this 

definition of an investor and should read it for its plain and ordinary meaning in 

light of the object to protect investors exactly like Fenoscadia. 

B. Fenoscadia Is A Valid Investor Of Ticadia As Accorded By International Law. 
 

35. This Tribunal has jurisdiction over the investment dispute under the BIT because 

Claimant is a legally-incorporated Ticadian Enterprise.  Moreover, Claimant has 

genuine and effective bonds with Ticadia.  Finally, Respondent acknowledges 

Claimant’s status as a foreign national in the investment agreement. 

2. Claimant Holds Ticadian Nationality As Required By Article 11 Of 
The BIT. 

 
36. Under Article 11 of the BIT, any dispute “between a Party and an investor of the 

other Party arising out of . . . an investment agreement between that Party and such 

person or enterprise” may be referred to arbitration. 

37. The scope of the arbitration offer is specified in Article 1 of the BIT and defines 

“investor of a Party” as a foreign enterprise that has made an investment in the other 

Party’s territory.  Claimant is legally incorporated under the laws of Ticadia. This 

reflects the general rule that each state may determine under its own laws who its 

																																																													
54 ENRON Corporation and Ponderosa Assets, L.P. v. Argentina, ¶ 28-31, 45, (ICSID CASE No. ARB/01/3) 
(Jurisdiction), (2004).  (BIT definition is a guide to defining terms). 
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nationals are55  and any question as to whether an enterprise possesses the 

nationality of a particular State shall be determined in accordance with the laws of 

that State.56 

38. Claimant can bring a claim against Kronos under the BIT as long as it has the 

nationality of Ticadia according to Ticadian law. Claimant has in fact obtained 

Ticadian nationality after becoming incorporated as a Ticadian LLC in 1993, and, 

therefore, has been a Ticadian national since 1993.57  More importantly, Claimant 

undeniably held Ticadian nationality at two critical dates:58  on 1 June 2000 when 

the investment agreement was executed and on 7 September 201659  when 

Respondent promulgated the “expropriatory” measures.60 

39. Accordingly, Claimant is entitled to bring its claim against Respondent under the 

BIT. 

3. Claimant’s Ticadian Nationality Is Unaffected By Having Kronian 
Shareholders. 

 
40.	Respondent alleges that Claimant’s Ticadian nationality is not effective,61 

notwithstanding the fact that Claimant is undoubtedly considered a Ticadian 

national under Ticadian law.  Claimant rebuts this allegation on two grounds.  

																																																													
55 Hague Convention, Article 1. 
56 Hague Convention, Article 2; Pey Casado, ¶¶ 254-260, (ICSID Case No. ARB/98/2) (Award) (2008); Soufraki, ¶ 
55 (ICSID Case No. Arb/02/7) (Award) (2004). 
57 R. at ¶ 895. 
58 See Maurice Mendelson, ’Runaway Train: The Continuous Nationality Rule from the Panavezys-Saldutiskis 
Railway Case to Loewen in Todd Weller (ed)., International Investment Law and Arbitration (Cameron May 2005) 
97, p 123. 
59 R. at ¶ 910. 
60 Id. at ¶ 1005. 
61 Id. at 345. 
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41. First, Respondent seeks to rely on Kronian nationals holding a minority share of the 

enterprise, and operations being concentrated in Respondent’s territory to support 

the notion that Claimant is a Kronian enterprise.  Unless otherwise agreed, the 

nationality of a legal entity is not determined by who controls it but by its place of 

incorporation.62 Since the BIT does not provide for limitations on the general rule, 

the Tribunal needs only to be satisfied that Claimant holds Ticadian nationality 

under Ticadian law,63 which it does. 

42. In addition, even if the Tribunal were to uphold an alternative nationality test,64 

many factors indicate that Claimant’s nationality meets those thresholds, as well. 

While Kronian shareholders do hold a minority share, the majority of Claimant’s 

shares are held by a Ticadian private equity fund that acquired the shares from 

Ticadian shareholders.65 Moreover, while Claimant welcomed Kronian “business 

judgment” to satisfy its contractual obligation to invest in Respondent’s economy, 

Claimant’s social seat has remained in Ticadia where headquarters are located, and 

board meetings are held.66  Even if Claimant were to concede dual nationality or 

even that all operations are primarily in Respondent’s territory, numerous tribunals 

have confirmed that an enterprise may very well hold effective nationality even if it 

does not reside on the territory of its State of nationality.67 

4. Respondent Acknowledges Claimant As Valid Foreign Enterprise In 
Investment Agreement. 

																																																													
62 Barcelona Traction, Light & Power Co., ¶ 53, I.C.J. 6, noted in 3 CAN. Y.B.INT"L L. 306 (1965). 
63 Nottebohm, Liechtenstein v. Guatemala Judgment, p 23, 25, I.C.J. 111 Case A/18 (1953). 
64 Tokios Tokeles, ¶¶ 40-41; Pey Casado, PCA Case No. AA662, ¶ 549. 
65 R. at 895. 
66 Id. at ¶ 900. 
67 Micula v. Romania, ¶ 103, (ICSID Case No. Arb/05/20) (Award) (2013).; Champion v Egypt, ¶¶ 3.4.2.1-3.4.2.7, 
(ICSID Case No. Arb/02/9) (Award) (2007); Olguin, ¶¶ 60-62. 
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43. Respondent’s territory lacked a national company capable of extracting lindoro, 

and, therefore Respondent invited foreign companies to bid for concession rights.68  

Respondent acknowledged Claimant as one of three valid potential foreign 

investors.69  Further, the Concession Agreement executed by Respondent identifies 

Claimant as “a private entity registered under the laws of the Republic of Ticadia.”70  

The signature of both parties on the contract must be treated as an expression of the 

parties’ agreement to treat Claimant as a foreign national for the purposes of 

arbitration.71 

44. For the reasons foregoing, this Tribunal should hold that Claimant in entitled to 

enter a claim under the BIT. 

II. FENOSCADIA’S CLAIMS ARE ADMISSIBLE BEFORE THIS TRIBUNAL UNDER 
ARTICLE 11 OF THE BIT AND DESPITE THE DOMESTIC COURT FILING. 

	

45. The BIT establishes Fenoscadia’s right to this Arbitration.  The temporary 

injunction in the Respondent’s domestic courts did not diminish this right.  

46. Traditional “fork in the road” clauses, including Article 11, Section 3 of the BIT, 

categorically require claimants to choose between the BIT’s arbitration mechanisms 

and the courts of local jurisdiction.72  However, the prior or contemporaneous filing 

of a lawsuit in a local court does not indiscriminately preclude an action under the 

BIT. 

																																																													
68 R. at ¶ 885. 
69 Id. at ¶ 890.  
70 R at ¶ 1285. 
71 Caratube, ¶ 610. 
72 See Toto Costruzioni v. Lebanon, ¶ 211, (ICSID Case No. ARB/07/12) (Award) (2012). 
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47. Disputes concerning fork in the road clauses favor a finding of jurisdiction; where 

until only recently, almost no international tribunal barred an investor’s claim via a 

fork in the road clause.73  The BIT’s fork in the road clause does not apply to 

Fenoscadia’s claims. Alternatively, even if it does, under both traditional and 

pragmatic approaches to this issue, Fenoscadia’s claims are admissible. 

C. The BIT’s Fork In The Road Clause Does Not Apply Because The Concession 
Agreement And Pertinent Facts Required Fenoscadia To Bring The Local Court 
Action. 

	

48. Because Fenoscadia was required to file the local court action, the BIT’s the fork in 

the road clause is inapplicable.  Where a fork in the road clause operates to create 

choice of forum, there can be no fork if there is no choice.74  Bona fide obligations 

created by the Concession Agreement and this case’s facts and circumstances 

prevented Fenoscadia from any free choice of forum. 

49. The tribunal in Occidental v. Ecuador found in favor of admissibility and 

emphasized the operation and requisites of fork in the road clauses, stressing:  

[A] ‘fork in the road’ mechanism by its very definition assumes that the 
investor has made a choice between alternative avenues.  This in turn 
requires that the choice be made be made entirely free and not under 
any form of duress.75  

50. The legal obligations binding Occidental to file its local court claims, 

specifically Ecuadorian tax laws, rendered the relevant fork in the road clause 

																																																													
73 See Lee A. Steven, Two Roads – Two Tribunals: Recent “Fork-in-the-Road” Interpretations, KLUWER ARB. 
BLOG (2009).  See also SGS v. Philippines, ¶ 132(c), ICSID Case No. ARB/02/6) (Jurisdiction) (2004). (favoring 
sufficient investment protection mechanisms).  
74 See Occidental v. Ecuador, ¶ 60, (ICSID Case No. ARB/06/11) (Award) (2012); SGS v. Philippines, ¶¶ 73-75. 
Deborah Ruff & Trevor Tan, Fork in the Road Clauses Divergent Paths on Recent Decisions, 5 INT’L ARB. R., 13 
(2015). When the claimant has the right to freely decide which avenue to pursue, the claimant should not be allowed 
a second bite at the apple.  The problem with this theory, is that it presupposes a fair shake in both fora.  
Nevertheless, even upon accepting this approach, this Tribunal has the power to hear Fenoscadia’s claims. 
75 Occidental v. Ecuador, ¶ 60. 
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not a free choice.76  Accordingly, Occidental’s concurrent tribunal filing was 

held admissible.   

51. Likewise, as part of its resolution favoring jurisdiction, the tribunal in LANCO v. 

Argentina articulated the bona fide obligations created by a similar concession 

agreement.  Insofar as LANCO was a party to the provisions of relevant concession 

agreement, LANCO was bound to a contract made under Argentinian law.77  This 

agreement operated in concurrence with the relevant, preexisting BIT.  And because 

Argentina could enforce the provisions of the concession agreement against LANCO 

in the national courts, LANCO held a bona fide obligation to act in accordance with 

the concession agreement.78   

52. In the present matter, the Concession Agreement confers similar bona fide 

obligations upon Fenoscadia.  Paragraph 7 of the Concession Agreement requires 

disputes to “be submitted to the courts of the Republic of Kronos.”79  Moreover, 

paragraph 2.2 of the Agreement requires Fenoscadia to “comply with good 

practices” in its performance obligations under the contract.80  These terms create 

affirmative, bona fide, and enforceable obligations.  By filing in local court, 

Fenoscadia acted in good faith and in accordance with its duties set forth in the 

Concession agreement.  These obligations alone rendered Fenoscadia with no free 

choice of forum.   

																																																													
76 See Occidental v. Ecuador, ¶¶ 60-61 (noting also that filing for tribunal arbitration with sufficient haste in light of 
the impending harm would be difficult).  If Occidental did not bring an action against the relevant unfavorable 
legislation within 20 days, Ecuadorian law would waive the claim.  Id. 
77 LANCO v. Argentina, at 462, (ICSID Case No. ARB/97/6) (Jurisdiction) (1998). 
78 See also Occidental v. Ecuador, ¶ 55 (emphasizing the bona fide obligations created by so called “umbrella 
clauses”). 
79 R. at 1335. 
80 R. at 1305. 
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53. But even further, the immediate and substantial harm flowing from Respondent’s 

unconstitutional legislation also mandated the local court filing.  Respondent’s 

breach of their own Constitution warranted immediate intercession during the BIT’s 

required “cooling off” period.  Like in Occidental, where Occidental sought 

resolution in the local courts for inconsistent and unconstitutional legislation, 

Fenoscadia sought relief from decrees that went against the Kronian Constitution.  

The swiftly impending harm necessitated Occidental’s local court filing before its 

subsequent tribunal filing.  Likewise, the immediate and substantial harm caused by 

the Respondent’s unconstitutional expropriation warranted immediate intervention 

as well.81  When the cooling off period ended, and when Respondent’s courts both 

failed to treat Fenoscadia to the minimum treaty standard and failed to remedy 

unconstitutional harms, Fenoscadia appropriately brought this BIT action.82  For 

these reasons, Fenoscadia had no true choice of forum, rendering the BIT’s fork in 

the road clause inapplicable. 

D. Even If Fenoscadia Had A Choice In Filing The Local Court Action, The 
“Object” of Fenoscadia’s Local Court Action Is Different Than That Of Its BIT 
Claims. 

	

54. Even if this Tribunal finds that Fenoscadia had a choice not to file the local court 

action, the object of the local court action fundamentally differs from the present 

claims.  Fork in the road clauses apply to actions of like “object.83”  Beyond the 

																																																													
81 R. at 1005, 1010, 1025.  Specifically, the Presidential Decree provided that it would go into effect within five 
days.  Accordingly, Fenoscadia filed immediately to prevent impending harm.  
82 R. at 1640. 
83 See, e.g., Vivendi v. Argentina, ¶ 99, (ICSID Case No. ARB/97/3) (Award) (2000). interpreting Woodruff, 
reprinted in Reports of International Arbitral Awards, vol. IX, p. 213. 
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temporary stay sought in the local court, Fenoscadia’s claims before this Tribunal 

seek full redress of Respondent’s unfair treatment, in violation of Articles 4, 5, 6 of 

the BIT, and Respondent’s unlawful expropriation, in violation of Articles 7 and 8 

of the BIT. 

55. In Pantechniki v. Albania, the tribunal assessed “object” jurisdiction based on what 

it called the “fundamental basis” of the claimant’s prayers.  While the tribunal 

denied jurisdiction, mutatis mutandis, even slight adherence to this approach in fact 

favors jurisdiction on the present facts.  In Pantechniki, the claimant sought relief in 

the local courts after violent and criminal incidents at its worksite.  The incidents 

caused damages so severe that Pantechniki manifestly lost its investment.  

Pantechniki made its tribunal action after it was left dissatisfied with local court 

remedies.  As the tribunal found no direct connection between the government and 

the violent attacks, the facts did not support an expropriation action, nor insufficient 

treatment or legal process.   

56. Pantechniki’s tribunal action was more akin to a second bite at the apple, unlike the 

present matter.  Put simply, a stay of enforcement without any request for relief or 

compensation in no way a request for compensation of an expropriated investment.84 

57. In this action, inter alia, Respondent’s legal system’s inability to address its 

government’s unconstitutional actions revealed the full extent of Respondent’s 

unfair treatment.  Further, it was only after local court filing that Fenoscadia was 

illuminated to Respondent’s deceitful expropriation, by its subsequent reinstating of 

																																																													
84 Cf. Pantechniki v. Albania, ¶ 67, (ICSID Case No. ARB/07/21) (Award) (2009). (“To the extent that this prayer 
was accepted it would grant the Claimant exactly what it is seeking before the ICSID – and on the same 
‘fundamental basis’. . . invoked in the contractual debate.”) 
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lindoro mining, now under its own control.  There forms different bases for 

Fenoscadia’s claims. 

58. Moreover, as described above, a number of critical facts concerning the local court 

action in Occidental are substantially similar to those before this Tribunal.  

Fenoscadia’s mandatory local claims sought relief from inconsistent and 

unconstitutional harms.85  Further, Fenoscadia represented a good faith desire to 

negotiate on Respondent’s demands during this period.  These considerations urge 

an embrace of the Occidental tribunal’s jurisdictional interpretations.  Equally, such 

a finding yields a fair assessment of the factual and legal proceedings for both 

parties. 

59. The local court action plainly did not and could not address the full extent of the 

present facts and circumstances.  For these reasons, the distinguishable objects of 

Fenoscadia’s actions favor admissibility in this Tribunal. 

E. Fenoscadia’s Claims Are Admissible Because They Are Axiomatic, Based Upon 
Rights Ensured By The BIT. 

																																																													
85 R. at 1530. 
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60. Even disregarding all above considerations, this Tribunal has the power to 

adjudicate Fenoscadia’s claims because these axiomatic claims concern the parties’ 

rights and obligations solely under the BIT.  As demonstrated above, when a state 

invokes a fork in the road clause as a jurisdictional argument, a substance-based 

approach is appropriate to determine a BIT claim’s admissibility. 

61. As a protected investor, Fenoscadia’s claims are mounted upon its rights established 

in Articles three through nine of the BIT.86  The substance of these claims and 

precedential authority support this Tribunal’s authority to adjudicate. 

62. BITs promote international investment by affording certain protections to each 

covered party.87  For a foreign investor, the BIT affords a minimum standard of 

treatment in an unfamiliar territory.88  For a foreign state, the BIT ensures the state’s 

ability to hold otherwise unreachable foreign investors accountable for their actions.  

This principle is embodied in the traditional permissive approach to fork in the road 

disputes.89 

63. The traditional permissive approach parses the distinction between “treaty” claims 

and “domestic” (or “contract”) claims.90  Treaty claims are those which arise under 

																																																													
86 See SGS v. Pakistan, ¶ 161, (ICSID Case No. ARB/01/13) (Jurisdiction) (2003). (refusing jurisdiction of contract 
claims insofar that they did not amount to BIT claims).  The tribunal in SGS went on to clarify that even contract 
claims should be admitted in the tribunal if the parties agreed to it.  Id.  
87 See Sean D. Murphy, The ELSI Case: An Investment Dispute at the International Court of Justice, 16 YALE J. OF 
I’NTL L. (1991); Case Concerning Elettronica Sicula S.p.A. (ELSI).  
88 See, e.g., Toto Costruzioni v. Lebanon, ¶ 46 (“[A] State cannot escape international responsibility by delegating its 
State functions to entities to which it gives separate legal personality.”); Total S.A. v. Argentine Republic, ¶ 214 
(equating a treaty claim to a breach of the national treatment obligation). 
89 The “triple-identity” test historically assessed admissibility based on three criteria: parties; object; and cause of 
action.  The realities of investor-state proceedings against this test’s formalism modified this test in practice.  See, 
e.g., Pantechniki v. Albania (framing the fork in the road analysis to an assessment of each claim’s fundamental 
basis); Occidental v. Ecuador, ¶¶ 41. 
90 See, e.g., Occidental v. Ecuador; Toto Costruzioni v. Lebanon.  
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specified rights granted by a preexisting investment treaty, while contact claims are 

those based upon specified rights within the parties’ contract.91 

64. Treaty claims and contract claims may be contiguous, often arising from the same 

transaction or occurrence,92 but treaty claims provide protections notwithstanding 

the local contract.  When a party is subject to a BIT, its responsibilities thereunder 

may be subsumed by a local contract, but never fully derogated, as one tribunal 

went so far to say: 

[W]here a treaty guarantees certain rights and provides for the 
exhaustion of domestic remedies before a dispute concerning these 
guarantees may be referred to an international tribunal, the parties to 
the dispute retain the right to take the case to that tribunal as long as 
they have exhausted the available remedies, and this regardless of the 
outcome of the domestic proceeding. They retain that remedy because 
the international tribunal rather than the domestic court has the final 
say on the meaning.93 

 
65. A treaty claim requires a showing of conduct contrary to the treaty’s standard.94 

Fenoscadia’s BIT claims concern the minimum standard of treatment and protection 

against expropriation 95 fulfilling this measure, Fenoscadia’s BIT action flows 

directly from Respondent’s expropriation efforts.  While the local court action 

sought a temporary injunction during an attempt at good-faith negotiation, the BIT 

claim now seeks redress of Respondent’s full harm.  The claim is rooted in the 

																																																													
91 Notably, the tribunal in Occidental recognized that the particularities of facts and circumstances can render 
contractual and treaty breaches inseparable.  See Occidental v. Ecuador, ¶ 62. 
92 See Occidental v. Ecuador, ¶ 62; CMS v. Argentina, ¶ 66. 
93 Emilio Maffezini v. Spain, ¶ 29, (ICSID Case No. ARB/97/7) (Award) (2000). (allowing claimant’s tribunal 
action despite local court resolutions). 
94 Notably, the Vienna Convention on the Law of Treaties provides that a treaty is to be “interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its 
object and purpose.” 
95 See Occidental v. Ecuador, ¶ 53; Vivendi v. Argentina. 
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Respondent’s unfair and discriminatory actions, which violate of Articles 6, 7, and 8 

of the BIT. For the reasons set forth above, Fenoscadia’s claims are treaty claims. 

66. As described above, Fenoscadia’s prayers likewise survive the slight alterations to 

this analysis suggested by the “fundamental basis” test.96  Specifically, while 

Fenoscadia’s local and tribunal claims both arise from the essence of Respondent’s 

wrongful conduct, the BIT claims incorporate the full precipitation of Respondent’s 

expropriation and violation of treaty treatment standards.  Put differently, a breach 

of contract does not necessarily violate the treaty’s standard of treatment.  But, by 

the full extent of the present circumstances, Respondent’s breach and subsequent 

expropriation violated the standards of the BIT.97  Both the composition of factual 

findings and the prayers for relief form a different basis Fenoscadia’s two actions, 

while claims directly under the BIT remain present before this Tribunal.  

67. For the reasons foregoing, this Tribunal has the authority to adjudicate these claims. 

III. THE DECREE EFFECTIVELY EXPROPRIATED FENOSCADIA’S INVESTMENT. 
 
68. The taking of the Fenoscadia’s mined lindoro and the revocation of the mining 

concession by Kronos was an illegal expropriation.  Kronos constructively 

expropriated the Fenoscadia’s mining investment with an invalid use of its police 

powers that violated Fenoscadia’s legitimate expectations.  Kronos violated the 

BIT’s mandated fair and equitable treatment standard. 

F. The Seizure By Kronos Of Fenoscadia’s Mined Lindoro And Revocation Of The 
Mining Concession Is An Expropriation. 

																																																													
96 See Pantechniki v. Albania, ¶¶ 62, 67. 
97 Cf. Pantechniki v. Albania, ¶ 67. 
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69. Article 7 of the BIT states that Contracting Parties cannot expropriate directly or 

indirectly except for a public purpose, in accord with due process, in a non-

discriminatory manner, and on payment of due compensation.98  Kronos’s actions do 

not conform to the BIT standard for expropriation and have resulted in irreparable 

damage to Fenoscadia’s investment in Kronos. 

70. The BIT leaves expropriation undefined, but since 1942 the Hull Doctrine has been 

a generally accepted standard that defined expropriation as any taking of investor 

property by a government.99  Similarly, in Flughafen v. Venezuela, expropriation 

was defined as a “forcible taking by the Government of tangible or intangible 

property owned by private persons”100 and in Amoco it was a “compulsory transfer 

of property rights.”101  These definitions demonstrate traditional expropriation but it 

is more common for a government to constructive or effectively take control of 

investment without taking title but through other government action, this would be 

indirect expropriation.102 

71. The principle of indirect expropriation has been established in international law 

since 1920s103 and has three central elements, as established by Plama Consortium 

v. Bulgaria: 

																																																													
98 BIT Art. 7(1). 
99 Hull Doctrine; “INDIRECT EXPROPRIATION” AND THE “RIGHT TO REGULATE” 
IN INTERNATIONAL INVESTMENT LAW p 2 FN1, (http://www.oecd.org/daf/inv/investment-policy/WP-
2004_4.pdf).  
100 Flughafen Zurich A.G. and Gestion e Ingeneria IDCSA v. Bolivarian Republic of Venezuela, ¶ 150, (ICSID Case 
No. ARB/10/19 (Award) (2014). 
101 Amoco International Finance Corp v. Iran, p 189, 220, (1987) 15 Iran-USCTR. 
102 LG&E Energy Corp v. Argentina Republic, ¶ 53, (ICSID Case No ARB/02/1) (Decision on Liability) (2006). 
103 Norwegian Shipowners Claims, PCIJ 1 RIAA 307 (1922); Case Concerning Certain German Interest in Polish 
Upper Silesia, PCIJ Series A, No 7 (1926). 
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- substantial complete deprivation of the economic use and 

enjoyment of the rights to the investment, or identifiable, distinct 

parts thereof; 

- the irreversibility and permanence of the contested measures; and 

- the extent of the loss of economic value experienced by the 

investor.104 

72. The tribunal in Olguin clarified indirect expropriation as “actions that can be 

considered reasonably appropriate for producing the effect of depriving the affected 

party of the property it owns, in such a way that whoever performs those action will 

acquire, directly or indirectly, control, or at least the fruits of the expropriated 

property.”105 

73. This Tribunal should adopt the standard set forth in Charanne v. Spain, which 

stated an indirect expropriation can occur where title has not be taken if the 

government action resulted in “a loss of value that could be equal by its magnitude 

to a deprivation of the investment” and “such a magnitude as to amount to a 

deprivation of property”106  In the actions of Kronos it is apparent that Fenoscadia, 

while still holding title to the mine, has been deprived of all economic use of its 

mine by the unlawful termination of the concession contract. 

74. While the license to mine could be reinstated by Kronos and the lindoro held in 

“security” could be released these actions are sever enough to prevent any future 

																																																													
104 Plama Consortium v. Republic of Bulgaria, ¶ 192, (ICSID Case No ARB/03/24) (2008). 
105 Olguin v. Republic of Paraguay, (ICSID Case No ARB/98/5) (Award) ( 2001). 
106 Charanne v. Spain, ¶¶ 461 & 464, SCC Case No. V 062/2012 (Award) (unofficial English translation); Mobil 
Corporation, Venezuela Holdings, B.V., Mobil Cerro Negro Holding, Ltd., Mobil Venezuelana de Petróleos 
Holdings, Inc., Mobil Cerro Negro, Ltd. and Mobil Venezuelana de Petróleos, Inc. v. Venezuela, ¶ 286, (ICSID 
Case No. ARB/07/27) (Award) (2014).  
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mining. In LG&E, the tribunal found that an act that prevented operations to the 

point that “the realization of certain activities at specific moments that may not 

endure variations” could result in enough of a permanent effects so as to be indirect 

expropriation.107  Similarly, Wena Hotels involved a temporary occupation of a hotel 

while by Egypt, while not taking title, to be disruptive enough to be an 

expropriation.108  The termination of Fenoscadia’s license is permanent as proven by 

the government’s refusal to rescind the executive order through good faith 

negotiation coupled the fact the government is now choosing to mine lindoro again 

in an exclusive joint venture. A mine that has delivery commitments to customers 

cannot miss those deadlines so completely and then be considered a reliable source. 

This multiple year disruption has resulted in a permanent damage to Fenoscadia 

75. Finally, the effect of Kronos actions is the total economic loss of the mining project. 

The effect of the expropriation was found by the tribunal in Aconquija and Vevendi 

to be of such high importance as to outweigh the intent nation to target an investor, 

“While intent will weigh in favor of showing a measure to be “expropriatory,” it is 

not a requirement because the effect of the measure on the investor, not the stated 

intent, is the critical factor.”109 

76. The end result of all these actions in the complete shuttering of Fenoscadia’s 

Kronian operations and the seizing of all goods that were in the process or refined.  

There are no assets that Fenoscadia can sell or use to make up for the complete loss 

																																																													
107 LG&E, ¶ 193 
108 Wena Hotels v. Egypt, ¶ 914, (ICSDI Case No. ARB/98/4) (Award) (2002). 
109 See Aconquija and Vevendi v Argentina, ¶ 222, (ICSID Case No. ARB/97/3) (Award) (2007). 
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of its investment due to Kronian government action, those action demonstrate 

forthrightly that Kronos indirectly expropriated Fenoscadia’s investment. 

G. Kronos’ Regulation Is Not A Legitimate Exercise Of Its Police Power. 
 

77. The modern expropriation formula, seen in the BIT, allows for valid expropriation 

by a government, but still requires compensation.  The Article 7 definition is 

common in international law and is similarly incorporated in the NAFTA Article 

1101(1). When interpreted in Feldman v. United Mexican States the tribunal found 

that an expropriation, even if valid, still required compensation.110 

78. Kronos has invoked its sovereign right to protect is people through its regulatory 

actions, but it is recognized in international law and in the BIT that that right does 

not warrant expropriation without compensation.  It was established in 1928 by the 

PCIJ in The Factory at Chorzow case that for an expropriation to be lawful it must 

be:  

- For a bona fide public purpose; 

- Carried out Non-discriminatorily; 

- With due process of law; 

- Accompanied by compensation.111 

79. This language is followed also by the BIT and thus is a commitment that Kronos 

knowingly consented to. 

																																																													
110 Feldman v. United Mexican States, ¶¶ 41-56, (ICSID Case No ARB(AF)/99/1) (NAFTA) (Award) (2002). 
111 The Factory at Chorzow, p 74, (PCIJ Docket XI Judgement No 8) (1927). 
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80. Metalclad v. Mexico established that a regulation, even for an environmental 

protection purpose, that deprived the investor of a “reasonably. . . expected 

economic benefit of property constituted an indirect expropriation”112  A bona fide 

regulation has been described by Chemtura v. Canada and El Paso v. Argentina as 

being “non-discriminatory . . . adopted with good faith and due process.”113 

81. The Tribunal should adopt the standard laid forth in Link-Trading v Moldova that 

found regulation moved from valid to discriminatory when it “it is demonstrated 

that the State has acted unfairly or inequitably towards the investment, where it has 

adopted measures that are arbitrary or discriminatory in character or in their manner 

of implementation, or where the measures taken violate an obligation undertaken by 

the State in regard to the investment”114  To do otherwise would allow for nation 

states to use the police powers doctrine to overrule legitimate investor protection the 

states have agreed to their BITs.115 

82. Accordingly, when examining the implementation of the Kronian regulation it 

should be noted that it was passed with no amendments and without the 

constitutionally required review period.  This shows a clear violation of due process 

and a desire to force the legislation through to satisfy a specific goal, the 

expropriation of Fenoscadia’s mining concession.  

83. The use of a singular study that is only corollary and state funded is not sufficient 

enough proof to establish the decree was for a bona fide public purpose.  Even with 

																																																													
112 Metalclad v. The United Mexican State, ¶ 103, (ICSID Case No. ARB(AF)/97/1) (Award) (2000). 
113 Chemtura v. Canda, (n 9) ¶ 266, (ad hoc NAFTA (UNCITRAL)) (Award) (2010); El Paso v. Argentina, ¶ 240 
(ICSID Case No. ARB/03/15) (Award) (2011). 
114 Link-Trading v. Moldova, ¶ 64, (UNCITRAL) (Final Award) (2002).  
115 Pope and Talbot, (n 21), ¶ 99 Also see Feldman, (n 9), ¶ 110. 



	
	 xxiii 

the additional research done in other countries no other nation has banned lindoro 

mining and the continued effects on the population in the absence of any mining 

operations points to other environmental factors unrelated to lindoro mining.  This 

cast the basis for the regulation into serious doubt and demonstrates that the public 

purpose it wishes to fulfill is not met by the revocation of the mining license.  

Finally, the fact that Kronos is plaining a joint venture to mine the lindoro 

demonstrates the implementation of the regulation is not based in protecting public 

health but in depriving Fenoscadia of its mining rights.  This demonstrates that 

Kronos acted in bad faith in passing and implementing the regulation which can 

only lead the Tribunal to the conclusion in favor of Fendoscadia. 

H. Kronos’ Regulatory Actions Were A Violation Of Fenoscadia’s Legitimate 
Expectations. 
 

5. The Invitation To Invest Coupled With The Regulatory Framework 
And Government Statements Created A Expectation For A Stable 
Investment Environment. 
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84. It is a generally accepted principal of international law that a state cannot invite an 

investor into a country in good faith and through favorable regulation then 

wholesale remove those commitment in violation of the investor’s legitimate 

expectation.116  In Charanne the tribunal found that the creation of a favorable 

investment incentives through regulation could create a legitimate expectation in an 

investor if it was focused on a specific investor.117  But those incentive must be 

examined in an objective light to determine if it was reasonable for an investor to 

have formed those expectation.118  

85. For an investor to hold a legitimate expectation regulatory commitments or changes 

to the commitments would need to be reasonably foreseeable, when they are not 

there has then been a violation of the investors legitimate expectation.119  In the 

Charanne case there were Spanish supreme court declarations affirming that 

regulations would not be frozen, contrasted to our case where there were 

commitments of full support and a complete absence of talk of any regulatory 

changes until 2016.120 

86. Finally, for a regulation to violate a legitimate expectation the regulations effect 

would not be proportional to its intended goal, it cannot be “capricious or 

unnecessary . . . amount to suddenly and unpredictably eliminat[ing] the essential 

characteristics of the existing regulatory framework.”121  It is clear that Kronos 

																																																													
116 Charanne, ¶ 486; El Paso v. Argentina; International Thunderbird Gaming Corporation v. United Mexican 
States, ¶ 236, (NAFTA Ad hoc,( UNCITRAL)) (Final Award) (2006); Waste Management Inc. v. The United 
Mexican States, (ICSID Case No. ARB(AF)/00/3) (Award) (2004); Saluka v. Czech Republic, (PCA IIC 210) 
(Partial Award) (2006); CME v. Czech Republic, ¶ 500 (UNCITRAL) (Award) (2003). 
117 Charanne, ¶ 490. 
118 Id. ¶ 495. 
119 Charanne, ¶ 505.  
120 Id. 506. Facts exhibit 3. 
121 Charanne, ¶ 517. 
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going from a minimum of regulation to the imposition of so heavy handed a 

regulation that the very business can no longer exist is a violation of Fenoscadia’s 

legitimate expectations. 

IV. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER RESPONDENT’S 
COUNTERCLAIMS. 

I. There Is No Mention Of Jurisdiction Over Counter-Claims In The Bit. 

87. Saluka Investments B.V. v. Czech Republic, found that counterclaims could be heard 

under a treaty that referred to arbitration of “all disputes concerning an investment,” 

however, Saluka was limited.122  The tribunal could not hear counterclaims based on 

a breach of a State contract that had a mandatory dispute resolution clause.123  It is 

undisputed that the concession agreement between Fenoscadia and Respondent 

includes a mandatory dispute resolution clause.124  Second, the tribunal could only 

hear counterclaims arising directly as a consequence of the Fenoscadia’s 

investment.125  The agreement to arbitrate under the BIT is limited to investment 

disputes, and the Respondent’s counterclaim concerns damages for harm allegedly 

caused by the actions of Fenoscadia.126  The damages sought under the Concession 

Agreement are unrelated to investment disputes covered by the BIT.127 

88. Other tribunals considered the ability of States to pursue counterclaims under BITs, 

rejecting jurisdiction and reasoning that allowing counterclaims for relief under a 

document which does not provide for such claims raises issues pertaining to 

																																																													
122 Saluka Investments B.V. v. Czech Republic, ¶¶ 80-81.  
123 Id.  
124 R. at 1335. 
125 Saluka v. Czech Republic, ¶ 81. 
126 R. at 445. 
127 BIT Article 11. 
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investors’ consent to counterclaims in investment arbitration.128  A claimant’s mere 

filing under a BIT is insufficient to create consent to counterclaims.129  The 

Respondent’s consent is unilateral since the Fenoscadia who is an investor, is not a 

party to the BIT.130 

J. Policy Implications Support Restricting Counterclaims By States In BIT Claims. 
	

89. First, Respondent’s claims arose from the concession contract and not BIT 

obligations.131  Nowhere in the BIT are direct obligations imposed on Ticadian 

investors, and pursuant to the VCLT, the BIT must be interpreted by its plain 

language.132  Further, even if the Tribunal were to infer that the BIT can be invoked 

by either party, Respondent failed to follow protocol as set forth by the BIT to 

initiate a claim; Article 11(2) states: “In the event of an investment dispute, the 

parties to the dispute should initially seek a resolution through consultation and 

negotiation.”133  Only when that avenue has failed can a party file a claim.134  

Fenoscadia repeatedly sought to comply with this provision of the BIT, and despite 

numerous requests to engage Respondent in negotiations, Respondent refused to 

comply.135  Respondent may argue to invoke select BIT provisions but requisite 

conditions remain unsatisfied. 

																																																													
128 Spyridon Roussalis v. Romania, ¶ 123, (ICSID Case No. Arb/06/1) (Award) (2011). 
129 Id. 
130 Id. 
131 R. at 445. 
132 VLCT, Article 31. 
133 BIT, Article 11(2). 
134 Id. 
135 R. at 1190-1210. 
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90. Admitting Respondent’s counterclaims will immerse this Tribunal in matters 

governed solely by Respondent’s State law rather than international law.136 

Respondent’s national courts have the best ability to analyze Respondent’s national 

issues, which is where claims against investors by States are traditionally filed.  

V. IN THE ALTERNATIVE, EVEN IF THIS TRIBUNAL HEARS RESPONDENT’S 
COUNTERCLAIMS, THESE CLAIMS SHOULD BE DENIED ON THE MERITS. 

 

91. Fenoscadia it is not liable on the merits of Respondent’s counterclaims because 

Fenoscadia abided by all requisite standards of conduct throughout the duration of 

the Agreement; the 1992 Convention on The Protection and Use of Transboundary 

Watercourses and International Lakes (“1992 Convention”) is not controlling.  In 

the alternative, even if the 1992 Convention is incorporated as Respondent would 

have it, its provisions are inapplicable under the present facts.  Finally, in the 

alternative, if this Tribunal finds the 1992 Convention applicable, this Tribunal 

should stay judgment on the merits of Respondent’s counterclaims to allow for 

further discovery. 

K. Respondent’s Counterclaims Lack Merit Because Fenoscadia, Throughout This 
Investment, Acted In Good Faith Accordance With Its Obligations. 

	

92. Fenoscadia is not responsible for the alleged damages because Fenoscadia acted in 

accordance with all of its legal obligations.  As detailed above, Fenoscadia is bound 

to the obligations set forth in the BIT, the Concession Agreement, and other relevant 

																																																													
136 BIT, Article 11(2). 
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incorporated legislation.  No incorporated legislation establishes duties beyond 

those which Fenoscadia complied with.   

93. Passing every health and safety inspection, abiding by every law, and timely 

making every concession payment, from the start of its business venture, Fenoscadia 

acted in good faith compliance with the standards set forth in both the Concession 

Agreement and the BIT.137  Particularly, every biennial inspection yielded safe and 

compliant performance on Fenoscadia’s part.  Importantly, these positive findings 

continued up until September of 2015, after the KEA, after Respondent’s decrees 

and after its governmental changes.138  At all times, Fenoscadia, in good faith,139 

complied with Kronian law, the law controlling the Agreement. 

94. For the reasons forgoing, Fenoscadia did not violate its duties under the controlling 

law.  

L. The 1992 Convention On The Protection And Use Of Transboundary 
Watercourses And International Lakes Does Is Not Controlling The Present 
Matter 

 

6. The Doctrine of Non-Retroactivity Bars Application of the 1992 
Convention’s Standards. 

 

95. The 1992 Convention does not apply to this Agreement because Ticadia and Kronos 

were not signatories to this treaty until 2014 and 2015 respectively.  Whereas this 

Agreement was existed well before (and ceased to exist almost in concurrence with 

																																																													
137 R. at 980; R. at 1190-1210.  To the extent Article 9 of the BIT creates a standard of responsibility, Fenoscadia 
acted in accordance with the regulations set by Respondent’s government. 
138 R. at 980. 
139 Where Fenoscadia refused to admit liability pursuant to Respondent’s requested “prerequisite,” see R. at 1555, 
this refusal was not in bad faith.  Patently, admitting to liability as a prerequisite to negotiation would be akin to 
pleading guilty as a prerequisite for trial.  Moreover, and because of Respondent’s Presidential encouragements, see 
R. at 1340, and encouraging actions (i.e. the inspection reports), the BIT creates an affirmative right to at least some 
form of “consultation” concerning environmental measures.  See R. at 1195. 
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Respondent’s adoption of the 1992 Convention) the doctrine of non-retroactivity 

bars application of the 1992 Convention. 

96. A fundamental principle of international law is the doctrine of non-retroactivity.140  

This canon is furthered in Article 28 of the VCLT to which both Kronos and Ticadia 

are signatories.141  Specifically, Article 28 of the VCLT provides: 

Unless a different intention appears from the treaty or is otherwise 
established, its provisions do not bind a party in relation to any act or 
fact which took place or any situation which ceased to exist before the 
date of the entry into force of the treaty with respect to that party.142 

 

By these guidelines, Fenoscadia cannot be held accountable for the 

unforeseen impacts Respondent alleges.143 

97. Even if this Tribunal disregards the VCLT guidelines, Respondent’s own 

actions and the present facts do not support retroactive application.  This may 

be evidenced by Fenoscadia’s positive inspection reports even after 

Respondent’s creation of the KEA and adoption of the 1992 Convention. 

98. For the reasons foregoing, retroactive application of the 1992 should be 

barred. 

M. Even If The 1992 Convention Was Retroactively Incorporated To The 
Agreement, Its Provisions Are Inapplicable Under These Facts. 

	

																																																													
140 See Woodhouse, J.T., The Principle of Retroactivity in International Law, 41 GROTIUS SOC. 69 (1955). 
141 As stated earlier, the Vienna Convention provides that “[a] treaty shall be interpreted in good faith in accordance 
with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and 
purpose.”  Art. 31, VCLT, (1969). 
142 Art. 28, VCLT, (1969).  Notably, the Vienna Convention itself demonstrates the preference of a standard against 
retroactivity by itself providing against its own retroactivity in Article 4.  See Art. 4, VCLT, (1969). 
143 Notably, with respect to the language in the BIT, if any, suggesting retroactivity, Fenoscadia lacked notice of 
these proposed changes. 
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7. The 1992 Convention Does Not Apply Because the Rhea River is not a 
“Transboundary Waters.” 

 

99. While the 1992 Convention on The Protection and Use of Transboundary 

Watercourses and International Lakes (“1992 Convention”) provides standards on a 

party’s environmental impacts, its mandates of conduct are inapplicable in the case 

because the Rhea River is not a transboundary waterway. 

100. The 1992 Convention defines transboundary waters by the following: 

Transboundary waters" means any surface or ground waters which 
mark, cross or are located on boundaries between two or more States; 
wherever transboundary waters flow directly into the sea, these 
transboundary waters end at a straight line across their respective 
mouths between points on the low-water line of their banks.144  

 

101. The Rhea River is not transboundary145 and there is no ambiguity in the 1992 

Convention’s definition. 

102. For the reasons foregoing, the 1992 convention does not apply to the corpus that 

forms its claims. 

N. If This Tribunal Accepts Jurisdiction Of The Counterclaims And Applies The 
1992 Convention, Equity Warrants A Stay Of Judgment For Further Discovery. 

 

103. In the alternative, because Fenoscadia lacked a meaningful opportunity to 

independently investigate and challenge Respondent’s findings, further discovery is 

warranted. 

104. The findings that form the basis form the basis for Respondent’s Counterclaims 

were reached both by a state-controlled entity and without conclusive evidence.  

																																																													
144 Convention On The Protection And Use Of Transboundary Watercourses And International Lakes, Art. 1, 
(Helsinki, 17 March 1992). 
145 R. at 1570.  



	
	 xxxi 

Independent sources have disputed Respondent’s findings, warranting clarification 

by an independent investigation. 

105. Moreover, Respondent’s expropriation estopped Fenoscadia has been from taking 

any action at preventing the precipitation of harm, if any, caused by its mining 

operation.  For this reason, and because such conclusions were reached by a state-

controlled entity, the Respondent’s submission of damages should not be accepted 

without inquiry. 

106. For the reasons foregoing, if this tribunal accepts the entire merits of Respondent’s 

counterclaims, further discovery is needed to reach an informed verdict. 

CONCLUSION 
	

107. For the reasons set forth in this Memorial, Fenoscadia requests this Tribunal to 

enter favorable judgment on all of these prayers. 

 

 


