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INTRODUCTION 

1. In accordance with the paragraph 7 of the Procedural Order no. 1 dated 8 June 2018 

(“PO 1”), Fenoscadia Limited (“Claimant”) hereby respectfully submits its Statement 

of Claim in the present arbitration against the Republic of Kronos (“Respondent”) 

brought under Article 11 of Agreement between the Republic of Ticadia and the 

Republic of Kronos for the promotion and reciprocal protection of investments dated 

30 June 1995 (“BIT”). The arbitration is administered by SCC pursuant to its 2017 

Rules (“SCC Rules”) governing the present arbitration. 

 

FACTUAL BACKGROUND  

2. Claimant is a limited liability company incorporated under the laws of the Republic of 

Ticadia, a worldwide known enterprise in exploration and exploitation of rare earth 

metals. 

3. Respondent and the Republic of Ticadia concluded BIT on 30 June 1995. BIT 

provided for extensive protection of investors of one State within another. Therefore, 

shortly after Respondent discovered deposits of lindoro, Claimant decided that it was 

safe to invest in lindoro exploitation within its territory. 

4. Following a public auction conducted by Respondent’s Government, on 1 June 2000, 

Claimant and Respondent concluded an eighty-year exclusive concession agreement to 

exploit lindoro (“Concession Agreement”). 

5. Under the Concession Agreement, Claimant passed to Respondent 22% of its monthly 

gross revenue. In addition to its monetary contribution to Respondent’s economy 

(Claimant was one of the five largest foreign companies), Claimant was developing the 

area surrounding the site and creating new jobs. In reliance on Respondent’s solemn 

commitments under international law, Claimants invested more than USD 450 million 

creating from scratch the whole industry of exploitation of lindoro, and constructing  

state-of-the-art facilities in Kronos. Claimant was repeatedly found in full compliance 

with the environment-related obligations by Respondent’s agents during multiple 

inspections. Moreover, Respondent also directly encouraged Claimant’s activities. 

Claimant enjoyed years of positive, productive relations with Respondent. 

6. The futile cooperation of Claimant and Respondent finished when, in October 2014, 

the Nationalist Party won the Presidential elections and directly started to attack the 

foreign capital. 
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7. In vein of its aggressive politics, on 12 June 2015, Respondent adopted the Kronian 

Environmental Act (“KEA”) skipping the public hearing in violation of its own 

Constitution. The KEA was wilfully drafted with vague wording to leave significant 

leeway for Respondent’s Government to interfere within private business under the 

pretext of ecological public interest and appearance of normalcy and legitimacy. 

8. On 15 May 2016, the Kronian Federal University published a study, entirely funded by 

Respondent’s Government, indicating that the exploitation of lindoro may potentially 

be a trigger to coronary heart diseases (“Study”). The Study was of hypothetic nature 

failing to establish a causal link between the exploitation of lindoro and the increase of 

coronary heart diseases in Respondent’s population. 

9. On 7 September 2016, Respondent issued Presidential Decree No. 2424 (“Decree”) 

prohibiting exploitation of lindoro in Respondent’s entire territory, revoking Claimant’s 

licenses, and terminating the Concession Agreement with no compensation to 

Claimant. Claimant was immediately prevented from exploiting lindoro. Furthermore, a 

year after, on 14 September 2017, tons of lindoro stored in Claimant’s facilities were 

confiscated by Respondent’s officials, including those that were already prepared for 

export. The confiscation was allegedly made to secure compensation for the proven 

environmental damage caused by the exploitation of lindoro. Nevertheless, no evidence 

of environmental damage was ever adduced by Respondent. 

10. Claimant was never offered an opportunity to contest the expropriation of its 

investment, neither to negotiate with Respondent. In attempt to find a mutually 

acceptable way-out, on 8 September 2016, Claimant filed an application in 

Respondent’s courts seeking to suspend the effects of the Decree on a provisional 

basis, while negotiations with Respondent’s government were pending, and to declare 

the Decree unconstitutional (“Application”). On 22 February 2017, after receiving an 

official and final statement from Respondent’s government that the Decree would not 

be revoked, Claimant withdrew its motion. 

11. Ultimately, Claimant had no option but to shut down its state-of-the-art facilities, 

accumulating debts and losses, Respondent being completely uninterested in a positive 

business solution. The reason for this behaviour of Respondent soon became obvious: 

Respondent set up itself a new joint venture for exploitation of lindoro. The joint 

venture was created by Respondent through a Kronian State-owned company and an 

enterprise from the Republic of Ibi. Ibi is a State bordering Respondent, whose 

Government has been known to be linked to the Kronian Nationalist Party due to their 
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ideological affinities. In the light of the above, it is clear that the Decree was passed 

only to expel Claimant from the market. 

12. Respondent attempts to shroud its violations of BIT law in a cloak of legitimacy 

justified by a public purpose. These arguments, however, crumble under the weight of 

the evidence. Respondent never managed to prove any environmental impact of 

Claimant’s activities. Viewing Respondent’s conduct in its entirety, it is evident that 

Respondent’s objective from the start was to lay hands on Claimant’s investment. 

Respondent’s only intention was to profit from a totality of Claimant’s significant 

contributions that transformed a simple field into mines with full surface and business 

infrastructure. 

13. Consequently, Claimant was forced to bring the present arbitration to get compensated 

for all damages it suffered from Respondent’s illegal actions. 

 

EXECUTIVE SUMMARY 

14. The present case arises from a blatant violation by Respondent of its international 

obligations under BIT. In place of granting Claimant all the protection it needs to 

contribute to the development of Respondent’s economy, Respondent unlawfully 

expropriated its investment once it started to generate significant profits. Claimant has 

no choice but to seek the protection it is entitled to from the Tribunal. 

15. Following the order set up in the PO 1, Claimant will, first, show that this Tribunal has 

jurisdiction over the dispute as Claimant as investor made a covered investment within 

the Respondent’s territory (I). 

16. After Claimant will demonstrate its claims are admissible as fork-in-the-road clause laid 

down in BIT does not apply to the present arbitration (II). 

17. Further, Claimant will prove that the enactment of the Decree as well as other related 

actions of Respondent amount to unlawful direct and indirect expropriation (III). 

18. Finally, Claimant will submit that Respondent’s counterclaims must be dismissed as 

BIT does not provide for a possibility to submit any counterclaim, especially if such a 

counterclaim does not have any connection to the initial claims and has not been fairly 

negotiated between the Parties (IV). 
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I.THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

19. It is admitted that the investments were made in the territory of Kronos (ratione loci) 

long after the entry into force of BIT (ratione temporis). Therefore, the Tribunal has only 

to establish that Claimant is an enterprise of Ticadia (ratione personae) (B) that has made 

investments in Kronos (ratione materiae) (A). 

 

A. The Tribunal has ratione materiae jurisdiction over the dispute  

20. As the SCC Rules contain no requirement for the qualification of investment,2 the 

Tribunal’s material jurisdiction relies on the applicable BIT’s definition of the 

investment3. 

21. The Tribunal has jurisdiction over the dispute as Claimant made an investment in 

Kronos both under BIT (1) and the generally established criteria of investment (2). 

 

1. Clamant made an investment protected by BIT 

Claimant’s interest arising from commitment of capital and other resources (a) constituted a 

protected investment under BIT (b). 

 

 Claimant’s interest qualify as an investment under Article 1§1 BIT  

22. The Tribunal is therefore competent to hear the present dispute as the activities of 

Claimant constitute an investment under Article 1§1(f)(i) BIT. 

23. According to Article 1§1(f)(i) BIT, an investment means “an interest arising from the 

commitment of capital or other resources to economic activity in the territory of a Contracting Party, 

such as under (...) a concession.” 

24. In Bear Creek Mining, the applicable BIT contained the identical provision. The investor 

obtained governmental authorizations to acquire, own and operate mining concessions 

that were subsequently illegally revoked. The tribunal considered these authorizations 

and the costs supported during the performance of the mining activities as an 

investment under this article.4 

                                                 
2 Jagusch/Sinclair, pp. 73-75. 
3 Yannaca-Small, p. 250. 
4 Bear Creek Mining, ¶¶283-284. 
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25. In the present case, Claimant also lawfully obtained from Respondent the necessary 

licenses for the exploitation of lindoro. Subsequently, Claimant entered and 

Respondent into the Concession Agreement. Under the Concession Agreement, 

Claimant was granted a concession to exploit and commercialize lindoro for 80 years. 

The lindoro having been only recently discovered, no other person had been ever 

engaged in exploring the Site.5 Claimant, being a commercial company, was legitimately 

interested in profit from this activity. With this intention, Claimant committed 

significant capital (more than USD 450 million6) in territory of Kronos in order to start 

exploitation of lindoro. It started from scratch, having created the state-of-the-art 

facilities,7 established the network of purchases and suppliers and created over 200 jobs 

in the communities adjoining the Site.8 

26. Therefore, Claimant’s legitimate interest arisen from its commitments is an investment 

under BIT. 

 

 Claimant’s investment is a “covered investment” under Article 1§3 BIT 

27. Following Article 1§3 BIT, Claimant’s investment is a “covered investment” under BIT 

because it was made within Respondent’s territory (i) after the date of entry into force 

of BIT (ii), and admitted in accordance with Respondent’s laws and regulations (iii). 

 

(i) The investment was made in Respondent’s territory 

28. Claimant’s investment was made in the territory of Respondent. 

29. The investment is deemed to be made to economic activity in the territory of the host 

State as far as the property is physically located within it.9 

30. In the case at hand, all Claimant’s property related to its investment is situated in 

Kronos, particularly: 

• Lindoro was discovered by Respondent in the territory of Respondent. 

                                                 
5 SoUF, Record, p. 33: L886-891. 
6 Request, Record, p. 8: L216-217. 
7 SoUF, Record, p. 36: L1007-1011. 
8 Ibid.  
9 Pickavance/Falkof, p. 219. 
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• Claimant was granted a concession to exploit the lindoro within Respondent’s 

territory. 

• Claimant’s facilities for exploitation of lindoro and storage facilities of lindoro 

used prior to its commercialization and exportations were located in the 

Respondent’s territory. 

• Claimant’s main activities are located in the territory of Respondent since 2010.10 

31. Therefore, the investment was made to Kronos. 

 

(ii) The investment was made after the date of entry into force of BIT 

32. The treaty was signed on 30 June 1995. The investment of Claimant was made after the 

entry into force of BIT, as it is not objected by Respondent. 

 

(iii) The investment was admitted in accordance with Respondent’s laws and regulations 

33. Claimant’s investment for the exploitation and commercialization of lindoro has been 

admitted in accordance with the laws and regulations of Respondent. 

34. It is well established that such a requirement of legality is timely limited and concerns 

only the moment of the initiation of the investment.11 The compliance with the laws is 

assessed on the basis of the laws in force at the moment of the investment making.12 

35. In order to start the exploitation of lindoro, Claimant obtained all necessary licenses for 

operating mining activities as required under Respondent’s law. No further legislation 

regulating mining activities existed in its territory at the time of the placement of the 

investment.13 More specifically, Respondent’s domestic law did not require the 

performance of an Environmental Impact Assessment prior to the establishment of 

any business in Respondent’s territory.14 

                                                 
10 SoUF, Record, p. 33: L931-937. 
11 Quiborax, ¶266; Copper Mesa, ¶¶5.54-5.57; Shill, p. 309. 
12 Phoenix, ¶103. 
13 SoUF, Record, p. 33: L919-925. 
14 PO2, Record, p. 57: L1580-1584. 
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36. Moreover, Respondent stressed on numerous occasions, both orally and in writing, that 

the lack of a regulatory framework for mining activities was not a risk for Claimant’s 

activities.15 

37. Accordingly, Claimant’s investment was made in accordance with the laws and 

regulations of Respondent existed at the time of its admission. 

 

2. In any case, Claimant’s investment fulfils the general definition of investments 

38. Claimants’ investment meets all the requirements under the general definition of 

investments. 

39. As a preliminary matter, a number of arbitral tribunals rejected the idea to apply Salini 

test once BIT definition of investment was satisfied, not to limit the regime the 

Contracting Parties to a specific BIT intended to create.16 

40. The present BIT provides its own, mandatory definition of investment, which shall be 

exclusively applied by the Tribunal. Claimant constituted an investment in accordance 

with BIT. No additional requirement shall be added.17 

41. However, some arbitral tribunals indeed applied furthermore the three general criteria – 

contribution, risk and duration.18 All three of them are in any event met by Claimant: 

the contribution requirement is satisfied by the costs associated with Claimant’s mining 

activities and the duration – by the period of eighty years of the Concession Agreement 

which implies a risk. 

42. Moreover, should the Tribunal decide to apply the Salini test, which adds a criterion of 

the contribution to the economic development of the host State,19 Claimant’s 

investments satisfy it by having employed 200 Kronos citizens and developed the 

mining site of a rare earth metal. 

43. Consequently, Claimant’s activities meet the general criteria of investment. 

 

B. The Tribunal has ratione personae jurisdiction over the dispute 

44. The Tribunal has jurisdiction over the dispute as Claimant is an investor under BIT. 
                                                 
15 SoUF, Record, p. 34: L938-943. 
16 Abaclat, ¶364 ; in the same vein Gavrilovic, ¶¶191-192. 
17 Pantechniki, ¶43. 
18 Pantechniki, ¶49; Houben, footnote 43. 
19 Salini, ¶52. 
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45. The SCC Rules do not contain any specific requirement with respect to the Tribunal’s 

jurisdiction over a foreign investor.20 Therefore, for the purposes of the present 

dispute, the only relevant instrument in defining the notion of investor is BIT. 

46. In order to define the true meaning of this provision, one should recur to the 

interpretation of BIT. The Vienna Convention on the Laws of Treaties (the “VCLT”) 

establishes in its Articles 31 to 33 customary rules of treaty interpretation. Article 31 

VCTL prescribes interpretation in good faith in accordance with the ordinary meaning 

of the terms considered “in their context and in the light of its object and purpose.” Specifically, 

as the PCIJ stated, clear treaty terms should be applied as they are “without considering 

whether other provisions might with advantage have been added to or substituted for it”21 because “no 

doctrine of restrictive or extensive interpretation of the text of the treaty should prevail.”22 Thus, 

adding additional conditions to the sufficiently clear term affects the common will and 

intentions of the parties, expressed at the moment of the treaty conclusion. 

47. Following this uncontested approach, Claimant is an investor within BIT definition of 

investor, interpreted literally (1) and teleologically (2). 

 

1. Claimant is an investor under Article 1§4 interpreted in the light of its context 

48. BIT’s provisions are sufficiently coherent, unequivocal and unambiguous. In its Article 

1§4, it provides for an autonomous definition of investor that Claimant complies with. 

49. The definition of investor set up in BIT is the only relevant notion of investor as BIT 

constitutes lex specialis for the Contracting Parties.23 

50. To be considered as an investor under BIT, in its Article 1§4 it expressly provides for 

two requirements: first, being an enterprise of one of the Contracting Parties and, 

second, making an investment in the territory of the other Contracting Party. 

According to VCLT interpretation standards, these two requirements are the only to be 

satisfied in order to benefit from BIT protection and no additional requirement can be 

added. 

51. To determine whether the investment was made, the relevant indicator is BIT’s notion 

of investment.24 For example, an arbitral tribunal in the GAMI case established its 
                                                 
20 Forteau, p. 165. 
21 Acquisition of Polish Nationality, p. 20. 
22 Boisson de Chazournes, p. 14; Serafin, ¶¶159-160. 
23 Serafin, ¶158. Free translation: “BITs are lex specialis with respect to the Parties that concluded them.” 
24 Bayview, ¶¶88-89; CCFT, ¶123. 
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ratione personae jurisdiction considering that claimant “is an “investor of a Party” as described 

in NAFTA Article 1139. GAMI’s 14.18% equity interest in GAM is an “investment” under the 

same Article.”25 (NAFTA contains a similar definition of investor as in BIT at hand). As 

proven above (see part I-A), Claimant made an investment in territory of Kronos, a 

Contracting Party to BIT. 

52. At the same time, Claimant is an enterprise of Ticadia, the other Contracting Party to 

BIT, as BIT leaves a broad discretion to interpret the term “enterprise of a Contracting 

Party” (a), and the Contracting Parties did not exclude from protection investments 

owned or controlled by the nationals of the host State (b). 

 

 BIT provides for a broad discretion of the Tribunal to interpret the term of an 

“enterprise of a Contracting Party” 

53. As BIT does not provide for any specific restrictive criteria to define an “enterprise of a 

Contracting Party”, it should be interpreted extensively. 

54. Such position is supported by the decision of the arbitral tribunal in the KT Asia case:  

“[the absence of any specific requirement under the ICSID convention] leaves broad discretion to 
Contracting States to define nationality, and particularly corporate nationality, under the relevant BIT.” 

(emphasis added) 

55. In that case, the investor was defined in the applicable BIT as “legal persons 

constituted under the law of that Contracting Party”, which led the arbitral tribunal to 

conclude that “simply reading this provision, a legal entity incorporated in a Contracting State is 

deemed a national of that State.” (emphasis added)26 

56. BIT does not impose any legal criterion, such as a place of incorporation, or the 

effective seat, or control, nor a specific type of enterprise to be protected. This leaves a 

broad discretion to interpret the term of “enterprise of a Contracting Party” under BIT. 

Therefore, following the solution of KT Asia, as BIT simply defines an investor as “an 

enterprise of a Contracting State”, the incorporation of an enterprise within this State is 

sufficient to establish the Tribunal’s jurisdiction under BIT. 

57. Claimant is a limited liability company duly incorporated under the Ticadian laws in 

1993. Claimant also complies with its tax obligations in Ticadia.27 

                                                 
25 GAMI, ¶26.  
26 KT Asia, ¶¶113-114 (emphasis added). 
27 PO2, Record, p. 56: L1519-1526. 
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58. Consequently, Claimant is a national of Ticadia, it is therefore an investor within the 

broad definition set forth in Article 1§4 BIT. 

 

 The Contracting Parties did not exclude from protection investments owned or 

controlled by the nationals of the host State 

59. The incorporation criterion is more than sufficient to establish ratione personae 

jurisdiction of Tribunal because the Contracting Parties did not exclude from 

protection investments owned or controlled by the nationals of the host State. 

60. The States are able to exclude, when negotiating BIT, from its scope of protection 

numerous categories of enterprises or corporations that would otherwise benefit from 

it (for example, in NAFTA the Contracting Parties added, when defining investments, 

the requirement of ownership and of control of investments by the investor of a 

Contracting Party who brings its claims, according to Article 1139). 

61. By the same token, the arbitral tribunal in the Tokios Tokeles case stated as follows: 

“the absence of [a denial-of-benefits] provision [must be regarded] as a deliberate choice of the Contracting 
Parties. In our view, it is not for tribunals to impose limits on the scope of BITs not found in the text.”28 

(emphasis added) 

Adding any of the above-mentioned requirements would lead to treaty modification 

contrary to the canons of interpretation codified by the VCLT. As recalled by the 

arbitral tribunal in the Micula case, when the Contracting States agree in a BIT that 

nationality should be determined under their respective domestic laws, with no 

additional requirements, departing from these terms would “result in an illegitimate revision 

of the BIT.”29 

62. This approach is in full conformity with the reasoning of arbitral tribunals in Tokios 

Tokeles case30 and in the Saluka case31. 

63. Therefore, as BIT does not provide with any requirement concerning the ownership or 

control of investment when defining “investments” or “investor”, Ticadia and Kronos 

agreed on a broad definition of “investor”, which cannot be modified under these 

proceedings. 

                                                 
28 Tokios Tokeles, ¶36 (emphasis added). See also, in the context of the offer to arbitrate, Waste Management, ¶85. 
29 Micula, ¶101 (emphasis added). 
30 Tokios Tokeles, ¶28. 
31 Saluka Award, ¶241. 
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64. Accordingly, Claimant is an investor under Article 1§4 BIT interpreted in the light of its 

context. 

 

2. Claimant is also an investor under Article 1§4 BIT interpreted in the light of its 

object and purpose 

65. Claimant is an investor under Article 1§4 BIT interpreted in the light of its object and 

purpose as it contributed to economic cooperation between the Contracting Parties.  

66. The Preamble of BIT provides that its purpose is to ensure better economic 

cooperation and promotion of sustainable development. It is to be read in conjunction 

with Article 3 BIT, which encourages the creation of favorable conditions for 

investments, on the one hand, and jobs, on the other hand.  

67. Therefore, deny protection to Claimant, who invested in exploration of a rare, recently 

discovered earth metal, built in the territory of Kronos from scratch new state-of-art-

facilities, contributed to Respondent’s economy by executing the Concession 

Agreement and paying its part to Respondent, and created 200 new workplaces for 

Kronian citizens, will undoubtfully go against the purpose of BIT set forth in its 

Preamble and Article 3. 

68. But the treaty purpose is to be considered not only through its preamble, but also 

through its scope. The scope is limited, inter alia, by its definitions of investment and 

investors. As observed the arbitral tribunal in Tokios Tokeles, when a BIT contains a 

broad definition of covered investors without any specific requirements, “a control-test 

would be inconsistent with the object and purpose of the Treaty, which is to provide broad protection of 

investors and their investments”.32 

69. Like in Tokios Tokeles, the primary purpose of BIT is to create mutually beneficial 

business environment between two States is reflected in its large scope of covered 

investors (see part I-A-1-b). The object of BIT is to ensure protection of the investor’s 

rights as agreed between the Contracting Parties in Article 1§4. However, Respondent 

supports that the definition of investor should be interpreted narrowly. This restrictive 

interpretation will reduce the protection the Contracting Parties agreed upon and, 

consequently, contradict BIT’s initial purpose and object. 

70. Accordingly, Claimant is an investor of Ticadia under its Article 1§4 interpreted in the 

light of BIT’s purpose and object.  

                                                 
32 Tokios Tokeles, ¶32. 
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II.CLAIMANT’S CLAIMS ARE ADMISSIBLE 

71. Respondent alleges that Claimant’s claims are inadmissible as Claimant previously filed 

a complaint with Respondent’s national courts.33 Indeed, right after the Decree adopted 

by Respondent, Claimant, acting in good faith, applied to the Kronos federal court 

seeking to suspend its effects in order to conduct negotiations with the Government 

(“Interim Relief Request”) and to declare the Decree unconstitutional 

(“Unconstitutionality Request”, together “Application”). When the Government 

officially confirmed that the Decree would never be revoked, Claimant withdrew its 

Application.34 These proceedings do not render Claimant’s claims inadmissible because 

they did not trigger the application of the fork-in-the-road clause (A). Otherwise, the 

reject of Claimant’s claims would result in denial of justice (B). 

 

A. The fork-in-the-road clause does not apply in the present arbitration 

72. Respondent argues that the fork-in-the-road clause set forth in Article 11 BIT prevents 

this arbitration from proceeding as Claimant has already operated its choice of the 

forum. However, neither Interim Relief Request nor Unconstitutionality Request 

cannot be considered as the irreversible choice undertaken under this clause. The 

Interim Relief Request does not preclude the present arbitration simply because of the 

emergency nature of the proceedings (1). The Application in whole does not trigger the 

application of the fork-in-the-road clause due to the absence of negotiations before 

making the Application (2), its subsequent withdrawal (3) and its difference with the 

present arbitration (4). 

 

1. The Interim Relief Request aimed at obtaining a provisional measure without 

resolving the dispute 

73. The fork-in-the-road clause does not apply with respect to the Interim Relief Request, 

part of the Application, because it aimed at obtaining emergency provisional measure 

that would preserve its status quo.  

                                                 
33 Answer, Record, pp. 13-14: L360-367. 
34 SoUF, Record, p. 38: L1023-1024. 
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74. The doctrine has considered that: “A request for interim relief before domestic courts prior to the 

start of ICSID proceedings cannot be considered as a choice of dispute settlement mechanism”35 (under 

ICSID Convention) and that an “exception to the ‘fork-in-the road’ rule would allow the investor 

to seek interim or injunctive relief under domestic procedures without foreclosing his rights to initiate 

international arbitration” (under ICSID Convention and NAFTA).36 The SCC Rules 

contain similar provisions (to ICSID Convention and NAFTA), allowing expressly the 

recourse to the national courts to obtain interim relief.37 Therefore, the Interim Relief 

Request does not trigger the fork-in-the-road clause due to the emergency nature of the 

proceedings. 

75. This idea is supported by BIT’s wording. Article 11(2) BIT provides that a “company 

concerned may choose to submit the dispute for resolution” either to the domestic courts of the 

host State or to arbitration. The Interim Relief Request cannot be regarded as 

“submission of the dispute for resolution” as it aimed at preventing the aggravation of 

the dispute, not at resolving it. 

76. Finally, the interim relief was sought from the Kronos state court as it is forum conveniens 

for suspending the Decree given the context. One must bear in mind that the 

suspension of a decree falls within sovereign powers of a State. Any application for an 

injunction or specific performance has to consider the difficulties of ordering such 

relief against States. Investment treaty tribunals have repeatedly emphasized that 

arbitrators should be particularly circumspect when asked to curb the exercise of 

sovereign powers.38 Moreover, absent notice provisions commonly found in State 

contracts, an application for emergency relief lodged with emergency arbitrator or 

arbitral tribunal risks getting lost in government bureaucracy.39 

77. Consequently, the Interim Relief Request did not trigger the fork-in-the-road clause 

due to its emergency nature. 

 

2. No amicable solution was sought before submission of the Application 

78. The fork-in-the-road clause is not triggered as the choice is conditioned by the prior 

search of amicable solution. 
                                                 
35 Bismuth, pp. 773-821. 
36 Yannaca-Small, Parallel Proceedings, p. 1027. 
37 SCC Rules, Art. 37(5). 
38 Plama, ¶43; Railroad Development, ¶36. 
39 Commentary on the ICSID Convention. 
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79. Article 11(2) BIT provides that “[i]f the dispute cannot be settled amicably, the national or 

company concerned may choose to submit the dispute for resolution” (emphasis added) either to 

the domestic courts of the host State or to arbitration. It follows from this Article that 

before the search for amicable solution regarding a dispute takes place, the irreversible 

choice of competent jurisdiction for the same dispute is impossible. 

80. The Application was filed on 8 September 2016.40 Before this date, no attempt to 

negotiate the dispute had been undertaken. 

81. First, the performed consultations between Claimant and Respondent had another 

subject that the present dispute. Despite the fact that Claimant and Respondent 

undertook some consultations, they concerned only measures taken, by Claimant prior 

to September 2016 and by Respondent after September 2016, to reduce any 

environmental impacts of the mine tailings.41 However, the present dispute submitted 

to the Tribunal concerns the expropriation of Claimant investment and the breach of 

BIT by Respondent. This dispute has never been subject to amicable negotiations 

between the parties despite Claimant’s efforts. 

82. Second, the dispute submitted to the Tribunal evolved since 8 September 2016 (for 

example, the Decree entered into force, lindoro stored at Claimant’s facilities was 

physically expropriated, the Government refused to revoke the Decree, etc.), thus it 

could not have been subject to negotiations before this date. 

83. Third, the relevant negotiation would have taken place if Respondent had accepted 

Claimant’s offer to negotiate dated 27 April 2017.42 However, despite Claimant’s best 

intentions, Respondent declined to negotiate and has not communicated with Claimant 

since then. 

84. Consequently, Claimant could not exercise its choice before the amicable resolution 

had been sought. 

 

3. The Application did not proceed 

85. Even if the Tribunal finds that the Interim Relief Request aimed at resolving a dispute, 

the Application in whole did not proceed, therefore, the fork-in-the-road clause is not 

triggered. 

                                                 
40 SoUF, Record, p. 36: L1016-1017. 
41 PO3, Record, p. 59: L1652-1658. 
42 SoUF, Record, p. 36: L1025-L1028. 
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86. Respondent pretends that the fork-in-the-road provisions would estop Claimant to 

proceed with the present arbitration after having sought an interim relief from the state 

courts. This reading of the fork-in-the-road clause would deny Article 11(3) BIT from 

having any effect whatsoever as the present arbitration does not create a risk of double 

recovery or inconsistent judgments. 

87. The fork-in-the-road clause aims at avoiding situations in which the investor exerts 

unreasonable pressure on the host State by establishing multiple procedural fronts,43 to 

prevent the host State from running the risk of being ordered to pay damages in 

multiple proceedings for the same conduct or measure,44 and to forestall diverging 

decisions on essentially the same dispute.45 

88. Accordingly, in Awdi, the tribunal decided that as the case before a state court did not 

proceed (the court fees were not paid, thus, the proceedings were annulled), the fork-

in-the-road cannot be triggered. Namely, it decided that: 

“[Claimant’s] claims never proceeded and the cases were never heard before the Romanian courts there is 
no room for application of the fork-in-the-road provision of BIT, the purpose of this provision being, as 
mentioned by Respondent, “to preclude parallel litigation”. This conclusion dispenses the Tribunal from 

examining the applicability of the triple identity test (…).”46 

89. In the case at hand, the application was withdrawn before any hearing or decision (even 

a one of emergency nature). Therefore, the Tribunal remains the only judge of the 

situation occurred to Claimant. 

90. Thus, the fork-on-the-road clause does not apply as there is no risk of double recovery 

or inconsistent judgments given the fact neither Interim Relief nor Unconstitutionality 

Request did proceed. 

 

4. The Application and the present arbitration do not concern the same dispute 

91. The Application did not concern the same dispute as before the Tribunal, the fork-in-

the-road clause does not apply. 

92. BIT in its Article 11(3) provides for arbitration in case where a claimant “has not 

submitted the dispute” to other means of dispute resolution. The use of the definite article 

“the” as well as the use of the singular “dispute” suggests that what is at issue is one 

                                                 
43 Turner, pp. 177-178. 
44 Thunderbird, ¶118. 
45 Parra, p. 335. 
46 Awdi, ¶¶203-204. 
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and the same dispute, which can be resolved by means of various dispute settlement 

alternatives.47  

93. The fork-in-the-road provision will not be triggered by domestic legal proceedings 

which are related (but not identical) to the dispute before the arbitration tribunal. The 

identity of the disputes is appreciated in case-law under several alternatively applicable 

tests. 

94. Claimant submits that the fork-in-the-road clause is triggered in this case neither under 

the “triple identity test” (a), nor under “fundamental basis” test (b). 

 

 The two proceedings do not meet the requirements of the “triple identity test” 

95. The fork-in-the-road clauses apply only when an investment treaty arbitration and a 

domestic court litigation have the same parties, the same subject matter or relief 

requested, and the same legal basis for the claim.48 This is known as the “triple identity” 

test. This standard is nearly universally recognized49 (Claimant examines another test 

accepted by minor case-law further in part II-A-3-b). 

96. In the case at stake, neither Interim Relief Request nor Unconstitutionality Request 

share with the present arbitration the same subject matter, or relief requested (i) and 

legal basis for the claim (ii). 

 

(i) The two proceedings do not share the subject matter and relief requested 

97. A distinction based on the subject matter and the relief sought avoids a situation in 

which an investor or its subsidiary passively accepts any measures of national 

authorities so as not to trigger the application of the fork-in-the-road clause.50 

98. The example can be found in the case Alex Genin which is very close to the case at 

hand. There, the subsidiary of the investor EIB first filed – before the national banking 

supervisory authority – an objection against the revocation of a banking license by the 

host State. Based on the same facts of the case, the investor then asked an investment 

                                                 
47 Middle East, ¶71. 
48 Yukos, ¶598; DLP, ¶¶136-138; Occidental Exploration, ¶52; Azurix, ¶¶88-90. 
49 Total, ¶443; Toto, ¶¶211-212; PCA, 1 December 2008, Chevron, ¶207; DLP, ¶¶135-138; Pan Amercian Energy, ¶¶155-

157; Jan de Nul, ¶117; Sempra, ¶¶120-123, 127; AES, ¶¶95-97; Occidental Exploration, ¶¶47-59; LG&E, ¶¶74-76; Enron, 

¶¶97-98; Azurix, ¶¶89-92; CMS, ¶80; Lauder, ¶¶159-166; Olguin, ¶30. 
50 Schreuer, p. 181. 
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tribunal to order damages for losses suffered by the investor due to the revocation of 

the license.51 The arbitral tribunal decided that the fork-in-the-road clause was not 

applicable, since the relief sought was different in each case. Moreover, the tribunal 

underlined that “it is quite obvious that this matter had to be litigated in Estonia; there was no 

other jurisdiction competent to deal with the restoration of the status quo”.52 

99. This finding is followed by Occidental Exploration where the tribunal concludes that the 

fork-in-the-road provision was not triggered by domestic tax litigation.53 The domestic 

tax litigation aimed at interpreting the Ecuadorian Taw Law under which Claimant was 

refused reimbursement of VAT. Later in arbitration, this refusal was qualified, among 

others, as breach of fair and equitable treatment. The tribunal noted that the 

Ecuadorian Tax Law required the taxpayer to apply to the courts within the brief 

period of twenty days following the issuance of any resolution that might affect it. If 

this is not done, the resolution becomes final and binding. Thus, the tribunal was of the 

view that the fork-in-the-road mechanism assumes that the investor has made a choice 

under no form of duress. 

100. Likewise, in the case at stake, the proceedings brought by Claimant’s Application and 

the present arbitration do not share the same subject matter and relief sought. 

101. First, the requests for relief, formalising the subject matter of each claim, in the national 

proceedings and in the present arbitration are different. In this arbitration Claimant 

seeks damages for the breaches of BIT operated by Respondent. On the other hand, in 

the proceedings brought by Claimant’s Application it sought exclusively to suspend the 

effects of the Decree and to declare the Decree unconstitutional. Such proceedings do 

not contemplate any order for compensation.54  

102. Second, Claimant was forced to submit its Application to mitigate its damages. On 

7 September 2016, Respondent issued the Decree, revoking Claimant’s licenses and 

terminating the Concession Agreement with no compensation to Claimant. The day 

after, Claimant applied to the Kronos federal court seeking to suspend the effects of 

the Decree until negotiations with the Government took place or to simply declara it 

unconstitutional. Thus, instead of waiting that its situation worsens, Claimant 

considered itself compelled to pursue emergency proceeding immediately to mitigate 

                                                 
51 Alex Genin, ¶89. 
52 Alex Genin, ¶332; Middle East, ¶71; Enron, ¶98. 
53 Occidental Exploration, ¶58. 
54 PO3, Record, p. 59: L1637-1640. 
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damages before the only forum competent to suspend the Decree or to declare it 

unconstitutional.55 

103. Therefore, while in the national proceedings Claimant asked to suspend the Decree and 

to declare it unconstitutional, in present arbitration Claimant requests the Tribunal to 

declare that Respondent is liable for violation of BIT and to order Respondent to pay 

damages for the losses caused by this violation. 

 

(ii) The two proceedings do not share the legal basis for the claims 

104. The legal grounds of action in each case are different: the proceedings brought by 

Claimant’s Application are based on the breach of Respondent’s national law, while the 

present arbitration is based on the violation of BIT. 

105. The application of the fork-in-the-road was denied where the first proceeding aimed at 

interpreting the local law while the treaty-based claims addressed the violation of fair 

and equitable treatment, protection and security and obligation to promote 

investments.56 

106. Moreover, in case of a constitution interpretation, the national courts have monopoly 

as judicial review is by its nature an exclusively public function reserved to the state 

courts.57 Thus, the legal basis for such a claim lays exclusively within a national law. 

107. In the court proceedings, Claimant intended to suspend the effects and to challenge the 

constitutionality of the Decree. These proceedings imply the application of the national 

law, that can be operated in case of Unconstitutionality Request only by Respondent’s 

national courts. 

108. Consequently, Claimant addressed different questions to different mechanisms of 

dispute resolution. Therefore, the two proceedings treat different claims under the 

“triple identity” test. Thus, the fork-in-in the-road is not triggered under this test. 

 

 The two proceedings do not meet the “fundamental basis of the claim” test 

109. Should the Tribunal find that the “triple identity” test shall not apply, the case-law 

suggests the application of the “fundamental basis” test. Under this test the fork-in-the-

                                                 
55 Betancourt, p. 228. 
56 Jan de Nul, ¶117. 
57 Betancourt, p. 228. 
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road clause is triggered where the treaty claim has the same fundamental basis as the 

claim submitted to the local courts, the factual components of a treaty cause of action 

have already been brought before the local courts.58 This test has been also called the 

“essential basis” test considering the claims having “the same factual predicates and 

[requesting] the same relief”.59 

110. Claimant submits that the fork-in-the-road clause is neither triggered under the 

“fundamental basis” test as the claims in the present arbitration and the claims brought 

by Claimant in its Application do not have the same fundamental basis. 

111. The case-law shows that sometimes the different fundamental basis can be interpreted 

as the difference in legal basis.60 However, most commonly it is seen as the factual 

background giving rise to the dispute. 

112. In Tau Power, claimants in arbitration previously sought to invalidate decisions of the 

Kazakh competition authorities under a newly-adopted Kazakh competition law. These 

courts proceedings were considered by the tribunal as a foundation of Claimant’s treaty 

claim. It stated that: 

“Had the Kazakh courts decided differently, the treatment of Claimants under the law would have been 
different and the effect on Claimant’s alleged legitimate expectations would also have been different.” 61 

113. The treaty expropriation claim did not exist at the moment of initiation of the 

proceedings brought by the Application. The Decree was issued on 7 September 2016 

with effect from five days after its publication. The Application was submitted to the 

court on 8 September 2016 in order to suspend the effects of the Decree until 

negotiations or until it being declared unconstitutional. Had the interim relief sought 

been granted or the Decree declared unconstitutional, the treaty claim would have 

never existed. The claim in the present arbitration was brought following the 

confirmation of the Government that the Decree would not be revoked. 

114. Another factual element not submitted for consideration of the Kronian national 

courts but brought to the attention of the Tribunal is seizure by Respondent’s officials 

of tons of lindoro, stored at Claimant’s facilities, occurred on 14-19 September 2017, 

more than one year after submission of the Application. 

                                                 
58 H&H Enterprises, ¶71. 
59 Pantechniki, ¶62. 
60 Bogdanov, ¶¶171-174. 
61 Tau Power, ¶¶229. 
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115. Therefore, the local proceedings related only to the legal effects of the Decree within 

Respondent’s legal order, and did not involve any discussion or a decision concerning 

Respondent’s BIT breaches that partially took place after the submission of the 

Application. Consequently, Claimant’s expropriation claim and its application to the 

local courts do not share the same fundamental basis. 

116. For these reasons, the fork-in-the-road clause in Article 11§3 BIT is not triggered in the 

present case and does not bar Claimant from pursuing its expropriation claim before 

the present Tribunal. 

 

B. The dismissal of Claimant’s claims by the Tribunal would result in denial of justice 

117. Should the Tribunal grant Respondent’s motion to dismiss Claimant’s claims, it will 

inevitably deny justice to Claimant. 

118. The irreversible election of remedies does not preclude claims before an international 

tribunal with respect to acts or omissions which were not encompassed in the petition 

made to an initially elected national forum. The most obvious instance would be an 

allegation of denial of justice in that very forum.62 

119. Claimant’s irrevocable choice of jurisdiction was exercised when the Request was 

submitted. However, if the Tribunal follows Respondent’s logic and conclude that the 

fork-in-the-road was triggered by the national proceedings, Claimant would be 

precluded from pursuing any remedy for its investment having been expropriated. It 

will therefore be denied justice. 

120. As a result, Claimant’s claims are admissible as the fork-in-the-road clause contained in 

Article 11 does not apply. The clause cannot be triggered as the proceedings as the pre-

arbitral step of search for amicable solution was not complied with, the Application 

was withdrawn and, in any case, both proceedings have different scope and object.  

121. Furthermore, the dismissal of Claimant’s claims would result in denial of justice. 

  

                                                 
62 Paulsson, p. 130; Pey Casado, ¶495; Iberdrola, ¶491, 502 and 507. 
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III.THE ENACTMENT OF PRESIDENTIAL DECREE, ITS IMPLEMENTATION 

AND OTHER RELATED ACTS OF RESPONDENT AMOUNT TO 

EXPROPRIATION OF CLAIMANT’S INVESTMENT IN VIOLATION OF BIT 

122. Article 7 BIT prohibits direct and indirect expropriation, to the extent that 

expropriatory measures are not carried out in accordance with the requirements of this 

Article. However, Respondent’s acts, constituting an expropriation of Claimant’s 

investment (A), violate these requirements, rendering such expropriation unlawful 

under BIT (B). 

 

A. Respondent’s acts qualify as an expropriation of Claimant’s investment 

123. Respondent’s actions qualify as an expropriation under BIT as Claimant was deprived 

of its investment. 

124. There is expropriation where the investor is dispossessed from its property and related 

benefits by way of State interference.63 

125. The enactment of the KEA and the Decree, on one hand, and the take-over of lindoro 

stored at Claimant’s facilities by Respondent constitute respectively indirect (1) and 

direct (2) expropriation. 

 

1. The enactment of the Decree constitutes an indirect expropriation 

126. Claimant was deprived from its right to exploit its investment due to the enactment of 

the Decree by Respondent. 

127. The indirect expropriation leaves the investor’s title untouched but deprives him of the 

possibility to utilize the investment in a meaningful way.64 In other words, it refuses to 

the investor its rights or attributes of ownership, without physical seize of assets. 

Therefore, there is an indirect expropriation, where the effect of the State’s measures is 

to deprive the investor from the effective control, use and benefit of its investment.65 

128. A generous amount of jurisprudence describing the kinds of acts that can amount to 

indirect expropriation. Investment tribunals have routinely found that the revocation of 

mining concessions and a sudden prohibition of activity entail indirect expropriation. 

                                                 
63 Tippetts, p. 225; Metalclad, ¶103. 
64 Dolzer/Scbreuer, p. 92; Allard, ¶265. 
65 Goetz, ¶¶124-125. 
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129. In Methanex, the indirect expropriation was found where the State’s measures resulted 

in the impossibility for the investor to pursue its activity. Methanex was a Canadian 

corporation operating in California, USA. The purpose of Methanex’s investment was 

the marketing and distribution of methanol. California enacted §2262.6(c) of the 

California Regulations that expressly prohibited the use of methanol as a “covered 

oxygenate” in California. Henceforth, it was impossible for Methanex to pursue its 

activity and the arbitral tribunal found §2262.6(c) constituted an indirect expropriation. 

130. In Metalclad, the indirect expropriation was established where the State revoked the 

license necessary to exploitation of investment. Specifically, upon assurances given by 

the local authorities, Metalclad built a landfill to manage and transfer hazardous waste 

in the valley of La Pedrera, located in Guadalcazar. The Mexican Government, through 

its local governments of San Luis Potosi and Guadalcazar, interfered with the 

management the hazardous waste landfills by denying Metalclad’s application to 

construction permit after the landfill was built. Metalclad was never able to operate the 

landfill. Shortly after the permit refusal, the Ecological Decree declared an area 

including the landfill site to be a Natural Area for the preservation of a rare cactus. 

131. By the same token, in Bear Creek Mining, the tribunal found Peru liable for the indirect 

expropriation of the Canadian investor’s mining concession. The purpose of the 

investment was to explore potential silver ore deposits in Santa Ana, located next to the 

Peru-Bolivian border. In Peru, a foreign national can only gain rights to natural 

resources in border regions if there is a “public necessity”, determined by an executive 

decree. All necessary authorisations having been obtained, in 2007 Supreme Decree 

083-2007 confirmed a public necessity of Santa Ana Project and authorized Claimant to 

acquire, own, and operate the corresponding mining concessions. Soon afterwards, the 

local communities started to violently protest against the Santa Ana Project. Under this 

pressure, the authorities decided to suspend the Santa Ana Project. Later, Peru adopted 

another decree denying public necessity of the project. According to the ICSID 

tribunal, this constituted an indirect expropriation. 

132. Likewise, in Quiborax, an ICSID tribunal upheld indirect expropriation for Bolivia’s 

revocation of Claimants’ investments in mining concessions by a presidential decree. 

Under pressure of local communities, Bolivia first passed the law authorizing the 

Executive to audit the previously granted concessions, and to annul the mining rights 

of concessionaires that were liable to sanctions, reverting the concessions and non-

metallic resources to the State. On this ground, Bolivia revoked Quiborax concession. 
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133. Finally, in UAB, the indirect expropriation was operated by the annulment of a lease 

agreement concluded for the 30-year term without compensation following the newly 

elected local authority. 

134. In light of the above-mentioned precedents, cumulatively, the conclusion that 

Respondent indirectly expropriated Claimant’s investments by the enactment of the 

KEA and the Decree is inescapable. Respondent substantially deprived Claimant of the 

rights of ownership of its investment.  

135. First, the Decree prohibits the exploitation of lindoro in Respondent’s entire territory. 

Consequently, like in Methanex, as of the Decree’s issuance, Claimant has been 

prevented from exploiting lindoro in the Site, its sole activity.  

136. In the light of Metalclad, Quiborax, and Bear Creek Mining, one will conclude that 

Respondent indirectly expropriated Claimant’s investment by revoking its licenses and 

prohibiting it to pursue its activity. Indeed, the Decree also prohibited the exploitation 

of lindoro in all Respondent’s territory, and unlike the Ecological Decree enacted for 

the preservation of a rare cactus in Metalclad, Respondent enacted the Decree without 

reasonable justification as it will be showed below (see part III-B).  

137. In addition, like in UAB, through the enactment and implementation of both the 

Decree and the KEA, Respondent deprived Claimant from the benefit of the 

Concession Agreement by terminating it without cause. 

138. Furthermore, in Bear Creek Mining and Quiborax, the State acted under pressure 

exercised by local communities. On the contrary, in the present case, Respondent acted 

by virtue of its free will. It further went against the interests of the local community 

that greatly benefited from Claimant’s investment. Important to realize, the 

implementation of the Decree led to the dismissal of all Claimant’s employees, namely 

200 people, all of them Respondent’s citizens. 

139. Accordingly, the enactment of the KEA and the Decree constitutes an indirect 

expropriation of Claimant’s investment. 

 

2. The take-over of lindoro stored at Claimant’s facilities constitutes a direct 

expropriation 

140. Respondent’s take-over of lindoro stored at Claimant’s facilities constitutes a direct 

expropriation. 
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141. The direct expropriation refers to the overt seizure of a foreign investor’s property or 

the title to such property by the host State.66  

142. It is beyond dispute that Respondent directly expropriated Claimants’ investments on 

14-19 September 2017 by seizing through agents tons of lindoro stored in Claimant’s 

facilities and prepared for export. Needless to advance, that such a seizure interfered 

with Claimant’s ability to enjoy or dispose of the products of its investments. Such an 

outright seizure of physical assets, is a textbook examples of “direct” expropriation.  

143. Hence, it is indisputable that Respondent directly expropriated Claimants’ investments 

under Article 7 BIT in September 2017. 

144. In a word, given these points, the Tribunal can only conclude that the enactment of the 

KEA and of the Decree, their implementation and other related acts of Respondent 

amount to both direct and indirect expropriation of Claimant’s investment. 

 

B. The expropriation operated by enactment of the Decree is unlawful 

145. Article 7§1 BIT provides that “Neither Contracting Party shall nationalize or expropriate (...) 

except for a public purpose, in accordance with due process of law, in a non-discriminatory manner and 

on payment of due compensation.” Respondent’s actions have met none of these 

requirements. The expropriation undertaken by Respondent is unlawful as it is not 

made in order to satisfy a public purpose (1) in a non-discriminatory manner (2), in 

violation of the due process of law (3) and without due compensation (4). 

 

1. No public purpose underlies the enactment and implementation of the Decree  

146. BIT provides that for the expropriation to be lawful, it must be done in order to satisfy 

a public purpose. In its Answer, Respondent pretends that the enactment of the KEA 

and of the Decree is within its right to regulate and aims at preserving human life and 

health in Respondent’s territory against Claimant’s intolerable activity. Indeed, this 

purpose is protected by Article 9 BIT providing that “it is inappropriate to encourage 

investment by relaxing domestic health, safety or environmental measures.” However, no such 

public purpose underlines expropriation of Claimant’s investment (a) but political 

changes within Respondent (b). 

                                                 
66 Metalclad, ¶103; Stati, ¶1127. 
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 The Decree does not proportionally address any established need 

147. As a general standard, arbitral tribunals defer to the State to define the public purpose 

that would justify expropriation. Nevertheless, arbitral tribunals exercise control over 

the reality of such justification on the one hand, and, on the other hand, the existence 

of obvious errors in legal classification.67 A a mere reference to “public interest” will 

not satisfy this requirement.68 

148. As advanced in LG&E, a measure that has a social or general welfare purpose may be 

accepted only when it proportionally addresses an established need.69 Tecmed specified, 

that the significance of the measure’s impact on the protection of the investment has a 

key role in establishing the proportionality.70 

149. Moreover, as provided in Vestey, in assessing whether the expropriation was undertaken 

for public purposes, the Tribunal must take into account all the relevant circumstances, 

including the government’s post-expropriation conduct.71 This consideration is 

important as “the government’s failure to advance a declared purpose may serve as evidence that the 

measure was not taken in furtherance of such purpose.”72  

150. Accordingly, Respondent’s actions do not rely on any factual assumptions that could 

reasonably justify the enactment of the Decree and its proportionality. 

151. Indeed, on 15 May 2016, the University published the Study in which it does not 

conclusively establish a causal link between the exploitation of lindoro and the rising 

incidence of specific disease (e.g. cardiovascular disease and microcephaly) in the 

population of the surrounding areas. However, Microcephaly can be caused by a variety 

of genetic and environmental factors.73 The Study lacks the required scientific accuracy 

to legitimate any measure taken upon it. Nonetheless, in the wake of the Study, 

Respondent’s Government enacted the Decree four months later. Such time period is 

clearly insufficient for Respondent to properly review the Study.  

                                                 
67 Goetz, ¶126. 
68 ADC, ¶432. 
69 LG&E, ¶195. 
70 Tecmed, ¶122. 
71 Vestey, ¶296. 
72 Ibid. 
73 PO2, Record, p. 56: L1549-1553. 
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152. The insufficiency of the Study is further supported by the fact that since the issuance of 

the Decree, the levels of Microcephaly and Cardiovascular disease among the Kronian 

population (allegedly caused by exploitation of lindoro) have not significantly 

decreased.74 The Decree could not therefore be warranted by public purpose since it 

did not have any impact on the resolution of the problem it was allegedly designed to 

resolve. 

153. Moreover, it is disproportional to completely forbid the exploitation of lindoro on the 

basis of the Study that did not establish with certainly its impact on the environment 

and health, with respect to the obligation of Respondent to protect Claimant’s 

investment. In any case, it is at least contradictory to Respondent’s post-expropriation 

behaviour that shows that it does not have any intention to abandon the profitable 

activity of exploitation of lindoro (see part III-B-1-b). 

154. Consequently, the enactment of the Decree is not warranted by any established need 

protected by public purpose. 

 

 Respondent’s acts are politically motivated 

155. As an example, with respect to direct expropriation, in BP Exploration, the ad hoc 

tribunal concluded the State’s motive for expropriation was not related to general 

welfare but was purely political since Claimant’s concession was the only concession to 

be expropriated. Therefore, the expropriation could not rely on public interest: 

“the taking by the Respondent of the property, rights and interests of the Claimant clearly violates public 
international law as it was made for purely extraneous political reasons and was arbitrary and 

discriminatory in character.”75 

156. Therefore, although the tribunal did not detail its reasoning given the obvious illegality 

of the State’s actions, it found that the expropriation was unlawful. 

157. Furthermore, in the famous Yukos case the tribunal refused the qualification of public 

interest given the motives underlying the expropriation of Russia’s leading oil company 

and largest taxpayer: 

“It was in the interest of the largest State-owned oil company, Rosneft, which took over the principal assets 
of Yukos virtually cost-free, but that is not the same as saying that it was in the public interest of the 

economy, polity and population of the Russian Federation.”76 

                                                 
74 PO3, Record, p. 59: L1624-1626. 
75 BP Exploration, ¶4. 
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158. In the same vein, regarding indirect expropriation, in Liberian Eastern Timber Corporation, 

the arbitral tribunal upheld that expropriation lacked the public purpose if the 

expropriation were decided to satisfy private interests.77 In this case, evidence was 

provided to the Tribunal that the concessions areas that were seized, were attributed to 

other foreign companies. These companies were led by people who were “good 

friends” of the Liberian government. As a consequence, the expropriation was unlawful 

for the lack of public purpose. 

159. In the case at hand, Respondent’s actions were not motivated by public purpose but 

were directed in order to satisfy other private interests. As a matter of fact, the Liberal 

Party of Kronos argued that the decision by the Speaker of the House to waive the 

public hearing required whenever a draft bill may affect national industry of Kronos 

was a clear signal that Respondent’s Government had put in motion a coordinated 

scheme to replace Claimant for a domestic enterprise, like in the Liberian Eastern Timber 

Corporation case. Indeed, in August 2017, a well-known mining sector magazine 

published a story about the creation of a new company to restart the extraction of 

lindoro in the Site by 2019. This company is the result of a joint venture between a 

Kronian State-owned company and an enterprise from the Republic of Ibi.  

160. Therefore, contrary to what Respondent alleges,78 Respondent’s actions amounting to 

an indirect expropriation were not designed to preserve “human life and health in 

Respondent’s territory against Claimant’s intolerable activity.” Instead, Respondent just 

intended to replace Claimant with a “good friend”: a company that is a national of a 

State that shares the same political line and ideals.79 This motive is far from being 

necessary to protect or promote a legitimate State interest. 

161. All things considered, the Decree never aimed at protecting public health, environment 

and general welfare, and, therefore, lacks public purpose. Consequently, Respondent 

cannot invoke Article 9 BIT to justify its measures. 

 

                                                                                                                                                         
76 Veteran, ¶1581; Yukos Award, ¶1581; Hulley, ¶1581. 
77 Liberian Eastern Timber Corporation, ¶IV.1 
78 Answer, Record, p. 16: L439-444. 
79 Exhibit-7, Record, p. 54: L1470-1480. 
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2. The enactment of the Decree and its implementation are discriminatory 

162. Another key condition to the legality of an expropriation is that the expropriation 

measure must be non-discriminatory. Apart from the expropriation clause, in the case 

at hand, discrimination is also prohibited through the national treatment clause, the 

most-favoured-nation treatment clause, the equitable treatment clause and Article 10 

BIT. Despite this interdiction, the Decree is a discriminatory measure. 

163. With respect to both investors and covered investments, the expropriation clause 

provides that in the event a Contracting Party nationalize or expropriate a covered 

investment for a public purpose, such measure shall be taken in a non-discriminatory 

manner.80 

164. As a general rule stated by the ICSID tribunal in Goetz, a “discrimination suggests a difference 

in treatment between people subject to the analogous circumstances” (emphasis added).81 

165. On the other hand, it is admitted that a discrimination may be admissible if it relies on 

an objective and reasonable basis.82 In Belgique v. Belgique, the European Court of 

Human Rights dealt with a case where the Belgian Government refused to create or 

award grants to elementary schools, operating in the unilingual Dutch zone, whose 

lessons were taught in French. The Court considered the refusal was not discriminatory 

because it relied on an objective and reasonable basis, meaning in this case the pursue 

of public purpose consisting in teaching in the official language of the region. 

166. In the present case, Claimant was the only company extracting lindoro in Respondent’s 

territory ever since its discovery. However, as explained above (see ¶¶159-160), since 

August 2017, Respondent replaced Claimant with a domestic company, resulting from 

a joint-venture of Respondent and private investors from the State who matches better 

Respondent’s political ideas.83 

167. Several consequences can be drawn from these undisputed facts. 

168. First, Respondent expropriated Claimant and replaced it with a company that operates 

in the very same industry. These companies are subject to analogous circumstances as 

far as both of them are foreign entities exploiting or wishing to exploit lindoro in 

Kronos. Moreover, it  

                                                 
80 BIT, Art. 7§1. 
81 Goetz, ¶121 (emphasis added). 
82 Belgique v. Belgique, ¶10. 
83 Exhibit-7, Record, p. 54: L1470-1480. 
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169. Second, unlike in Affaire relative à certains aspects du régime linguistique de l’enseignement en 

Belgique, Respondent does not rely on an objective and reasonable basis to justify this 

discriminatory measure. Indeed, as discussed above, the Study does not conclusively 

show Claimant’s activity was a threat to human, animal or plant life or health. 

Therefore, Respondent cannot use it as basis to justify a discriminatory expropriation. 

170. It follows that all things considered, Respondent unjustifiably discriminated Claimant 

by undertaking the expropriation of its investment. 

 

3. Respondent violated due process of law 

171. Another key point in determining lawfulness of the expropriation is the respect of due 

process of law. Due process encompasses substantial and procedural fairness of 

expropriation. Here, the expropriation is unlawful because Respondent, among other 

violations, did not respect the due process provided for under its own law (a) and BIT 

(b) when adopting the KEA and the Decree. 

 

 The enactment and implementation of the KEA and the Decree violated due process 

under BIT 

172. As a general rule, due process of law is not respected if the foreign investor is not given 

prior notice and a fair opportunity to defend its case before the decision regarding 

expropriation is made.84 

173. Particularly in ADC, the arbitral tribunal held that due process of law imposes on the 

State the obligation to present the investor with opportunity to contest the State’s 

decision. It also gave an example of basic legal mechanisms that would comply with the 

due process requirement: 

“reasonable advance notice, a fair hearing and an unbiased and impartial adjudicator to assess the actions 
in dispute, are expected to be readily available and accessible to the investor to make such legal procedure 
meaningful. In general, the legal procedure must be of a nature to grant an affected investor a reasonable 

chance within a reasonable time to claim its legitimate rights and have its claims heard”. 85 

                                                 
84 Siag and Vecchi, ¶441. 
85 ADC, ¶435. 
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174. In Bear Creek Mining and Siag and Vecchi, the claimants had never been afforded the 

opportunity to be heard before revoking their mining rights and had never been 

compensated. Thus, the tribunals found the expropriation to be illegal. 

175. The enactment and implementation of the KEA has therefore come as a surprise to 

Claimant and deceived Claimant’s legitimate expectation for legal certainty, especially 

since there was no legal or regulatory framework regarding lindoro when the Parties 

contracted. 

176. Besides, like in ADC, Bear Creek Mining and Siag and Vecchi, Claimant was given no prior 

notice and no opportunity to contest the KEA nor the Decree. 

177. Moreover, in the present case, the due process within the expropriation allegations is 

closely related to the concept of transparency set forth in BIT. Article 8 BIT obliges 

Respondent to enable interested persons to become promptly acquainted with newly 

adopted laws and regulations respecting a matter covered by BIT. 

178. Claimant is an interested person as it is the only enterprise operating in the field of 

exploitation of lindoro. The KEA and the Decree targeted Claimant’s investment, thus 

their subject relates to BIT. Nevertheless, Claimant was not able to inform itself about 

the legal and regulatory environment of its only activity because Respondent neither 

published in advance any of these acts nor provided Claimant with a reasonable 

opportunity to comment them. Respondent just barred access to the legislation 

process. 

179. When the Parties entered into the Concession Agreement, Respondent had neither a 

regulatory framework for the mining industry nor a comprehensive environmental 

regulation, except for internal rules of the Ministry for Agriculture, Forestry and Land 

for the inspections. Therefore, the Concession Agreement was virtually the only 

instrument regulating the exploitation of lindoro in the Site. Claimant was confident 

about its investment as Respondent had publicly assured both through Presidential 

statements published on Respondent’s official website and Presidential speeches that 

the lack of a specific regulatory framework for mining activities was not a risk for 

Claimant’s activities.86 

180. This is why, to the big surprise of Claimant and despite Respondent’s obligations, the 

KEA was passed, and significantly quicker than the historical average period for the 

consideration of draft bills in the House (i.e., 15 months). This was because the public 

hearing was waived by Respondent while it was initially prescribed under its 

                                                 
86 Exhibit-3, Record, p. 49: L1340-1360. 
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Constitution. In like manner, it was absolutely up to Respondent to give a fair 

opportunity to Claimant to discuss the Decree before issuing it. However, Respondent 

issued the Decree without prior notice to Claimant and with immediate effects. As an 

extra precaution, Claimant also wants to point out that Respondent constantly refused 

to discuss the Decree with Claimant after its issuance. 

181. Above all, the KEA was wilfully drafted with a vague wording to leave a significant 

leeway to Respondent’s actions and to create an appearance of normalcy and 

legitimacy. For this reason, Claimant was unable to foresee the scope and the 

consequences of its implementation. The enactment of the KEA, its implementation, 

notably through the Decree and other related acts of Respondent amount therefore to 

a violation of the transparency clause of BIT. 

182. Finally, it is worth mentioning that the KEA does not mention either the possibility or 

the conditions under which revoked licenses could be re-issued to sanctioned 

operators.87 This means that the re-authorizations depend on the unlimited powers of 

the regulatory authority. 

183. With this in mind, it must be acknowledged that Respondent breached the due process 

while expropriating Claimant’s investment. 

 

 The enactment and implementation of the KEA violated due process under 

Respondent’s Constitution 

184. It is admitted that the State shall respect the procedure provided for by its own laws 

and regulations. In Middle East, investor complained about the taking and sale of its 

boat. The tribunal noticed that the take-over did not comply with Egyptian law, and 

thus amounted to both a violation of the fair and equitable treatment and full 

protection and security clause of BIT, and a violation of due process of the law 

provided for in the expropriation clause of BIT. 88  

185. In the case at hand, the Speaker of the House – a congresswoman of the Nationalist 

Party – waived the public hearing required by Article 59 of the Kronian Constitution 

whenever a draft bill “may directly affect the national industry of Kronos, as defined by the Speaker 

of the Kronian House of Representatives”.89 As a result, like in Middle East, Respondent did 

                                                 
87 PO2, Record, p. 57: L1567-1569. 
88 Middle East, ¶143. 
89 SoUF, Record, p. 35: L969-971. 
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not even comply with its own laws and regulations, a fortiori, its own Constitution when 

it enacted the KEA. 

186. For all these reasons, Respondent’s actions of indirect and direct expropriation were 

not carried out under due process of law, as required by Article 7 BIT. 

 

4. Respondent did not pay due compensation  

187. Respondent’s failure to compensate Claimant alone establishes the unlawful nature of 

its indirect expropriation.  

188. Indeed, as a general rule, for an expropriation to be legal, the State must compensate 

the investor for the loss of its investment. Failing that, it will be liable for damages, 

unless the restitutio in integrum would be materially impossible or disproportioned 

compared to the advantage procured to the investor through the damages paid. In such 

case, and only in such case, a “reparation par equivalent” will be deemed paid.90 

189. BIT not being an exception, in its Article 7(3) it provides that the “compensation shall 

be paid without delay and shall be fully realizable and freely transferable.” 

190. However, Respondent never paid to Claimant any compensation. Pursuant to Article 2 

of the Decree, it terminated the concession for the exploitation of lindoro in Kronian 

territory “with no compensation owed by the Kronian Government.”  

191. Therefore, the expropriation is unlawful. Under those circumstances, the Tribunal can 

only hold Respondent liable for damages of the amount not less than USD 450 million 

plus interests and costs. 

  

                                                 
90 Chorzów, p. 47 
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IV.RESPONDENT’S COUNTERCLAIMS ARE INADMISSIBLE 

192. In its Answer, Respondent brings a counterclaim claiming costs “to restore the equilibrium 

of the Kronian environment” for the damages allegedly caused by Claimant’s activities.91 

While these allegations are completely groundless, the very counterclaim is 

inadmissible. 

193. The counterclaim shall be dismissed because Respondent did not seek amicable 

solution over its claims as provided by BIT (A). In any case, the counterclaim is 

inadmissible as it is not provided for under BIT (B) and not connected to the subject 

matter of the dispute (C).  

 

A. Respondent did not seek amicable resolution of its claims 

194. Article 11§2 BIT provides that in the event of an investment dispute, the parties to the 

dispute should initially seek its amicable resolution. Respondent’s counterclaims must 

be rejected as it did not seek amicable resolution as provided under BIT. 

195. Claimant will not argue that this pre-arbitral step must be complied with respect to all 

counterclaims, as generally counterclaims are not subject to it.92 However, it should be 

underlined that Respondent not only did not negotiate its proper claims, it also refused 

to enter into negotiations on Claimant’s claims.93 It later conditioned potential 

negotiations to the acknowledgment by Claimant of its responsibility for the 

environmental pollution and health consequences alleged by Respondent.94 Accepting 

these conditions would amount to resolving the dispute in Respondent’s favour and 

not to initiating fair negotiations. 

196. Respondent therefore breached the obligation of pre-arbitration consultation or 

negotiation set forth in BIT. Thus, Respondent abusive behaviour violating the 

procedural requirements of due process must be considered while rejecting its 

counterclaims. 

 

                                                 
91 Answer, Record, p. 16: L447-449. 
92 Urbaser, ¶1149. 
93 SoUF, Record, p. 36: L1027-1028. 
94 PO3, Record, p. 59: L1644-1647. 
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B. BIT does not provide for submission of any dispute to arbitration by Respondent 

197. BIT does not provide for submission of any dispute to arbitration by Respondent as 

per its wording (1) and absence of any obligations of Claimant (2). 

 

1. The wording of BIT rejects a possibility for Respondent to introduce 

counterclaims 

198. The wording of the standing offer to arbitrate included in BIT limits the claims that 

may be referred to arbitration, excluding a possibility to submit counterclaims.  

199. First, the Contracting Parties to BIT did not consent to have a possibility to submit 

counterclaims.95 Where there is no jurisdiction provided by the wording of BIT in 

relation to a counterclaim, no jurisdiction can be inferred merely from the spirit of 

BIT.96 Therefore, “[t]he investor’s consent to BIT’s arbitration clause can only exist in relation to 

counterclaims if such counterclaims come within the consent of the host State as expressed in BIT.”97 

200. Following the arbitration case-law, the interpretation rules of Article 31 VCLT should 

apply to the language of the applicable BIT.98 

201. Article 11§2 BIT provides that only “national or company concerned may choose to submit the 

dispute for resolution (…)” (emphasis added). 

202. In the same way in Article 11§3 states that: 

“Provided that the national or company concerned has not submitted the dispute for resolution (...), the 
national or company concerned may choose to consent in writing to the submission of the dispute for 

settlement by binding arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce 
and in accordance with its Arbitration Rules.” 

203. Therefore, BIT rejects a possibility for Respondent to introduce counterclaims as it 

only provides for an arbitration brought by “the national or company concerned”, the 

counterclaims being outside the consent of the parties. 

 

                                                 
95 Roussalis, ¶864. 
96 Gavazzi, ¶154. 
97 Roussalis, ¶868. 
98 Roussalis, ¶869. 
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2. BIT does not impose any obligation on Claimant 

204. If a BIT does not provide expressly for a possibility to submit counterclaims, they may 

be admitted when a BIT imposes obligations on the investor. However, BIT does not 

contain any obligations on behalf of Claimant. 

205. The tribunal in Al Warraq, admitted jurisdiction over counterclaims based on violation 

of domestic laws where the applicable treaty imposed an obligation of investors to 

comply with domestic laws. The obligation was formulated as follows: “The investor shall 

be bound by the laws and regulations in force in the host state.” (emphasis added) The tribunal 

understood that: 

“An investor of course has a general obligation to obey the law of the host state, but Article 9 raises this 
obligation from the plane of domestic law (and jurisdiction of domestic tribunals) to a treaty obligation 

binding on the investor in an investor state arbitration”.99 

206. On the contrary, in Rousallis, the tribunal held that since BIT did not impose obligations 

on investors, counterclaims would not be within the scope of the tribunal’s jurisdiction. 

The wording of the applicable Greek-Romanian BIT encompassed only disputes 

concerning obligations of the State. It therefore did not cover obligations of investors, 

that could serve as a basis for a State’s action. 

207. Applicable BIT in the present arbitration does not provide for any obligation on 

Claimant’s side. Even Article 9§2 BIT providing that “[t]he Contracting Parties agree that the 

polluter should, in principle, bear the cost of pollution” (emphasis added) does not constitute an 

obligation imposed on the investors but a declaratory agreement between the States. 

Moreover, the wording “should” and “in principle” indicate a mere recommendation, 

not a mandatory obligation. 

208. Therefore, Respondent’s counterclaims have no legal ground and must be dismissed. 

 

3. The counterclaim is not connected to the subject matter of the dispute 

209. The dispute concerns Respondent’s breach of BIT by unlawful expropriation of 

Claimant’s investment. Respondent’s claims for compensation over alleged damage 

caused by Claimant’s activities are not connected to the subject matter of the dispute. 

                                                 
99 Al Warraq, ¶663. 
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210. The SCC Rules do not contain any particular provisions on the admissibility of the 

counterclaims. However, the case-law requires the counterclaims to be connected with 

claims. 

211. The Tribunal will observe that almost all existing case-law regarding counterclaims was 

established under the ICSID Convention which expressly provide for an obligation of 

“connection” between claim and counterclaim.100 However, the tribunals seated in the 

SCC101 and UNCITRAL102 arbitration as well as other international bodies103 have also 

concluded that the criteria of “connection” should be applicable to the counterclaims. 

212. Claimant is unaware of any international arbitral decision which has been handed down 

by a tribunal which was both operating under the SCC Rules and applying a treaty 

provision in the same, or substantially the same, terms as those of Article 11 BIT. 

However, on the basis of existent case-law, Claimant submits that in order to be 

sufficiently connected, the counterclaim must be “indivisible” from initial claim104 and 

not based on the domestic law. 

213. In one UNCITRAL case, Saluka brought arbitration claiming discriminatory, unfair, 

inequitable and expropriatory behaviour of the Czech Republic in breach of its 

obligations under the applicable treaty. The Czech Republic brought multiple 

counterclaims including those involving non-compliance with the general law of the 

Czech Republic (violations of Czech banking law and regulations, of Czech 

Commercial Code, of the Czech Civil Code, and of the Czech law on Protection of 

Economic Competition). The tribunal decided that the disputes underlying those heads 

of counterclaim fell to be decided through the appropriate procedures of Czech law 

and not through the particular investment protection procedures of the treaty. It, 

therefore, dismissed its jurisdiction. 

214. The tribunal in another UNICTRAL case also dismissed counterclaims brought on the 

basis of domestic law. In particular, it found that: 

“in order for the Arbitral Tribunal to have jurisdiction over the counter-claims, it is necessary that there be 
a close connection between them and the primary claim from which they arose in the sense that the counter-

                                                 
100 ICSID Convention, Art. 46. 
101 AMTO, ¶133. 
102 Saluka, ¶63; Oxus, ¶¶946-958. 
103 Westinghouse; UNCITRAL Arbitration Rules 2010, Art. 21(3); Statute of the ICJ, Rule 81. 
104 Klöckner, ¶III. 
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claims must be sufficiently connected to the claims, i.e. arise out of the investment and thereto relating 
obligations, and may not be matters merely covered by the general law of the Respondent.”105 

215. In ICSID Amco, Claimant brought arbitration claiming damages arising from seizure of 

its investment and the cancellation by Indonesia of the associated investment licence. 

Indonesia brought a counterclaim alleging tax frauds by Amco. The tribunal decided 

that: 

“[t]he obligation not to engage in tax fraud is clearly a general obligation of law in Indonesia. It was not 
specially contracted for in the investment agreement and does not arise directly out of the investment.”106 

216. For this reason, the tribunal found the claim of tax fraud to be beyond its competence 

rationae materiae.107 

217. In another ICSID case the tribunal also first analyzed the applicable treaty. Claimants 

brought arbitration alleging that respondent breached its obligations relating to the Fair 

and Equitable Treatment, Nationalization and Expropriation. Respondent advanced a 

counterclaim for Claimants’ alleged failure to comply with their investment obligations 

and their alleged mismanagement of a company acquired from the State. The 

counterclaim was based on the breach of a number of legal provisions under Romanian 

law. The tribunal found that: 

“the counterclaim submitted was an entirely independent claim based upon Romanian law and unrelated to 
the Claimants’ claim based upon breaches of BIT. Both in form and substance, it is a free-standing 

counterclaim not operating merely as a defence to the Claimants’ claim.”108 

218. Therefore, the tribunal dismissed the counterclaim as: 

“the subject-matter of the counterclaim, i.e. violations of Romanian domestic law, do not directly arise from 
the breaches of BIT, being the subject-matter of the present proceedings.”109 

219. In the present case, Claimant brings the present arbitration claiming expropriation of its 

investment under BIT. On the other hand, BIT does not provide for any obligation on 

behalf of Claimant. Thus, Respondent’s counterclaim is absolutely separate claim based 

on its own national law. Therefore, the counterclaim lacks sufficient connection with 

the claim and, consequently, must be dismissed. 

                                                 
105 Oxus, ¶954. 
106 Amco, ¶126. 
107 Amco, ¶127. 
108 Gavazzi, ¶154. 
109 Gavazzi, ¶161. 
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220. Accordingly, Respondent’s counterclaims shall be dismissed as not provided for by the 

applicable BIT, not connected to the subject matter and not negotiated by the Parties. 
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PRAYER FOR RELIEF 

 

In light of the above submissions, Claimant respectfully requests an award granting the following 

relief:  

 

I. The Tribunal has jurisdiction over the present dispute;  

II. Claimant’s claims are admissible;  

III. Respondent breached the prohibition of unlawful expropriation under Article 7 BIT by 

enactment of Presidential Decree, its implementation and other related acts of 

Respondent; and 

IV. Respondent’s counterclaims are inadmissible; 

 

Therefore, Claimant is entitled to payment by Respondent of: 

 

i. All damages it suffered in the amount of no less than USD 450,000,000 with interest as 

of the date of issuance of the award corresponding to the market value of the 

expropriated investment;  

ii. Pre-and post-award interest at a rate to be fixed by the Tribunal; 

iii. All costs of this proceeding, including Claimant’s attorneys’ fees and expenses as well as 

fees and expenses of the Tribunal and the SCC; and 

iv. Any other relief the Tribunal may deem just and proper. 

 

Submitted on 17 September 2018 by TEAM GROS 

 

On behalf of Claimant, Fenoscadia Limited 
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