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STATEMENT OF FACTS 

1. Fenoscadia Limited (“Claimant”) is a limited liability company incorporated under the 

laws of the Republic of Ticadia and involved in the exploitation and exploration of rare 

earth metals.   1

2. On 20 April 2000, Claimant acquired the exclusive right, by way of public auction, to 

exploit lindoro in an area of 1,071,000 m² (the “Site”) in the Republic of 

Kronos’ (“Respondent”) territory.  2

3. The necessary licenses were granted to Claimant and the parties entered into a 

Concession Agreement (“Agreement”) on 1 June 2000 in order to regulate the rights and 

obligations of each party in relation to the Site and its exploitation for eighty years.  3

Claimant agreed to pass 22% of its monthly gross revenue to Respondent.  Furthermore, 4

the Agreement provided for biennial inspections by agents of Respondent’s Ministry for 

Agriculture, Forestry and Land.   5

4. Exploitation of the Site began in August 2008 with Claimant employing 200 Kronians, 40 

of whom were responsible for maintaining Claimant’s sustainability goals such as the 

correct disposal of waste.  6

5. In October 2014, Mr. Curat Bazings, a candidate  of the center-left Nationalist Party won 

the Presidential election. The Party also won a parliamentary majority in the Kronian 

House of Representatives and took office on 1 January 2015.   7

 Record at ¶120. 1

 Id ¶ 1295.2

 Id ¶ 1280. 3

 Id ¶ 1320.4

 Id ¶ 1305. 5

 Id ¶ 925. 6

 Id ¶ 945.7
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6. In March 2015, Respondent’s Government sent a draft environmental bill to 

Respondent’s Parliament.  Without any public hearings conducted to discuss the bill , an 8 9

Act was passed on 12 June 2015 (the Kronian Environmental Act, the “KEA”), enabling 

Respondent’s government to regulate environmentally sensitive activities in Respondent’s 

territory.  10

7. The newly established Ministry for Environmental Matters in Kronos conducted an 

inspection of Claimant’s facilities in September 2015. Claimant was found to be fully in 

compliance with its obligations under the Agreement. 

8. On the basis of a study published by the Kronian Federal University and funded by 

Respondent’s Government,  Respondent issued Presidential Decree No. 2424 11

(“Decree”)  on 7 September 2016, terminating the Agreement, revoking Claimant’s 12

licenses and prohibiting any exploitation of lindoro in Respondent’s territory.  13

9. The following day, Claimant filed a motion in the Kronos federal court to suspend the 

effects of the Decree whilst it sought to negotiate an amicable solution with 

Respondent.  Claimant withdrew its appeal to Kronos’ Circuit Court on 22 February 14

2017 following a Government spokesman’s statement that the Decree would not be 

revoked.  

10. In August 2017, a joint venture to restart the exploitation of lindoro between a Kronian 

state-owned company and an enterprise from the neighboring Republic of Ibi by early 

 Id ¶ 955.8

 Id ¶ 170.9

 Record at  ¶ 16. 10

 Id ¶ 1365. 11

 Id ¶ 1425. 12

 Id ¶ 1440. 13

 Id ¶ 1015. 14
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2019 was announced by Global Mining Publication, a news magazine of the mining 

sector.    15

11. Pursuant to Article 11 of the 1995 Ticadia - Kronos BIT (“BIT”), Claimant filed a 

Request for Arbitration before the Arbitration Institute of the Stockholm Chamber of 

Commerce on 10 November 2017  and Respondent filed its Answer to Request for 16

Arbitration on 29 January 2018.  17

 Id ¶ 1470. 15

 Id ¶ 60. 16

 Id ¶ 310. 17
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PART ONE: JURISDICTION 

I. THE TRIBUNAL HAS AND SHOULD EXERCISE JURISDICTION OVER 

CLAIMANT’S CLAIMS. 

12. The Ticadia-Kronos BIT (the “BIT”) contains an open offer to arbitrate by Kronos, which 

Claimant has accepted in its Request.  The jurisdictional requirements of the BIT are all 18

satisfied here, because (i) Claimant is a qualifying investor; (ii) it had a qualifying 

investment; and (iii) the treaty was in force at the time the expropriation occurred [A.]. 

There are also no public policy reasons to for this Tribunal to deny jurisdiction [B.]. 

  

A. The jurisdictional requirements of the BIT are satisfied. 

13. This Tribunal has and should exercise jurisdiction over the claims presented by Claimant 

as it has subject matter jurisdiction [1.], temporal jurisdiction [2.] and Claimant is a 

qualifying investor under Article 1(4) of the BIT [3.]. 

1. The Tribunal has subject matter jurisdiction. 

14. The Tribunal has subject matter jurisdiction (ratione materiae) as the concession rights 

for the exclusive exploitation of lindoro obtained by Claimant in the Concession 

Agreement executed on 1 June 2000 (the “Concession Agreement”) constitute a “covered 

investment” under Article 1(f)(i)-(ii) of the BIT.  That provision states that an 19

“investment” includes “an interest arising from…a contract involving…a concession, 

or…where remuneration depends substantially on the production, revenues or profits of 

an enterprise.”  The Concession Agreement is expressly labeled as a “Concession 20

 Record  ¶ 70.18

 Id ¶ 1070. 19

 Id. 20
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Agreement”  and gave Claimant the right to conduct a mining enterprise whose returns 21

depended on production and other market factors, including in particular the substantial 

transfers of capital and know-how made by Claimant.  These concession rights and the 

related activities are plainly an “investment” under Article I of the BIT.  Indeed, Claimant 

does not understand Respondent to contend otherwise.  

2. The Tribunal has temporal jurisdiction.  

15. The Tribunal has temporal jurisdiction (ratione temporis) over the claims as the BIT 

entered into force in 1995,  nearly twenty years before the claims arose.  Furthermore, 22

Claimant  complied with the six-month waiting period under Article 11(3) of the BIT.  23

Specifically, Claimant notified Respondent’s Ministry for Foreign Affairs of the dispute 

and its intention to pursue legal remedies under the BIT if an agreement was not reached 

through negotiations on April 27, 2017, and filed its Request before the SCC seven 

months later, in November 2007. Again, Respondent does not dispute this conclusion in 

its filings  

16. The sole issue in dispute with respect to jurisdiction, then, is whether Claimant qualifies 

as an “investor” under Article 1(4) of the BIT.  As established below, Claimant plainly 

does.  

3. The Tribunal should find that Claimant is a qualifying investor under 

Article 1(4) of the BIT.  

17. The plain terms of Article 1(4) of the BIT dictate that Claimant is a qualifying investor 

[a.].  Should the Tribunal find that Article 1(4) is not clear and determinative, the 

Tribunal still maintains ratione personae jurisdiction under the control test [b.]. Claimant 

 Id ¶ 1280. 21

 Record ¶ 870. 22

 Id ¶ 1240. 23
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also maintains both a genuine connection and real and continuous links to and remains a 

bona fide enterprise of the state of Ticadia [c.]. Even if the Tribunal were to entertain the 

idea of a requirement of continuous nationality, Claimant satisfies this requirement as 

well [d.] 

a. The plain terms of Article 1(4) of the BIT dictate that Claimant is a 

qualifying investor. 

18. Article 1(4) of the BIT establishes that an “investor” is a “person or an enterprise of a 

Contracting Party, that…has made an investment in the other Contracting Party’s 

territory.”  Here, Claimant is a company incorporated under the laws of Ticadia, as is its 24

majority shareholder.  Claimant made an investment in Respondent’s territory, as already 

established above.  Accordingly, under the plain terms of Article 1(4) of the BIT, 

Claimant is a qualifying investor.    

19. Under Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), to which 

both Kronos and Ticadia are parties,  the BIT is to be interpreted according to the plain 25

meaning of its terms, in their context and in light of the object and purpose of the treaty – 

which, here, is the protection of foreign investments.    The determinative words in 26

Article 1(4) are “enterprise of a Contracting Party.”  27

20. The ordinary meaning of “enterprise” of a country is a company incorporated under the 

law of that country, such as Claimant here.  That is also the rule under international law, 28

which makes “reference to the State of incorporation” in determining corporate 

nationality.   29

 Record ¶ 1095. 24

 Id ¶ 875. 25

 Vienna Convention on the Law of Treaties, Section III, Article 31(1). pp. 340. 26

 See Barcelona Traction Ltd ¶ 70; Astorga, pp. 436. 27

 Muchlinksi at pp. 1. 28

 Tokios Tekeles ¶ 63. Hulley Enterprises v. Russian Federation ¶ 22. 29
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21. In investment treaty practice, the place of incorporation test – otherwise known as the 

literal test – has been “confirmed by a long practice and by numerous international 

instruments,”  including the pure language and tribunal interpretations of the ICSID 30

Convention,  the 2012 U.S. Model BIT, and the Energy Charter Treaty (the “ECT”) 31

among other sources.  For example, the 2012 U.S. Model BIT defines “enterprise” as 32

being an actor “constituted or organised under the law of a Party.”   Likewise, the ECT 33

defines a corporate “investor” as any “company or other organisation organised in 

accordance with the law applicable in that Contracting Party.”  The key requirement in 34

both of these treaties, expressed in language nearly identical to the BIT at issue, is that an 

enterprise be incorporated under the law of a Contracting Party.  Therefore, the only 

reasonable interpretation of the “ordinary meaning” of Article 1(4) of the BIT is that the 

Contracting States expected an evaluating tribunal to apply the place of incorporation 

test.   

22. Moreover, numerous tribunals, both institutional  and ad hoc,  have consistently 35 36

rejected attempts by state respondents to impose additional tests for corporate nationality 

in the absence of a clear instruction in the text of the relevant treaty to do so. To resolve 

the ratione personae question in this case, the Tribunal should, therefore, look first and 

only to the clear and determinative words of Article 1(4) of the BIT itself.    

 Barcelona Traction Ltd ¶ 70. 30

 ICSID Convention, Chapter II, Article 25(2)(a). 31

 In its definition section, the U.S. Model BIT defines an ““enterprise of a Party” as an “enterprise constituted or 32

organized under the law of a Party, and a branch located in the territory of a Party and carrying out business 
activities there.” pp. 2. 

 U.S. Model BIT at pp. 2. 33

 Energy Charter Treaty, Art. 1(b)(7), pp. 20. 34

 See e.g. ADC; Tokios Tokeles; Rompetrol. 35

 See e.g. Saluka. 36
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23. Applying the place of incorporation standard here is straightforward.  As noted above, 

Claimant has been incorporated under the laws of Ticadia since 1993  and has never 37

been incorporated anywhere else.  Indeed, and while not relevant under this standard, 

Claimant also maintains registered offices in Ticadia and complies with its tax obligations 

there.  Accordingly, Claimant is an “enterprise” of Ticadia under Article 1(4) of the BIT.   38

24. In accordance with Article 31 of VCLT, the “ordinary meaning” of the language of the 

BIT is definitive as to which parties are covered investors unless it is ambiguous. Here, 

there is no such ambiguity. However much Respondent may desire, the Tribunal must 

interpret the BIT by the words that were written, not by the words that could have been.  39

Subjective intent can never override the clear and express words of treaty language, 

except perhaps when there has been egregious corporate abuse of rights.   As will be 40

further elaborated below, such circumstances do not exist here. 

b. Should the Tribunal find that Article 1(4) is not clear and 

determinative, the Tribunal still maintains ratione personae 

jurisdiction under the control test. 

25. Ignoring this clear application of the BIT’s language, Respondent submits that Claimant 

shed its Ticadian nationality by delegating “effective control” of the corporation to a 

group of Kronian minority shareholders holding a 35% equity stake and a Board of 

Directors led by a majority of Kronian nationals, and by transferring its operations to 

Kronos since 2010.   These objections are irrelevant as a matter of law [i.] and incorrect 41

in their application of the facts of the case [ii.]. 

i. Respondent’s assertions are irrelevant as a matter of law. 

 Id ¶ 895. 37

 Id ¶ 1520. 38

Hulley Enterprises Ltd. ¶ 455. 39

 Rompetrol ¶ 93. 40

 Id ¶ 345. 41
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26. Respondent’s position – that “control” of a corporation is determinative under Article 

1(4) of the BIT  – is wrong as a matter of law. In the first place, Respondent’s suggested 42

interpretation finds no support whatsoever in the language of the BIT.  Article 1(4) of the 

BIT makes no reference to “control,” nor does anything else in the BIT suggest that this 

criterion is even relevant to the jurisdictional analysis. 

27. In addition, a consistent body of arbitral case law contradicts Respondent’s position here.  

In Tokios Tokelés, the tribunal refused to deny jurisdiction over a dispute involving a 

Lithuanian company suing Ukraine under the Lithuania-Ukraine BIT even though 

Ukrainian nationals were the majority shareholders of such company. It was enough for 

the tribunal that the enterprise was founded six years before the filing and that the 

language of the BIT instructed ratione personae to be evaluated under the literal test.  43

Furthermore, the language used in that BIT is nearly identical to the one before this case: 

“investors” in the Lithuania-Ukraine BIT are “entities” established in the territory of 

either Contracting State and in conformity with the laws and regulations of that state.  44

Subsequent cases have also followed this reasoning. In Hulley Enterprises, for example, 

the tribunal again limited its criteria of analysis according to the express language of the 

Energy Charter Treaty, stating that its jurisdictional clause did not instruct any 

consideration of shareholding, management, or other business activities.   45

1. As in Tokios and Hulley, the language of the BIT in this case is definitive in its explicit 

instruction to conduct the ratione personae analysis according to the literal test. This 

reality makes Respondent’s arguments with regard to the issue of control irrelevant for the 

purposes of this case.  

ii. Respondent’s assertions are also wrong on the facts. 

 Id ¶ 350. 42

 Tokios Tokelès ¶ 53. 43

Lithuania-Ukraine BIT, Article 1(2).  44

 Hulley Enterprises ¶ 411. 45
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29. Furthermore, Respondent assertion that “control” has been delegated to Kronian nationals 

is wrong on the facts.  Control over an enterprise is determined by looking at who has the 

legal ability to control the corporation – i.e., the majority shareholder or shareholders.   46

The majority shareholder of an enterprise effectively controls that corporation since it can 

replace the Board and remove management if it dislikes the strategic choices the 

company leadership has made.  

30. As with most companies, the majority shareholders here have this power over Claimant. 

The makeup of Claimant’s Board is “decided by way of voting in a general meeting of all 

the shareholders of the company” and “in such meetings, the voting right held by each 

shareholder is proportion to the shares held by them.”  It is likewise undisputed that 65% 47

of Claimant’s shares are held by non-Kronian nationals. Accordingly, even if “control” 

were relevant to the jurisdictional analysis, which it is not, control of Claimant is firmly 

in the hands of foreign shareholders.    

c. Claimant also maintains both a genuine connection and real and 

continuous links to and re-mains a bona fide enterprise of the 

state of Ticadia. 

31. A handful of respondents, as in the ADC and Saluka cases, have contended that tribunals 

apply the “genuine connection” and “real and continuous links” test to determine 

corporate nationality even in the absence of explicit BIT instruction.  These attempts 48

have been resoundingly squashed by both evaluating tribunals, which followed the Tokios 

Tokelès majority position of deferring to the parties’ “explicit choice” to apply the literal 

test in the BIT.   49

32. The fact that these assertions by respondents have not been accepted by tribunals 

notwithstanding, this case does not contain any of the sort of corporate jury-rigging seen 

 OECD Benchmark Definition of Foreign Investment at pp. 27. 46

 Record at ¶ 1520. 47

 ADC v. Hungary ¶ 337; Saluka ¶ 239. 48

 Tokios Tokelés ¶ 82. 49
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in ADC or Sakula. Claimant is not a sham entity established purely to gain protection 

under the BIT; it has since its genesis in 1993 been incorporated, without any subsidiaries 

or holding companies, under the laws of the state of Ticadia.  In addition, Claimant 50

holds regular meetings of its Board of Directors in Ticadia,  complies with its tax 51

obligations there, maintains a controlling shareholder of Ticadian nationality,  and, most 52

importantly, has never attempted to re-incorporate in any other jurisdiction.  Therefore, 53

it certainly maintains both a “genuine connection” and “real and continuous links” to the 

state of Ticadia.  

d. Even if the Tribunal were to entertain the idea of a requirement of 

continuous nationality, Claimant satisfies this requirements as 

well. 

33. Supported by the strict position taken vis a vis this question by the International Law 

Commission in its 2006 Draft Articles on Diplomatic Protection,  at least one tribunal 54

has determined that a corporate claimant suing a respondent host-state must maintain 

continuous nationality from the filing of the claim through the date of the tribunal’s 

award.  Even in the case of BIT silence on the question, arbitrators in the Loewen case 55

held that the requirement of continuous nationality is a vested principle of customary 

international law that can only be waived expressly by parties via treaty language.   56

 Record at ¶ 895. 50

 Id ¶ 935. 51

 Id ¶ 895. 52

 Id ¶ 1520. 53

 Loewen ¶ 229. 54

 International Law Commission, 2006 Draft Articles on Diplomatic Protection, Chapter III, Art. 10. 55

 Loewen ¶ 229. 56
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34. However, there is widespread disagreement on this issue.  Most tribunals have not 57

followed the activist approach of reading such external criteria into international 

investment agreements or BITs on this question and the Loewen case jurisprudence on 

this issue has been criticized as “not well founded on international law.”  The majority 58

approach of tribunals is that adopted under the ICSID Convention, which only requires 

that a claimant must have the relevant nationality on the day the BIT enters into force and 

on the day of filing of the request for arbitration.  Furthermore, even the tribunal in 59

Loewen acknowledged that “the spontaneous disappearance of a vested cause of action 

must be the rarest of incidents.”   60

35. The fact that the Loewen approach represents an anomaly in international practice 

notwithstanding, the cause of action before the Tribunal today importantly involves 

nothing of the sort of formal corporate reconstitution that the claimant in Loewen 

undertook. The claimant in Loewen all but dissolved its original Canadian form and 

reconstituted itself in the United States, transferring all its assets and legal obligations to 

the new corporation in this different jurisdiction. 

36. Here, Claimant has made no such attempts to change its state of incorporation and there 

is no question that it retains in form as well as in substance its status as a Ticadian 

enterprise. Removing its cause of action would not only be spontaneous but manifestly 

unjust.  

37. In summary, it is clear that no external criteria besides the literal test should be applied 

since the “ordinary meaning” of Article 1(4) is clear and determinative in its instruction. 

Regardless, even if the tribunal takes a hard look at ratione personae, applying either the 

Control Rule or “Genuine Connection” test, it still maintains unequivocal authority to 

hear Claimant’s claims. 

 Acconci at pp. 3. 57

 Id at pp. 7. 58

 ICSID Convention, Chapter II, Article 25(2)(b). 59

Loewen ¶ 232. 60
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B. THERE ARE NO PUBLIC POLICY REASONS TO DENY JURISDICTION  

38. The facts provide no evidence of abuse of right by Claimant [1.]. There is also no denial 

of benefits provision included in the BIT, indicating the consent of the Contracting States 

to define covered “investors” simply as written [2.]. 

1. The facts provides no evidence of abuse of right by Claimant.  

39. There is no evidence to suggest that Claimant engaged in forum shopping or any other 

actions of bad faith that would constitute an abuse of right. Although admittedly 

“unsettled” law, the only cases in which arbitrators have gone beyond the language of the 

BIT to read in external criteria for corporate nationality have involved egregious 

corporate malfeasance,  which does not exist here.  61

40. Unlike in Phoenix Action or Loewen, Claimant never attempted to re-incorporate or 

purchase additional businesses to gain protections under a BIT in anticipation of a dispute 

or after the filing of an arbitration.  Since its formation in 1993, the signing of the 62

Concession Agreement with Respondent, and thereafter, it has always been an enterprise 

of Ticadian nationality. If any attempted manipulation of the BIT is to be found in this 

case, responsibility for such action rests with Respondent, which is now trying to 

retroactively compel this Tribunal to apply requirements to the determination of ratione 

personae that are absent in the BIT language. 

4. There is no denial of benefits provision included in the BIT, indicating 

the consent of the Contracting States to define covered “investors” 

simply as written.  

41. Claimant is not free riding on the BIT and Respondent fully knew Claimant was 

protected under its provisions, as indicated by the Concession Agreement’s explicit 

reference to “international laws and instruments that bind the Republic of Kronos.”  Had 63

 Feldman.  61

 Loewen ¶ 220. Phoenix Action ¶ 13.  62

 Record at ¶ 1330. 63
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Respondent been concerned about Claimant’s manipulation of its corporate identity in 

order to maintain protection under the BIT, it could have easily included a denial of 

benefit clause in the Concession Agreement or more explicitly lay out a multi-factor test 

in Article 1(4) of the BIT.  

42. Indeed, denial of benefit clauses have been in existence in IIAs since the mid-1940s,  as 64

noted by Yas Benifatemi, and are present in NAFTA, the 2012 U.S. Model BIT, the 2009 

India-Colombia BIT, the 2009 ASEAN Comprehensive Investment Agreement, the 

Energy Charter Treaty and many other multilateral and bilateral investment agreements. 

But the Contracting Parties here chose not to include such language in the BIT. In the 

absence of such text, under Tokios Tekelés, it is not within the authority of an arbitral 

tribunal to put “limits on the scope of BITs not found in the text” or “nowhere evident 

from the negotiating history of the BIT.”   65

43. The Tribunal should respect the “explicit choice”  of the Contracting States to deem an 66

“investor” under the BIT any “person or... enterprise of a Contracting Party” that has 

made a covered investment into the territory of another Contracting Party.  As has been 67

reiterated above, the language of Article 1(4) of the BIT is clear and determinative in its 

instruction to apply the place of incorporation test and the Tribunal need look no further. 

Ratione personae is established and the jurisdictional threshold has therefore been met.  

44. In conclusion, this Tribunal has and should exercise jurisdiction over Claimant’s claims.  

 Benifatemi, Taking Into Account Control in Denial of Benefits Clauses, at pp. 1. The author explains that the first 64

Denial of Benefits clause was written into the U.S. Treaty of Friendship, Commerce and Navigation between China 
and the United States in 1946. Similar language was included five years later in a treaty between the United States 
and Ethiopia. 

 Tokios Tokelès, ¶ 36. 65

 Id ¶ 82. 66

 Record ¶ 1095. 67
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PART TWO: ADMISSIBILITY  

II. THE TRIBUNAL SHOULD FIND THAT CLAIMANT’S CLAIMS ARE 

ADMISSIBLE. 

45. Article 11(2) of the BIT gives investors the choice to submit an investment dispute for 

resolution, among other options, to (i) national courts or, as in this case, (ii) international 

arbitral tribunals.  This kind of provision is commonly referred to as a “fork-in-the-road” 

clause, pursuant to which an investor must make a forum choice in pursuing resolution of 

a claim, and once that choice is made, it is presumed to be final, save some exceptions.  

Given the language used in “fork-in-the-road” provisions and the need to ensure access to 

justice, investment tribunals have set a high threshold for a “fork-in-the-road” clause to 

apply.  68

46. Here, Respondent’s asserts that Claimant’s original choice to challenge the Decree before 

Respondent’s Court deprives it now from seeking relief in this arbitration.   This 69

assertion is meritless on two grounds: first, the claim submitted to Respondent’s Court 

and the claim submitted to this Tribunal are not the same [A.]; second, in any event, the 

claim submitted to Respondent’s Court has been withdrawn before judgement was 

entered, keeping Claimant’s option open to now file it again before this Tribunal [B.].  

A. The claim submitted to Respondent’s Court and the claim submitted to this 

Tribunal are not the same. 

 Pan American Energy LLC v. Argentine Republic, ICSID Case No. ARB/04/8, Decision on Preliminary 68

Objections ⁋ 55 (July 27, 2006), https://www.italaw.com/documents/PanAmericanBPJurisdiction-eng.pdf 
(“[T]ribunals do not assume lightly that choices of forum have been made by Claimant parties in favour of the host 
State’s judicial system. They are undoubtedly right. If the contrary were true, there would be little use in setting up 
international arbitral procedures for investment disputes.”); see also Lee A. Steven, Two Roads – Two Tribunals: 
Recent “Fork-in-the-Road” Interpretations, KLUWER ARBITRATION BLOG (Dec. 16, 2009), http://
arbitrationblog.kluwerarbitration.com/2009/12/16/two-roads-two-tribunals-recent-fork-in-the-road-interpretations/?
print=pdf.

 Record at ⁋ 360.69
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47. Respondent’s asserts that the grounds on which Claimant filed its lawsuit are essentially 

the same submitted in this arbitration.   To investigate whether claims are the same, most 70

tribunals  apply the “triple identity” test, while a few others have used the “fundamental 71

basis” test.  Claimant encourages this Tribunal to apply the “triple identity” test, as it 

provides clear guidelines and promotes the purpose of the BIT (“an agreement for the 

promotion and reciprocal protection of investment”)  by encouraging predictability and 72

ensuring legal access for meritorious claims.  That said, Claimant prevails under both the 

“triple identity” test [1.] and the “fundamental basis” test [2.], as the lawsuit and this 

arbitration pursue different objects and causes of action and co-exist autonomously. 

1.  The Dispute is Admissible Under the “Triple Identity” Test. 

48. The triple identity test requires that for two claims to be “the same,” there must be an 

identity of: (1) the parties, (2) the objects, and (3) the causes of action.   Here, while the 73

parties to this proceeding and the domestic proceeding are the same, the present claim has 

a different object and involves a different cause of action. Specifically, the claims were 

founded upon different sources of law—one constitutional and one treaty-based—with 

different aims—one seeking to suspend a law and one seeking damages. 

49. Tribunals applying this test have upheld the admissibility of treaty claims where contract 

or similar claims had been pursued before national fora. In Occidental v. Ecuador,  the 74

tribunal applied the “triple identity” test and found that Claimant’s treaty claim was not 

barred despite Claimant challenging the offending legislation before local courts. The 

tribunal explained that “the investment treaty claim was founded upon the question of 

[Claimant’s] rights under the BIT; and the local action was founded upon the question of 

 Id at ⁋ 365.70

 See, e.g., Occidental Petroleum Corp., UNCITRAL Case No. UN3467, Final Award ⁋⁋ 51–52 (July 1, 2004), 71

https://www.italaw.com/sites/default/files/case-documents/ita0571.pdf (collecting cases).

 Preamble to the BIT at ⁋⁋ 1053-1054.72

 See, e.g., Occidental Petroleum Corp., UNCITRAL Case No. UN3467 ⁋⁋ 51–52 (collecting cases).73

 Occidental Petroleum Corp., UNCITRAL Case No. UN3467 ⁋ 52.74
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the legality of the legislation under local law.”  Although the object of the actions was 75

similar, the causes of actions underlying the claims were distinct. 

50. Similarly, the tribunal in Toto v. Lebanon  rejected Respondent’s argument that the claim 76

was barred by a “fork-in-the-road” clause finding that claims are only precluded where 

they have “the same object, parties, and causes of actions” as those already brought 

before local courts.  The tribunal allowed the treaty claims to proceed, finding that the 77

fact that Claimant had submitted contractual claims to local courts did not restrict its right 

to submit treaty claims to the tribunal.  78

51. In this case, Respondent has failed to show, and cannot show that the claim before this 

Tribunal and the one presented to Respondent’s Court have (i) the same objects and (ii) 

the same causes of action. Indeed, Respondent gives only cursory treatment to the issue, 

broadly alleging that “the grounds” for the two claims are “essentially the same.”  79

52. First, the claim submitted to Respondent’s Court has a much different object than the 

dispute submitted before this Tribunal. Before Respondent’s Court, Claimant sought a 

temporary injunction of the Decree as well as a declaration that the Decree was 

unconstitutional on grounds of violation of due process.  In contrast, Claimant filed the 80

current dispute before this Tribunal seeking: (1) a declaration that Respondent is liable 

for violation of the BIT, and (2) various damages arising from this treaty violation.  The 81

 Deborah Ruff & Trevor Tan, Norton Rose Fulbright, Fork-in-the-Road Clauses: Divergent Paths in Recent 75

Decisions, 5 INTERNATIONAL ARBITRATION REPORT 12 (Oct. 2015), http://www.nortonrosefulbright.com/
files/20151001-international-arbitration-report-issue-5-october-2015-132523.pdf#page=14.

 Toto Costuzioni Generali S.P.A. v. Republic of Lebanon, ICSID Case No. ARB/07/12, Decision on Jurisdiction 76

(Sept. 11, 2009), https://www.italaw.com/sites/default/files/case-documents/ita0869.pdf.

 Toto Costuzioni Generali S.P.A., ICSID Case No. ARB/07/12 at 60; see also Genin v. Republic of Estonia, ICSID 77

Case No. ARB/99/2, Award at 79 (June 25, 2001), https://www.italaw.com/sites/default/files/case-documents/
ita0359.pdf (in analyzing whether “fork-in-the-road” clause precluded claim before tribunal, considering whether 
claims had (1) identical parties, (2) same cause of action).

 Toto, ICSID Case No. ARB/07/12 ⁋ 212.78

 Answer at ⁋ 1530 (emphasis added).79

 Procedural Order No. 2 at ⁋ 1530.80

 Claimant’s Request for Arbitration at ⁋ 225.81
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claims thus “cannot have the same judicial effect,”  and, therefore, the “fork-in-the-82

road” clause does not preclude the instant dispute.  

53. Second, the claim submitted to Respondent’s Court has a different cause of action than 

the one submitted to this Tribunal. In the motion filed in Respondent’s court, Claimant 

“did not request Respondent’s courts to rule on the breach [of the BIT],”  but rather 83

sought a declaration that the Decree was unconstitutional on grounds of legislative due 

process.  This claim has a different factual basis than the instant dispute, and, further, 84

would have been outside the scope of this Tribunal’s jurisdiction, just as the claim of 

treaty violations submitted here would not have been within the scope of the domestic 

court’s jurisdiction. 

54. Thus, Respondent failed to show that the claim submitted to Respondent’s Court and the 

claim submitted to this Tribunal are the same under the “triple identity” test. Therefore, 

this Tribunal should find that the “fork-in-the-road” clause does not apply and the instant 

claim is admissible. 

5. Alternatively, the Dispute is Admissible Under the “Fundamental 

Basis” Test. 

55. Alternatively, analysis under the related “fundamental basis” test, adopted by a minority 

of tribunals, also shows that the dispute is admissible, because the instant claim has an 

“autonomous existence” from the claim submitted to Respondent’s Court. 

56. In Pantechniki S.A. Contractors & Engineers v. Republic of Albania,  the tribunal 85

explained the “fundamental basis” approach—taken from the 1903 Woodruff Case  and 86

 See, e.g., Olguin v. Paraguay, ICSID Case No. ARB/98/5, Decision on Jurisdiction ⁋ 30 (Aug. 8, 2000), https://82

www.italaw.com/sites/default/files/case-documents/ita0585.pdf (declaratory judgement of bankruptcy and 
liquidation “cannot have the same judicial effect” as claim against state to collect payment in fulfillment of latter’s 
obligations).

 Claimant’s Request for Arbitration at ⁋ 195; see also Statement of Uncontested Facts at ⁋ 1020.83

 Procedural Order No. 2 at ⁋ 1530.84

 Pantechniki S.A. Contractors & Engineers v. Republic of Albania, ICSID Case No. ARB/07/21, Award (July 30, 85

2009), https://www.italaw.com/documents/PantechnikiAward.pdf.

 American-Venezuelan Commission, Woodruff Case (1903), http://legal.un.org/riaa/cases/vol_IX/213-223.pdf.86
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revived by the Vivendi Decision on Annulment —stating that the relevant analysis was 87

“whether or not ‘the fundamental basis of a claim’ sought to be brought before the 

international forum is autonomous of claims to be heard elsewhere.”   88

57. Under this approach, “[t]he same facts can give rise to different legal claims,”  and 89

tribunals must look at both the legal character and the subject-matter of claims.  90

Respondent’s burden remains heavy even under this alternative test, and commentators 

have reported no appreciable difference in result where tribunals have applied this test 

instead.  91

58. Respondent has failed to meet its burden of showing that the instant claim has the same 

“fundamental basis” as the claim submitted to Respondent’s Court, merely arguing that 

both involve the Decree and that “the grounds” in the lawsuit are “essentially the 

same.”  However, the claims in fact have (1) different legal characters, as well as (2) 92

different subject matters, and thus the claim submitted to this Tribunal is autonomous 

from the one submitted to Respondent’s Court. 

59. First, as to the legal characterization, the claim submitted to Respondent’s Court arose 

under Respondent’s Constitution and laws, as Claimant challenged the Decree as 

unconstitutional on grounds of violation of legislative due process,  and Respondent’s 93

laws provide that “a presidential decree may be set aside…if the process of the decree’s 

adoption violated statutorily or constitutionally mandated procedures.”  94

 Vivendi v. Argentine Republic, ICSID Case No. ARB/97/3, Decision on Annulment (July 3, 2002), https://87

www.italaw.com/sites/default/files/case-documents/ita0210.pdf.

 Pantechniki, ICSID Case No. ARB/07/21 ⁋ 61; see also Ruff & Tan, supra note 75, at 13; Stevens, supra note 68.88

 Pantechniki, ICSID Case No. ARB/07/21 ⁋ 62.89

 Steven, supra note 68.90

 Ruff & Tan, supra note 75, at 14.91

 Answer at  ⁋ 360.92

 Procedural Order No. 2 at ⁋ 1530.93

 Procedural Order No. 3 at ⁋ 1630.94
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60. At the time Claimant submitted the first claim to Respondent’s Court, Claimant was 

hopeful that an amicable solution regarding the exploitation of lindoro could be found,  95

and the claim submitted to Respondent’s Court rested separately on the ground that 

RESPONDENT failed to hold a public hearing as required under Article 59 of 

Respondent’s Constitution.  Thus, whether or not the BIT was in effect, the claim before 96

Respondent’s Court would have an autonomous existence under Respondent’s 

Constitution and applicable laws.  

61. However, after failed negotiations and subsequent media reports,  Claimant concluded 97

that pursuit of the constitutional claim was futile. At that point, Claimant turned its focus 

solely to mitigation and on Respondent’s legal obligations under the BIT. 

62. Second, the claims before this Tribunal and the withdrawn claim in Respondent’s Court 

have different subject matters. The claim submitted to Respondent’s Court had the aim of 

re-instating Claimant’s ability to exploit lindoro, while the claim submitted to this 

Tribunal has the aim of recovering damages for Respondent’s breach of the BIT. 

63. Finally and not surprisingly, the claims also involve different facts. The claim submitted 

to Respondent’s Court, had it been pursued, would have turned on facts relating to the 

applicable constitutional process in promulgating the Decree and whether it had been 

properly followed. By contrast, the claim submitted to this Tribunal asks whether 

Respondent violated the BIT by, inter alia, instituting the Decree. The claims also 

involve different entitlements with different normative sources,  as the claim before 98

Respondent’s Court sought an injunction and declaration arising from Respondent’s 

Constitution and laws, while the instant claim seeks monetary damages arising from a 

treaty breach. 

 Claimant’s Request for Arbitration at ⁋ 190.95

 See Statement of Uncontested Facts at ⁋ 970.96

 Ex. 7, Global Mining Publication – Lindoro to be Back in the Markets by Early 2019 at ⁋ 1260.97

 Pantechniki, ICSID Case No. ARB/07/21 ⁋ 62.98
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64. In sum, the claim submitted to Respondent’s Court and the claim submitted to this 

Tribunal are “autonomous,” for each exist wholly outside of the other, with separate 

subject matters and legal characters.  

65. Thus, analysis under either the “triple identity” or “fundamental basis” test shows that the 

claims are different, and that Claimant has not taken a “fork in the road.” Therefore, 

Claimant’s claim is admissible before this Tribunal. 

C. In any event, the Claim Submitted to Respondent’s Court was Withdrawn 

Without Judgement and Thus Should Not Constitute Taking a “Fork-in-the-

Road.” 

66. Even if the claim submitted to this Tribunal was the same as the claim submitted to 

Respondent’s Court—which it is not—the instant claim would still not be precluded 

under Article 11 of the BIT, because the domestic claim was withdrawn before any 

judgment was entered.  

67. Notably, “fork-in-the-road” clauses have different degrees of strictness as to the “point of 

no return.” For example, Article 8(2) of a treaty executed among China, Belgium, and 

Luxembourg  contains explicit language that “[o]nce an investor submits disputes to a 99

competent court in the country of a relevant signatory or the ICSID, the choice of either 

of the above options shall be final.”   100

68. On the other end of the spectrum, Article 10(2) of a China-Netherlands BIT  provides 101

that “[i]n case a legal dispute concerning an investment in the territory of the People’s 

Republic of China has been submitted to a competent domestic court, this dispute may be 

 Agreement Between the Belgium-Luxembourg Economic Union and the Government of the People’s Republic of 99

China on The Reciprocal Promotion and Protection of Investments, art. 8(2), Jan. 12, 2009, http://
investmentpolicyhub.unctad.org/Download/TreatyFile/338 (emphasis added).

 Lee Tsai & Partners, Think Twice Before Seeking Remedies: The “Fork In The Road” Clause of International 100

Investment Arbitration Under BITs/MITs with China (Taiwan), LEXOLOGY.COM (Oct. 31, 2014), 
https://www.lexology.com/library/detail.aspx?g=56ea1098-a937-4edb-9c0f-640a09baee3d (emphasis added).

 Agreement on Encouragement and Reciprocal Protection of Investments Between the Government of the 101

People’s Republic of China and the Government of the Kingdom of the Netherlands, art. 8(2),  
Jan. 8, 2004, http://investmentpolicyhub.unctad.org/Download/TreatyFile/763 (emphasis added).

                                                                 

�32



submitted to international dispute settlement, on the condition that the investor concerned 

has withdrawn its case from the domestic court.”  102

69. Here, Article 11(2)(3) of the BIT provide that a party “may choose to submit” the dispute 

among various forums, and that “[p]rovided” the party has not “submitted the dispute for 

resolution” to the courts, it may choose to submit the dispute for arbitration. The 

“ordinary meaning” and “context”  of this text more closely tracks with those treaties 103

that allow arbitration of claims that have been submitted to a court, provided that they 

have been withdrawn before judgement has been entered.  

70. First, the Article contains mostly permissive language such as “should” or “may,” which 

reads as providing a Claimant with various avenues for legal remedies, while still 

ensuring that a Claimant does not pursue a wasteful multiplicity of proceedings involving 

the same dispute. 

71. Second, the Article focuses on “resolution,” and a claim has not been “submitted…for 

resolution” where it has been withdrawn before any judgement has been entered. Indeed, 

withdrawing a claim before any judgement can be entered solves any issue of waste or 

multiplicity, which the Article is aimed at preventing. 

72. Third, to the extent that this Tribunal finds Article 11 of the BIT ambiguous, it should 

resolve the ambiguity in favor of a reading that upholds the object and purpose of the 

BIT, and should therefore conclude that the present claim is admissible. As Article 31 of 

the VCLT provides, “[a] treaty shall be interpreted . . . in the light of its object and 

purpose,”  and resolving any ambiguity here in favor of Claimant promotes the BIT’s 104

goals by ensuring that investors have access to legal remedies for meritorious claims.  105

 Tsai, supra note 100 (emphasis added).102

 See Vienna Convention on the Law of Treaties, art. 31(1), May 23, 1969, https://treaties.un.org/doc/publication/103

unts/volume%201155/volume-1155-i-18232-english.pdf.

 Vienna Convention on the Law of Treaties, art. 31(1), May 23, 1969, https://treaties.un.org/doc/publication/unts/104

volume%201155/volume-1155-i-18232-english.pdf.

 Agreement Between the Republic of Ticadia and the Republic of Kronos for the Promotion and Reciprocal 105

Protection of Investments, preamble, June 30, 1995 (explaining that the object and purpose of the Ticadia-Kronos 
BIT is to promote “greater economic cooperation,” “the protection of investments,” and “the development of 
economic cooperation”).
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73. In conclusion, the claim submitted to Respondent’s Court is not the same as the claim 

submitted to this Tribunal, but—regardless—its withdrawal before judgement could be 

entered should be sufficient to forego preclusion under the “fork 
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PART THREE: MERITS 

III. CLAIMANT HAS BEEN SUBJECTED TO A DIRECT, OR ALTERNATIVELY 

INDIRECT, EXPROPRIATION AND THE DECREE IS NOT A BONA FIDE 

REGULATORY MEASURE. 

74. Assuming that this Tribunal finds that it has jurisdiction over the present dispute, the 

evidence shows that Claimant has been subjected to a direct, or alternatively indirect,  

expropriation of its investments due to Respondent’s Presidential Decree No. 2424 

(“Decree”) and other related acts (A.), and that such expropriation was unlawful (B.). 

Moreover, the Decree is patently not a bona fide regulatory measure (C.). 

A. Claimant suffered direct and indirect expropriation of its investments due to 

Respondent’s Decree and other related acts 

1. Claimant had rights capable of being expropriated 

75. Article 7(1) of the BIT prohibits both direct and indirect expropriations of property rights, 

except in accordance with the rules that it establishes. That Article provides: “Neither 

Contracting Party shall nationalize or expropriate a covered investment either directly or 

indirectly through measures having an effect equivalent to nationalization or 

expropriation.” 

76. The BIT also broadly defines the kinds of property rights that are protected.  Article 1(1) 

defines “investment” to include, among others, “an enterprise…; an interest arising from 

the commitment of capital or other resources to economic activity in the territory of a 

Contracting Party, such as under: (i) a contract involving the presence of an investor’s 

property in the territory of the Contracting Party, including a turnkey or construction 

contract, or a concession, or (ii) a contract where remuneration depends substantially on 

the production, revenues or profits of an enterprise; or any other tangible or intangible, 

movable or immovable, property and related property rights acquired in the expectation 

of or used for the purpose of economic benefit or other business purpose.” This definition 
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plainly encompasses contractual rights of the type at issue here, i.e. a long-term 

concession contract. 

77. In November 1998, Respondent solicited foreign companies to participate in public 

auction for the concession of the rights to extract lindoro from the Site. Claimant 

participated and won the bidding. Accordingly, it entered into the Agreement with 

Respondent and obtained the necessary license. The Agreement provided that Claimant 

owned property in Respondent’s territory and granted Claimant a concession for the 

exclusive rights to exploit the Site for eighty years, and the license secured the necessary 

authorization for the exploitation of lindoro .  106

78. It is well established that contractual rights are capable of expropriation.  Thus, in  

Crystallex International Corp v. Bolivarian Republic of Venezuela, the tribunal held that a 

mining concession contract constituted property and an investment covered by the BIT 

that applied there.  The tribunal went on to hold – in circumstances similar to those here – 

that Venezuela’s rescission of a mine operation contract amounted to expropriation of the 

claimant’s contractual rights.  107

79. On these grounds, Claimant’s contractual and associated rights are property capable of 

expropriation, and constitute a protected investment under the BIT.  As shown below, 

Respondent expropriated those rights without even the pretense of complying with the 

BIT’s requirements.     

2. Respondent directly expropriated Claimant’s investment through the 

termination of the Agreement and revocation of the license, and 

through the outright seizure of lindoro.  

2. Direct expropriation, also referred to as a “direct taking” or a “direct deprivation” of an 

investor’s property,  involves a taking by the government of tangible or intangible 108

Record at ¶ 1325. 106

 Crystallex International Corp.  107

 Marvin Roy ¶ 100. 108
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property owned by private individuals by means of administrative, legislative or 

executive action to that effect.    109

3. Here, on 7 September 2016 and pursuant to the issuance of the Decree, Respondent 

terminated the Agreement and revoked Claimant’s license.  The license formed the 110

basis for all of Claimant’s activities in Kronos, and due to the revocation Claimant’s 

investment was rendered worthless.  Simply put, by revoking the license, the government 

deprived Claimant of any ability to continue mining lindoro – i.e., its entire business 

activity in Kronos.  This amounted to a direct taking of Claimant’s contractual and 

associated rights. 

4. Outright seizures are also a form of direct expropriation.  On 14 September 2017, 111

Respondent’s officials confiscated tons of lindoro stored in Claimant’s facilities, 

including those that were already prepared for export.  This is an easily recognizable 112

direct taking of physical property owned by a private party by a state.   

5. Respondent may contend that it was entitled to seize those tons of lindoro pursuant to 

Article 3 and 4 of the Decree, which stipulate that “[c]ompanies exploiting lindoro in 

Kronian territory shall fully compensate all proven environmental damages caused by the 

exploitation of lindoro,” and “[b]y way of security for such compensation, all extracted 

lindoro owned by such companies shall be seized.”  However, Respondent never 

“proved” that the exploitation of lindoro caused environmental damage; and therefore, 

Claimant owes no compensation to Respondent.  

3. In the alternative, Respondent indirectly expropriated Claimant’s 

investment through measures having an effect equivalent to 

expropriation.  

 Técnicas Medioambientales Tecmed, S.A. ¶ 103109

 Record at ¶ 1005110

 El Paso Energy International Company ¶ 265111

 Record at ¶ 17. 112

                                                                 

�37



6. It is a well-accepted principle of international law that an expropriation may occur 

indirectly. In line with that principle, Article 7(1) of the BIT stipulates, in broad terms, 

that neither party shall expropriate a covered investment “indirectly through measures 

having an effect equivalent to nationalization or expropriation.”  Indirect expropriation 113

occurs when the State deprives the investor of the enjoyment or benefit of its investment, 

although the legal title to the property or the rights remains with the original owner.   114

7. When assessing whether an indirect expropriation has taken place, arbitral tribunals 

undertake a case-by-case, fact-based inquiry. Various formulations of the test for indirect 

expropriation have been advanced in the caselaw,  but fundamentally, tribunals have 115

focused the inquiry on two criteria:  whether the state actions substantially deprived the 

investor of the economic use and enjoyment of its investment [a.], and the state action 

interfered with distinct, legitimate investment-backed expectations [b.].   116

a. Respondent’s actions substantially deprived Claimant of the 

economic use and enjoyment of its investment. 

86. Arbitral tribunals generally consider whether the state actions in question substantially 

deprived the investor of the economic value, use, or enjoyment of its investment.   117

87. In Metalclad v Mexico, for example, the tribunal held that the actions by the government 

amounted to indirect expropriation, because it found that there was covert or incidental 

interference with the use of property which had the effect of depriving the owner, in 

 Record ¶ 1160113

 S.D. Myers, Inc. ¶ 285. 114

 Enkev Beheer BV ¶ 344. (“[T]he accumulated mass of international legal materials, comprising both arbitral 115

decisions and doctrinal writings, describe for indirect expropriation, taking or deprivation, consistently albeit in 
different terms, the requirement under international law for the investor to establish the substantial, radical, severe, 
devastating or fundamental deprivation of its rights or their virtual annihilation and effective neutralization.”); Pope 
& Talbot ¶ 102 (“The test is whether that interference is sufficiently restrictive to support the conclusion that the 
property has been “taken” from the owner.”)

 Metalclad Corporation. 116

 Telenor ¶ 65.117
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whole or in significant part, of the use or reasonably-to-be-expected economic benefit of 

property.   118

88. In Quiborax SA v Bolivia, the tribunal ruled that the respondent state’s revocation of the 

claimant’s concessions substantially deprived the claimant of the value of its investment 

in Bolivia, because in absence of the concessions, which were the raison d’etre of the 

company, the claimant’s investment was rendered “virtually worthless.” The company 

had no other business than to exploit the concessions. Thus, the tribunal found there was 

indirect expropriation.   119

89. Similarly, in this case, the concession for the right to exploit lindoro in the Site is the 

raison d’être of Claimant’s investment in Respondent’s territory, and all of Claimant’s 

activities were strictly connected to the exploitation of lindoro.  In absence of the 120

Agreement and the license, Claimant’s investment was rendered “virtually worthless.”  

90. Moreover, it is not necessary to show a single act or group of acts committed at one 

instance. There may be “creeping” and gradual expropriation involving a series of acts 

over a period of time, none of which is itself sufficient to constitute expropriation but all 

of which combined achieve the same effect of expropriation.  Additionally, in deciding 121

whether a substantial deprivation has occurred for purposes of an indirect takings 

analysis, tribunals have focused in particular on (i) the economic impact of the measure 

on the investment, and (ii) the duration of the measure.  In this case, both criteria point 

strongly to the conclusion that a “substantial deprivation” has occurred.  

91. As to the first factor, the arbitral tribunal in Telenor v. Hungary stated that “[i]n 

considering whether measures taken by [a] government constitute expropriation, the 

 Metalclad Corporation. 118

 Quiborax SA and Non Metallic Minerals SA. 119

Record at ¶ 7.120

 Telenor.  121
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determinative factors are the intensity and duration of the economic deprivation suffered 

by the investor as a result of them.”     122

92. Here, the economic impact of the governmental measures was severe. The Decree had the 

immediate effect of prohibiting the exploitation of lindoro in all Respondent’s territory, 

revoking Claimant’s license, and terminating the Agreement. Thus, it immediately 

rendered Claimant’s property in Respondent’s territory, notably its facilities for the 

exploitation of lindoro, effectively useless.  Claimant had no choice but to dismiss 140 123

employees within a week of the issuance of the Decree. It became unable to honor 

contractual obligations with purchasers and suppliers, accumulating unbearable losses 

and placing the company at risk of bankruptcy. Within eight months, the cessation of 

revenues suffered by Claimant led it to completely shut down its facilities in 

Respondent’s territory.  All remaining 60 employees were then dismissed. The impact 124

was thus not merely a decrease in value of the investment; it substantially deprived 

Claimant of the value, rendering the investment worthless or nearly so.  125

93. With respect to the second factor, duration, tribunals have approached this on a case-by-

case basis rather than fixing any particular time-frame over which the deprivation must 

exist.  The cases do, however, provide guidance as to the range – a temporary closure of 

the border was not considered an expropriation of the claimant’s business, , while a 126

seizure of a hotel for a year was ruled to be a form of expropriation.   127

94. Here, the duration of the Decree is indefinite. Issued on 7 September 2016, it stipulates 

that “[e]xploitation of lindoro in Kronian territory is hereby prohibited” (Article 1) and 

“[a]ll government contracts, licenses, and concessions for the exploitation of lindoro in 

 Id ¶ 70122

Record at ¶ 1000. 123

 Id ¶ 200. 124

 Total S.A. ¶ 195125

 S.D. Myers  ¶ 284; Tza Yap Shum  ¶ 163. 126

 Wena Hotels ¶ 99. 127
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Kronian territory are immediately and irrevocably terminated with no compensation 

owed by the Kronian Government” (Article 2). There is no expiration date, limitation on 

the period of effect, or any indication whatsoever that qualifies it to be a temporary 

measure.   

95. As of the present, the Decree is still in effect. There have been rumors, however, that the 

government of Kronos is willing to revoke the Decree should the negotiations between a 

Kronian state-owned company and an enterprise from the Republic of Ibi to establish a 

joint venture succeed. Nevertheless, even if the Decree were to be revoked in the near 

future, it has already “immediately and irrevocably terminated” the concession and 

license of Claimant and rendered Claimant’s investment permanently worthless.  Thus, 

the only relevance of any future revocation would be to confirm the discriminatory nature 

of the government’s measures – a topic addressed in more detail below.   

b. Respondent breached the legitimate expectations of Claimant 

96. International tribunals hearing investment disputes have long given weight to the 

investor’s legitimate expectations in deciding whether an indirect taking has occurred.  

For example,  in Metalclad Corp. v. United Mexican States, the tribunal focused on 

Metalclad’s reasonable reliance on the assurances of the Mexican federal government and 

found that Mexico indirectly expropriated Metalclad’s investment.     128

97. In considering the legitimate expectations of investors, tribunals focus on the legal 

situation in the host country, reconciling the view that states have the right to set their 

own rules and “the notion that expectations deserve more protection as they are 

increasingly backed by an investment.”  The tribunal in International Thunderbird 129

Gaming Corp v. Mexico explained that the concept of legitimate expectations relates to a 

situation where a state’s conduct creates reasonable and justifiable expectations on the 

 Metalclad Corp. 128

 Dolzer at pp. 78-9. 129
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part of an investor to act in reliance on said conduct, such that a failure by the state to 

honor those expectations could cause the investor to suffer damages.      130

98. Here, Claimant had legitimate expectation that Respondent would fully and openly 

support its investment activities. Most notably, the Agreement secured the concession 

rights of Claimant for a specified period of eighty years.  Moreover, the investment 131

would not have taken place at all if not for Respondent’s support – indeed, it was 

Respondent that invited Claimant, along with other foreign companies, to participate ina  

public auction for the concession of rights to extract lindoro from the Site, and induced 

Claimant to enter the concession agreement to extract lindoro. The Agreement granted 

Claimant a the right to exploit lindoro for eighty years, i.e. a guarantee of continual and 

steady support for the defined time period. Thus, Claimant reasonably and justifiably 

relied on Respondent’s invitation, inducement and contractual promises to begin its 

investment activities. 

99. As with other sophisticated players in business and investment, Claimant took care to 

assess risks and potential issues prior to making the decision to invest in the exploitation 

of lindoro in the Republic of Kronos. Thus, Claimant was prepared to bear the normal 

risks associated with conducting a business in a foreign country. One of the risks that 

concerned Claimant was the lack of a regulatory framework for mining activities in 

Respondent’s territory. However, Respondent led Claimant to believe that this would not 

be a risk factor by repeatedly giving assurance through Presidential statements published 

on Respondent’s official website as well as Presidential speeches.  These 132

representations formed a material part of the basis upon which Claimant relied, in good 

faith and to its detriment, to continue with its investment activities. 

100.Thus, Claimant relied on Respondent’s promise in the Agreement and had legitimate 

expectations to enjoy the right to exploit lindoro for eighty years. However, Respondent 

 International Thunderbird Gaming Corporation. 130

 Record at ¶ 1325. 131

 Id ¶ 1350. 132
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breached this expectation by terminating the Agreement after merely sixteen years since 

its establishment.  On all of these grounds, an expropriation occurred.     

D. Respondent’s expropriation of Claimant’s investment was unlawful.  

101.Under the terms of Article 7 of the BIT, an expropriation can only occur for “a public 

purpose, in accordance with due process of law, in a non-discriminatory manner and on 

payment of due compensation .…The compensation...must be equivalent to the fair 

market value of the expropriated investment immediately before the expropriation took 

place. Valuation criteria shall include going concern value, asset value including declared 

tax value of tangible property, and other criteria, as appropriate, to determine fair market 

value.”  Violating any of these requirements renders the expropriation unlawful. 133

Respondent’s expropriation of Claimant’s investment was unlawful because it was done 

without due process of law, in a discriminatory manner, and without compensation to 

Claimant. 

1. Respondent’s enactment of the Decree was not accompanied by due 

process of law. 

102.The BIT in this case contains express rules on the level of due process that the State of 

Kronos was required to provide.  Article 8(1) and (2) of the BIT provide: 

(1) Each Contracting Party shall ensure that its laws, regulations, procedures, and 

administration rulings of general application respecting a matter covered by this 

Agreement, are promptly published or otherwise made available in such a manner as 

to enable interested persons to become acquainted with them.  

(2) To the extent possible, each Contracting Party shall (a) publish in advance any 

measure that it proposed to adopt, and (b) provide interested persons and enterprises 

and the other Contracting Party a reasonable opportunity to comment on that 

proposed measure, with due regard to the domestic laws of the concerned Contracting 

Party. Should such measure impact a covered investment, the concerned Contracting 

 Id ¶ 1165. 133
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Party shall endeavor its best efforts to provide interested persons a fair opportunity to 

discuss the proposed measure prior to its entry into force.  

103.Respondent violated these obligations when issuing the Decree. Firstly, the KEA, the bill 

on which the Decree relied for authority, was passed with abnormal speed. In March 

2015, Respondent’s Government sent to the Kronian House of Representatives (“The 

House”) a draft bill for regulating environmentally-sensitive activities in Respondent’s 

territory. Even though the opposition party heavily criticized this draft bill for being 

overly restrictive and negatively impacting the national economy, The House passed the 

KEA, a verbatim enactment of the draft bill, in just three months. This was an 

extraordinary speed, considering that the historical average period for consideration of 

draft bills in The House is 15 months. Significantly, the Speaker of the House, a 

congresswoman of the Nationalist Party, waived the public hearing, which is required by 

Article 59 of the Kronian Constitution whenever a draft bill “may directly affect the 

national industry of Kronos, as defined by the Speaker of the Kronian House of 

Representatives.” Thus, there were no basic legal mechanisms available and accessible to 

Claimant to meaningfully comment on measures which significantly impacted its 

investment.  

104.Secondly, the speed at which the Decree was issued after the publishing of the study by 

Kronian Federal University (“The University”) left no reasonable and fair opportunity for 

Claimant to address the claims of the study and discuss the proposed measure. It was in 

May 2016 that the University published a study (“The Study”) indicating that the 

exploitation of lindoro may be a trigger to coronary heart disease – only four months 

later, in September 2016, Respondent issued the Decree. 

105.Claimant was the only one with rights to exploit lindoro in Respondent’s territory and, 

thus, the only interested person impacted by the measure. The four months between 

publication of the Study and the Decree is a time period insufficient for Respondent to 

properly analyze the Study’s  unproven conclusions, consider evidence contradicting the 

Study before the issuance of the Decree, or reach an informed decision regarding whether 

to continue with the exploitation of lindoro.  
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106.Additionally, this lack of due process is highlighted by the fact that the Study was 

entirely funded by Respondent’s Government. The source of funding introduces a risk of 

the Study being conducted in a biased manner and jeopardizes the integrity of the Study.   

107.Moreover, the Study failed to confirm a causal link between exploitation of lindoro and 

the increase of coronary heart diseases, as explained below in ¶108. 

6. Respondent’s expropriation was carried out in a discriminatory 

manner. 

108.The Decree did not on its face single out Claimant with respect to the application of its 

measures. It stipulates generally, that “[e]xploitation of lindoro in Kronian territory is 

hereby prohibited. All government contracts, licenses, and concessions for the 

exploitation of lindoro in Kronian territory are immediately and irrevocably terminated .

…” However, two circumstantial facts, taken together, compel the conclusion that the 

Decree was discriminatory. Firstly, the Site was the only portion of Respondent’s territory 

where lindoro could be extracted, and Claimant was effectively the only company with 

rights to exploit lindoro in Respondent’s territory ever since its discovery; thus, it was 

clear to Respondent at the time of issuance of the Decree that Claimant was the only 

company targeted by the measure.  

109.Secondly, only eleven months after Respondent issued the Decree, there were rumors in 

a credible mining sector magazine that the revocation of the Decree was in contemplation 

on condition that the negotiations between a Kronian state-owned company and an 

enterprise form the Republic of Ibi to establish a joint venture to extract lindoro in the 

Site succeed. Respondent did not deny that these rumors were true, neither did it in any 

way explain or justify its sudden change in policies. For example, there was no new study 

claiming that the exploitation of lindoro was no longer a health risk to the population. 

The real motive behind Respondent’s actions seem to be purely political – the Republic 

of Ibi is an adjoining country to Respondent and its current government is sympathetic to 

the Kronian Nationalist Party’s ideology.   134

 Id ¶ 1035. 134
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110.In light of these circumstances political motives and prejudice have instigated the 

discriminatory measure on Claimant.  

7. Respondent expropriated Claimant’s investment without 

compensation. 

111.Respondent did not in any manner provide, or attempt to provide, compensation for its 

expropriation.  

E. The Decree cannot be justified on the basis of being a bona fide regulatory 

measure 

112.Respondent maintains that it acted within its police and regulatory powers when it issued 

the Decree and subsequently revoked Claimant’s operating licenses and unilaterally 

terminated the Agreement. It argues that Claimant did not fulfill environment-related 

obligations and thus it could no longer tolerate or support Claimant’s investment 

activities. 

113.However, the suggestion that Claimant’s activities were a potential cause for 

environmental damages rests on the Study, which does not establish a causal link between 

the exploitation of lindoro and the rising incidence of specific diseases in the population 

of the surrounding areas. Rather, there is only an acknowledgement of the presence of 

graspel, a toxic component released during the exploitation of lindoro, in the Rhea River 

waters. Though there have been studies by other researchers that suggest a connection 

between water contamination by graspel and an increase in cardiovascular disease in the 

population of the surrounding areas, the connection is not widely accepted. Thus, the 

Decree, though purporting to be a health and safety measure, cannot be a properly 

exercised regulatory power because it relies on assumptions that were not scientifically 

proven.   

114.Article 10(2) of the BIT stipulates: “However, the measures undertaken pursuant to the 

preceding paragraph must not be: (a) applied in a manner that constitutes arbitrary or 

unjustifiable discrimination between investments or between investors; or (b) a disguised 

restriction on international trade or investment.”  
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115.The fact that the Decree relied on unproven assumptions and was hastily issued, along 

with the fact that it was discriminatory in nature (as argued above), point to the 

conclusion that the Decree is a restriction on international investment disguised as a 

regulatory measure.   

116.Alternatively, even if the government’s measures could be considered  a bona fide 

regulation, Claimant submits that the Decree amounts to expropriation in any event.  

117.Tribunals have recognized that, in addition to a legitimate aim in the public interest, an 

adverse regulatory measure must also have “a reasonable relationship of proportionality 

between the means employed and the aim sought to be realized.: This proportionality 

would be lacking if the person concerned “bears an individual and excessive burden.”     135

118.The tribunal in Link Trading stated that regulatory measures “become expropriatory 

when they are found to be an abusive taking. Abuse rises where it is demonstrated that 

the state has acted unfairly or inequitably toward the investment, where it has adopted 

measures that are arbitrary or discriminatory in character or in their manner of 

implementation, or where the measures taken violate an obligation undertaken by the 

state in regard to the investment.”  136

119.As demonstrated above, this proportionality between the means employed and the aim 

sought to be realized is plainly lacking here, because Claimant bears an individual and 

excessive burden.  

120.Accordingly, having regard to the substantive provisions of the BIT as the primary 

source of law applicable to the parties, and  by way of supplement to customary 

international law, the tribunal should find that Respondent’s actions amount to unlawful 

expropriation, and do not constitute a  bona fide regulatory measure.  

 Azurix Corp. 135

 Link Trading. 136
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PART FOUR: COUNTERCLAIMS 

IV. RESPONDENT’S COUNTERCLAIMS ARE INADMISSIBLE 

120. The Tribunal should find Respondent’s counterclaims to be inadmissible. 

Respondent seeks to recover no less than $150 million from Claimant for purported 

environmental and health costs incurred by contamination of the Rhea River in Kronos, 

which Respondent alleges were caused by Claimant’s operations.  Respondent asserts 137

that the alleged contamination is a breach of Article 9(2) of the BIT and that its 

counterclaim is admissible under Article 9(1)(iii) of the SCC Rules and Article 11 of the 

BIT. These counterclaims are, however, inadmissible under the terms of the BIT and the 

Concession Agreement [A.]; and, in any event, are insufficiently connected to the primary 

claims to be heard here [B.].  

A. Respondent’s counterclaims are inadmissible under the terms of the BIT and 

Concession Agreement 

121. Respondent’s counterclaims are inadmissible because Article 9(2) of the BIT does 

not impose any obligations on Claimant that are subject to arbitration under the terms of 

the BIT. Furthermore, the mandatory dispute resolution clause included in the Concession 

Agreement must be respected and cannot be undermined by Respondent attempt to bring 

counterclaims under the BIT [1.].  Contrary to Respondent’s submission, this fatal flaw is 

not cured by Article 9(1)(iii) SCC Rules, which merely contain the procedural rules 

applicable to this matter and do not require claims to be heard where they are otherwise 

inadmissible [2.].  

  1. The BIT imposes no obligations on Claimant.  

122. Respondent’s counterclaims are inadmissible because they do not relate to a breach 

of any obligation of Claimant’s arising under the BIT. Article 11(1) of the BIT provides 

for the arbitration of an “investment dispute” resulting from an alleged “breach of any 

right conferred or created by this Agreement” (emphasis added) with respect to that 

 Record at ¶ 460.137
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investment.  Respondent alleges that Article 9(2) of the BIT places affirmative 138

environmental protection obligations on investors, like Claimant, and a breach of which 

permit Respondent to bring counterclaims directly against the investor under Article X of 

the BIT. Specifically, Respondent asserts that Claimant violated its obligation to “strive to 

minimize…harmful environmental impacts occurring within its territory [and]…[i]n its 

policies and actions…shall strive to take precautionary measures to prevent or minimize 

environmental degradation” from occurring.   Article 9(2) does not, however, impose 139

any such obligations on Claimant.  Rather, the provisions there, to the extent they impose 

any obligations at all, impose them on the Contracting States, and not on private 

parties.  The closest the terms of Article 9 come to even addressing private parties is in 140

subsection 2, which states that the “Contracting Parties agree that the polluter should, in 

principle, bear the cost of pollution.” Naturally, to the extent the Contracting Parties 

might seek to implement such principle, this could and would only be done in national 

legislation or concession agreements.  The BIT itself does not impose – and indeed is 

incapable of imposing – obligations on private parties. 

123. The Claimant’s obligations are instead contained in the Concession Agreement, 

executed with Respondent in 2000.  This includes a commitment by Claimant “to 141

comply with good practices for the sustainable exploitation of lindoro, including the 

disposal of any waste resulting from the activities directly or indirectly related to the 

exploitation of lindoro.” Critically, the Concession Agreement contains a mandatory 

dispute resolution clause calling for “[a]ny dispute arising directly out of this Agreement 

… [to] be submitted to the courts of the Republic of Kronos, which holds exclusive 

 Record ¶ 1230 (emphasis added).138

 Id ¶ 1200.139

  Id ¶ 1200.140

 Id ¶ 1280.141
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jurisdiction”.   That dispute resolution clause must be given effect, such that even if 142

jurisdiction existed here over the counterclaims, they must be rejected as inadmissible. 

124. In Vivendi v Argentina, the ad hoc annulment committee made clear that treaty 

claims and contract claims are legally and analytically distinct.   An act that constitutes 143

a violation of a contract can only be litigated in accordance with the contract’s dispute 

resolution clause and not before a tribunal constituted under international law to hear 

treaty claims.   144

125. Applying this principle, the tribunal in Saluka held that the contractual agreement 

cannot be assimilated to the Treaty as there must be a “symmetry between the category of 

the primary claim and the counterclaim, which must be grounded in the same legal 

instrument.”  The Tribunal in Saluka refused to entertain counterclaims based on the 145

alleged breach of a contractual agreement that also contained a mandatory arbitration 

provision, finding it outside the scope of arbitrable claims.  The Saluka tribunal 146

explained that the parties mutual consent to arbitration was limited to claims based on the 

BIT which Respondent had offered and Claimant had accepted, and not a different legal 

instrument.  The Tribunal should not override what sophisticated parties have agreed to.  147

126. Similarly, here, Respondent’s counterclaims are based on a different instrument – the 

Concession Agreement – and not the BIT that is the basis for the Parties’ consent to 

arbitrate. Respondent’s counterclaims therefore fall outside of the scope of arbitrable 

claims and re inadmissible in this proceeding.   

 Id at  ¶ 1305142

 Compania de Aguas del Aconquija S.A. and Vivendi Universal S.A. ¶ 98. 143

 Agreement between the Government of the French Republic and the Government of the Argentine Republic on 144

the Encouragement and Reciprocal Protection of Investments (adopted 3 July 1991, entered into force 3 March 
1993), Article 8(4).  

 Saluka ¶ 26.145

 Id ¶  57. 146

 Id ¶ 26.147
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 2. The SCC Arbitration Rules do not cure the admissibility defect 

127. Respondent asserts in essence that SCC Rules provides a basis to admit the 

counterclaims admissible,  but fails to show how and why this provision should have 148

such far-reaching effect.  149

128. Article 9(1)(iii) of the SCC Rules states that the answer to a request for arbitration 

may include “a preliminary statement of any counterclaims or set-offs.”  This provision 150

is purely procedural in nature. It defines the manner in which counterclaims may be 

asserted but cannot render otherwise inadmissible claims admissible in a proceeding. 

129. In AMTO,  for example, the SCC tribunal highlighted the importance of the treaty 151

as the primary instrument for deciding whether counterclaims are admissible, stating 

“[t]he jurisdiction of an Arbitral Tribunal over a State party counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provisions of the 

treaty, the nature of the counterclaim, and the relationship of the counterclaims with the 

claims in the arbitration.”   In other words, the institutional rules governing an 152

arbitration cannot render a counterclaim admissible where the treaty has not done so. 

130. Here, as already established above, the BIT imposes no obligations on Claimant, and 

Respondent’s counterclaim is not an admissible claim under the terms of the treaty.  

Rather, any environmental duties residing on Claimant are found in the Concession 

Agreement and are subject to the courts of the Republic of Kronos, not arbitration before 

this Tribunal. Consequently, the SCC Rules can provide no basis to disrupt this agreed 

dispute resolution regime to render Respondent’s counterclaims admissible. 

B. There is an insufficient connection between the primary claims and the 

counterclaims   

 Id at ¶ 460. 148

 Id ¶ 460.149

 SCC Arbitration Rules Art. 9(1)(iii). 150

 Limited Liability Company AMTO ¶ 117.151

 Id  ¶ 118152
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131. If the treaty provided any basis to admit Respondent’s counterclaims, they would 

nonetheless still be inadmissible for an independent reason: they are insufficiently 

connected with the Claimant’s primary claims. For a State’s counterclaim to be 

admissible, it must be closely connected to the investor’s claims.  For instance,  in Oxus 153

v Uzbekistan, the Tribunal admitted the State’s counterclaim where it found “a sufficient 

“close connection” or “nexus” … between Claimant’s claims and Respondent’s counter-

claims to justify the admissibility of Respondent’s counter-claims.”  If the connection is 154

insufficient, the rationale for counterclaims, such as greater judicial economy and 

administration of justice, is rendered nugatory.   155

132. This principle was also applied by the tribunal in Saluka.  While the tribunal 

considered that jurisdiction existed over the State’s counterclaims, it held them 

inadmissible for the additional reason that the requirement of a close connection was not 

fulfilled. The counterclaims related to alleged breaches of a separate contract (a share 

purchase agreement) and not to the BIT.   The tribunal concluded that policy 156

considerations for economy and efficiency were insufficient “to override the principle that 

the scope of the Tribunal’s jurisdiction is determined by the scope of the parties 

consent.”   157

133. In this case, the primary claims relate to the deprivation of Claimant’s investment by 

Respondent by expropriatory measures adopted by Respondent.  The facts relevant to 

those claims primarily relate to Respondent’s actions in revoking Claimant’s license and 

seizing its physical assets.  There is simply no connection – or at least no sufficient 

connection – between those facts and claims, and the baseless assertions of river pollution 

on which the purported counterclaims rest. In fact, as explained above, Respondent’s 

 UNCITRAL Arbitration Rules 2010, Art. 21(3); ICSID Convention, Art. 46; Rules of the International Court of 153

Justice, Art. 80. 

 Oxus ¶ 940.154

 Saluka ¶ 27.155

 Id ¶ 79.156

 Id ¶  27. 157
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counterclaims arise, if anywhere, out of the Concession Agreement – a separate contract – 

and not from the BIT. Consequently, as in Saluka, no sufficient close connection between 

Claimant’s claims and Respondent’s counterclaims exists. 

134. For this reason as well, this Tribunal should declare the counterclaims inadmissible.  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PRAYER FOR RELIEF 

For the aforementioned reasons, Claimant respectfully requests the Tribunal to: 

1. Find that it has jurisdiction over the dispute;  

2. Declare that Claimant’s claims are admissible notwithstanding the lawsuit filed before the 

domestic courts of Respondent; 

3. Declare that the enactment of Presidential Decree No. 2424 its implementation and other 

related acts of Respondent amount to expropriation of Claimant’s investment in violation 

of the BIT;  

4. Declare that Respondent’s counterclaims are inadmissible. 

5. Find that Claimant is entitled to all costs associated with these proceedings, including all 

legal and other professional fees and disbursements; 

6. Order payment of pre-award interest and post-award interest at a rate to be fixed by the 

Tribunal; and 

7. Grant such further relief as counsel may advise and that the Tribunal deems appropriate. 

RESPECTFULLY SUBMITTED ON SEPTEMBER 17, 2018 

by 

__________/s/_________ 

HACKWORTH 

On behalf of Claimant, 

FENOSCADIA LIMITED
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