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STATEMENT OF FACTS 
 

1. The present dispute arises under the “Agreement between the Republic of Ticadia and 

the Republic of Kronos for the promotion and reciprocal protection of investments” (the “BIT”), 

which entered into force between the Republic of Ticadia (“Ticadia”) and the Republic of 

Kronos (“Respondent”, collectively the “Parties”) on 10 August 1996.1  Fenoscadia Limited 

(“Claimant”)—a world-leader in the rare earth metals industry—is a limited liability company 

incorporated under the laws of Ticadia since 1993.2 Respondent—dependent on the rare earth 

metals industry—is a State that has been ruled by the fiercely protectionist Nationalist Party 

since 2015. 3  Claimant initiated this arbitration on 10 November 2017 in response to 

Respondent’s violation of the BIT.4 

2. In 1998, Respondent identified the sole deposit of lindoro within its territory (the 

“Site”). 5  Lacking domestic capabilities to exploit this resource, Respondent invited foreign 

companies to bid for the exclusive right to mine lindoro at the Site.6 In April of 2000, Claimant 

won that auction, demonstrating high technical expertise and the best financial return for 

Respondent. 7  Respondent granted Claimant a mining concession, ownership of property in 

Kronos, as well as all required mining licenses.8 In return, Claimant agreed to pay Respondent 22 

percent of its monthly lindoro revenue and to allow Respondent to conduct regular inspections.9 

Respondent’s President called these payments “of great importance to [Respondent’s] 

development.”10 This investment relationship was memorialized in the Concession Agreement 

(the “Agreement”), which was “valid and enforceable for eighty (80) years,”11 and with which 

Claimant has consistently complied. In August 2008, Claimant’s mines commenced operations.12   

																																																								
1 R-32 (presuming entry into force upon ratification, as the BIT doesn’t expressly give conditions for entry into 
force).  
2 R-3, 32.  
3 R-14, 32, 34. 
4 R-2, 8, 36. 
5 R-32–33. 
6 Id. 
7 Id. 
8 Id. 
9 R-5, 33. 
10 R-49. 
11 R-47–48. 
12 R-33, 49. 
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3. Both sides flourished. Respondent reaped the benefits of hosting one of the only known 

sources of this revolutionary new mineral—government revenues soared and local communities 

“experienced transformations changing the quality of life for everyone….”13 Claimant hired 

Respondent’s citizens, exclusively, to fill 200 new jobs, 40 of which were dedicated to waste 

management and environmental protection.14 Claimant’s operations were so successful that, after 

two years, it redoubled its commitment to Kronian lindoro. Claimant’s Chief Executive Officer 

(“CEO”), a Ticadian resident, and controlling shareholder, a Ticadian private equity fund owning 

65 percent of Claimant’s shares, transferred Claimant’s operational activities to Kronos.15 Given 

this increased Kronian presence, Claimant’s Ticadian controlling shareholder appointed a 

number of mining experts to its board, the majority of them Kronian.16 Throughout, Claimant has 

conducted its business management activities in, been incorporated and headquartered in, and 

compliant with its tax obligations in, Ticadia.17 

4. After entering into the Agreement, Respondent repeatedly expressed its unwavering 

support of Claimant’s work in Kronos. Respondent announced its “full support” of Claimant’s 

activities, stressed the “great importance” of its partnership with Claimant, 18  and called 

Claimant’s investment “the most significant vehicle for fostering Respondent’s economic 

development.”19 This success was not just economic. Respondent’s Ministries responsible for 

inspecting Claimant’s operations have continuously found Claimant in full compliance with its 

environmental obligations.20  

5. Respondent repeatedly assured Claimant that the paucity of Kronian mining regulations 

did not constitute a risk to Claimant’s mining activities.21 These guarantees began to unravel in 

October 2014 upon the Nationalist Party’s election. 22 Having come to power on a platform 

opposing foreign investment, 23  Respondent “put in place a coordinated scheme to replace 

																																																								
13 R-49. 
14 R-33.  
15 R-34. 
16 R-56. 
17 R-34, 47, 56. 
18 R-49. 
19 R-15. 
20 R-25. 
21 R-34. 
22 Id. 
23 R-6. 
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Claimant for a domestic enterprise.”24 Respondent enacted the “2015 Kronian Environmental 

Act” (the “KEA”) five times faster than the average Kronian law. 25 Even though the 

Government’s opposition criticized the KEA for being “overly restrictive, unduly affecting 

mining…, and negatively impacting the national economy,”26 Respondent went so far as to deny 

the public its constitutionally guaranteed right of a hearing on the proposed bill.27  

6. Using the authority granted by the KEA, on 7 September 2016 Respondent’s President 

promulgated “Presidential Decree No. 2424” (the “Decree”) to send a “message” to foreign 

companies. 28  The Decree immediately prohibited all lindoro exploitation—unilaterally and 

“irrevocably terminat[ing]” Claimant’s licenses and the Agreement.29 These actions initiated a 

chain of events that would ultimately lead to the absolute devaluation of Claimant’s 

investment.30 

7. The Decree was nominally informed by an environmental study conducted by 

Respondent’s Federal University (the “Study”).31 That Study, published just four months before 

Respondent promulgated the Decree,32 was fully funded by Respondent and inconclusive at 

best.33 Claimant and other third parties had no opportunity to review, comment on, or verify the 

Study’s research or findings.34 It claimed to find a connection between lindoro mining, the 

pollution of the Rhea River (the “River”)—which is entirely enclosed within the borders of 

Kronos35—and incidents of cardiovascular disease (“CVD”) and microcephaly in Kronos.36 

These allegations were based on the presence of a heavy metal, graspel, found in the River. But 

the Study failed to establish a causal link between Claimant’s activities and any of the 

aforementioned concerns. 

																																																								
24 R-35. 
25 Id. 
26 R-34. 
27 R-35. 
28 R-53. 
29 R-36, 52. 
30 R-36.  
31 R-53. 
32 R-35–36. 
33 R-50. 
34 Id. 
35 R-57. 
36 R-35–36. 
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8.  The Study’s research was riddled with holes. Its authors used data dating only to 2011, 

which was not specific to graspel contamination, and water samples that were only collected in 

2015 or 2016.37 They did not investigate other open pit mines or industrial operations even 

though graspel is not exclusive to lindoro mine tailings.38 The scientific community does not 

widely accept the Study’s asserted connection between graspel and CVD.39 Further, the sporadic 

incidences of microcephaly, arising only after 2012,40 can stem from “a variety of genetic and 

environmental factors.”41 Indeed, the Study itself concluded that “a longer sampling window is 

required” to determine whether lindoro mining contributed to any health concerns in Kronos.42 

Further, cessation of mining operations have had no impact on the levels of CVD and 

microcephaly in Kronos.43 

9. Immediately following the issuance of the Decree, Claimant attempted to initiate 

negotiations with Respondent. 44 Respondent immediately rebuked those efforts. 45 

Simultaneously, Claimant applied to the Kronos federal court (the “Court”) seeking emergency 

relief  “to suspend the effects of the Decree on a provisional basis, while negotiations with 

Respondent’s Government were pending.”46 Claimant alternatively asked the Court to declare 

the Decree unconstitutional for violating legislative due process guarantees and to set aside the 

Decree.47 At no point did Claimant request the Court rule on specific breaches performed by 

Respondent, nor on Claimant’s right to monetary damages.48  

10. Claimant’s continued efforts, both in Court and in trying to negotiate with Respondent’s 

Government, fell on deaf ears. By 14 September 2016, Claimant was forced to dismiss 70 

percent of its workforce, including the entirety of its waste management and environmental 

protection staff.49 Unable to exercise its rights to extract lindoro, Claimant began to accumulate 

																																																								
37 R-50. 
38 R-56. 
39 R-36. 
40 R-51. 
41 R-56. 
42 R-51. 
43 R-59. 
44 R-7, 36. 
45 R-7. 
46 Id. 
47 R-56, 59.  
48 R-59. 
49 R-36. 
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significant losses and was forced to renege on its contractual obligations.50 On 22 February 2017 

Respondent proclaimed the absolute irrevocability of the Decree.51 Seeing this, Claimant realized 

the futility of its domestic suit and withdrew its petition.52 By late April 2017, Claimant was 

forced to “completely shut down its facilities,” and dismiss all of its remaining employees.53 At 

that time, Claimant notified Respondent of its intention to pursue legal remedies under the BIT if 

a negotiated solution was not achieved.54  

11. Respondent has refused to communicate since.55 It has continued its all-out attack on 

Claimant’s investment. In September 2017, Respondent confiscated all remaining lindoro in 

Claimant’s facilities.56 Further, Respondent prepared to split Claimant’s investment with new, 

politically-aligned partners.57 Rather than reaffirm the irrevocability of the Decree, Respondent 

is poised to resurrect Kronian lindoro exploitation on its own terms.58  

12. Having made numerous efforts at negotiations over more than 14 months 59 —well 

exceeding the six months required by the BIT60—and having been rebuked every time, Claimant 

filed for arbitration before this Tribunal.61 Claimant thus accepted Respondent’s standing offer to 

arbitrate under BIT Article 11.62 Respondent replied by filing a counterclaim unfounded in the 

BIT and unsupported by the facts of the case.63  

	  

																																																								
50 R-7. 
51 R-36. 
52 Id. 
53 Id. 
54 R-4. 
55 Id. 
56 R-7, 57. 
57 R-54. 
58 R-37.  
59 R-36–37. 
60 R-44. 
61 R-2. 
62 R-44–45. 
63 R-16–17. 
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SUMMARY OF ARGUMENT 
 

13. Claimant is a Ticadian investor under the BIT and therefore this Tribunal has 

jurisdiction over Claimant’s claim. To establish nationality, tribunals can look to an investor’s 

place of incorporation, siège social, or nationality of individuals controlling the company. 

Tribunals primarily apply the first two, and only apply the third in exceptional circumstances. 

Under the most appropriate test—place of incorporation—Claimant is incorporated in Ticadia 

and therefore a Ticadian national. Should the Tribunal apply the siège social test, or even the 

control test, it will reach the same result. Claimant is Ticadian and this Tribunal has jurisdiction. 

14. Claimant’s claim is admissible before this Tribunal. First, the domestic suit does not bar 

admission here. Because that suit and the current claim are differentiable under both the triple 

identity test and the fundamental basis test, the domestic suit did not trigger the BIT’s fork-in-

the-road clause. Further, that clause requires submission of a dispute “for resolution,” and thus 

does not apply to the domestic suit, which was submitted for temporary relief. Second, the 

Agreement’s forum selection clause does not bar admission. This clause only applies to 

contractual disputes. The present dispute arises under the BIT and is thus non-contractual.  

15. Respondent expropriated Claimant’s investment: its enactment and promulgation of the 

Decree, its termination of the Agreement without compensation, and its confiscation of the 

entirety of Claimant’s lindoro reserves constitute both direct and indirect expropriation. 

Respondent failed to provide sufficient evidence to show these measures pursued a public 

purpose. Respondent acted in a discriminatory manner, ignored due process, and failed to pay 

compensation. Respondent’s actions thus violated BIT Article 7, and cannot be justified under 

BIT Article 10. 

16. Finally, Respondent’s counterclaim is inadmissible before this Tribunal because the 

claim and counterclaim lack both a legal and factual nexus. In alleging a counterclaim based on 

BIT Article 9(2), Respondent fails to state a claim for which relief can be granted. Article 9(2) 

does not create binding legal obligations on Claimant, and Respondent’s counterclaim can only 

be brought under the Agreement and before Respondent’s courts. Further, the claim and 

counterclaim address events occurring at different points in time and require proof through 

different types of evidence. Thus, Respondent’s counterclaim is inadmissible before this 

Tribunal. 
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ARGUMENT 
 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE BECAUSE CLAIMANT IS A 
NATIONAL OF TICADIA. 

17. Under the BIT, an arbitral tribunal has jurisdiction over disputes “between a Contracting 

Party and an investor of the other Contracting Party.”64 An “investor of a Contracting Party” can 

include “an enterprise of a Contracting Party that… has made an investment in the other 

Contracting Party's territory.”65  Under this definition, the Tribunal has jurisdiction over this 

dispute if Claimant is a national of Ticadia and has made an investment in Respondent’s 

territory. It is undisputed that Claimant’s lindoro operations constitute an investment in 

Respondent’s territory under the BIT.66  

18. This BIT provides no specific guidance for determining the nationality of an investor.67 

International courts and tribunals have used three tests to determine an investor’s nationality. 

Under the majority test, the company’s place of incorporation is determinative.68 In a closely 

linked test, some tribunals look to a company’s seat (“siège social”).69 Alternatively, in non-

analogous circumstances in which the corporate form has been abused, tribunals have looked to 

the nationality of the individuals controlling the company (“control test”). 70  Claimant is a 

national of Ticadia because [A] it is incorporated in Ticadia and [B] its siège social is in Ticadia. 

[C] While the control test is inapposite, Claimant is controlled by Ticadian shareholders and is 

thus a Ticadian company. 

A. Claimant is a national of Ticadia because it is incorporated in Ticadia. 

19. The majority of tribunals determine a company’s nationality based solely on its place of 

incorporation. 71  Of the three tests, place of incorporation provides the clearest and most 

																																																								
64 R-44. 
65 R-39. 
66 R-33. This Tribunal also has temporal jurisdiction because the Agreement came into effect in 2000, after the entry 
into force of the BIT in 1995. See R-45. Under BIT Art. 1(f)(i), a concession agreement is an investment. See R-39. 
67 See generally R-38– ̵45. 
68 Muchlinski; Barcelona Traction ¶38; see, e.g., Tokios ¶30. 
69 See generally Tokios (finding that place of incorporation and registered location of the company’s headquarters 
determined nationality). 
70 See generally Loewen (finding that Leowen Group was a US company and shared the nationality of its controlling 
shareholders governed even though the company was incorporated and registered in Canada because the company 
was a shell company whose only asset was the claim at dispute). 
71 Muchlinski ¶19; Tekin; Barcelona Traction ¶38; see, e.g., Tokios ¶43. 
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predictable standard. 72  This rule stems from the principle that “the recognition of legal 

personality depends on the will of a state, as expressed in its domestic law; therefore, the legal 

person should be considered a national of the state which allowed its creation.”73 Claimant 

successfully applied for incorporation under Ticadian law in 1993,74 and Ticadia thus recognized 

the company as one of its nationals. 75  The Tribunal should respect Ticadia’s sovereign  

recognition of Claimant under its domestic laws. 

B. Claimant’s siège social is in Ticadia. 

20. Some tribunals also look to a company’s seat, or siège social, to determine nationality.76 

Even if this Tribunal decides to do so, Claimant’s siège social is located in Ticadia, so Claimant 

remains a Ticadian national.  

21. The siège social, as defined by the ICJ in Barcelona Traction,  is the location of the 

company’s registered head office.77 The ICJ specifically distinguished siège social from the 

place of effective management.78 Unlike the place of effective management, consideration of the 

registered head office provides a clear guideline for tribunals to determine nationality. 79 

Additionally, third parties contracting with the company are on notice as to the company’s 

nationality because the address of its registered head office is customarily included in all official 

communications and agreements.80  Consideration of the registered head office also provides 

stability in nationality because companies seldom move their head office from one jurisdiction to 

another.81   

22. To determine the location of a company’s registered head office, a tribunal considers 

numerous factors: “the place where the meetings of the corporate organs are held, where the 

administrative services are provided, where the accounting is held, and to which correspondence 

																																																								
72 Tekin. 
73 Casas, 74; see Barcelona Traction ¶38. 
74 R-32. 
75 See Casas, 74. 
76 Astorga, 429; Barcelona Traction ¶70, 71. 
77 Barcelona Traction ¶70, 71. 
78 Schruer, 522 (stating that the requirement of a seat is a “formal requirement” that does not require “genuine 
economic activity”); Barcelona Traction ¶70, 71; Orascom ¶255 (citing Barcelona Traction); Tokios ¶70. 
79 See HLR Note, 1431. 
80 Id.; see also Tokios ¶43 (holding that sending an Informational Notices of Payment of Foreign Investment to 
respondent that declared their Lithuanian nationality was a factor in determining the company’s siege social was in 
Lithuania and the company had Lithuanian nationality); see, e.g., Ticadian address used in Agreement, per R-47. 
81 HLR Note, 1431. 
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is addressed or from which it is sent….”82 Here, Claimant carried out its board meetings in 

Ticadia.83  Claimant conducted its business management formalities in Ticadia. 84  Claimant’s 

CEO, despite not being a Ticadian citizen,85  continues to reside in Ticadia.86  Claimant has 

always been compliant with its Ticadian tax obligations.87 Claimant used its Ticadian address in 

all of its correspondence, including in its formal communications with Respondent. 88 
Respondent subsequently used said address in its Answer to Request for Arbitration. 89 

Respondent cannot argue that they ever considered Claimant to be a Kronian company. 

Respondent has consistently regarded Claimant as non-Kronian, even publicly labelling 

Claimant a “foreigner” as recently as 22 February 2017,90 seventeen years after the parties first 

entered into the Agreement.91 Because Claimant registered its head office in Ticadia, Claimant is 

a Ticadian national under the siège social test. 

23. Lastly, even if the day-to-day business operations move to a different State, the 

company’s nationality does not change as long as its place of incorporation and siège social do 

not change. In YCO, the CEO and the bulk of the company’s operations moved from Singapore 

to Myanmar.92 However, because the company remained incorporated in Singapore and retained 

its registered head office there, the tribunal held that the company’s nationality was still 

Singaporean.93 Here, even if the mining operations are now in Respondent’s territory, Claimant 

continues to be registered in and conduct business formalities in Ticadia; Claimant remains a 

Ticadian national. 

C. The control test is inapposite, but in any case, establishes Claimant as a Ticadian 
national.  

																																																								
82 Orascom ¶195. 
83 R-34. 
84 Id. 
85 R-56. 
86 R-33. 
87 R-56. 
88 R-2, 9, 11, 24, 27, 28.  
89 R-12. 
90 R-53. 
91 R-48. 
92 YCO ¶52. 
93 Id. (finding the presence of a regional manager remaining in Singapore, an address in Singapore, and annual 
auditing of accounts in Singapore as enough to maintain nationality in Singapore).  
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24. Under the control test, tribunals look to the nationality of individuals in control of the 

company to determine the company’s nationality.94 International courts and tribunals only use 

the control test in two circumstances: when the relevant treaty specifically provides for its use,95 

or when evidence suggests an abuse of the corporate form. 96  [1] As neither of these 

circumstances applies here, the control test is inapposite. Alternatively, [2] if this Tribunal uses 

the control test, it should look to the identity of Claimant’s majority shareholders, which 

establishes Claimant as a Ticadian national.  

1. The control test is inapposite. 
25. The circumstances under which international courts and tribunals use the control test are 

not found here. First, the BIT does not prescribe use of the control test.97 Second, tribunals have 

only employed the control test and lifted the corporate veil in order “to prevent the misuse of the 

privileges of legal personality.…”98  Investors that manipulate the corporate form to treaty shop 

are abusing the “privileges of legal personality.”99 In Loewen Group, for example, the claimant 

was incorporated in Canada as a shell company of an American parent for the sole purpose of 

treaty shopping for that specific dispute.100 Here, by contrast, Claimant has not misused the 

privileges of legal personality. It incorporated in Ticadia in 1993, two years before the BIT was 

signed, and well prior to its commencement of operations in Kronos. 101  Claimant did not 

incorporate in Ticadia to treaty shop. Use of the control test is not warranted.  

2. Should the Tribunal use the control test, Claimant is a Ticadian national by 
virtue of the nationality of its majority shareholders. 

26. In applying the control test, tribunals have defined control in two ways: formal control, 

which looks to the nationality of the majority of shareholders, and effective control, which looks 

to which individuals control the day-to-day operations of the company.102 

																																																								
94 See generally Loewen (holding that nationality of the controlling shareholder should govern because the company 
was a shell created for the sole purpose of bringing the claim). 
95 OECD Investment Definitions, 2; see, e.g., Belgium–Philippines BIT (“Investor shall mean…the 
‘companies’…controlled directly or indirectly by the nationals of one Contracting Party”). 
96 See OECD Investment Definitions. 
97 R-38–45. 
98 Barcelona Traction ¶56. 
99 See Astorga. 
100 Loewen ¶240. 
101 R-32. 
102 See Repousis, 333–36. 
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27. This Tribunal should use the formal control test because those with formal control, i.e., 

majority shareholders, have ultimate decision-making capabilities over the company and can use 

their legal powers to replace those with effective control, if desired.103 In Aguas, for example, the 

tribunal explicitly rejected a test of effective control because parties with formal control have the 

ability to delegate, and revoke, control without harming their legal standing.104 Here, even if 

Claimant’s board of directors is currently comprised mostly of Respondent’s nationals,105 the 

shareholders, a majority of which are Ticadian, can revoke these positions at will. 106 

Additionally, the Aguas tribunal deemed effective control to be too factually specific; it warned 

that allowing cases to be evaluated without a bright-line rule may interfere with judicial 

efficiency and lead to additional arbitration.107 Formal control is therefore a better test than 

effective control. 

28. The tribunal in Vacuum Salt also rejected effective control in favor of formal control.108 

In that case, a minority shareholder gained strong influence over the company due to the 

shareholder’s technical expertise.109 The tribunal did not deem strong influence by itself to be a 

controlling interest.110 Similarly, even if Kronian shareholders or board members exert influence 

due to their “experience and expertise in the mining industry,” 111  such influence does not 

constitute control by Kronian nationals. In applying the control test, the Tribunal should rely on 

formal rather than effective control. The Tribunal here should look first to the seat of control test 

to determine nationality, and even if the corporate veil should be pierced, the Tribunal should 

rely on the formal control test. 

29. Here, formal control lies with Ticadian nationals. 65 percent of the shares are held by a 

private equity fund organized under the laws of Ticadia.112 Applying the incorporation and siège 

social tests outlined above to this fund, it should be considered a national of Ticadia as well. 

Thus, Claimant’s majority shareholder is Ticadian. There is no evidence that any of the 

																																																								
103 See Aguas ¶245. 
104 Id. 
105 R-33. 
106 See R-32. 
107 Aguas ¶246.  
108 Vacuum ¶53. 
109 Id. 
110 Id. at ¶54. 
111 R-33. 
112 R-32. 
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circumstances generally used to justify piercing the corporate veil apply to the private equity 

fund. Even under the control test, Claimant is Ticadian. Under any of the aforementioned tests, 

this Tribunal has jurisdiction over Claimant’s claim.   

II. CLAIMANT’S SUIT IS ADMISSIBLE BEFORE THIS TRIBUNAL. 
30. As an investor protected by the BIT, Claimant has the right to choose the forum in which 

to bring this claim. BIT Article 11(2) “grants investors the option of pursuing a claim against the 

host State before [the host State’s] courts…, other dispute resolution mechanisms previously 

agreed upon,… and before an arbitral tribunal under the auspices of SCC….” 113  Despite 

Respondent’s contentions, [A] Claimant’s prior suit before Respondent’s Court does not deprive 

it of the choice to pursue arbitration. Likewise, [B] the Agreement’s forum selection clause does 

not bar admission here. 

A. Claimant’s lawsuit before Respondent’s Court does not bar admission. 
31. BIT Article 11(3) includes a fork-in-the-road clause (“FITR”).114 Under such a provision, 

an investor may choose to submit a dispute for resolution to either the host State’s domestic 

courts or an international tribunal; once made, that choice is final. 115  However, not every 

appearance before a domestic court constitutes “submit[ting] the dispute for resolution.”116 

32. Here, prior to submitting its request for arbitration, Claimant filed suit in the Court, 

seeking to have the Decree either suspended or declared unconstitutional for violating legislative 

due process.117 That suit did not trigger the FITR. [1] The two disputes are “on different roads,” 

as the domestic suit is differentiable from the present dispute under either the triple identity test 

or the fundamental basis test. Alternatively, [2] the FITR is only triggered by suits submitted “for 

resolution,” thus excepting the domestic suit, which was primarily submitted for temporary 

relief.118 The FITR thus does not bar admission. 

1. The suit submitted to the Court is differentiable from the dispute before this Tribunal. 

																																																								
113 R-13. 
114 BIT Article 11 largely mirrors the US–Argentine BIT Article VII, which has been acknowledged as a “typical 
example” of a FITR clause. See Schreuer, 240. 
115 See Schreuer, 240. 
116 Id. 
117 R-56. 
118 R-7. 
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33. Disputes that are not sufficiently identical are said to be “on different roads” and cannot 

implicate a FITR.119 Tribunals apply either the triple identity test or the fundamental basis test to 

compare claims.120 A majority of panels use the triple identity test and evaluate the “sameness” 

of two claims by looking to their legal character. 121  A minority have instead applied the 

fundamental basis test and analyzed whether or not the claims have “autonomous 

existence[s].”122  Here, the two disputes are differentiable under either test and thus do not 

implicate the FITR.123  

i. The two suits are differentiable under the triple identity test. 
34. The vast majority of tribunals have applied the triple identity test.124 To be inadmissible 

under that test, suits brought before domestic courts and the arbitral tribunal must have had the 

same cause of action, had the same object, and involved the same parties.125 If any of these three 

elements is missing, the FITR cannot bar admission.126 Here, though the parties in the two 

disputes are the same, the claims have different objects and different causes of action. 

a. Claimant’s two disputes have different objects. 

35. Tribunals have differentiated claims under this prong based on the type of relief sought127 

or the overall goal of the party bringing suit.128 Claimant’s domestic suit is differentiable from 

the present dispute using either metric. Claimant’s suit before the Court sought injunctive 

relief. 129  Notably, “Claimant did not request Respondent's courts to rule on the breaches 

performed by Respondent or on the damages due to Claimant.”130  The overall goal of that 

litigation was to allay the effects of the Decree.131 At that point, Claimant sought to preserve the 

Agreement by negotiating an alternative solution with Respondent.132 By contrast, before this 

																																																								
119 See Toto Costruzioni ¶211. 
120 See Schreuer, 240; Chevron ¶¶4.74–75. 
121 See, e.g., Occidental ¶¶41–48. 
122 See Pantechniki ¶64. 
123 Id. 
124 See, e.g., Azurix; CMS Jurisdiciton; Enron; Genin; Olguin. 
125 Azurix ¶71. 
126 See Chevron ¶4.75. 
127 See, e.g., Olguin ¶30 (finding that a FITR clause did not prevent admission where prior domestic claim was for 
declaratory judgment and international claim was for monetary damages). 
128 See Genin ¶332. 
129 See R-56. 
130 R-7. Though a favorable judgment could have been relied on in a subsequent proceeding for damages, Claimant 
never submitted such a claim. See R-59. 
131 R-7. 
132 R-36. 
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Tribunal, Claimant seeks damages.133 Claimant’s overall goal in this dispute is to receive final 

compensation after an irreparable termination of commercial relations.134 Thus, both the type of 

relief sought and the intent underlying each suit vary significantly between the two claims. 

b. Claimant’s two disputes have different causes of action.  

36. Under this prong, tribunals consider the grounds on which a party brings its claim. They 

look to the source of the rights and obligations under dispute, as well as to the bodies of law 

implicated.135 In this way, panels recognize that “the functions of domestic [dispute resolution] 

mechanisms and international arbitration are different,” and that investors should be able to 

“address[] different questions to [the appropriate forum].”136 Within that framework, “domestic 

law questions” are properly brought before domestic courts, while questions that are 

“principally… treaty-based” are properly brought before arbitral tribunals.137 

37. Here, the two suits are grounded in fundamentally distinct causes of action. Claimant’s 

domestic suit was a constitutional challenge. Claimant “did not request Respondent's courts to 

rule on the [contractual] breaches performed by Respondent.” 138  Instead, it challenged the 

Decree directly, asking that it be suspended or invalidated “on grounds of violation of legislative 

due process.”139 By contrast, the present dispute is treaty-based and challenges the effects of the 

Decree—namely the expropriation of Claimant’s investment without compensation.140  Neither 

claim is grounded in the Agreement: the domestic claim is grounded in the Kronian Constitution, 

while the present claim is grounded in the BIT. This separation embodies the appropriate 

division of labor between these two dispute settlement fora.  Just as it would be out of place to 

submit a question of Kronian constitutional law to this panel, it would be atypical to submit a 

treaty-based claim to a Kronian court. 

38. The present dispute bears a stark resemblance to Occidental. In that case, the respondent 

enacted a series of resolutions directly impacting a foreign investor’s revenues.141 The investor 

challenged the legality of the resolutions before domestic courts and brought another claim for 
																																																								
133 R-42. 
134 Id. 
135 See, e.g., Occidental ¶¶41–48. 
136 Id. at ¶¶48, 50. 
137 Id. at ¶57. 
138 R-7. 
139 R-56. 
140 R-6, 8. 
141 Occidental ¶¶1–6. 
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breach of treaty-based obligations before an arbitral tribunal.142 The respondent raised a FITR 

challenge, alleging that both claims were fundamentally grounded in a concession agreement and 

thus the arbitral claim was inadmissible.143 The panel disagreed, finding that neither claim was 

contractual in nature and that “treaty-based issues [had] come to arbitration and that non-

contractual domestic law questions [were] being dealt with by local courts….”144 The panel 

found that division of labor not just acceptable, but even useful in resolving both aspects of the 

dispute, and concluded that the claims did not implicate the FITR.145 

39. Identically, here, Claimant brought suit before the Court to directly challenge the Decree 

and to protect its constitutional right to legislative due process.146  Before this Tribunal, Claimant 

seeks to deal with the Decree’s fallout and to enforce its rights as a Ticadian investor.147 Neither 

claim is essentially contractual in nature and each is suited to the appropriate function of 

Claimant’s chosen forum. Thus, the causes of action are different, each claim has its own 

identity, and the FITR does not bar admissibility under the triple identity test. 

ii. Alternatively, the two suits are differentiable under the fundamental 
basis test. 

40. The fundamental basis test has gained some attention since its use in Pantechniki in 

2009,148 but still represents an infrequently-used alternative to the triple identity test.149 Under 

the fundamental basis test, tribunals look to the underlying subject-matter of the claims.150 They 

generally consider the object of the suits as well as the nexus of facts from which the disputes 

arose to determine if they share an identity. 151 Both must be present as “[t]he same facts can give 

rise to different legal claims,” and “similarity of prayers of relief” does not necessarily establish 

identity. 152  As described above, the two suits at issue here had different objects. 153  The 

																																																								
142 Id. 
143 See id. at ¶¶37–39. 
144 See id. at ¶¶29, 46, 58. 
145 See id. at ¶58. 
146 R-56, 59. 
147 R-6, 8. 
148 See generally A&O. 
149 See, e.g., H&H; Supervisión. 
150 See, e.g., H&H ¶¶368–70. 
151 See Pantechniki ¶¶61–62. 
152 See Pantechniki ¶63. 
153 See supra Section II(A)(1)(i)(b). See also AES (finding domestic proceedings to invalidate regulatory decisions 
and a treaty claim for damages differentiable under the fundamental basis test as they had different objects). 
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underlying factual circumstances between the two disputes are also sufficiently differentiable to 

avoid implicating the FITR. 

41. The variation in the objects of the two claims reflects a broader change in the factual 

circumstances underlying the filing of the two cases. The relationship between the parties 

evolved significantly between the time of Claimant’s domestic filing on 8 September 2016 and 

its eventual submission of the dispute for arbitration on 10 November 2017.154 The issuance of 

the Decree in September 2016 had an immediate impact on Claimant’s investment, but Claimant 

retained staff and chose not to file for bankruptcy at that time.155  However, in early 2017 

Respondent announced that the Decree would not be revoked,156 rebuked Claimant’s negotiation 

attempts, and terminated communications.157 Over time, Claimant accumulated unbearable losses 

due to its inability to honor contractual obligations with third parties.158 Eventually, Claimant 

was forced to shut down all facilities in Kronos and to dismiss the last of its Kronian 

employees.159 In August 2017, an industry publication revealed that Respondent was creating a 

joint venture to resume the exploitation of lindoro at the Site.160 Finally, beginning 14 September 

2017, Respondent confiscated all lindoro stored in Claimant’s facilities.161  

42. These developments together distinguish the fundamental character of the two claims. 

Claimant’s domestic suit was filed to preserve the parties’ contractual relationship. The arbitral 

claim, on the other hand, was made to finalize their divorce. The factual evolution of the 

controversy contributed to a change in its basic character. Thus, while both claims originate with 

the Decree, the two do not share the same fundamental basis. 

2. The domestic suit for temporary relief does not trigger the FITR. 
43. Under BIT Article 11(3), the domestic suit only triggers the FITR if Claimant “submitted 

the dispute for resolution….”162 The Tribunal must interpret the “ordinary meaning” of this 

																																																								
154 R-36. 
155 Id. 
156 R-53. 
157 R-36. 
158 R-7. 
159 R-36. 
160 R-54. 
161 R-57. 
162 R-44 (emphasis added). 
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language “in light of [the BIT’s] object and purpose.”163 The ordinary meaning of the language 

of the FITR, especially in light of the BIT’s object and purpose, demonstrates that suits for 

temporary relief are not submitted “for resolution.” Claimant’s domestic suit was submitted for 

temporary relief and therefore did not trigger the FITR.  

44. The ordinary meaning of the phrase “for resolution” excepts claims for temporary relief.  

Resolution” necessitates “solving” an issue, thus requiring an element of finality.164 Temporary 

relief, by contrast, only addresses an issue for a “limited amount of time.”165 Including suits for 

temporary relief would deprive the words “for resolution” of any practical effect.  

45. This logic is further supported by the purpose of the BIT as a whole. The purpose of a 

FITR provision is to protect parties both from having to litigate the same dispute in multiple fora, 

and from the inconsistent outcomes that such duplicative litigation could produce.166 But that 

purpose needs to be contextualized against that of the BIT as a whole: to “promot[e and] protect[ 

the] investments of investors of one Contracting Party in the territory of the other….”167 To 

protect investors from irreparable harm during lengthy dispute proceedings, the treaty must 

preserve their right of recourse to interim or injunctive relief.168 Domestic courts are the only 

jurisdiction “competent to deal with the restoration of the status quo.”169 While the SCC and 

other international fora may make interim measures available,170 their effectiveness is limited 

both by their lack of police power with which to enforce decisions and the profusion of cool-

down periods in global BITs.171 Requiring an investor to wait for an extended period before 

submitting a dispute to international arbitration—six months in the present case172—essentially 

precludes parties from seeking injunctive relief from arbitral bodies in time-sensitive cases. 

Tribunals have recognized this concern in the past by holding “mainly defensive” actions before 

domestic courts insufficient to trigger a FITR.173 Thus, allowing such claims for interim relief to 

																																																								
163 VCLT Article 31; see also Costa Rica ¶47 (characterizing VCLT Articles 31 and 32 as customary international 
law).  
164 See Meriam-Webster Dictionary; Oxford English Dictionary. 
165 See Oxford English Dictionary. 
166 See H&H ¶367. 
167 R-44. 
168 See OECD Investor-State, 205–06. 
169 See Genin ¶332 
170 SCC Article 37. 
171 See OECD Investor-State, 205–06. 
172 R-44. 
173 See, e.g., Enron ¶98. 
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activate the FITR effectively forces investors to risk irreparable harm in order to pursue 

international arbitration—a result contrary to the BIT’s goal of protecting investors. 

46. Here, Claimant’s lawsuit before the Court was neither intended to resolve the present 

dispute, nor did it have the capacity to produce such a resolution on its own. As discussed above, 

Claimant’s domestic suit primarily sought to “suspend the effects of the Decree on a provisional 

basis” while Claimant simultaneously sought a resolution through negotiations with 

Respondent. 174  Claimant’s alternative request that the Court “set aside” the Decree as 

procedurally unconstitutional175 would similarly have only provided temporary relief. Given the 

broad authorities granted to Respondent by the KEA,176 passing further regulation following 

constitutional procedures would have been within Respondent’s power and true resolution would 

have required further action. Thus the immediate effect of the claim would be similar to an 

injunctive action—a temporary restoration of Claimant’s right to exploit lindoro. Both claims 

amount to requests for temporary injunctive relief, filed under time-sensitive circumstances. 

Such claims do not trigger the FITR. 

B. Section 7 of the Agreement also does not bar admission. 
47. Section 7 of the Agreement provides that the Kronian courts “hold exclusive jurisdiction” 

over “[a]ny dispute arising directly out of [the] Agreement, including its termination.” 177 

Tribunals have held that forum selection clauses in concession agreements are binding on 

contract claims.178 However, as discussed above,179 the present claim is not a contract claim—

instead it is principally treaty-based and thus not bound by Section 7 of the Agreement. 

48. Past tribunals have given effect to forum selection clauses in a contract where “the 

essential basis” of a claim is a breach of that contract.180 However, if the “fundamental legal 

basis” of a claim is a treaty, the existence of such a contractual clause cannot operate as a bar to 

admission. 181  To qualify as a treaty claim, a claim must “constitute… [a] breach[] of the 
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substantive standards of [a] BIT.”182  The committee in Vivendi Annulment found that if a claim 

is based on a specific violation of a BIT, then “it is not open to a [tribunal] to dismiss a claim on 

the ground that it could or should have been dealt with by a national court.”183 

49. Here, the claim is directly based on Respondent’s failure to comply with its obligations 

under the BIT. Claimant argues that Respondent’s actions “amount to a breach of [BIT] Article 7 

(Expropriation)….”184 Claimant has pleaded and will establish that Respondent directly and 

indirectly expropriated Claimant’s investment in a “[]discriminatory manner,” without “due 

process of law,” and without “payment of due compensation.”185 Thus the “fundamental legal 

basis” of the claim is a treaty, and the Agreement’s forum selection clause does not bar 

admission. 

III. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT IN VIOLATION 
OF BIT ARTICLE 7 AND ITS ACTIONS ARE NOT EXEMPT UNDER BIT ARTICLE 10. 

50. BIT Article 7 explicitly prohibits both direct and indirect expropriation, except when 

done for a public purpose and on payment of compensation.186 The enactment of the Decree and 

other related acts of Respondent [A] amount to an expropriation of Claimant’s investment [B] in 

violation of BIT Article 7. [C] Respondent’s actions are not justified under the general 

exceptions in BIT Article 10. 

A. Respondent expropriated Claimant’s investment. 
51. There are two types of expropriation: direct and indirect. Direct expropriation occurs 

upon a formal transfer of title or outright physical seizure of property.187 Indirect expropriation 

leaves the physical property unaffected but destroys the economic value of the investment or 

interferes with the investor’s ability to use its property in a “commercially meaningful way.”188 

Here, Respondent both [1] directly and [2] indirectly expropriated Claimant’s investment. 

1. Respondent directly expropriated Claimant’s investment. 
52. Respondent’s confiscation of Claimant’s lindoro constitutes a direct expropriation. Direct 

expropriation is often accompanied by a formal law or decree that reveals an “open, deliberate 
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and unequivocal intent” to dispossess the investor’s property. 189  Here, the Decree reveals 

Respondent’s explicit intent by stating that all of Claimant’s extracted lindoro “shall be 

seized.”190 Then, over five days in September 2017, Respondent’s officials confiscated all of the 

lindoro stored in Claimant’s facilities.191 This is an outright physical seizure of property and thus 

a direct expropriation. 

2. Respondent indirectly expropriated Claimant’s investment. 

53. It is also generally accepted that intangible rights, in particular contractual rights, can be 

expropriated.192 To determine whether an indirect expropriation occurred, Tribunals look to the 

economic impact of the measure in question and the extent to which the measure interferes with 

the investor’s legitimate expectations.193 Here, by issuing the Decree, revoking the necessary 

licenses, and prematurely terminating the Agreement (collectively, hereinafter, “the Measures”), 

Respondent destroyed the value of Claimant’s investment in direct conflict with Claimant’s 

reasonable expectations. 

i. The Measures caused a destructive and permanent impact on 
Claimant’s investment. 

54. To constitute an indirect expropriation, the economic effects of the measure must be both 

intense and long-lasting.194 Tribunals agree that the interference must amount to “deprivation of 

value” or “loss of control” over the investment.195 The relevant test for “deprivation of value” is 

“whether the enjoyment of the property has been effectively neutralized.”196 Factors like transfer 

of title, State intention, and direct benefit to the State are not necessary to establish a deprivation 

of value.197 Typical examples of “loss of control” include: interference with the day-to-day 

operations of the investment, impeded access to company profits, or obstruction of management 

or shareholder activities.198 
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55. Here, the Measures resulted in both a significant deprivation of value and loss of control 

over the investment for Claimant. Claimant initially dismissed 140 employees and, when 

Respondent refused to negotiate, was forced to dismiss all remaining employees and shut down 

its facilities entirely.199 Its investment was rendered “nearly useless.”200 Forced to renege on its 

contractual obligations and deprived of its inventory of lindoro, Claimant accumulated 

significant economic losses.201 Respondent’s Decree took effect in five days202—so quickly that 

Claimant could not have salvaged its business by arranging alternative third party contracts. 

Furthermore, the Measures are permanent: the text of the Decree states that the contracts and 

licenses are “irrevocably terminated”203 and Respondent issued an “official and final statement” 

that the Decree would not be revoked.204 Claimant can no longer generate a profit, reap the 

benefits of its past activities, or enter into new contracts. Respondent has “effectively 

neutralized” Claimant’s enjoyment of its property and destroyed Claimant’s ability to operate its 

business. The Measures thus “interfere[d] with property rights to such an extent that these rights 

[were] rendered so useless that they must be deemed to have been expropriated.”205 

ii. The Measures frustrated Claimant’s legitimate expectations. 
56. An additional factor relevant to a finding of indirect expropriation is whether the affected 

party “has some form of legitimate expectation that his or her rights will not be regulated or 

restricted in a certain way.” 206  Tribunals consider this factor because foreign investors 

reasonably expect States to act in a consistent manner, “without arbitrarily revoking any 

preexisting decisions or permits” that the investor relied upon “to plan and launch its commercial 

and business activities.”207 Legitimate expectations typically arise from “specific commitments” 

given by the State. 208  The expectations that arise from contractual arrangements deserve a 

particularly high level of protection and scrutiny.209 
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57. Here, both the Agreement and the Respondent’s repeated public assurances shaped 

Claimant’s expectations. The Agreement, “valid and enforceable for eighty (80) years,” 

effectively granted Claimant the exclusive rights to mine lindoro in Kronos.210 The Agreement 

heavily influenced Claimant’s expectations, as it was “virtually the only instrument regulating 

the exploitation of lindoro….”211 Even if Respondent were to implement any new regulations 

affecting Claimant’s lindoro operations, like the KEA and the Decree, Claimant could reasonably 

expect to be allowed to engage in the policy-making process.212 As stated by the tribunal in ADC, 

“It is one thing to say that an investor shall conduct its business in compliance with the host 

State’s domestic laws and regulations. It is quite another to imply that the investor must also be 

ready to accept whatever the host State decides to do to it.”213 

58. In the years since entering into the Agreement, Respondent’s Presidential statements have 

continuously and consistently bolstered Claimant’s expectations. In 2008, Respondent 

announced its “full support” for Claimant’s activities and expressed that the partnership was of 

“great importance” to both the economy and the Kronian people.214 In 2010, the Respondent’s 

President again praised Claimant’s operations as a crucial part of Respondent’s development, 

announcing a desire to “[make] this profitable relationship more fruitful for both sides.”215 And 

again, in 2013, Respondent confirmed that Claimant’s activities had brought tremendous 

economic benefit and transformed the quality of life in local communities.216 Based on these 

assurances, Claimant had little reason to believe its activities were at risk. 

59. Moreover, for some tribunals, legitimate expectations need not even be based on explicit 

representations made by the host State; “implicit assurances, coupled with the investor’s 

assumptions, [are] sufficient.”217 Claimant could reasonably assume from its compliance with the 

Agreement that its business would stay in operation. Claimant dutifully paid 22 percent of its 

gross monthly revenue to Respondent and cooperated with all governmental inspections. It was 

“found in full compliance with its environmental-related obligations” in every inspection from 
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2008 to 2015, including in an inspection conducted by the newly-formed Ministry for 

Environmental Matters after the KEA had passed.218 

60. Considering the language in the Agreement, Respondent’s enthusiastic public support, 

and the ever-positive results of the inspections, Claimant had reasonably-backed expectations 

that its lindoro operations would continue uninterrupted. The Measures directly violated those 

expectations, and amount to an indirect expropriation. 

B. The expropriation is unlawful under BIT Article 7. 
61. BIT Article 7 provides that an expropriation is lawful if the measure [1] pursues a bona 

fide public purpose; [2] complies with the requirements of due process; [3] is non-

discriminatory; and [4] is accompanied by the payment of compensation.219 These criteria, which 

represent the customary international law on expropriation,220 have been enshrined in the vast 

majority of investment treaties.221 No one particular factor is decisive; rather, tribunals conduct a 

global assessment of the context within which the measure was adopted and applied.222 The 

Measures here do not satisfy any of the four factors and consequently constitute an unlawful 

expropriation. 

1. Respondent failed to provide evidence sufficient to show the Measures 
pursue a bona fide public purpose. 

62.  It is inadequate for Respondent to merely state that an expropriation is motivated by a 

public purpose. Instead, it must make a case substantiated by convincing evidence, showing that 

the Measures were enacted to achieve a bona fide public purpose.223 Respondent will allege that 

the public purpose for implementing the Measures was the need to protect the environment and 

people of Kronos. Nevertheless, these allegations lack supporting evidence. In fact, the 

circumstances surrounding the passage of the KEA tell a different story: first, Respondent’s 

Government was elected on a nationalist platform committed to opposing foreign companies;224 

second, the language of the bill is “overly restrictive” and harmful to the national economy;225 
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third, the bill passed in an unacceptably short timeframe because Respondent blocked any public 

debate on the matter, thus circumventing due process and violating the Kronian Constitution;226 

and fourth, the administration plans to reinstate the exploitation of lindoro as early as 2019,227 

showing that the health concerns surrounding lindoro mining are not as severe as Respondent 

claims. These factors strongly suggest purely political motivation behind the KEA and detract 

from the legislation’s supposed public purpose. 

63. The evidence in the Study is also insufficient to substantiate Respondent’s case. 

Methanex, which is factually similar to this matter, provides an example of what constitutes 

sufficient evidence of public purpose.228 In that case, a ban on a gasoline additive was based on a 

university research report showing significant water contamination risks associated with the 

additive.229 The “thorough and objective evaluation” in Methanex was subject to public hearings, 

testimony, and peer review.230 The tribunal praised the “open and informed debate” as “the best 

evidence that it was not the product of a political sham engineered by [the respondent].”231 Here, 

by contrast, the research process was nontransparent, and the Study produced only inconclusive 

findings, as described in Section III(C)(2) below.	  Respondent fully funded the Study and left 

third parties no opportunity for peer review or corroboration of the research,232 raising questions 

about potential bias and tainting the integrity of the results.  

64. The regular inspections of Claimant’s business also refute Respondent’s allegations. The 

inspections consistently found Claimant in “full compliance with its environment-related 

obligations.”233 The inspections included examination of waste disposal activities234—the very 

operations whose supposed deficiency Respondent points to as justification for its actions. Even 

the Ministry for Environmental Matters, newly formed under the KEA, approved Claimant’s 

practices as recently as September 2015. 235  In sum, there is no legitimate foundation that 
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Respondent’s expropriation of Claimant’s investment served a public purpose. Accordingly, 

Respondent’s expropriation violates BIT Article 7. 

65. As a last ditch effort at manufacturing a legitimate public purpose, Respondent may point 

to the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes.236 Although both Ticadia and Kronos are party to this treaty, it does not 

apply here. It defines “transboundary waters” as those which “mark, cross or are located on 

boundaries between two or more States.”237 It also defines “transboundary impact” as adverse 

environmental effects in the jurisdiction of one Party that result from “a change in the conditions 

of waters caused by human activity, the physical origin of which is situated… in the jurisdiction 

of [another] Party.”238 Here, the River is entirely “enclosed within the territory of Kronos” and 

therefore is not a transboundary watercourse.239 There is no harm alleged in jurisdictions other 

than Kronos. This treaty is not relevant here. 

2. Respondent violated due process principles in passing the KEA and 
implementing its subsequent Measures. 

66. Respondent’s actions do not comply with the requirements of due process, which demand 

“an actual and substantive procedure for a foreign investor to raise its claims against the 

depriving actions.”240 Due process also requires that an expropriation comply with procedures 

outlined in domestic legislation.241 BIT Article 8 underscores the importance of due process 

principles, calling for transparency in the creation of any new laws and regulations.242 It urges 

the Parties to “publish in advance” any proposed measures, to provide a “reasonable opportunity 

to comment,” and to allow a “fair opportunity to discuss the proposed measure prior to its entry 

into force.”243 Respondent afforded Claimant none of these opportunities. 

67. The KEA passed in an abnormally fast three-month period (the historical average in 

Kronos is 15 months) with no public debate. 244  This violates Article 59 of the Kronian 

Constitution, which requires a public hearing whenever a draft bill “may directly affect the 
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national industry of Kronos.”245 Respondent has provided no rational basis for circumventing 

due process to pass the legislation so quickly. There was a 15-month lull between the passage of 

the KEA and the issuance of the Decree, in the midst of which Respondent’s Government 

inspected and approved Claimant’s lindoro operations.246 This delay undermines any suggestion 

that the KEA was passed in a situation of crisis. The Decree was also issued hastily four months 

after the publication of the Study and with no opportunity for appeal, negotiation, or other form 

of reconsideration.247 This provided insufficient notice for Claimant to respond to Respondent’s 

unproven conclusions and protect its property interests. Respondent thus violated international 

norms for due process and disregarded its obligations under BIT Article 8, supporting a finding 

of unlawful expropriation. 

3. The Measures are discriminatory. 
68. In order for an expropriatory measure to be lawful, BIT Article 7 also requires the 

measure to be non-discriminatory.248 Tribunals look for “different treatments to different parties” 

in determining whether a measure is discriminatory.249 Here, Claimant was treated differently. 

Respondent claims to be targeting the lindoro industry based on the high levels of graspel in the 

River. But evidence shows that the release of graspel is not exclusive to lindoro mine tailings, 

and Claimant was not the only open-pit mining operator in Respondent’s territory. 250  Yet, 

Claimant was the only actor impacted by Respondent’s Measures.  

69. Now, Respondent is taking action to start a lindoro venture with a state-owned company 

and a foreign enterprise “sympathetic to the Kronian Nationalist Party’s ideology.”251 It has not 

shown that other mining operators can eliminate the release of graspel.252 Respondent cannot 

suggest that the new joint venture would extract lindoro more sustainably than Claimant, a 

company with a “worldwide reputation”253 for the exploitation of rare earth metals. Even so, the 

Parties do not dispute that if negotiations to establish the joint venture succeed, Respondent 
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“would be willing to revoke the Decree.”254 Respondent’s Measures, based on inconclusive 

evidence and political motives, have unjustifiably targeted Claimant’s business to make room for 

companies of its choosing in the mining sector. The Measures are thus discriminatory. 

4. Respondent paid no compensation to Claimant. 
70. Finally, a lawful expropriation requires the State to compensate the investor.255  BIT 

Article 7 requires fully realizable and freely transferable compensation be paid without delay.256 

Claimant did not receive any compensation here. 257  The Measures amount to an illegal 

expropriation. 

C. Respondent’s actions are not exempted under BIT Article 10. 
71. BIT Article 10 allows contracting parties to adopt otherwise-expropriatory measures 

necessary to “protect human, animal, or plant life or health” without requiring compensation.258 

But, [1] BIT Article 10 is not self-judging, so Respondent cannot unilaterally invoke the 

exception. [2] BIT Article 10(1) is not applicable here because there is insufficient evidence 

linking Claimant’s activities to Respondent’s public health problems. In any case, [3] the 

Measures do not satisfy the conditions of BIT Article 10(2). 

1. Respondent may not unilaterally determine its obligations under the BIT. 
72. A self-judging clause is a provision in an international legal instrument that allows a State 

to “unilaterally opt out” of or determine the scope of its obligations.259 For example, some 

treaties authorize a State to take any measure “it deems necessary” 260  or “it considers 

necessary”261 to ensure certain protections. Such language allows the State itself to determine 

whether a given measure is essential; its determination is generally not subject to review.262 The 

language of BIT Article 10 differs: parties “may adopt or enforce a measure necessary” to 

protect the public. 263  There is a distinction between ‘measures the state determines to be 
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necessary’ and ‘measures necessary.’264 This difference in phrasing indicates that BIT Article 10 

is a non-self-judging clause that does not grant the State absolute discretion with regard to the 

measures it takes.265 So, Respondent may not unilaterally conclude that BIT Article 10 applies to 

its actions here. It is the Tribunal’s task to determine whether the exception has been rightfully 

invoked. 

73. In approaching this task, it is worth noting that the BIT language exactly mirrors that of 

GATT Article XX(b). Both the WTO and foreign direct investment regimes aim to provide a 

stable and predictable legal environment to encourage the cross-border flow of investment.266 

Thus, WTO jurisprudence on general exceptions is persuasive in the interpretation of BIT Article 

10.267 The WTO Dispute Settlement Body consistently finds that the GATT imposes a high bar 

on parties seeking to invoke this exception.268 This Tribunal should take a similar approach: it 

should not interpret BIT Article 10 in a manner that provides Respondent a way to evade its BIT 

obligations at will. 

2. Respondent provided insufficient evidence to support its allegation that 
Claimant’s activities harmed public health. 

74. BIT Article 10(1)(a) precludes measures necessary to protect “human, animal or plant life 

or health” from being governed by the general provisions of the BIT.269 It is unreasonable to 

invoke this exception here because the evidence linking Claimant’s activities with the 

environmental and health problems in Kronos is, at best, inconclusive. 

75. First, Respondent failed to demonstrate that Claimant is actually a major contributor to 

the contamination of the River. The water samples collected for the purpose of the Study 

(revealing abnormal levels of graspel) were only collected from 2015 to 2016.270  The data 

collected prior to the Study dates back only to 2011 and is not specific to graspel 
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contamination.271 Respondent has not supplied, or has not collected, information on toxic waste 

levels in the River before Claimant started exploiting lindoro in 2008, or on whether there have 

been yearly changes in graspel contamination since Claimant’s activities began. Even more 

concerning, Respondent has made no effort to determine whether other upstream actors may be 

contributing to the pollution, despite the fact that graspel is not exclusive to lindoro mine 

tailings.272 Without further evidence, it is impossible to determine whether the Measures taken 

against Claimant’s investment are proportional or appropriate. 

76. Second, the Study did not produce conclusive evidence that Claimant’s activities threaten 

human health. Respondent failed to establish a causal link between the exploitation of lindoro 

and either CVD or microcephaly. 273  The scientific community does not widely accept the 

connection between graspel in water sources and CVD. 274  Microcephaly, similarly, can be 

influenced by “a variety of genetic and environmental factors.” 275  The connection between 

Claimant’s activities and the microcephaly in Kronos is particularly tenuous, as the first case of 

microcephaly did not arise until four years after Claimant began operations, and cases have only 

appeared sporadically since.276 The fact that the levels of microcephaly and CVD have remained 

constant in Kronos since the issuance of the Decree further undermines the Study’s unsupported 

findings. 277  The Study itself even admits that “a longer sampling window is required” to 

conclude that the exploitation of lindoro caused public health issues.278 Respondent has failed to 

provide sufficient evidence to support invoking the public health exception. 

3. Respondent’s actions do not satisfy the conditions of BIT Article 10(2). 
77. Even if the Tribunal does find the Measures were taken to improve public health, the 

Measures do not satisfy the conditions of BIT Article 10(2). BIT Article 10(2) states that a 

measure must not be applied “in a manner that constitutes arbitrary or unjustifiable 

discrimination between investments or investors”; nor may a measure be “a disguised restriction 
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on international trade or investment.” 279  The Measures here constitute both arbitrary 

discrimination and an unreasonable restriction on investment. 

78. As discussed in Section III(B), the discriminatory Measures were based on sparse and 

inconclusive evidence. Respondent eliminated the possibility for a scientifically rigorous 

decision to be made and allowed its political motives to take precedence. This constitutes 

arbitrary and unjustifiable discrimination against Claimant’s business. 

79. Furthermore, the Measures are disproportionate, amounting to an unreasonable restriction 

on investment. The principle of proportionality requires a fair balance between the public 

purpose sought to be realized by the State and the burden imposed on the investor.280 Here, the 

notion that the Measures could achieve public health or environmental goals is 

unsubstantiated, 281  while the effects on Claimant were severe. 282  Claimant has brought 

significant economic benefit to Kronos, and has prioritized sustainability throughout the growth 

of its lindoro operation. It engaged with local communities, 283  dedicated 20 percent of its 

workforce to sustainability goals,284 and has passed every compliance inspection since beginning 

operations in 2008. 285  Nevertheless, Respondent placed unjust restrictions on Claimant’s 

investment, effectively destroying Claimant’s business. 286  The Measures were therefore too 

severe and unreasonably disproportionate. 

80. Respondent could have employed a variety of less restrictive means to address its health 

and environmental concerns. For example, closer monitoring or increased reporting requirements 

could have created a more accurate picture of the sources of toxic waste in the region and thus 

identified areas for improvement. To combat future environmental harm, Respondent could have 

negotiated with Claimant to invest in green mining technology, reusable waste methodologies, or 

water filtration systems. Respondent could also have engaged Claimant to develop corporate 

social responsibility standards and improve the efficiency of their current practices. But 

Respondent has squandered these opportunities. By shutting down the Claimant’s entire 
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operation, Respondent unnecessarily restricted investment in violation of BIT Article 10(2). 

Respondent’s actions cannot be justified under BIT Article 10. 

IV. RESPONDENT’S COUNTERCLAIM IS INADMISSIBLE BEFORE THIS TRIBUNAL.  

81. In its response to Claimant’s Request for Arbitration, Respondent alleged a 

counterclaim.287  For a counterclaim to be admissible before a tribunal, the obligations invoked 

in the claim and counterclaim must be so connected as to be “interdependent.”288 In making this 

determination, a majority of tribunals assess whether there is a close legal and factual nexus 

between the original and ancillary claims. 289  However, some recent tribunals in specific 

circumstances have given more weight to the factual nexus.290 Here, Respondent’s counterclaim 

is inadmissible under both approaches. [A] The claim and counterclaim lack a legal nexus 

because Respondent failed to state a counterclaim upon which relief can be granted. Moreover, 

[B] the claim and counterclaim are not sufficiently factually connected to be admissible. 

A. Respondent’s counterclaim lacks a legal nexus with Claimant’s claim. 
82. For claims and counterclaims to share a legal nexus, the counterclaims must “invoke[] 

obligations which share with the primary claim ‘a common origin, identical sources, and an 

operational unity.’”291 In Saluka, the leading award on counterclaim admissibility, the tribunal 

did not go so far as to require that claims and counterclaims be based on an identical legal 

instrument. It did, however, establish a high bar to demonstrating legal connexity: the claims and 

counterclaims must constitute an “indivisible whole.”292 Here, the claim and counterclaim do not 

share a legal basis. [1] Respondent has premised its counterclaim on BIT Article 9(2), which 

does not give rise to a cause of action on which Respondent may state a claim for relief. Instead, 

[2] Respondent has actually brought a contractual claim premised on Claimant’s obligations 

under the Agreement. Therefore, the counterclaim is inadmissible. For the same reasons, [3] this 

Tribunal also does not have jurisdiction over such counterclaim. 

1. BIT Article 9(2) does not give rise to a cause of action on which Respondent 
may bring a counterclaim upon which relief can be granted. 

																																																								
287 R-16–17.  
288 Saluka ¶79 (citing Klöckner ¶¶17, 65). 
289 See, e.g., Saluka ¶63; Oxus ¶940; Armed Activities ¶36. 
290 See, e.g., Urbaser ¶1151; Burlington ¶74 (analyzing a counterclaim premised on municipal law). 
291 Saluka ¶79.  
292 Saluka ¶¶78–79 
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83. BIT Article 9 does not impose obligations on investors. Within the meaning of the BIT, 

only Ticadia and Respondent are Parties.293 Only said Parties fall within the purview of BIT 

Article 9. 294  As an investor, Claimant’s obligations arise under the Agreement, which is 

governed by Respondent’s laws.295 The Agreement stipulates that Claimant must observe laws in 

Kronos and must comply with good practices for the exploitation of lindoro.296 

84. In Respondent’s Answer to Request for Arbitration, Respondent asserts that Claimant has 

breached BIT Article 9(2), and thus, pursuant to BIT Article 11, this Tribunal may hear the 

counterclaim.297 However, according to BIT Article 2(2), obligations outlined in BIT Article 9 

apply only to “a person of a Contracting Party when it exercises a regulatory, administrative or 

other governmental authority delegated to it by that Contracting Party.”298 In other words, any 

obligations prescribed in BIT Article 9 only apply to States or State-sanctioned actors. Claimant, 

who is not a State-sanctioned actor, cannot be liable for violation of obligations under BIT 

Article 9. 

85. In addition, the polluter pays principle cited in BIT Article 9(2) does not create any 

binding obligations on Claimant. Nor does the principle create a cause of action on which 

Respondent may bring a counterclaim. The polluter pays principle has been incorporated into a 

number of international legal instruments as a guiding principle,299 but it is generally nonbinding 

and “simply lack[s] the normative character of a rule of law.”300 While this principle may inform 

a debate between Claimant and Respondent regarding cost allocation of alleged pollution, it 

imposes no binding legal obligations on Claimant. It thus could not form the basis of a 

redressable cause of action. Moreover, it is judicially inefficient for this Tribunal to consider 

whether, and to what extent, Claimant should bear the costs of alleged pollution. Such a 

counterclaim detracts from the main responsibility of this Tribunal, which is to adjudicate the 

parties’ legal rights and obligations under the BIT. 

																																																								
293 R-38. 
294 R-43.  
295 R-48. 
296 R-47. 
297 R-16–17 
298 R-40. 
299 OECD Polluter Pays.  
300 Birnie, Boyle & Redgwell, 322. 
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2. Respondent’s counterclaim can only be premised on Claimant’s alleged 
violations of the Agreement. 

86. Only Section 2(2) of the Agreement imposes environmental obligations on Claimant that 

give rise to a cause of action. Because BIT Article 9(2) imposes no obligations on investors, the 

breach of which could give rise to a counterclaim, Respondent’s counterclaim can only be 

premised on contractual obligations arising under the Agreement. Section 2(2) of the Agreement 

states that Claimant “commits to comply with good practices for the sustainable exploitation of 

LINDORO.” 301  Under Section 2, Claimant specifically agrees to observe laws in force in 

Respondent’s territory, obtain licenses required, and comply with site inspections.302 Claimant 

and Respondent drafted this document together for the purpose of governing Claimant’s 

exploitation of lindoro,303 requiring Claimant to mine sustainably.304 Therefore, the question of 

whether Claimant has violated these specific contractual obligations is a question to be evaluated 

under the Agreement and not under the BIT. 

3. The Agreement envisions jurisdiction of contractual disputes only before 
Respondent’s courts. 

87. Although admissibility and jurisdiction are distinct inquiries, tribunals often blur the 

two. 305  Because Respondent’s counterclaim “aris[es] directly out of th[e] Agreement,” the 

Tribunal should look to the Agreement’s forum selection clause.306 This clause stipulates that 

such disputes “shall be submitted to the courts of the Republic of Kronos, which hold exclusive 

jurisdiction.”307 This language provides no room for derogation: any dispute on the merits of 

whether Claimant has violated its obligations under the Agreement must go only to Respondent’s 

courts. This Tribunal should give the terms “arising directly out of [the Agreement]” their full 

weight. Such language differentiates claims concerning specific contractual obligations, like 

Respondent’s counterclaim, from treaty-based claims concerning investment and expropriation 

broadly, like Claimant’s claim. Therefore, Respondent can only submit its counterclaim before 

its courts. 

B. Respondent’s counterclaim lacks a factual nexus to Claimant’s claim. 
																																																								
301 R-47. 
302 R-47–48.  
303 R-33. 
304 R-47.  
305 Paulsson, 601; see also Urbaser ¶1151 (examining factual connections in light of admissibility and jurisdiction).  
306 R-48. 
307 Id.  
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88. Even if this Tribunal finds a sufficient legal nexus, the claim and counterclaim lack a 

factual nexus. Claims and counterclaims share a factual nexus when they arise out of the same 

subject matter, regardless of their legal bases.308 Some recent tribunals have moved away from 

the Saluka requirement of both a legal and factual nexus, in favor of reliance primarily on the 

factual nexus.309  [1] This Tribunal should not do so, but [2] even if it does, Respondent’s 

counterclaim lacks a factual nexus to Claimant’s claim.  

1. This Tribunal should not rely exclusively on the factual nexus analysis. 

89. A recent award relying primarily on the factual nexus test, Urbaser, was brought under 

ICSID rules guided by the requirements of ICSID Article 46. 310  That provision permits 

counterclaims “arising directly out of the subject-matter of the dispute.”311 Some experts have 

interpreted this language to permit an admission of counterclaims based on the factual nexus test 

alone.312 Since neither the BIT nor SCC Rules mirror ICSID Article 46, this aspect of Urbaser is 

inapposite here.313 If this Tribunal requires only the factual nexus rather than both the factual and 

legal nexuses, such an approach would mark a significant departure from the majority 

approach.314  

90. Moreover, permitting states to bring counterclaims that share only a factual nexus will 

undermine notions of judicial economy: future tribunals will be required to evaluate all manner 

of claims deriving from diverse legal instruments, including those arising purely under domestic 

law, so long as they share some root cause or factual circumstances. While tribunals may be 

evaluating similar factual circumstances, the disputes would require textual analyses of possibly 

unrelated agreements, and may necessitate an avalanche of tangential evidence.  

2. The counterclaim and claim lack a factual nexus.  

91. Whether this Tribunal follows the reasoning of Saluka or Urbaser, Respondent’s 

counterclaim does not share a sufficient factual nexus with Claimant’s claim. First, the claim and 

counterclaim are factually distinct because they implicate actions and consequences occurring at 

different times. While the claim seeks compensation for past expropriation and is, therefore, 

																																																								
308 See, e.g., Lalive & Halonen ¶7.41; Smith, 1.1.2. 
309 See, e.g., Urbaser ¶1151. 
310 See Urbaser ¶1147–51. 
311 ICSID Rules Article 46.  
312 Lalive & Halonen ¶7.41. 
313 Compare R-38–45 and SCC Rules with ICSID Rules Article 46.  
314 See, e.g., Saluka ¶79; Klöckner ¶¶17, 65; Hamester ¶356. 
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backward-looking, Respondent’s counterclaim primarily seeks payment to address costs 

associated with the future cleanup of the River’s contamination.315 Similarly, Claimant’s claim 

only contests Respondent’s expropriation from the issuance of the Decree on 7 September 2016 

onward.316 By contrast, the counterclaim challenges Claimant’s extraction methods from 2010 

through the issuance of the Decree.317 The claim and counterclaim therefore, do not address an 

“indivisible whole” event.318 

92. Second, the parties will have to introduce distinct evidence to succeed on the merits of 

the claim or counterclaim. To prove its claim, Claimant will have to submit evidence of 

Respondent’s expropriatory action. In countering the merits of the claim, Respondent needs to 

submit evidence that its expropriation pursued a bona fide public purpose, proportionate to the 

harm it was trying to allay. By contrast, to prove its counterclaim on the merits, Respondent will 

need to satisfy the Tribunal both that Claimant is responsible for the pollution levels in the River, 

and that such pollution caused the harm alleged by Respondent.319 Respondent would need to 

provide detailed scientific evidence of changes in pollution levels, and causal connections 

between Claimant’s actions and the contamination, as well as between the contamination and 

health effects. In evaluating the counterclaim, the Tribunal would reach well beyond the period 

of expropriation and require expert scientific testimony on how the alleged harms may stretch 

into the future. For these reasons, the Respondent’s counterclaim is inadmissible before this 

tribunal. 

 
	  

																																																								
315 R-16–17.  
316 R-6.  
317 R-15. 
318 Saluka ¶¶78–79. 
319 R-16–17.  
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REQUEST FOR RELIEF 

 

93. For the aforementioned reasons, Claimant respectfully asks the Tribunal to find that: 

1) this Tribunal has jurisdiction over Claimant’s claim; 

2) Claimant’s claim is admissible before this Tribunal; 

3) Respondent’s actions amount to an unlawful expropriation under BIT Article 7; and 

4) Respondent’s counterclaim is inadmissible before this Tribunal, and this Tribunal 

lacks jurisdiction over the counterclaim.  

Respectfully submitted on 17 September 2018 by 

 

TEAM JEEVAN 

On behalf of Claimant 

FENOSCADIA LIMITED 

 


