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STATEMENT OF FACTS 

 

1. Claimant, Fenoscadia Limited LLC, is a company duly incorporated under the laws of the 

Republic of Ticadia in 1993.1  

2. Respondent, the Republic of Kronos, conducted a public auction for the concession of the 

rights to extract lindoro from an area of 1,071,000 m² nestled in Respondent’s inner 

territory. 2 

3. On 20 April 2000 Fenoscadia Limited won the public auction.3 Respondent then awarded 

Fenoscadia Limited concession rights to exploit lindoro for eighty years by entering into 

a concession agreement with the latter.4 According to the agreement, Fenoscadia Limited 

shall pay Respondent 22% of the monthly gross revenue relating to the extraction and 

commercialization of lindoro. 5 

4. The Agreement also provided, on the one hand, that Claimant owned property in 

Respondent’s territory and, on the other hand that every two years agents of Respondent’s 

Ministry for Agriculture, Forestry and Land would carry out inspections.6  

5. At the time of the execution of The Agreement, Respondent had neither a regulatory  

framework for the mining industry nor a comprehensive environmental regulation, except 

for internal rules of the Ministry for Agriculture, Forestry and Land for the inspections. 

Said rules were based on Annexes IV and VIII of the Convention on the Transboundary 

Effects of Industrial Accidents, although Kronos is not a party to this convention. 7 

6. Respondent’s Government had guaranteed through Presidential statements and Presidential 

speeches that the lack of a specific regulatory framework for mining activities was not a 

risk for Claimant´s activities.8 

7. On 12 June 2015, after a Nationalist Party won the Presidential election in Kronos 

promising to advance the national industry, the House passed the “2015 Kronian 

                                                           
1 Facts, ¶.6 
2 Ibid,¶.4  
3 Ibid, ¶.5 
4 Ibid. ¶.8 
5 Ibid¶.8 
6 Ibid, ¶.9 
7 Ibid, ¶10 
8 Ibid, ¶12 
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Environmental Act” (“KEA”) according to which miners had to protect the waters of the 

regions where the extraction took place from toxic mine waste. Otherwise, they could be 

subject to severe penalties, fines, the immediate withdrawal of environmental licenses with 

the forfeiture of facilities, and the obligation to compensate for the environmental damage.9 

8. On the day of KEA’s passing, Respondent’s Government created the Ministry for 

Environmental Matters10 In September 2015, the Ministry for Environmental Matters 

conducted its first inspection (e.g., the last one pursuant to The Agreement). As in all former 

inspections, Claimant was found in full compliance with its environment-related 

obligations under the Agreement.11 

9. In October 2015, the Ministry for Environmental Matters in Kronos released data indicating 

that the concentration of toxic waste found in Respondent’s largest river, the Rhea River, 

had sharply increased since 2010.12 However, the Study conducted by the Federal 

University requested to investigate the issue did not establish a causal link between the 

exploitation of lindoro and the rising incidence of specific diseases. 13 

10. On 7 September 2016, Mr. Bazings issued the Presidential Decree No. 2424 (“The Decree”) 

which prohibited, with immediate effects, the exploitation of lindoro in all Respondent’s 

territory, revoked Claimant’s license, and terminated The Agreement. The Decree 

immediately rendered Claimant’s property in Respondent’s territory, notably its facilities 

for the exploitation of lindoro, nearly useless. 140 employees, including all 40 charge of 

proper waste disposal, were dismissed within a week of the issuance of the Decree.14 

11. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the 

effects of the Decree until negotiations with the Government. 15 However when the 

Government spokesperson announced that the Decree would not be revoked, Claimant 

withdrew its appeal to Kronos’ Circuit Court. 

                                                           
9 Ibid, ¶16 
10 Ibid, ¶.18 
11 Ibid, ¶.19 
12 Ibid, ¶.20 
13 Ibid, ¶22 
14 Ibid, ¶.23 
15 Ibid, ¶.25 
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12. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of the 

dispute and of its intention to pursue legal remedies under the BIT if an agreement was not 

reached through negotiations. Respondent declined to offer to negotiate. 16 

13. In August 2017, Kronian state-owned company restarted the extraction of lindoro. 17  

14. On 10 November 2017, Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
16 Ibid, ¶ 27 
17 Ibid, ¶28 
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STATEMENT OF ARGUMENTS  

 

Jurisdiction 

 

15. This Tribunal has jurisdiction over the dispute since Claimant’s claims relate to investor 

nationality that qualifies as protected investor pursuant to Article 1 of BIT. The BIT must 

be reviewed in accordance with the principles of international public law since there is no 

requirement or test for the nationality of the investor in the BIT.  Moving operations of 

Fenocedia to Kronos or selling shares of the company does not change the nationality of 

Claimants. Indeed, the place of incorporation in Ticadia is enough to be Ticadian national 

according to BIT (I).  

 

16. Claimant is not precluded from submitting the dispute before the arbitral tribunal as it’s 

resort to legal proceedings in the Federal Court of the Republic of Kronos is not a choice 

made within the meaning of Art. 11 Section 2 of the Treaty. The legal proceedings initiated 

by Claimant are not from the same dispute. They consist of different legal nature, different 

subject-matter and cause of action. Moreover, Claimant’s resort to local court was a 

necessity and not a choice. (II) 

 

Merits 

 

17. Taking into consideration of all the acts done by the Respondent and attributing them to the 

Republic of Kronos, there is a breach of Article 7 of the Kronos- Ticadia BIT due to the 

enactment of Presidential Decree No. 2424 and the Decree are amounting to indirect 

expropriation for the reasons of not being on public purpose, not in accordance with due 

process of law and for being in a discriminatory manner resulting the Respondent to be 

responsible for ful payment of compensationof ful payment of the compensation. In 

addition to that, the argument of the acts being taken due to police powers of the State is 

not acceptible[I], because the acts are lacking genuine good faith and the taking the intent 

of the government into account while taking the measures is not the applicable 

instrument.(III) 
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Admissiblity 

 

18. Respondent’s attempt to deny its breach of BIT Contract article 7 is clearly invalid.The 

study that respondent supported could not confirm the link between claimants lindoro 

investment and the increasing number of heart diseases in the Respondent’s 

society,Respondent although revoked the license of lindoro exploitation in the name of 

“public interest” They immidietaly formed a new company to start the lindoro 

exploitation in 2019. (IV) 
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ARGUMENTS 

 

JURISDICTION 

 

ISSUE 1: I. THE TRIBUNAL HAS JURISDICTION OVER CLAIMANT’S CLAIMS 

20. According to BIT between Republic of Ticadia and Republic of Kronos, Claimant meets 

the needs of BIT for the definition of investment and investor. Claimant was incorporated 

in the Republic of Ticadia in 1993 and did lindoro exploitation in the territories of Republic 

of Kronos started in 2008 to dispute that occurred 2016. When BIT considered, apparently 

Claimant did an investment in the Republic of Kronos and a foreign investor as Ticadian 

national. As a result, Claimant applied to the Arbitral Tribunal to solve the dispute and the 

tribunal has jurisdiction power over Claimant’s claims. 

21. Considering the dispute between Parties, Respondent claims that the Arbitral Tribunal lacks 

jurisdiction. Respondent’s objection is primarily based on the questioning the nationality 

of Claimant to reveal whether it is an investor of the Republic of Ticadia or not.  

22. Thus the nationality of the claimant determines, as a preliminary matter, whether it is 

entitled to take the benefit of treaty protections; this, in turn, determines the jurisdiction 

ratione personae of the Investor–State arbitral tribunal.18  

23. Considering the determination of nationality of investors international law is significant for 

the practice of investment arbitration.19 

24. Article 1 of BIT defines an investor with “investor of a Contracting Party” by stating “an 

investor seeks to make an investment”. There are no certain nationality test or kind in BIT, 

in other words, BIT cannot be used for determining for nationality as a result public 

international law should be considered as applicable law. Because both Republic of Ticadia 

and Republic of Kronos are contracting states of Vienna Convention.20 According to the 

Vienna Convention on the Law of Treaties21 “any relevant rules of international law 

                                                           
18 McLachlan/Shore/Weiniger, P156.   
19 Dolzer/Schreuer, P45.   
20 Facts P32:¶ 875. 
21 Article 31(3)(c) VCLT. 
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applicable in the relations between the parties” shall be considered together with the 

context. 

25. Investors can be either natural or legal persons. Investor’s nationality determines the 

foreigners of the investment. Ratione personae requirements can vary throughout different 

BITs. There are different possible criteria to determine a juridical person’s nationality 

according to international law and practice. The most widely used criterion is the place of 

registered office. Also, the effective seat or the management may be taken into 

consideration.22 

26. In order to support Claimant’s Ticadian national status, Claimant, by replying Respondents 

arguments, sets three arguments as; first Claimant’s place of incorporation in Ticadia and 

Claimant is an investor according to BIT. Secondly, Claimant’s concentrated operations in 

Kronos does not transform its nationality. Finally Claimant is an ‘investor’ according to 

BIT in the sense of shareholders and control. Claimant submits that all mentioned 

requirements to be an investor are met with regard to BIT signed between Kronos and 

Ticadia as specified below. 

i. The place of incorporation or establishment of the company 

27. Respondent challenges Claimant’s status as an investor under the Republic of Ticadia-

Republic of Kronos BIT stating that Claimant is not an enterprise of Ticadia because they 

do not meet the requirements of Article 1 of BIT. 

28. Claimant is a limited liability company that incorporated in 1993 in the Republic of 

Ticadia23.  

 “According to international law and practice there are different possible criteria to 

determine a juridical person’s nationality. The most widely used is the place of 

incorporation.”24. 

Claimant registered in the Republic of Ticadia with under the laws of Ticadia thus Claimant 

obviously has a Ticadian nationality.  

                                                           
22 Autopista v Venezuela, ¶107. 
23 Facts P32:¶ 895. 
24 Dolzer/Schreuer, P47. 
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29. Also, there are well-known cases like Barcelona Traction Case and Tokio Tokeles v 

Ukraine Case which are explained detailed below, considers the place of incorporation as 

a determinant of the nationality of companies. If the contract of the company is established 

in the country which is the party of the BIT, it is enough to be an investor.25 

30. As a result, Claimant has Republic of Ticadia nationality and has right to use BIT protection 

as an investor. Claimant is clearly an enterprise of Ticadia, thus Claimant respectfully 

submits that Respondent’s baseless claim over Claimant’s investor status should be 

declined. 

ii. The place of the company's seat or management 

31. In 2010, Claimant decided to transfer and concentrate almost all its mining activities and 

resources in Kronos and effectively shut down its mining operations in Ticadia.26 

Respondent contends that Claimant only has formal ties with the Republic of Ticadia by 

claiming concentration and transfer of all its operations in Kronos. Respondent believes 

that Claimants nationality became Kronian because their economic interest and business 

decisions based on Kronos and they are not a Ticadian under BIT.  

32. However, BIT defines “investor of a Contracting Party” as    

 “For greater certainty, it is understood that an investor seeks to make an investment 

 only when the investor has taken concrete steps necessary to make the 

 investment.”27.  

33. It is clear that according to BIT there is no such a clause about “economic interest” or 

“business decisions” for determining the nationality of Party. According to Saluka 

Investments B.V. v. The Czech Republic Case, Saluka Investments B.V has not any 

business connection with its nationality State, therefore, it is argued as “mailbox” company. 

And the tribunal expressed its sympathy with the argument of the State that a “mailbox” 

company. The tribunal accepted jurisdiction pursuant to the BIT’s broad definition of 

investor which did not prohibit such tactics despite this sympathy for the arguments of the 

State against pre-dispute treaty shopping, and the condemnation of the practice as unfair28. 

                                                           
25 Barcelona Traction, ¶102-103. 
26 Facts P33:¶ 930. 
27 Article 1(4) of the BIT.    
28 Saluka, ¶¶239, 240. 
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  “This demonstrates that it is the responsibility of the signatory States of a BIT to 

review the provisions of their BIT if they want a different interpretation.”29  

34. As it seen above, even a “mailbox” company that has no “business link” with its nationality 

State has right to use BIT protection when BIT allowed to. Claimant’s place of company’s 

seat or management is in Ticadia and it is sufficient for determining nationality, as 

Respondent claimed, there is no such nationality transformation Ticadian to Kronian by 

considering formal ties with own national, economic interests, business decisions or 

operations that held in Kronos.   

35. As a result, Claimant is clearly a Ticadian national and an investor under the BIT and 

Respondents desperate efforts to create jurisdictional problems should be rejected by 

Arbitral Tribunal. 

iii. Claimant is an ‘investor’ according to BIT in the sense of shareholders and 

effective control 

36. Based on this fact by the time of incorporation Claimant has five Ticadian shareholders. In 

2012 35% of Claimant’s shares acquired by Kronian nationals.30 Respondent claims that 

Kronian shareholders have effective control over Claimants also power on the voting 

shares. As a result, Respondent states that because of the status of shareholders in Claimant, 

they are not considered as Ticadian national and not allowed to rely on the protection of 

BIT. 

37. As a response the Respondent, the acquisition of the shares of the Fenoscadia Company by 

the Host State, which is the party to the agreement, does not affect the identity of an investor 

of the Claimant, even if Kronian nationals have %99 voting shares and exercise effective 

control over Claimant according to Tokios Tokeles case.31 Delauma’s espoused as the main 

criterion for the place of incorporation which was adopted in the Barcelona Traction Case.32 

There is also no requirement that an investor (shareholder) must be a majority shareholder. 

The percentage of shareholding is never an issue; the mere fact that an investment was 

                                                           
29 Suzy H. Nikièma, P15. 
30 Facts P33:¶900. 
31 Tokios Tokeles, ¶21. 
32 Georges R Delaume, PP.793, 794. 
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made, suffices, controlling shareholders can, in fact, own less than the majority of shares.33 

Claimant’s concentrated operations in Kronos and made an investment for 9 years between 

2008 to 201734 in the framework of the Concession Agreement which mentioned in the 

definition of investment35. Claimant has met the needs of BIT as an investor and percentage 

of shareholders in the company and their influence over Claimant’s decisions does not 

really effective considering nationality issue. 

38. Consequently, the status of Kronian shareholders in the Fenoscadia Company does not 

affect the Claimant’s position. As it is stipulated in many cases mentioned above, it is clear 

that Claimant has the right to rely on BIT protection as a Ticadian national. 

                                                           
33 Gas Transmission, ¶51. 
34 Facts PP5,7:¶¶ 125,200. 
35 Article 1(f)(i) of the BIT.    
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ISSUE 2: CLAIMANT’S CLAIMS ARE ADMISSIBLE BEFORE THE ARBITRAL 

TRIBUNAL IN THE VIEW OF THE LAWSUIT FILED BEFORE THE DOMESTIC 

COURTS OF THE RESPONDENT 

 

i. Claimant’s Resort to the Kronian Federal Court Was Not a Choice Within the 

Meaning of Art. 11(2) of the Treaty.  

 

39. On 1 June 2000, Claimant and Respondent entered into the concession agreement which 

granted exclusive right to Claimant to exploit lindoro in the Site for eighty years. However, 

sixteen years later on 7 September 2016, the newly elected president of the Republic of 

Kronos issued the Presidential Decree No.2424 which prohibited, with immediate effects, 

the exploitation of lindoro in all Respondent’s territory, revoked Claimant’s license and 

terminated the Agreement.  

40. On September 8, 2016 Claimant pursued its claim before the Kronos federal court in order 

to suspend the effects of the Decree until the negotiations with the Government took place.   

41. Once the Government spokesperson announced that the Decree would not be revoked 

Claimant withdrew its appeal before the court rendered any decision.  

42. On 10 November 2017 Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce in accordance with Art.11, Section 3 of 

the BIT between the Republic of Ticadia and the Republic of Kronos. Article 11, Section 2 

of the BIT grants investors the option of pursuing a claim against the host State before (I) 

state courts or administrative courts of the host State, (II) other dispute resolution 

mechanisms previously agreed upon, when applicable, and (III) before an arbitral tribunal 

under the auspices of SCC and in accordance with the SCC Rules.  

The abovementioned provision puts forth the fork-in-the-road clause which indicates 

alternative forums to which the investor, at its choice, may submit an investment dispute; 

they also determine that the choice made is final. Therefore, it allows an investor to resort 

to international arbitration provided it did not pursue its claim in the local courts or any 

other previously agreed dispute-settlement mechanism.   

43. Once the negotiations with the Government proved inconclusive Claimant decided to 

withdraw the interim-injunction motion to suspend the Presidential Decree and filed a 
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request for the arbitration proceedings in order to get compensated for the damages for the 

Respondent’s actions, namely due to the breach of Article 7 of the BIT.  

44. According to Gerhard Wegen and Lars Markert the fork-in-the-road clause cannot be 

challenged unless national proceedings and arbitration proceedings indicate 

the same (investment) dispute.36 This is understood from the wording of Art.11 that 

mentions  “the dispute”. The use of the definite article “the” as well as the use of the singular 

(“dispute”) indicates that what is at issue is one and the same dispute, which can be settled 

by means of various dispute settlement alternatives.  

45. Fork-in –the-road clause aims to avoid any parallel proceedings. The fact that Claimant 

withdrew its claim from the Federal Court only proves that Claimant avoided seeking 

remedies through parallel proceedings.  

46. International Law Association defines the term ‘concurrent proceedings’ as ‘proceedings 

pending before a domestic court or another arbitral tribunal, in which the parties and one or 

more of the issues are the same or substantially the same as the ones before the arbitral 

tribunal in the Current Arbitration.’37  

47. Needless to say, two proceedings are not deemed parallel or concurrent just because the 

involved parties are identical or they originate from the same transaction. In contrast, the 

proceedings must substantially the same but lodged in front of two separate courts, 

tribunals, or some other institutions with adjudicative authority.38  In the case at hand, 

parties and the origin of the dispute is the same, however, while the claimant sought a 

provisional measure at the local court, the dispute submitted to arbitration aims as 

recovering damages for the incurred losses. It is clear that these are two different claims.  

In order to preclude Claimant from submitting the dispute to arbitration, the essential 

requirement is that there must be two pending proceedings. The most common method used 

for the detection of parallel proceedings is referred to as the ‘triple identity’ test; the parallel 

proceeding is a dispute between the same parties, arising from the same action and the same 

cause.39  These elements are the “triple identity” criteria borrowed from the doctrines 

developed largely in domestic law of lis pendens, a procedural principle which is also 

                                                           
36 Wegen/ Markert, P. 273 
37 ‘ILA Final Report on Lis Pendens, P. 83. 
38 Article on Investment Arbitration and Parallel Proceedings  
39 Martinez-Fraga/ Samra P. 419;  
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intended to prevent identical parallel proceeding.  The same test was applied in Toto 

Costruzioni vs Lebanon case 40where Lebanon argued that the FITR provision in the Italy-

Lebanon BIT meant that Toto’s pursuit of domestic remedies precluded the tribunal taking 

jurisdiction over Toto’s investment treaty claims. The tribunal rejected Lebanon’s 

interpretation of the treaty and reinforced the distinction between the causes of action, 

determined that‘[i]n order for a fork-in-the-road clause to preclude claims from being 

considered by the Tribunal, the Tribunal has to consider whether the same claim is ‘on a 

different road,’ i.e. that a claim with the same object, parties and cause of action, is already 

brought before a different judicial forum.   

48. Literally translated as “lawsuit pending,” the principle of lis pendens has been defined as 

follows: “[a] situation in which parallel proceedings, involving the same parties and the 

same cause of action, are continuing in two different states at the same time.” 41  The 

doctrine of lis pendens is applicable by several national courts in many jurisdictions, as a 

basis for suspending or staying legal proceedings in the light of other, pending legal 

proceedings. 42 An eminent scholar G. Born defines the doctrine of lis pendens as 

internationally recognized, used by an adjudicator to stay or suspend its own legal 

proceedings in the case of another, parallel proceeding before another judicial body43. The 

doctrine of lis pendens is also defines as a rule of customary international law or a general 

principle of law, entitled to recognition in international proceedings by some authorities. 44 

In the case at hand, it is hard to see why the arbitral tribunal should deny its jurisdiction on 

the basis of lis pendens. For instance, lis pendens requires a court not to exercise jurisdiction 

if a matter is already pending before a forum. This was clearly not the case when the 

Stockholm proceedings were instituted. Claimant submits that paragraph (b) of Art.11 of 

the BIT  is not applicable in the present case since Claimant withdrew its claim before court 

issued any decision.   

49. From the undisputed facts of the case, Claimant had requested an interim injunction from 

the local court to suspend the effects of the Presidential Decree. Preliminary, mere claims 

                                                           
40 Costruzioni vs Lebanon, ¶ 209 
41 De Ly & Sheppard pag. 27 
42 Bell, P.141 
43 Born,P. 3792. 
44 Reinisch, P. 516-525 
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are not disputes. For instance, the dispute submitted to the tribunal arose after the 

Presidential Decree entered into force, when it became clear that the Government declined 

to negotiate an amicable solution for reinstating the exploitation of lindoro and when it in 

different ways was jeopardizing the investment. Claimant had to withdraw the request for 

the interim injunction and had to bring the claim before the appropriate jurisdiction. A claim 

for damages had to be introduced before an this investment arbitral tribunal.  

50. Further, the key is to assess whether in the case at hand the legal proceedings initiated in 

the national and international fora concerned the same dispute. 

51. The above analysis makes it possible to evaluate Claimant’s resort to legal proceedings in 

the Federal Court and its arbitration claim from the perspective of the principles of lis 

penses and res judicata. Therefore, it is necessary to examine the fulfillment of the 

requirement as set out above, in particular whether proceedings were conducted before two 

legal fora; between the same parties; between the same issues.  If arbitration and a national 

court litigation are not identical in all three respects, then tribunals have found that 

commencement of the court case has not triggered the fork in the road. 45 

52. According to the triple-test, the initial requirement is to identify whether the parties are the 

same in order to guard against parallel proceedings. In the case at hand, is it undisputed that 

the parties of the dispute submitted to arbitration and the request of provisional suspension 

of the effects of the Presidential Decree are the same. However, with regard to the subject 

- matter of each claims, it is established that Claimant requested a provisional injunction to 

suspend the effects of the Presidential Decree which prohibited extraction of lindoro, 

without any demands on compensation whatsoever, while the subject - matter of the dispute 

submitted to arbitration constitutes the request for compensation for the unlawful 

expropriation of Claimant’s property. It is established that these two disputes consist of a 

different subject-matter. Even if Claimant hasn’t withdrawn the motion and the local court 

had issued a decision this would be of a different nature. Accordingly, from the undisputed 

facts of the case Claimant motion before the Federal Court followed a different path. 

Claimant only sought provisional suspension of the Presidential Decree, while in arbitration 

it seeks to recover damages incurred.  

                                                           
45 Friedman, P.545  
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53. Hence, Claimant’s resort to local proceedings does not preclude Claimant to submit the 

dispute for settlement to arbitration. Consequently, Claimant submits that it should not be 

considered to have ‘chosen’ the avenue of the Kronian courts because it withdrew its claim 

before any decision was granted by the court, therefore this recourse to domestic court does 

not foreclose the option of resorting to international arbitration. 

54. While it is established that there are no pending disputes in different legal forums, it is 

necessary to examine whether the same dispute has been previously decided by a different 

forum.  

55. Another principle that should be applied to identify whether Claimant is precluded from 

submitting its claim before the arbitral tribunal is res judicata - the principle that a cause of 

action may not be relitigated once it has been judged on the merits.  With regards to the 

cause of action of each claim, it is undisputed that while the Presidential Decree had directly 

breached the Concession Agreement, the illegal expropriation constitute a breach of the 

Bilateral Investment Treaty between the Republic of Kronos and the Republic of Ticadia.  

56. Even if the local court had issued a decision Claimant would have been precluded from 

submitting its claim before the arbitral tribunal. The principle of Res judicata requires that 

both claims concern the same issue and divides this requirement into the necessity that both 

the 'object' (petitum) and the 'grounds' (cause petendi) of the two claims are identical.46 In 

the case at hand, the reliefs sought in the domestic court and in the arbitration are different. 

For instance, if the local court had issued a decision, that would be only an interim 

injunction to preclude the Presidential Decree from entering into force. Claimant had not 

yet suffered damages at the time of filing the motion.  On the other hand, Claimant 

submitted the dispute to arbitration in order to recover damages incurred because of the 

illegal expropriation and breach of the BIT.  

 

ii. The Claims Brought Before Arbitral Tribunal Have Different Cause Of action 

 

57. The dispute before the Kronian Courts and the dispute before the Arbitration Institute of 

the Stockholm Chamber of Commerce have a different cause of action. While the request 

                                                           
46 Schreuer, P.16 

https://www.law.cornell.edu/wex/cause_of_action
https://www.law.cornell.edu/wex/cause_of_action
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of interim injunction to suspend the Presidential Decree was based on similar facts it is not 

identical to the dispute brought before the international tribunal. Furthermore, Christoph 

Schreuer has rightly suggested that a state cannot rely on an exclusive jurisdiction clause in 

a contract to avoid the characterization of its conduct as internationally unlawful under a 

treaty. 47 Even if the concession agreement provided for an exclusive jurisdiction of the 

domestic courts, the Respondent’s actions constitute a violation under the BIT. Therefore, 

the appearance before the Federal court does not necessarily reflect a choice that would 

preclude international arbitration. 

58. Claimant had filed a claim before the Federal Court based on the Concession Agreement 

and later initiated an arbitration proceeding before the arbitral tribunal on the basis of 

bilateral investment treaty between the Republic of Kronos and Republic of Ticadia.  

59. While the Concession Agreement granted exclusive right to Claimant to extract lindoro in 

the territory of the Republic of Kronos, The Presidential Decree had prohibited Claimant’s 

right having therefore directly breached the previously signed agreement.  

60. The Concession Agreement concluded between the parties called for disputes arising 

directly out of this Agreement, including its termination, to be resolved by the courts of the 

Republic of Kronos, which hold exclusive jurisdiction. In Toto Costruzioni vs Lebanon 

case 48 the tribunal stated that the relevant contract clause could not affect its jurisdiction 

because that clause covered only contractual matters and did not extend to treaty matters.  

61. Claimant, Fenoscadia Limited entered into a Concession Agreement with the Republic of 

Kronos represented by the Federal Ministry for Economics for the exclusive exploitation 

of Lindoro. The following agreement contains a forum selection clause that referred 

disputes arising from the contract to the exclusive jurisdiction of the Kronos Republic’s 

courts.  

The Presidential Decree which prohibited the extraction of Lindoro amounts to the breach 

of the Concession Agreement. It is important to distinguish contract claims from treaty 

claims. 

                                                           
47 Schreuer, P. 15 
48 Toto Costruzioni vs Lebanon, ¶ 210 
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62. A leading case in this regard is the Vivendi annulment decision, in which the tribunal 

asserted: “A treaty cause of action is not the same as a contractual cause of action; it requires 

a clear showing of conduct which is in the circumstances contrary to the relevant treaty 

standard.” 49 The tribunal in PSEG Global Inc. v. Turkey followed this holding, pointing 

out that recent cases had established that “contract based disputes are different from treaty 

based disputes and arise out of separate causes of action. Treaty based disputes can always 

be submitted to international arbitration from this point of view.” 50 In Lanco v. Argentina 

the tribunal applied this distinction to find that an exclusive dispute resolution provision in 

a contract did not bar commencement of a BIT arbitration that arose out of that contract.51 

63. In the Ecuador vs Seacost case, Ecuador asserted that since Seacoast submitted its claims 

to the Ecuadorian Administrative Tribunal, it gave up the possibility of resorting to 

international arbitration. Once the national court option was selected, this choice became 

definitive and irrevocable. The Tribunal decided that the claim before the Ecuadorian courts 

was based on allegations of contractual breaches. In the case at hand, Claimant’s resort to 

the Kronos Federal court proceedings clearly had a contractual foundation. Moreover, it 

should be noted here that Claimant’s resort to Federal court requesting a motion to suspend 

the effects of the decree does not constitute a choice made under Art. 11, Section 2, but it 

indicates an absolute necessity.  

64. First of all, there was a contractual obligation to resort to local courts in case of a direct 

breach of the Concession Agreement.  It must be noted that under the Concession 

Agreement concluded between the parties there exists no possibility to file an arbitration 

proceeding arising out of the direct breach of the Contract.  According to the ‘Dispute 

Resolution’ provision of the Concession Agreement  

 ‘Any dispute arising directly out of this Agreement, including its termination, shall 

 be submitted to the courts of the Republic of Kronos, which hold exclusive 

 jurisdiction.’  

65. Accordingly, since the prohibition of the extraction of lindoro in the Site of the Kronos 

territory with the Presidential Decree amounts to a direct breach of the concession contract, 

                                                           
49 Vivendi Universal v. Argentine, ¶. 113  
50 PSEG Global Inc. v. Turkey, ¶. 158  
51 Lanco. v. Argentine Republic, ¶ 53 
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the only forum to resort would be local courts which hold exclusive jurisdiction under the 

Concession Agreement.  

66. Even if the present claim is submitted under the SCC rules, in the CMS v Argentina case 

the tribunal determined that ‘as contractual claims are different from treaty claims even if 

there had been or there currently was recourse to the local courts for breach of contract, this 

would not have prevented submission of the treaty claims to arbitration…. Both the parties 

and the causes of action under separate instruments are different’.52 In explaining its 

reasoning, the tribunal held that there could only be a case of lis pendens where there was 

identity of the parties, object and cause of action in the proceedings pending before both 

tribunals. It defined the “dispute” by reference to the triple identity test – parties, claim and 

object.  

67. The consequence of such decisions is that the cause of action is never the same, as it is 

asserted under international law in the international proceeding and under national law 

before the national courts. Accordingly, in the case at hand Claimant’s contractual claims 

are different from the treaty claims. In the first case, Claimant filed an interim injunction 

motion to suspend the effects of the Presidential Decree in order to avoid future possible 

damages in case the Decree would enter into force. In the second case, Claimant pursued 

arbitration proceedings in order to get compensated for the damages for the Respondent’s 

actions, namely the breach of Article 7 of the Bilateral Investment Treaty between the 

Republic of Ticadia and the Republic of Kronos.  Put differently, while the subject-matter 

of the motion filed in the local federal court was a provisional injunction  the subject-matter 

of the arbitration is a request for compensation due to an utter violation of Article 7 

(Expropriation) of the BIT.  

Consequently, the proceedings were initiated based on different cause of actions, subject-

matter and requests of relief.  . 

68. As a consequence of such decisions, it is obvious that the rule of fork-in-the-road clause is 

not absolute and not every appearance before a court or tribunal of the host state will 

constitute a choice. Regard must be had to the particular circumstances of each individual 

case. In the case at hand, although the administrative proceedings in the Federal Court arose 

                                                           
52 CMS v. Argentina Republic, ¶ 80 
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out of the same facts, the arbitration proceedings had been pursued based on the Bilateral 

Investment Treaty breach and therefore follow a different path.   

69. Furthermore, Claimant was compelled to pursue legal proceedings in the host state as there 

is no legal possibility to bring a similar claim before an international forum. Claimant 

simply could not resort to an international legal forum to request the provisional suspension 

of the effects of the Presidential Decree of the Republic of Kronos. This would constitute a 

violation of the sovereign immunity principle.  Claimant filed an annulment case even 

before the Presidential Decree entered into force. Therefore, immediately after the issuance 

of the Presidential Decree, Claimant did all that could have been reasonably expected of 

them in order to prevent any possible damage that would occur if the Decree entered into 

force.  Consequently, this should not be considered as a choice made under the Art.11, 

Section 2 and therefore not a breach of the fork-in-the-road clause.  
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MERITS 

 

ISSUE 3: ENACTMENT OF PRESIDENTIAL DECREE NO. 2424 AND OTHER 

RELATED ACTS OF RUTANIA AMOUNT TO EXPROPRIATION OF  

FENOSCADIA LIMITED’S INVESTMENT IN VIOLATION OF THE BIT 

ARTICLE 7 

 

70. All the acts of the Respondent are attributable to the State[i].  The actions of the Respondent 

amount to indirect expropriation [ii]. The police power doctrine is not applicable to the 

Respondent’s actions.[iii]. 

 

i. The passing of the Kronian Environmental Act, Issuing of the Decree for revocating 

license and Terminating the Agreement are attributable to the State. 

 

71. After the election of Nationalist Party, a highly protective draft environmental bill has been 

sent to Parliment by the Government, allowing the Government to interfere in the conduct 

of environmentally sensitive businesses which is has passed as Kronian Environmental 

Act53. The act passed in an abnormal speed, although there was resistance from the opposing 

parties and right to conduct public hearing had been denied by a member of Nationalist 

Party in the Kronian House of Representatives.54 

72. After a Study made on the exploitation of lindoro, Respondent issued the Decree prohibiting 

the exploitation of lindoro, revoking the licenses of the Claimant and terminating the 

Agreement with no compensation, resulting in the expropriation of the Claimant's 

investment. 

73. According to ILC Article 4 “conduct of state organs shall be considered as the act of that 

state under international law” in which the enactment of Presidential Decree giving great 

powers to the Government through Parliament for controlling environmentally sensitive 

business is under the State responsibility since the implementation of the Decree is 

conducted through Government which is the executive organ of the State. Since the acts are 

                                                           
53 Request for arbitration, P: 6, ¶ 160 
54 Ibid, ¶ 168-173 
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carried out through executive organ of the State, it is considered as the action of the State 

which makes it responsible.  

 

ii. Acts of Respondent amounts to expropriation 

 

74. After the issuance of the Decree, Claimant has been prevented from the exploitation of 

lindoro, its sole activity in the territory. Later, tons of stored lindoro in the Claimant's 

possession were confiscated by the officials including the ones that were prepared for 

export. The cessation forced the facilities to be shut down resulting in crucial losses over 

the period.55 

75. When all these acts are combined, they result in indirect expropriation. According to Article 

7(1) of the Kronos-Ticadia BIT Respondent direct or indirect any kind of expropriation is 

not permitted as it states that none of the parties to the Treaty shall ‘nationalize or 

expropriate a covered investment either directly or indirectly’. 

76. Expropriation is defined as a mandatory legal transfer of the title to the property or its 

outright seizure56. In the case law, it is accepted when the governmental interference with 

the  property right reaches to an intensity that eventually it becomes "essentially useless"57 

or “prevent enjoyment” 58 or “deprive the property rights"59 or “substantially deprives”60. 

The tribunals in Tecmed and Telenor Tribunals defines indirect expropriation as; when the 

act greatly deprives the investor of the economic enjoyment of the investment.61  

77. Since there is more than one act resulting into indirect expropriation, it is possible to say 

that this is a creeping expropriation which is known as ‘series of acts in sum resulting in a 

deprivation of property rights'.62 In the Tribunal of Biloune effective prevention of an 

investor from pursuing its own investment through consecutive actions has been defined as 

creeping expropriation.63 Similarly in the Tribunal of the Generation Ukraine, a series of 

                                                           
55 Request for arbitration,, P:7, ¶ 199-205. 
56 UNCTAD: Expropriation P: 6  
57 Dolzer P: 92 
58 Oxford Handbook, P: 741 
59 İbid. 
60 Chemtura ¶1110. 
61 Tecmed award ¶ 115, Telenor Award ¶ 67. 
62 Oxford Handbook, P:746. 
63 Biloune ¶ 279. 



22 
 

acts attributable to the State over a period of time culminating in the expropriatory taking.64 

Rather than a single act amounting to indirect expropriation, more than single act combines 

into creeping expropriation.  

78. The definition of indirect expropriation is given as  "measures having an effect equivalent 

to nationalization or expropriation" in the Kronos-Ticadia BIT. This definition comes into 

existence in the case at hand through the implementation of the Decree resulting the 

Claimant to stop its business and take the obtained lindoro from the investors, forcing them 

to halt their business with the cancellation of their licenses for exploitation of the lindoro 

which is the only activity keeping the company of Fenoscadia Limited operating in the 

territory of the Respondent. 

79. These executions carried out by the officials of the Respondent are clear shreds of evidence 

of deprivation of property rights resulting in indirect expropriation forcing the investor to 

surrender its investment. Therefore Respondent must pay compensation for its illegal 

behavior for violating the BIT. 

80. In addition to the deprivation of the investment, there is an exception given in the Article 7 

(1) of the BIT allowing to expropriate for public purpose (i), in accordance with due 

process of law (ii), in a non-discriminatory manner(iii) and on payment of 

compensation(iv). 

 

 a.The decree is not in the nature of ‘public purpose’ 

 

81. According to the claims of the Respondent, Presidential Decree 2424 has been issued for 

preserving human life and health against Claimant's intolerable activities which have been 

identified as a potential cause for environmental damages.65 

82. These results have been obtained through a Study which was supported by governmental 

funds.66 According to Study contamination of the river was a direct consequence of the 

exploitation of the lindoro but it failed to establish a causal link for the rising of the specific 

disease.67 On 7 September 2016, Presidential Decree prohibited the exploitation of lindoro 

                                                           
64 Generation Ukraine, ¶ 20-22. 
65 Answer to request for arbitration P: 16, ¶ 20. 
66 Facts, P: 35, ¶ 991. 
67 Ibid, ¶ 993-995. 
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revoking the Claimant’s licenses; in August 2017 news about the restarting of exploitation 

of lindoro in the Site by 2019 had spread with a joint venture between a Kronian state-

owned company and an enterprise from the Republic of Ibi which is a government that has 

similar ideology to the Respondent.68 

83. After one year of the decree, news about the establishment of a new joint venture company 

injures the public purpose element of the Decree. 

84. For a tribunal to find the existence of public purpose, it is looked upon that the measure is  

in the genuine public need and exercise of the good faith.69 The need must be related to 

internal needs of the state which suggests prevention of the host state to justify an 

expropriation on the basis of foreign policy reasons. 

85. Furthermore, public purpose requirement is accepted to be breached when the property is 

seized either for personal use of a dictator or a third party or as a reprisal for another state's 

conduct.70  In this case, although the Respondent stated the decontamination of the Rhea 

river would take around 5 years, a new joint-venture agreement was made for the 

exploitation of lindoro by revoking the Decree.71 This indicates that the acts were not taken 

for public purpose but rather for reprisal for another country, demonstrating arbitrariness. 

86. Lastly, there is a violation of the legitimate expectation of the Claimant due to the 

declarations and assurances were given by the Government of the Respondent until the 

Nationalist party took office causing the Claimant to transfer all of its mining activities.72 

87. The legitimate expectation is not a condition for public purpose but it is an important 

element for good faith. By itself, it does not have the effect of expropriation.  

88. The legitimate expectation is not created only by the expectation of the agreement but also 

from the investor-friendly regimes created by the states to attract investors through 

investment prospects, governmental declarations of governmental official and so on.73 

89. Having biennial inspections by the agents of the Respondent and being found fully 

complying with its environmental-related obligations under the agreement. In addition to 

that, assurances have been given through the governmental declarations were the reasons 
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72 Exhibit 3 
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for legitimate expectations. After a change in the Governmental parties, for their interest 

disguised the Decree in the form of bona fide regulation and violated the legitimate 

expectation of the investor resulting in the violation of the public purpose element. 

 

 b. The KEA  and the Decree is not issued in accordance with due process of law  

 

90. Kronian Environmental Act is an enactment granting vast powers to interfere in 

environmentally sensitive businesses of the investors within the territory of the 

Respondent74. This draft bill had been criticised by the Liberal Party of Kronos for being 

overly restrictive, unduly affecting mining activities and impacting the national economy 

but this criticism had not been taken into account75. After KEA was passed the Presidential 

Decree was issued which had affected the Claimant adversely. Therefore, issuance of the 

KEA carries great importance. However, KEA had passed significantly faster than a normal 

speed, denying the right to conduct a public hearing which was against Kronian Constitution 

Article 59.76 

 

91. In expropriation, violation of due process of law requires an ‘actual and substantive legal 

procedures’77 are required for raising the issue of deprivation took place. There are various 

ways of violation of this condition but in this case non-compliance with local laws by means 

of violation of the Constitution Article 59 is the issue of raising the violation.78 

92. Further, the Decree is not issued in accordance with the due process of law due to a lack of 

research on the feasibility of the Study by the Claimant. Within four mounts of the 

publishment of the Study, the Decree was issued without giving a proper opportunity to  

scrutinize the results found by the Study which has been funded entirely by the Claimant.79 

93. In the case of Methanex v. the United States of America, similarly, the Respondent banned 

a gasoline additive through a research by the University of California. The Tribunal of 

Methanex investigated whether the study was based on a scientific study subjected to strict 

                                                           
74 Request for arbitration, P: 6, ¶ 167-170 
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76 Ibid, ¶ 969 pg 35 
77 ADC ¶ 435 
78 Ibid 
79 Request for arbitration, P: 7, ¶ 188-192 
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peer reviews and testimony for it to be considered within due process of law. Tribunal 

concluded it was in the due process of law since the study was based on solid scientific 

research concluding that it was done in good faith.80 

94. Methanex case indicates that, for a Study to be due process of law, it has to contain a very 

detailed and fact-based research. However, in the Study of the Respondent, it contained 

unproven conclusions which demonstrate that it lacks scientific basis showing that it was 

not adopted in good faith as well. 

95. Additionally, lack of due process of law is also leading to an outcome of lack of 

transparency as it is stated in Article 8(2)  

 ‘provide interested persons and enterprises and the other Contracting Party a 

 reasonable opportunity to comment on that proposed measure’  

where an opportunity to rebuke the Study has not been given to the Claimant. 

96. In addition to not giving the opportunity of rebuking the Study, before the issuance of the 

decree, negotiations with the Respondent was expected. However, a chance to negotiate 

was not given to the Claimant precluding a reasonable opportunity to comment on the 

proposed measure. 

97. To sum up, passing the KEA going against the Constitution and not giving adequate time 

for the Claimant to affirm the research carried out by the Respondent and acting against 

transparency results in a violation of due process of law. 

 

 c. The decree is of a discriminatory nature 

 

98. The Claimant was the sole investor in the territory of the Respondent. Although Claimant 

is the sole exploitation of lindoro in the Respondent's territory, the decree turns out to be 

made in a discriminatory nature. This comes to the light when a new investor appears for 

the exploitation of lindoro resulting from a joint venture between  Kronian state-owned 

company in the territory of Respondent appears. Subsequent to the prohibition of the 

exploitation of the lindoro, another agreement was made with a company having the 

nationality of the Republic of Ibi known to have close ties with the Government of the 

Respondent due to their ideologies affinities. It indicates that the establishing new joint 
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venture company for the exploitation of lindoro could be reversed at Respondent's 

convenience through a Presidential decree.81 

99. Issuance of the decree in a discriminatory manner results in arbitrariness which is defined 

as ‘without cause based upon law or failure to exercise honest judgment'.82 For an 

expropriation to not to be discriminatory, the expropriation must be based on, linked to or 

taken for reasons of, the investor’s nationality.83 

100. Similarly, in the case of ADC, Respondent expropriated unlawfully expropriated the 

Claimant’s investment in Hungary by taking over the operation of terminal 2 of the 

Budapest’s airport. Although the Claimant was the only foreign party affected by the 

measures taken by the Respondent, Tribunal found that treatment received by the operator’s 

appointed by Hungary and that received by foreign investors completely.84 Tribunal states 

that different treatment to different parties is enough to find expropriation which is the same 

case for the Claimant in which there is a different treatment for the enterprise of Ibi resulting 

in arbitrary treatment. Hence creating a discriminatory nature for the decree. 

 

 d. The Respondent has to pay compensation resulting from its exproriatory 

 actions 

 

101. As it has been submitted by the Claimant, the acts of the Respondent are amounting to 

indirect expropriation which requires the Respondent to be responsible for the payment of 

compensation. 

102. Even if the expropriation is accepted to be in exceptional circumstances as stated in Article 

7, it has been regulated that the Respondent has to pay adequate compensation. It is 

regulated in the BIT, also in the case law85.   

103. However, the acts of the Respondent were arbitrary and disproportionate which makes the 

Respondent be under the obligation of full reparation. Despite the Claimant has been 

operating its business obliging with all of the rules and inspections, after the newly elected 
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government, the Claimant found to be violating environmental duties. In addition to that, 

just before the elections, the head of the Government was asserting that lack of 

environmental regulation will not have any adverse effect on the exploitation of lindoro. 

104. Although specific affirmations on the continuation of the business were given, the 

Respondent transgressed legitimate expectation of the Claimant. Not only that, after 2 years 

of the cancellation of the concession agreement, with the annulment of the decree new 

concession agreement was made with another country indicating the arbitrariness of the 

measures that have been taken. 

105. Lastly, taking appropriate measures were disproportionate compared to the benefits created 

by the Claimant. Cancellation of the license was a measure for the company to stop running. 

In the Tecmed Tribunal, while deciding on the proportionality comparison between the 

protected public health and protection granted to the investment was taking into the account 

and the measure taken by the Respondent was found to be disproportionate. Size of the 

deprivation caused by the actions of the state and such deprivation was compensated or not 

was looked upon. 

106. All an all, full compensation should be paid in full for the reason of the expropriation to not 

to be in an exceptionional manner which was supposed to be in good faith, non-

discriminatory and against due process of law. 

 

iii. Police power argument imposed by the Respondent is not applicable 

 

107. The Respondent claims that there is no expropriation but it acted within its right to regulate 

while executing the Presidential Decree 2424 to preserve the human health and environment 

which has been damaged by the Claimant86. However, this argument is not acceptable 

because it does not meet the requirement of regulatory powers set out in the doctrines 

accepted by international law.  

108. According to the widely accepted view of the scholars and tribunals, when the measure is 

taken for the purpose of protection of the legitimate public welfare, except in rare 

circumstances and applied in good faith, it does not constitute expropriation87. If these 

                                                           
86 Answer to request for arbitration, P: 16, ¶ 19. 
87 Ben Mostafa, P: 275 . 
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conditions are provided, the Respondent is allowed to expropriate under the State’s right to 

regulate which is known as police powers88. 

109. Investment law jurisprudence brings forth that a state is not liable for the economic injury 

which is a consequence of bona fide regulation within the accepted police powers of the 

State89. However, this judgment received great criticism for accepting of non-liability of 

the compensation of States and conceived as creating a chance to abuse the investors90. 

110. The acceptance of application of police power doctrine only for the measures of taxation, 

crimes, and maintenance of public order has been found very broad for falling it within the 

police or regulatory power of State91. However, police powers found to be inefficient to 

dissolve the tension  between a regulation and expropriation92 and even if the application 

of police power was acceptable, the measures were neither in good faith or for a public 

purpose or non-discriminatory which have been discussed in above. Therefore, the 

measures cannot be accepted to be within regulatory powers even if the sole effect doctrine 

is not applicable. 

111. For these reasons, sole effect doctrine is commonly held in the view. According to sole 

effect doctrine, to detect expropriation effect of the measure must reach to a certain 

threshold which removes all the benefits of ownership, making the property useless or being 

equivalent to the indirect expropriation of a property right93.  

112. In fact, this concept uses the effect of the measure on the investor rather than the intent of 

the Government to find out if the investor still has control over it or not94. If the effect 

reaches to the level of taking and deprivation of the investment then the acts are found to 

be in expropriatory in nature95. Similar to this case, in the Tribunal of Metalclad, to 

conclude that whether there is an expropriation or not,  exerting the intent of the Decree for 

environmental regulation has been found unnecessary but rather the effect for the 

                                                           
88 Alain Pellet P: 449. 
89 Tecmed ¶.  119;  Saluka Partial Award¶,262. 
90 Ben Mostafa, P: 273. 
91 Saluka ¶263; see Ben Mostafa P: 274. 
92 Ibid ¶ 279. 
93 Ibid ¶279-280. 
94 Tippets ¶225-226; Azurix Award¶276. 
95 Pope and Talbot ¶102. 
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investment was search. In the end, decided that the act has been ‘constituting an act 

tantamounting to expropriation’.96 

113. In the case at hand, via the Decree, the license of exploitation lindoro has been revoked 

resulting the only investor on the mining of lindoro to cease to exist and confiscation of the 

products that has been collected so far and forcing the investor to breach the contract with 

other clients which is resulting the effect of taking. 

114. To conclude, Respondent expropriated the Claimant’s investment and did not act within 

police powers resulting in payment of full compensation.  

  

                                                           
96 Metalclad ¶ 111; Azurix Award ¶ 59. 



30 
 

ADMISSIBILTY 

ISSUE IV:THE RESPONDENT'S COUNTERCLAIMS ARE NOT ADMISSIBLE 

BEFORE THE TRIBUNAL 

 

115. Respondent merely tries to convince the arbitral tribunal with non fact based claims. 

Claimant is using its right to request for arbitration granted by the article 11 of the BIT.97  

116. The Claimant began its work in Kronos with granted licenses in August 2008 and did an 

impressive environmental job with the exploitation of lindoro. The Claimant had no issue 

with the state of Kronia until the newly elected goverment supported study that published 

on 15th of May 2016 wrongfully linked explotation of lindoro and coronary heart diseases 

increasing in Respondents territory since 2009. 

117. On 7th of September 2016 President with newly given powers on environmentally sensitive 

issues, issued the decree that falsely canceled all the licenses of the Claimant for lindoro 

mining causing immense damages to Claimants business. 

118. The claimant has been prevented from exploiting lindoro in the Site, its sole activity. 

Furthermore, on 14 September 2017, tons of lindoro stored in Claimant's facilities were 

confiscated by Respondent's officials, including those that were already prepared for export. 

Ultimately, due to the sudden cessation of revenues, Claimant had no option but to shut 

down its state-of-the-art facilities opened in August 2008. As a consequence, since the 

Decree, Claimant has not been able to honor its contractual obligations with purchasers and 

suppliers, accumulating significant losses over the period.98 

 

i. Claimant accomplished all of its environmental practices on Respondents soil with 

extreme caution and have not harmed the environmental stability of the region. 

 

 a. Claimant proved its quality conducted work in every state inspection 

 through the years. 

 

                                                           
97 BIT P.44, ¶ 1225 
98Request for Arbitration,P.7, ¶200 
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119. All biennial inspections by agents of Respondent’s Ministry for Agriculture, Forestry and 

Land provided by the agreement between the parties including the latest held in September 

2015, Claimant has been found in full compliance with its environment related obligations 

99. 

120. Also at the timespan of the execution of the agreement,Respondent’s Government, 

repeatedly assured, through Presidential statements published on Respondent's official 

website as well as Presidential speeches,that Claimant's investment was welcome and that 

the lack of a regulatory framework for mining activities was not a risk for Claimants 

activities100. The Claimant's presence in the lindoro mining business helped Respondent's 

economy greatly and give job opportunities to the local people in the factories of 

Claimant.Respondent’s act of banning the license of Claimant for lindoro mining not only 

caused those factories to close, workers lost their jobs in factories. 

121. According to the presidential decree companies shall compensate all "proven" 

environmental damages they caused101,while Claimant caused no harm to the Rhea River 

or to environment.Respondent still to this day could not prove these damages with solid 

evidence. 

122. According to Ewad and Parlett one source of the obligation for investors to protect the 

environment can be the domestic law. “The first is that the investor may be (and usually is) 

obliged to comply with domestic laws of the host State governing environmental protection. 

An investment contract may explicitly provide that an investor has to comply with 

applicable Host State law”102. Howeer, obviously in the case at hand this source is not 

possible because as the Claimant stated above there was no environmental code in the 

Respondents legal system at the start of the investment and it was Claimant's investment 

agreement with Respondent that put some environmental code in perspective and 

accomplished in the Respondent’s legal system. 

 

ii. The study failed to confirm a causal link between the exploitation of lindoro and 

increase of coronary diseases in Respondent’s population. 

                                                           
99 Request for Arbitration,P.5, ¶ 135 
100 Request for Arbitration,P.5, ¶ 135 
101 Exhibit 5: The Decree ,P.52 ¶ 1440,art.3 
102 Ewad/Parlett,2017 
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123. Only four months has passed between the publication of the study and the Decree was 

issued clearly indicates insufficient time for Respondent to properly analyze the Study’s 

unproven conclusion. 

124. The whole study was funded by Respondent's government.And the unproven conclusion 

gave the Respondent the reason that it needs to make the Decree. Claimant claims that these 

4 months are clearly not enough to make a study of this magnitude and it seems that 

Respondent is using this “state funded” research to frame Claimant for a non-existing link 

that Kronian National University created between the exploitation of lindoro causing the 

increasing amount of coronary heart disease in the Kronian society. The National 

University itself confirm that, “The School of Environment and Climate Change of the 

Kronian Federal University is appreciative of the support extended by the Kronian 

Government,without which this study would not have been possible.”103. 

125. This issue is also stated in the executive summary of The Study, which states “It is not yet 

possible to conclusively confirm a causal link between the exploitation of lindoro and the 

rising incidence of CVD in the population of the surrounding areas”.104 Not only this but 

study also confirms there is still little or non proof that can link exploitation of lindoro to 

other diseases increasing in the Kronian society.It is stated that “a longer sampling window 

is required to conclusively confirm that the exploitation of lindoro has triggered 

microcephaly(or other heart diseases) in Kronos”.105 Claimant simply believes that not only 

there is no indication for a link between these events,there is also not nearly enough study 

and research are being conducted by the Respondent for this matter of importance. 

126. In Perenco Ecuador Ltd v Republic of Ecuador case The Republic of Ecuador accused 

Perenco of harming the environment during their investment operations which Ecuador 

brought forth as a proof studies from their experts. Against these accusations Perenco also 

sent their own experts to study the environmental harm and it resulted with significant 

disagreement between the party-appointed experts on the extent of contamination and 

Perenco’s responsibility. So the arbitral tribunal sent their own research team to understand 

                                                           
103 Exhibit 4: The Study,P.50,¶ 1385 
104 Exhibit 4: The Study,P.51,¶ 1405 
105 Exhibit 4: The Study,P.51,¶ 1415 
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the damage and situation.106 Because of the current untrustworthy form of the study 

conducted by the Respondent supporting University of Kronia, Claimant respectfully ask 

the arbitral tribunal to decide on the environmental damages not based on the university's 

study but based on an independent and trustworthy researched being made in the Rhea River 

to decide on the matter. The main reason Claimant does not trust this study is because just 

like the acceptance of the new environmental code of Kronia,Respondent is rushing every 

step of this research,not even upholding their own constitution,to take away Claimant's job 

of lindoro mining. 

127. Not only Claimant received damages because of the removed license but also Claimant was 

precluded from the mining industry in the Host State when it was revealed that Respondent 

was planning to found a new joint company with another state to restart the exploitation 

and mining of lindoro in the region. If the alleged enviromental damage and health issues 

raising from the lindoro exploitation is accurate this would mean that Respondent does not 

even see any reason to fix the issues before starting the exploitation of lindoro once again. 

Respondent does not apply a plan or a correction for the so called “harms caused to the 

enviroment” but instead uses this fallacy only to breach the BIT agreements and drive The 

Claimant away without facing any legal consequences. 

128. Although Respondent claims environmental damage and the hurting of Kronian people 

were the reasons for banning the lindoro exploitation without any kind of repairment to the 

environment or medically helping to the people of Kronia, Respondent decided to let 

lindoro exploitation in the country once again with foundation of a new company to do the 

exploitaiton. This makes Respondent's motives against Claimant severely suspicious and 

causes the Claimant to question them even more. So because of that Claimant asks from 

the arbitral tribunal to decide on the matter while considering on these details as well. 

 iii. Respodent’s Counterclaims Are Not Admissible In Front Of The Arbitral 

 Tribunal 

129. Respondent’s counterclaims are not admissible because (i) a special dispute resolution 

procedure is available and (ii) There is no close connection requirement of the 

                                                           
106 Perenco,2015, ICSID Case No. ARB/08/6, ¶582 
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counterclaim with the primary claim.  

 

 a. A special dispute resolution procedure is available.  

 

130. The Respondent is seeking by way of counterclaim to recover damages for the harm caused 

by the actions of the Claimant. Respondent seeks this Tribunal to declare that Claimant has 

caused has caused severe environmental damage. Presumably, Respondent refers harm as 

the contamination of the Rhea River. However, these issues are regulated under Kronian 

Environmental Act, which was passed on 12 June 2015. At the time of conclusion of the 

license agreement mining activities in Respondent’s territory were not at all regulated. The 

aforementioned act aimed at protecting the waters in the region and failure to comply with 

said obligation may lead to severe penalties, including fines, the immediate withdrawal of 

environmental licenses and the forfeiture of facilities, and the obligation to remedy and/or 

compensate the environmental damage.  (factual background par. 410) The alleged 

violation of the Kronian Environmental Act is a general law of Respondent.  

131. Even if the SCC Arbitration rules provide for a submission of counterclaims it is ousted by 

the forum selection clause specifying the Kronian courts which is contained in the 

Concession Agreement. According to the ‘Dispute Resolution' provision of the Concession 

Agreement ‘Any dispute arising directly out of this Agreement, including its termination, 

shall be submitted to the courts of the Republic of Kronos, which hold exclusive 

jurisdiction.'Therefore any disputes arising thereof shall be submitted to the Kronian courts. 

Therefore, this counterclaim shall fall within the jurisdiction of the Kronian courts, and this 

Tribunal shall find that it has no jurisdiction over the counterclaim. In Saluka Counterclaim, 

even if the BIT allowed the tribunal to exercise jurisdiction over the counterclaim, the 

tribunal held that it did not have jurisdiction because there is a special dispute resolution 

procedure established for the issues contested in counterclaim 

132. Similarly, in Amco v. Indonesia, the tribunal refused to entertain Indonesia’s counterclaim 

because it arose out of non-compliance with the general law of the state and a special 

dispute resolution procedure is available. It stated that  

 "...It is correct to distinguish between the rights and obligations that are applicable 

to legal or natural persons who are within the reach of a host State's jurisdiction, 

as a matter of general law, and rights and obligations that are applicable to an 
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investor as a consequence of an investment agreement entered into with that host 

state. Legal disputes relating to the latter will fall under Article 25(1) of the 

Convention..”. 

133. The position of the Tribunal in the Iran-US Claims has been the following:  

“When claims are based on contracts, the Tribunal has consistently held that it has 

no jurisdiction over counterclaims seeking Iranian taxes or social security 

premiums allegedly owed by the claimant and attributable to the performance of 

those contracts. The reason is that such counterclaims arise from provisions of 

Iranian law, not from the contracts. Even when the contracts contained clauses 

requiring the claimant to comply with Iranian tax and social security laws, it was 

the law, not the contract, that was the source of the alleged obligation.”107   

134. In Paushok v. The Government of Mongolia, the BIT in Paushok applies to "[d]isputes 

between one of the Contracting Parties and an investor of the other Contracting Party, 

arising in connection with realization of investments.” The tribunal suggested that  

 ‘ ...If the Arbitral Tribunal extended its jurisdiction to the Counterclaims, it would 

 be acquiescing to a possible exorbitant extension of Mongolia’s legislative 

 jurisdiction without any legal basis under international law to do so, since the 

 generally accepted principle is the non-extraterritorial  enforceability of 

 national public laws and, specifically, of national tax laws.’108   

135. Similarly, in the case at hand Respondent is seeking to extend the enforcement of its public 

law, in particular Kronian Environmental Act (“KEA”) to individuals or entities not subject 

to and not having accepted to submit to Kronian public law or its courts.  

136. A similar reasoning was expressed in the Iran-United States Claims Tribunal Computer 

Sciences award: "Such a claim is essentially a request that this Tribunal enforce the tax laws 

of a sovereign state [...] It is a "universally accepted rule that public law may not be 

extraterritorially enforced". Tax laws are manifestation of jus imperii which may be 

exercised only within the borders of a state. In addition, revenue laws are typically 

enormously complex, so much so that their enforcement is frequently assigned to 

specialized courts or administrative agencies. For those reasons, actions to enforce tax laws 

are universally limited to the domestic forum (…..) The Tribunal thus had no jurisdiction 

over the [tax claim]109. 

 

                                                           
107 Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal (1996),P.116 
108 Sergei, 2011 at P. 166 ¶.695 
109 Computer Sciences Award No. 221-65-1,1986,P. 55-56. 
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 b. There is no close connection requirement of the counterclaim with the 

primary claim 

 

137. Even though the case at hand is not subjected to the ICSID rules, Article 46 of the ICSID 

Convention allows the filing of counterclaims in procedures under the ICSID’s jurisdiction 

and sets out three conditions to be fulfilled by a counterclaim in order to be accepted, except 

otherwise expressly agreed by the parties. First, the counterclaim must be connected with 

the claim. The second requirement is for the counterclaim to be within the consent of the 

parties to the dispute, as is necessary under Article 25 of the Convention for any primary 

claim. Finally, the provision makes reference to the general jurisdictional requirements of 

ICSID. A counterclaim that meets the other requirements set out previously in the 

provision, but does not arise out of an investment or is not lodged between a foreign investor 

and a state party to the Convention is effectively outside the arbitral tribunal’s jurisdiction.  

In the case at hand, Respondent has not met the requirements stated in Art.46 of ICSID. 

138. Claimant submits that a counterclaim is not admissible unless it is closely connected with 

the primary claim since otherwise the hearing of the primary claim would become tangled. 

In the case at hand, Respondent’s counterclaim, which is based on the Concession  

Agreement, is not closely connected with the Claimant’s claim (primary claim), which is 

based on Article 7 (Expropriation) of the Kronos-Ticadia BIT. 

139. In Saluka,110 the tribunal refused to accept the admissibility of the Czech Republic’s 

counterclaim regarding breach of the original share-purchases agreement through which the 

claimant to acquire its investment. Although the dispute resolution provision in that case 

has a very broad stipulation to cover all disputes concerning an investment, the tribunal 

found that the additional requirement of close connexion with the primary claim has not 

been fulfilled. In the present case, the primary claims is the compensation for the unlawful 

expropriation that led to violation of its obligation under Kronos Ticadia BIT. Meanwhile, 

the counterclaim was regarding the alleged violation Kronian Environmental Act which 

was not passed when the BIT was concluded.  

 

iv. Respondent did not paid compensation or reparations for Claimant’s damages. 

                                                           
110 Saluka Investments  
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140. To look into issues of expropriation, distinctions between lawful and unlawful 

expropriation needs to be made. Lawful expropriation is an act that states uses which is 

given to state as a right by law.Although even if laws grant states the right of expropriation 

it is not sanctioned under the International law.Unlawful expropriation on the other hand is 

a wrongdoing with no legal ground. 

141. “In 1928, the Permanent Court of International Justice in the Chorzów case made a 

distinction between lawful and unlawful takings and their different financial 

consequences.”111. Also according to the UNCTAD series on issues in international 

investment agreements II,  

 “The Chorzow case held that, in case of lawful expropriation, the damage suffered 

 must be repaired through the “payment of fair compensation” or “the just price of 

 what was expropriated” 

at the time of the expropriation,meaning the “value of the undertaking at the moment of 

dispossession, plus interest to the day of payment”. By contrast, it decided that,  

 “in case of unlawful expropriation, international law provides for restitutio in 

 integrum or, if impossible, its monetary equivalent at the time of the judgment”.112 

142. Same economical consequences against those kinds of expropriations were accepted and 

reaffirmed in Amoco v. Iran113 and ADC v. Hungary114 cases. In ADC v. Hungary case,the 

tribunal noted that the investment’s value had risen considerably after the expropriation, 

and therefore considered that 

 “the application of the Chorzów standard requires that the date of valuation should 

 be the date of the Award and not the date of expropriation, since this is what is 

 necessary to put the Claimants in the same position as if the expropriation had not 

 been committed”115.  

Therefore, Claimant asks the arbitral tribunal that same treatment to be used against the 

Respondent so that the Investment damages can be calculated correctly. Adding that 

Respondent is currently forming a new company joint venturing with another company 

from The Republic of Ibi, which this company will start to exploit lindoro in the country 

                                                           
111 UNCTAD,2011,P.111 
112 Ibid 
113 Amoco,1987 
114 ADC, ICSID Case No. ARB/03/16 
115 UNCTAD,2011,P.116 
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once again in 2019.116 These new ventures will clearly raise the lindoro investment costs 

and profits in the area immensely so the damage calculations should be done accordingly 

for the Claimant. 

143. In the current case the Respondent through using its power not only breached the BIT 

agreement between the parties but also did not paid the required compensation to the 

Claimant leaving the Claimant with immense damages that caused lethal consequences. 

 

 

  

                                                           
116 Facts,P.37, ¶ 1035 
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PRAYERS FOR RELIEF 

 

 

144. Claimant hereby requests the arbitral tribunal to:  

 

(i)  Declare that Respondent is liable for violation of the BIT;  

(ii)  Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 450,000,000;  

(iii)  Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements;  

(iv)  Order payment of pre-award interest and post-award interest at a rate to be fixed by 

the Tribunal; and  

(v)  Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 

Submitted on 18 September 2018 by TEAM KHAN 

 

On behalf of Claimant 

FENOSCADIA LIMITED 


