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1 
 

SUMMARY OF FACTS 

1. Fenoscadia Limited (the Claimant) is a worldwide known enterprise that explores 

and exploits rare earth metals. On April 20, 2000, the Claimant won a public auction conducted 

by the Republic of Kronos (the Respondent), to exploit an area in the Respondent’s territory (the 

Site). 

2. On June 1, 2000, an agreement was made by both parties, in which the Claimant 

received the rights to exploit the Site, for 60 years, in exchange of the payment of certain 

percentage of the revenues.  

3. The exploitation effectively started on August 2008, when the Claimant did not 

have a mining industry nor an environmental regulation. Thus, the agreement was the sole 

regulation of the exploitation.   

4. The Claimant was inspected by the Respondent’s authorities and was repeatedly 

found in compliance regarding its environmental obligations, up until September 2015.  

5. On October 2014, a new government raised and implemented policies to protect 

national companies. In this sense, several environmental bills were passed, including the Kronian 

Environmental Act, on the 12th June 2015. 

6. On May 2016 a study was published by the Kronian Federal University, that stated 

that the exploitation of lindoro could cause health diseases in workers and near populations. 

Months later the Presidential Decree was issued, that banned the exploitation of lindoro in the 

Respondent’s country, terminating the Agreement with the Claimant. The Claimant was not 

allowed the opportunity to produce contradictory evidence. 

7. On September 8, 2016 the Claimant filed a motion in the Respondent’s courts to 

suspend the effects of the Decree, without addressing breaches nor damages. The Claimant also 

intended to keep the negotiations. The Respondent reaffirmed its regulations, including the 

Presidential Decree would not be revoked, and as a consequence the Claimant withdrew its motion. 

8. As a consequence of the Presidential Decree, the Claimant could not exploit lindoro, 

and the one stored in its facilities was confiscated.  Due to several losses, and the impossibility to 

continue its business, the Claimant had to close its facilities. 
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9. Furthermore, on August 2017, a new company was created, as a result of a joint 

venture of a Kronian owned company and an enterprise from the Republic of Ibi, a bordering state, 

for restating the exploitation of lindoro in 2019.  

ARGUMENTS 

1. THIS TRIBUNAL HAS JURISDICTION RATIONE PERSONAE OVER THE 

PRESENT DISPUTE 

10. This Arbitral Tribunal has jurisdiction ratione personae over the present dispute as 

the Claimant is an investor from Ticadia (Section 1.1) and its investment qualifies as a covered 

investment under the BIT (Section 1.2).  

1.1.  The Claimant qualifies as an investor from Ticadia 

11. In application of either of the tests used in case law to establish the nationality of 

an investor that is a legal entity, the Claimant qualifies as an investor from Ticadia under the terms 

of the BIT, as it is (i) incorporated in Ticadia (Section 1.1.1), (ii) its effective centre of business is 

seated in Ticadia, and (iii) the majority of its shares are held by Ticadian nationals, and thus the 

Arbitral Tribunal has jurisdiction ratione personae over the present dispute (Section 1.1.2). 

Finally, the Respondent’s proposal to take into consideration the nationality of Claimant’s 

shareholders to determine its nationality should be dismissed by the Tribunal (Section 1.1.3).  

12. Prior to addressing the underlying legal issues, it is important to note some 

fundamental facts in relation to this matter: the Claimant is a company duly incorporated under 

the laws of Ticadia as of 19931 and complies with its tax obligations in Ticadia.2 Furthermore, all 

of the Claimant’s business management activities are carried out in Ticadia.3 Therefore, as will be 

shown below, the Claimant can only be regarded as a Ticadian entity for purposes of the BIT. 

1.1.1 The Claimant is incorporated in Ticadia 

13. This Arbitral Tribunal has jurisdiction ratione personae over the present dispute as 

the Claimant is incorporated in Ticadia. 

                                                      
1  Statement of Unconstested Facts, ¶6. 
2  P.O. 2, ¶2. 
3  Statement of Uncontested Facts, ¶12. 
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14. Investor-State arbitration allows foreign investors to directly claim against the State 

in which they invested.4 In order to gain access to treaty protection, the nationality of the investor 

becomes the fundamental requirement to determine the jurisdiction ratione personae of the 

Arbitral Tribunal.5 The nationality of an investor may be determined in a variety of ways by 

application of the relevant treaty, which often sets forth the requirements that must be fulfilled for 

an investor to be deemed a national of either of the Contracting Parties.6 However, when a treaty 

is silent regarding the criteria to determine the nationality of an investor, the arbitral tribunal should 

resolve this issue by application of the rules of treaty interpretation.7 

16. Article 31(1) of the Vienna Convention on the Law of Treaties (hereinafter, the 

“Vienna Convention”) states that a treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in light of its object 

and purpose.8 In application of said rule of treaty interpretation, two predominant different 

approaches have been applied to determine the nationality of a claimant investor by case law:9 (i) 

whether the Claimant is incorporated under the laws of one of the  Contracting Parties to the 

relevant BIT; or (ii) whether – under a subjective test – the seat of the company is located in one 

of the Contracting Parties,10 which test has been referred to as the control-test.11  

17. Regarding the first solution, in case law, the most widespread approach to date has 

been the application of an objective test. A noteworthy example is the case of Tokios Tokeles v. 

Ukraine,12 in which the Tribunal applied Article 31(1) Vienna Convention to interpret the 

applicable Ukraine-Lithuania BIT and determined that Tokios Tokeles was an investor within its 

scope due to the circumstance that it was a company incorporated under the laws of Lithuania. 

Against this conclusion, the respondent (Ukraine) had argued that the tribunal lacked jurisdiction 

ratione personae based on the circumstance that the claimant’s shareholders were nationals of the 

host state, as well as the claimant’s lack of substantial business activity in its country of 

                                                      
4  McLachlan/Shore/Weinger, p. 156; Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 444; Wisner/ Gallus, p. 

927. 
5  Wisner/ Gallus, p. 927. 
6  McLachlan/Shore/Weinger, p. 156. 
7  Loewen v. United States; Tokios Tokeles v. Ukraine; Wisner/Gallus, p. 942; Turner, p. 444. 
8  Vienna Convention, Art. 31(1). 
9  McLachlan/Shore/Weinger, p. 157. 
10  McLachlan/Shore/Weinger, p. 157. 
11  Tokios Tokeles v. Ukraine,   ¶ 31. 
12  Tokios Tokeles v. Ukraine, ¶ 31. 
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incorporation.13 However, the arbitral tribunal in the Tokios Tokeles case held that the intent of the 

contracting parties in the treaty was a determining factor to not restrict the definition of investor:  

“The object and purpose of the Treaty likewise confirm that the control-test should 

not be used to restrict the scope of “investors” in Article 1(2)(b). The preamble 

expresses the Contracting Parties’ intent to “intensify economic cooperation to 

the mutual benefit of both States” and “create and maintain favourable 

conditions for investment of investors of one State in the territory of the other 

State.” 14  

18. After carefully considering the respondent’s arguments, the tribunal dismissed the 

respondent’s argument in the understanding that, had the Contracting Parties wanted to apply a 

higher threshold to determine the nationality, then it was their responsibility to include a stricter 

criterion in the BIT. The intent of the parties when signing the BIT was to promote investment, 

therefore, lacking a nationality criterion in the treaty, there was no reason for the tribunal to apply 

a non-existing higher threshold other than the generic objective test of place of incorporation. 

Hence, the tribunal in the Tokios Tokeles case understood that the place of incorporation was 

enough to determine an investor’s nationality in the absence of a more rigorous standard as agreed 

by the Contracting Parties in the BIT.15 When no specific requirements are set forth in the BIT, 

the tribunal should abstain from any other additional requirement than the ones indicated therein.16 

19. Similarly to the BIT in the Tokios Tokeles case, in the present case, the Preamble 

of the BIT clearly states that both Contracting Parties expect to: 

“(…) promote greater economic cooperation between them, with respect to 

investment by nationals and companies of one Contracting Party in the territory of 

the other Contracting Party”.17  

Additionally, the Preamble of the BIT also states the following: 

“(…) That the promotion and the protection of investments of investors of one 

Contracting Party in the territory of the other Contracting Party will be conducive to the 

                                                      
13  Tokios Tokeles v. Ukraine, ¶33. 
14  Tokios Tokeles v. Ukraine, ¶ 31 (emphasis added). 
15  Tokios Tokeles v. Ukraine, ¶ 69. 
16  Ceskoslovenska Obchodni Banka AS v Slovakia, ¶31.  
17  BIT, Preamble (emphasis added). 
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stimulation of mutually beneficial business activity, to the development of economic 

cooperation between the Contracting Parties, and to the promotion of sustainable 

development.”18  

20. These excerpts are substantially the same as the ones in which the tribunal in the 

Tokios Tokeles case relied upon. Moreover, Article 3(1) of the BIT also states that each Contracting 

Party shall encourage the creation of favorable conditions for investments in its territory by 

investors of the other Contracting Party.19 Both Kronos and Ticadia were free to determine the 

definition of nationality that would best tailor their interests. However, they were silent on this 

regard, while simultaneously opting to expressly set forth that the aim of the BIT was to protect 

investors in the interest of strengthening their business activity. The solution can be no different 

from that reached by the Tokios Tokeles tribunal: the interpretation of the BIT that is most loyal to 

the will of the parties is not to restrict the access of investors to Investor-State arbitration, hence 

not to impose strict requirements for investors to be deemed as nationals of a Contracting Party, 

being that the criterion of incorporation should suffice.  

21. The Tokios Tokeles approach has been subsequently adopted by the tribunals in the 

KT Asia v. Kazakhstan case,20 in the Gold Reserve v. Venezuela case,21 in the Rompetrol v. 

Romania case22 and in the Burimi v. Albania case.23  Moreover, the tribunal in Charanne v. Spain 

case – under the SCC Rules – also followed the Tokios Tokeles case’s analysis to determine that 

the incorporation of a corporation determines its nationality.24 Thus, there is an overwhelming 

consensus supporting the rationale applied by the tribunal in the Tokios Tokeles, in the  

understanding that the place of incorporation of a company determines its nationality for the 

purposes of BIT protection.25 

22. Absent any additional requirement in the relevant Treaty, a corporation’s claim on 

nationality should be addressed with a formalistic approach to avoid adding requirements that the 

                                                      
18  BIT, Preamble (emphasis added). 
19  BIT, Art. 3.1. 
20  KT Asia v. Kazakhstan, ¶121. 
21  Gold Reserve v. Venezuela, ¶252. 
22  Rompetrol v. Romania, ¶82. 
23  Burimi v. Albania, ¶132. 
24  Charanne v. Spain, ¶416. 
25  McLachlan/Shore/Weinger, p. 157. 
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relevant Treaty did not have to determine a party’s nationality.26 This formalistic approach only 

requires a corporation to demonstrate as a matter of fact that it is incorporated in one of the 

Contracting Parties to the relevant BIT.27 

23. In application of Article 31(1) of the Vienna Convention, the BIT should be 

interpreted in accordance with its object and purpose, which is none other than to intensify 

economic cooperation and hence, to provide a wide scope of protection for investors.28 Therefore, 

the definition of nationality should accompany this object and purpose, and absent one, this 

Tribunal should consider the parties’ intent and provide for an objective, non-restrictive test. Such 

definition should be satisfied by showing that the Claimant is duly incorporated and in compliance 

with the laws of Ticadia. 

24. By proving that the Claimant is still incorporated in Ticadia, the Claimant is entitled 

to the benefits given to investors under the BIT. This is because Art 1.4 of the BIT specifically 

states that the term “investor of a Contracting Party” means a “(…) enterprise of a Contracting 

Party, that seeks to make, is making, or has made an investment in the other Contracting Party´s 

territory”. The Tribunal should not place any further requirements than the ones placed in the BIT. 

Therefore, it should conclude that it has jurisdiction ratione personae over the dispute. 

1.1.2. In any event, the Claimant’s business is seated in Ticadia and thus the Arbitral 

Tribunal has jurisdiction ratione personae over the present dispute 

25. As noted above,29 the objective test which merely looks at a party’s place of 

incorporation has been the most widespread approach to determining the ntionality of a legal entity 

investor. However, another approach that has also been used by tribunals has been to consider the 

seat of the Claimant’s business. In this case, as shall be shown below, both approaches lead to the 

same conclusion: Claimant has standing as a Ticadian national to bring forth a claim before this 

Arbitral Tribunal.  

 26. In the understanding that the incorporation of a party is not enough to determine the 

nationality of a party, some tribunals have addressed these cases by using a substantive test, also 

                                                      
26  Ceskoslovenska Obchodni Banka AS v Slovakia, ¶31. 
27  Ceskoslovenska Obchodni Banka AS v Slovakia, ¶31; McLachlan/Shore/Weinger, p. 159. 
28  BIT, Preamble; BIT, ART. 3.1. 
29  See Section 1.1.1. 
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called the theory of the seat.30 The theory of the seat – also known as the steige social - takes into 

consideration a party’s effective centre of administration.31  Factors such as where a company’s 

directors, shareholders, employees and operations are located are addressed to determine this 

effective centre of administration.32 For instance, in order to determine the effective centre of 

administration, the tribunal in the Alps Finance v. Slovak Republic case understood that:  

“(…)Proof of a ‘business seat’, in the meaning of an effective centre of administration of the 

business operations, requires additional elements, such as the proof that: the place where 

the company board of directors regularly meets or the shareholders’ meetings are held is 

in Swiss territory; there is a management at the top of the company sitting in Switzerland; 

the company has a certain number of employees working at the seat; an address with phone 

and fax numbers are offered to third parties entering in contact with the company(…)”33  

27. In the Alps Finance v. Slovak Republic case, 34 the tribunal declined jurisdiction on 

the basis that the claimant did not meet with the centre of administration requirement placed in the 

Switzerland – Slovak Republic BIT.35 A similar approach – with a different result – was dealt in 

the Tenaris and Talta v. Venezuela case.36 In assessing whether Tenaris’ and Talta’s actual or 

effective centre of administration was located in Luxembourg and Portugal respectively, the 

tribunal considered critical to examine the actual nature of each company. The tribunal understood 

that having little operations but an active management in those locations was enough to comply 

with the effective centre of administration requirement. 

28. The Respondent has argued that the Claimant’s board of directors is comprised by 

a majority of Kronian nationals due to the power of the Kronian shareholders of the Claimant. 

Once again, this is inaccurate. It is expressly recognized that 35% of the Claimant shares are owned 

by Kronian nationals.37  

                                                      
30  McLachlan/Shore/Weinger, p. 157; Turner, p. 454. 

31Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 454. 

Autopista v. Venezuela; Yaung Chi Oo v. Myanmar; McLachlan/Shore/Weinger, p. 177; 

Muchlinski/Ortino/Schreurer, p. 77;  Turner, p. 454. 
33  Alps Finance v. Slovak Republic, ¶217 (emphasis added). 
34  Alps Finance v. Slovak Republic, ¶217. 
35  Switzerland – Slovakia BIT, Art. 1(c). 
36  Tenaris and Tanta v. Venezuela, ¶201. 
37  Statement of Uncontested Facts, ¶6.  
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29. Moreover, the Claimant´s CEO resides in Ticadia, 38 although not being a national 

from Ticadia.39 Accordingly, all of the Claimant´s business formalities, including most of the 

meetings of the board of directors are carried out in Ticadia.40 Additionally, the Claimant has an 

office located in Ticadia, with a phone and fax number.41 This shows that the Claimant´s effective 

centre of business is located in Ticadia. It is normal for enterprises to have businesses in other 

states. However, not because of that they lose their nationality. Therefore, the Claimant complies 

with the assessments made in the Alps Finance v. Slovak Republic case42 and in the Tenaris and 

Talta v. Venezuela case43 to determine if the claimants complied with the effective centre of 

administration requirement.  

30. All of the aforementioned facts only point to one State: Ticadia. In the first place, 

the Claimant is incorporated under the laws of Ticadia. However, even when looking for the 

effective centre of administration, and in the second place, the Claimant also complies with the 

substantive test, as its effective centre of business is located in Ticadia. Therefore, the Claimant 

should be considered as an investor under the BIT and this Tribunal should declare that it has 

jurisdiction ratione persone over the dispute. 

1.1.3 All of the other issues raised by the Respondent to challenge the Claimant’s 

nationality also show that the Claimant is a national of Ticadia. 

31. The Respondent has argued that the Claimant cannot relay in the BIT benefits as 

the Claimant’s shareholders are not nationals from Ticadia. However, the criterion proposed by 

the Respondent should not be addressed by the Arbitral Tribunal. 

32. In cases where the company is incorporated in a contracting state but is controlled 

by third country nationals, tribunals have been reluctant to pierce the corporate veil, that is, to look 

into the company’s shareholders.44 This latter approach, which the Respondent pretends to apply 

                                                      
38  Statement of Uncontested Facts, ¶6. 
39  P.O. 2, ¶2. 
40  Statement of Uncontested Facts, ¶12. 
41  Request, ¶40. 
42  Alps Finance v. Slovak Republic, ¶217. 
43  Tenaris and Tanta v. Venezuela, ¶201. 
44  Tokios Tokeles v. Ukraine, ¶ 69; Yannaca-Small, p. 244; McLachlan/Shore/Weinger, p. 177; 

Rubins/Kinsella, 281. 
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in this case, has only been addressed by tribunals whenever the relevant BIT specifically includes 

the subjective test within the definition of nationality.45  

33. Moreover, the so-called control test could result impracticable.46 This is because 

the tribunal could hold the burden of analysing the second, third, fourth or whichever degree of 

ownership of a company, which is not only inefficient to do, but could also shed inconclusive 

results as, once again, there is no criterion to determine where to draw the line.47 Finally, the 

control test has not been taking into account in situations where the shareholders in question are 

not holders of the majority of shares of the company.48 

34. The Respondent has argued that Kronian nationals are owners of a substantial part 

of the Claimant’s voting shares and has relied on this fact to create the impression that the Claimant 

is not a national from Ticadia.49 However, this is inaccurate. Precisely, the Claimant’s shares are 

owned in a 65% by a Ticadian Investment Fund.50 That is, if this Tribunal were to analyse 

Claimant’s ownership in order to determine its nationality, it would still find that Ticadia is the 

predominant nationality of the Claimant’s investors. Kronian nationals own only 35% of the 

Claimant shares and such number is insignificant51 to prefer the control test before the other two 

mentioned tests52. 

35. On the other hand, and even if the Tribunal were to understand that 35% of shares 

own by Kronian nationals require the attention of the Tribunal, the applicable BIT is silent to this 

regard.53 The BIT presents a very broad definition of “Investor of a Contracting State” which does 

not require in any place that an investor should be owned by a certain percentage of nationals of 

the Contracting Parties.  

36. Therefore, the Tribunal should not address the RESPONDENT´s proposal to look 

at the Claimant shareholders. However, even by looking at the Claimant shareholders, the Tribunal 

                                                      
45  Alps Finance v. Slovak Republic, ¶217. 
46  Wisner/ Gallus, p. 935. 
47  Wisner/ Gallus, p. 935. 
48  CMS Gas v. Argentina; Dugan/Wallace/Rubins/Sabahi, p. 311. 
49  Answer, ¶3. 
50  Statement of Uncontested Facts, ¶6. 
51  CMS Gas v. Argentina; Dugan/Wallace/Rubins/Sabahi, p. 311. 
52  For the other two tests, see 1.1.1 and 1.1.2. 
53  BIT, Art. 1.4. 
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will only find that 65% of the shares are owned by a Ticadian investment fund.54 Once again, all 

paths lead to Ticadia. As such, the Tribunal should determine that it had jurisdiction ratione 

personae over the dispute. 

1.2 Claimant’s investment qualifies as a covered investment under the BIT 

37. The Tribunal also has jurisdiction over the present dispute as the Claimant´s 

investment falls within the scope of the BIT. 

38. In the present case, the BIT recognizes as covered investments those which fulfill 

four requirements: (i) it must be an investment made in the territory of a contracting party, (ii) by 

an investor from the other contracting party, (iii) existing at the time of the BIT or made thereafter, 

and (iv) that has been admitted under the contracting party’s laws and regulations.55 

39. In this case, the Claimant’s investment consists of the exploitation of a large reserve 

of a rare mineral called lindoro. As stated by Professor Schreuer, one classical example of a foreign 

investment can be seen in the mining of minerals. 56 Said investment was made in the territory of 

Kronos,57 with the concession agreement being signed on June 1st, 2000,58 i.e. after the entry into 

force of the BIT. 59 It is also undisputed that the investment was admitted under Kronian laws and 

regulations at the time it was made. 60  

40. Thus, the investment is included under the definition set forth in Article 1.1(f) of 

the BIT, as the Claimant committed capitals and other resources61 to develop an economic activity 

in the territory of the Respondent. 62 

 

 

 

CONCLUSION I: 

                                                      
54  Statement of Uncontested Facts, ¶6. 
55  BIT, Art. 1.3. 
56  Schreuer, p. 138; McLachlan/Shore/Weinger, p. 217. 
57  Statement of uncontested facts, ¶4. 
58  Statement of uncontested facts, ¶8. 
59  Statement of uncontested facts, ¶5. 
60  Statement of uncontested facts, ¶8-10. 
61  Statement of uncontested facts, ¶9. 
62  Statement of uncontested facts, ¶11. 
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41. The Arbitral Tribunal has jurisdiction ratione personae over the dispute. Firstly, because 

the Claimant is incorporated under the laws of Ticadia and can therefore benefit from the BIT 

between Ticadia and Kronos. Secondly, and even if the Tribunal understands that the Claimant’s 

incorporation is not enough to determine its nationality, the Claimant’s effective centre of business 

is located in Ticadia. Thirdly, the Tribunal should not address the Respondent’s arguments related 

to the Claimant’s. As a first basis, because this approach is not covered within the BIT. As a second 

basis, even if looking at the Claimant’s shareholders, the only Thus, the Claimant’s nationality is 

in Ticadia. Fourthly, the Claimant’s investment is covered within the scope of the BIT. All of these 

factors determine that the Arbitral Tribunal has jurisdiction over the present dispute. 

2.  THE CLAIMANT’S CLAIMS ARE ADMISSIBLE UNDER ART. 11 OF THE BIT 

42. The Claimant’s claims are admissible in accordance with the BIT in light of the 

following reasons: (i) first, because it complied with the procedural requirements set forth in the 

BIT (Section 2.1), (ii) second, because the claims initiated before Kronos Federal Court and this 

arbitral tribunal are not related (Section 2.2), and (iii) third, the Claimant withdrew its claims from 

Kronos Federal Court (Section 2.3). Therefore, the Claimant is entitled to pursue its claims in this 

arbitration.  

2.1. The Claimant complied with the procedural requirements set forth by Article 

11 BIT 

43. Art. 11(3) BIT foresees two requirements in order for an investor to submit an 

investment dispute before an SCC arbitration tribunal: (i) first, to attempt to settle the dispute 

amicably (ii) second, waiting for a period of six months to elapse from the date on which the 

dispute arose. The Claimant fulfilled both, which circumstance has not been disputed by the 

Respondent. Consequently, the Claimant’s claims are admissible in this arbitration.  

44. Pursuant to Art. 11 BIT, the parties should initially try to settle the dispute amicably. 

As asserted by the Tribunal in the Salini Costruttori SpA and Italstrade SpA v Morocco case, which 

had a clause similar to the one in the present case, there are no strict rules for the parties to follow 

in order to settle disputes amicably when so required by a BIT. However, it is important for the 

other party to become aware of the dispute and to take the necessary steps to enable its resolution. 

In the abovementioned case, the complaining party sent two memorandums to the Minister of 

Infrastructure of Morocco aiming to find a solution to the existing dispute between them. The 
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Minister of Infrastructure rejected all the claims of the first memorandum and did not reply to the 

second one. Even though there were not more communications between the parties, the tribunal in 

that case understood that the claimant fulfilled the requirement to settle the dispute amicably set 

forth in the applicable BIT.63  

46. If settling the dispute amicably is not possible, then the Claimant has to choose 

among different options: (i) resorting to the domestic courts or administrative tribunals of the host 

state, (ii) resorting to a previously agreed dispute-settlement procedure, or (iii) resorting to an 

arbitral tribunal under the aegis of the SCC.  If the option of arbitration before an SCC tribunal is 

to be chosen, a six-month period should have elapsed from the date the dispute arose.64 

47. In the present case, the Claimant fulfilled the two requirements described above. 

On the one hand, it tried to settle the dispute with the Respondent amicably: after the issuance of 

the Presidential Decree prohibiting the exploitation of lindoro in the Respondent’s territory, the 

Claimant took the necessary steps to contact the relevant authorities with a view to reaching a 

settlement, thereby putting an end to their dispute. Moreover, despite being in bankruptcy, the 

Claimant did not file for bankruptcy proceedings, because it remained confident in reaching a 

negotiated solution with the Respondent.65 On the other hand, after attempting to solve the dispute 

amicably, the Claimant allowed for a period of six months to elapse from the date on which the 

dispute arose in order to initiate the proceedings before the Arbitral Tribunal. 

48. Consequently, since the Claimant complied with the procedural requirements set 

forth under Article 11 BIT, it is entitled to pursue its claims in this arbitration.  

2.2. The Respondent cannot invoke the Fork in the Road clause in Art. 11(3) BIT to 

prevent the Claimant from submitting the dispute to arbitration  

49. The Respondent stated in its Answer to the Request for Arbitration that the grounds 

on which the Claimant argued before the Kronos Federal Court are essentially the same as those 

submitted in its Request for Arbitration, and hence that the Claimant is barred of pursuing its 

claims in this arbitration by operation of the Fork in the Road provision under Article 11(3) of the 

                                                      
63  Salini Costruttori SpA and Italstrade SpA v Morocco CSID, ¶ 19.  
64  BIT, art. 11. 
65  Statement of Uncontested Facts, ¶ 24. 
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BIT.66 However, the claims filed by the Claimant in both proceedings are entirely different. 

Therefore, the Respondent should not be allowed by this Tribunal to rely on the Fork in the Road 

clause to prevent the Claimant from resorting to this arbitration. 

50. A Fork in the Road provision within an investment treaty sets forth a choice 

between different dispute resolution procedures, in such a way that, when one option among those 

initially available is taken, the possibility of electing any other dispute resolution procedures 

potentially available is foreclosed.67 The objective pursued through Fork in the Road provisions is 

primarily to prevent duplicative dispute resolution activity, which is viewed as potentially abusive 

and unfair to the host state. 68 

51. However, the mere circumstance that an investor has filed a claim before the host 

state’s national courts does not entailed that said investor will not be able to resort to arbitration to 

pursue other claims.69 For a Fork in the Road provision to produce its preclusive effect, it is 

necessary for there to be a close relation between the claims initially sought by means of one of 

the procedures potentially available and the claims filed subsequently under a different method.70 

52. Thus, it is necessary to determine under what circumstances two sets of proceedings 

are so closely related that the initiation or completion of one of them justifies the non-

implementation of the other.71 It has been understood that a strict criteria must be used to this 

effect, because many proceedings could be seen as an inevitable by-products of doing business in 

the relevant country.72 While such disputes may relate in some way to the investment, in most 

cases they are not necessarily identical to the dispute referred to the arbitral tribunal on the basis 

of the BIT’s provisions, and hence do not prevent the investor from pursuing said claims 

separately, in arbitration.73 

                                                      
66  Answer to Request for Arbitration, ¶ 370. 
67  McLachlan/Shore/Weiniger, p. 146. 

Schreuer, Christoph H., p. 367. 
68  Schreuer, Christoph H., p. 367. 
69  Genin v Republic of Estonia, ¶ 333. 
70  Campbell/McLachlan/Shore/Weinige, p. 146. 
71  Wehland, p. 91. 

Schreuer, Christoph H., p. 371. 
72  Campbell/McLachlan/Shore/Weinige, p. 146. 
73  Schreuer, Christoph H., p. 371. 
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53. In order to determine whether said close relation exists, case law has resorted to two 

different standards. These standards have been referred to as: the “triple identity test” and the 

“fundamental basis” test. As shall be further discussed, in this case the Respondent’s arguments 

should be dismissed regardless of what standard is applied by the Tribunal.  

2.2.1 Claimant’s claims are not barred in this arbitration by application of the Triple 

Identity Test  

54. In application of the triple identity test, the claims brought in different forums need 

to coincide as per three elements in order to consider that the initiation of a proceeding before a 

domestic court justifies the non-implementation of a proceeding before the arbitral tribunal: (i) the 

parties to the proceedings; (ii) their object and (iii) their cause of action.74 As shall be shown below, 

even though the proceedings before the Kronos Federal Court and this arbitration involve the same 

parties, their causes of action and objects are not the same; hence, the Fork in the Road provision 

should not be applied by the Tribunal. 

a. The proceedings before the Kronos Federal Court and this arbitration have different 

objects 

55. The claims submitted by the Claimant before the Kronos Federal Court and this 

arbitration do not share the same object: by means of these arbitral proceedings, the Claimant’s 

purpose is to obtain a compensation for the damages sustained due to the Respondent’s actions, 

which compensation has not been pursued in the proceedings initiated before the Kronos Federal 

Court.  

56. A Fork in the Road clause cannot prevent an investor from bringing a treaty claim 

in respect of a grievance related to a different subject matter that was previously submitted to a 

domestic court, even if such complaints relate to the same investment. For instance, an application 

by the investor to an administrative court to challenge an increase in the municipal rates for the 

disposal of waste from the investor’s factory cannot prevent the investor from bringing a claim to 

an international tribunal for the wholesale expropriation of the factory a week later by a 

                                                      
74  Wehland, p. 91; Hassan Awdi v. Romania Hassan Awdi, ¶ 176; Genin v. Estonia, Alex Genin, ¶ 332; Azurix 

v. Argentina, ¶ 89; Toto Construzioni Generali S.p.A. v. Republic of Lebanon; Pantechniki S.A. Contractors & 

Engineers v. Republic of Albania; Friedman, pp. 545 – 568; Campbell/McLachlan/Shore/Weinige, p. 144; SGS v 

Pakistan; SGS v Philippines. 
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presidential decree. These grievances would constitute different “investment disputes” for the 

purposes of the provision.75   

57. The object, also called subject matter of a dispute, refers to the purpose pursued by 

the claimant in the relevant proceedings. In this sense, an iconic case is the Genin v. Estonia case, 

which addressed a Fork in the Road clause similar to the one of the present case. In said case, the 

Bank of Estonia revoked the investor’s banking license, due to which circumstance the investor 

initiated court proceedings in Estonia against the Bank of Estonia to restore its banking license in 

the host State. When the investor pursued an investment arbitration against Estonia, the latter 

claimed that the BIT contained a Fork in the Road clause and, since the investor had previously 

pursued a court motion against the Bank of Estonia to restore its license, it had prevented itself 

from filing a claim before an arbitral tribunal under the BIT. The Arbitral Tribunal found that this 

could not deprive Genin its access to an arbitral proceeding. The legal basis on which it reposed 

was that the proceedings conducted in Estonia pursued for the restoration of the banking license, 

while the proceedings before the arbitral tribunal seek for a compensation.76  

58. In this case, the proceeding that the Claimant initiated before the Kronos Federal 

Court was for the purpose of setting aside the Presidential Decree.77 In this proceeding, the 

domestic court could only confirm the decree, set aside the decree, or find that the decree has been 

applied in a manner that is inconsistent with constitutionally protected basic rights and mandate 

its interpretation and application consistent with such rights.78  

59. Through these arbitral proceedings, by contrast, the Claimant’s purpose is to obtain 

a compensation for the damages sustained due to the Respondent’s actions, compensation which 

has not been pursued in the proceedings initiated before the Kronos Federal Court.79  

60. Therefore, the purpose of the Claimant while submitting a lawsuit before the 

Kronos Federal Court, and hence the object of said proceedings, was to annul an administrative 

decision issued by the Respondent. On the contrary, the object of the proceeding before this 

Tribunal is to get the Claimant a compensation for prejudice to an investment.80   

                                                      
75  Douglas, p. 156. 
76  Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ¶ 332. 
77  Statement of Uncontested Facts, ¶ 25. 
78  Procedural order no. 3, ¶ 2. 
79  Prayers for Relief, p. 17. 
80  Prayers for Relief, p. 8. 
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61. Consequently, since one of the elements needed as to consider two proceedings to 

be related in application of the Triple Identity Test is not fulfilled, the Fork in the Road should not 

apply to bar Claimant’s claims from this arbitration.  

b. The proceedings before the Kronos Federal Court and this arbitration have different 

causes of action 

62. Despite the fact that the non-compliance with one of the requirements of the Triple 

Identity Test is enough to not preclude the Claimant’s option of starting a proceeding before this 

arbitral tribunal, we will demonstrate that the proceedings initiated by the Claimant before the 

Kronos Federal Court and this arbitration do not share the same cause of action. Therefore, the 

third requirement of the Triple Identity test was not fulfilled just as well. 

63. The cause of action as an element in the Triple Identity Test refers to the identity of 

the claims and defenses that were raised in earlier proceedings.81 In order for the cause of action 

element to trigger the Fork in the Road clause, the claim in the host State’s court must have put in 

issue a claim that in substance could have been brought before an international investment arbitral 

tribunal.82  

64. A single government measure could give rise to different claims in different fora, 

under distinct systems of law.83 

65. If the claimant before the international tribunal bases its claims on a BIT’s 

substantive provisions, the identity of the dispute will only exist if the same claimant has relied on 

the BIT before the domestic court. 84 

66. Investment tribunals have followed the distinction between contract claims, which 

are subject to contractual forum selection clauses, and treaty claims, which are unaffected by such 

clauses.85 For example, in the Occidental v. Ecuador case, the tribunal refused to apply the Fork 

in the Road provision, despite the fact that the dispute was  partly based on the contract. The 

                                                      
81  Cremades, p. 519. 

Campbell/McLachlan/Shore/Weinige, p. 104. 
82  Campbell/McLachlan/Shore/Weinige, p. 104. 

Douglas, p. 156. 
83  Waste Management, Inc. v. United Mexican States. 
84  Schreuer, Christoph H., p. 371. 
85  CMS v. Argentina, ¶ 70-76; SGS v. Pakistan,  ¶  147 – 173; Azurix v. Argentina, ¶ 26; Schreuer, Christoph 

H., p. 371. 
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tribunal stated that: “[t]o the extent that the nature of the dispute submitted to arbitration is 

principally, albeit not exclusively, treaty-based, the jurisdiction of the arbitral tribunal is correctly 

invoked.”86   

67. In the present case, through arbitral proceedings, the Claimant’s claim to 

compensation is based on its rights under the BIT, in relation to the Respondent’s breach of its 

obligations set forth under Article 7 of the BIT.87 On the contrary, by submitting the request before 

the Kronos Federal Court, the Claimant based its petition on the Concession Agreement.88  

68. Consequently, since the proceedings that the Claimant initiated before the Kronos 

Federal Court were not based on the BIT, this arbitration proceeding does not share the same cause 

of action of the proceeding before the Kronos Federal Court. 

69. Therefore, in application of the Triple Identity Test, the submission of a claim under 

the Kronos Federal Court did not foreclose the Claimant’s possibility of resorting to arbitration 

under the BIT.  

2.2.2 Claimant’s claims are not barred in this arbitration by application of the 

Fundamental Basis Test  

 70. In application of the Fundamental Basis test, both proceedings under analysis still 

may not be considered as closely related. Hence, the submission of a complaint before the Kronos 

Federal Court does not justify the discontinuation of this arbitration. 

71. According to the Fundamental Basis of test, if the dispute before the national courts 

and the one before the arbitral tribunal share the same fundamental cause of the claim and seek 

substantially for the same effects, then the claims presented before the national court are the same 

as the ones presented before the arbitral tribunal. Consequently, the investor will be held to his 

election.89  

72. The “fundamental cause” requirement has been generally understood by arbitral 

tribunals as the legal basis underlying the claim.90 As it has been understood by the ad hoc 

                                                      
86  Occidental v. Ecuador. 
87  Request, ¶ 21. 
88  Concession Agreement, ¶ 1.2. 
89  Ruggero; McLachlan/Shore/Weinige; CMS Gas Transmission Co. v. Republic of Argentina. 
90  Mixed Claims Commission United States-Venezuela, p. 179- 
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Committee in the Vivendi v Argentina case, which had a Fork in the Road provision similar to the 

present case, the jurisdiction under a contract has an independent standard by which the conduct 

of the parties has to be judged, therefore, it cannot operate as a bar to the application of the treaty 

standard91. 

73. In the present case, the fundamental cause of both claims as well as their desired 

effects are completely different. First, the fundamental cause of the proceedings before this arbitral 

tribunal is the BIT, while the proceedings before the Kronos Federal Court were not based on the 

BIT. Second, the effects that the Claimant may obtain from both proceedings are different: from 

the proceedings before the Kronos Federal Court, the Claimant could only set aside a presidential 

decree,92 while from the proceedings before this arbitral tribunal the Claimant is looking for a 

monetary compensation.   

74. Therefore, since the fundamental basis of both proceedings do not coincide, this 

Tribunal should resolve on the present dispute. Consequently, the relationship between the claim 

submitted by the Claimant before the Kronos Federal Court and the claims filed in the present 

arbitration fail to meet either of the standards.  

2.3. In any event, the Claimant withdrew its claims from the Respondent´s Federal 

Court 

75. The Claimant withdrew its claims from the Respondent’s Federal Court. For this 

reason, even if this Arbitral Tribunal were to consider that the proceedings are related, the Claimant 

is entitled to pursue its claims in this arbitration. 

76. In the Hassan Awdi and Alfa El Corporation v. Romania case, where there is a Fork 

in the Road provision similar to the one of the present case, the claimant elected to make its 

complaint before the Romanian courts before going to an arbitral tribunal. In any case, despite the 

claim was submitted before a national court, the fees were not paid, consequently, the case was 

not heard. As asserted by the tribunal in the Hassan Awdi and Alfa El Corporation v. Romania 

case, if the case was never heard before the domestic court, there is no room for application of the 

Fork in the Road clause.93  

                                                      
91  Vivendi v. Argentina, ¶ 101. 
92  Statement of Uncontested Facts, ¶ 25. 
93  Hassan Awdi, Enterprise Business Consultants INC. and Alfa El Corporation v. Romania.  
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77. In this case, the Claimant applied to the Respondent’s Federal Court seeking to 

suspend the effects of the Decree. However, few months later, after the Respondent’s spokesperson 

announced that the Decree would not be revoked, the Claimant withdrew its appeal.94It does not 

arise from the Uncontested Facts that the case was heard by the Kronos Federal Court. 

78. Hence, since the case was not examined by the Respondent’s Federal Court, the 

Fork in the Road provision is not applicable. Therefore, this Tribunal is competent to resolve the 

dispute, even if the two sets of proceedings were found to be closely related. 

CONCLUSION II: 

79. The Claimant duly complied with the procedural requirements set forth by Article 11 of 

the BIT. The Fork in the Road clause did not become operative since the Triple Identity test is 

not met in the present case. Furthermore, Claimant´s claims are not barred in this arbitration by 

application of the Fundamental Basis test. In any case, the Claimant withdrew its claims from the 

Respondent´s Federal Court and hence, did not trigger the Fork in the Road clause. 

3.  THE RESPONDENT HAS UNLAWFULLY EXPROPRIATED THE CLAIMANT´S 

INVESTMENT AS IT DID NOT COMPLY WITH THE NECESSARY REQUIREMENTS 

UNDER THE BIT 

80. The Respondent has unlawfully expropriated the Claimant´s investment (Section 

3.1.) as it prohibited the exploitation of lindoro in Kronos’ territory, forcing the Claimantto shut 

down its operations in the country. Said expropriation is unlawful as it does not comply with the 

requirements imposed by the BIT (Section 3.2) and was done with the sole purpose of allowing 

the Respondent to exploit lindoro via a joint venture between a state-owned company and private 

investors from Republic of Ibi (Section 3.3). 

3.1 The Respondent has unlawfully expropriated the Claimant´s investment by 

issuing the Presidential Decree 

81. The Presidential Decree issued by the Respondent caused serious harm to the 

Claimant´s investment constituting an indirect expropriation of the Claimant´s lindoro 

exploitation.  

                                                      
94  Statement of Uncontested Facts, ¶ 26. 
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82. Expropriation is generally defined as the taking of private property by a state.95 

However, there are other situations where states take measures that, while they cannot be 

considered as a taking of property, they prevent the investor from managing or controlling the 

investment or even result in the loss of the value of its business and its enjoyment.96 This is known 

as indirect expropriations.  

83. In addition to this, legitimate expectations may be based on a contract and other 

actions of a state, both explicit and implicit. Regarding the latter, assurances and representations 

of the host state can be taken into consideration to construct the concept of legitimate expectations 

and measure the parties’ assumptions when entering into business. An expropriation may take 

place when those expectations are frustrated.97 

84. In the present case, as was previously stated on 7th September 2016, the Respondent 

issued the Presidential Decree98, through which the Respondent prohibited the exploitation of 

lindoro in Kronos and terminated without compensation all contracts, licenses and concessions 

related to said mineral99, including the Claimant’s. This measure constitutes an indirect 

expropriation of the Claimant’s property, hence violating the BIT signed between the Republic of 

Kronos and the Republic of Ticadia.  

85. In this regard, Art. 7 of the BIT states that ¨ neither party shall nationalize or 

expropriate a covered investment either directly or indirectly through measures having an effect 

equivalent to nationalization or expropriation ¨.100 While the Presidential Decree does not 

explicitly take away the Claimant´s property, by terminating the concession granted in the year 

2000, and by prohibiting the exploitation of lindoro in Kronian territory, the Claimant´s investment 

is rendered useless, thus constituting an indirect expropriation of its property.101 

                                                      
95  Muchlinski/Ortino/Schreuer, p. 360  
96  Muchlinski/Ortino/Schreuer p. 421; Dolzer/Schreuer, p. 101; U.N. Conference on Trade and Development, 

Bilateral Investment Treaties in the Mid 1990s; Metalclad Corporation v. The United Mexican States; Azurix Corp. v 

Argentina 1; Tecmed v. The United Mexican States; AIG Capital Partners v. Republic of Kazakhstan. 
97  Potesta, p. 19-20; Azurix Corp. v. Argentina; Tecmed v. The United Mexican States; Sempra v. Argentina; 

Parkerings v. Lithuania. 
98  Exhibit 5, p. 52. 
99  Exhibit 5, p. 52. 
100  BIT, Art. 7, p. 42. 
101  Exhibit 5, p. 52. 
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86. On 20th April 2000, the Claimant won the public auction for the exclusive 

exploitation of lindoro in Kronos102 . Shortly after, on 1st June 2000, the Claimant entered into a 

concession agreement with the Respondent for the exploitation of said mineral. Until 2016, the 

Claimant successfully carried out this activity in the Respondent´s territory.103 

87. In this regard, since the conclusion of the Agreement, the Claimant´s mining 

operations had been widely beneficial for the Respondent, having the Respondent publicly 

supported the Claimant’s investment several times. In this sense, the Claimant created 200 jobs for 

Kronian locals and gave Kronos 22% of the gross monthly revenue received from the exploitation 

of lindoro104. What is more, the Respondent’s continuous support was assured by the Respondent´s 

Government several times between 2008 and 2013. For instance, Kronos’ former President 

expressed that the Claimant had the Respondent´s “full support to increase the efficiency of its 

activities – the better their results, the better for Kronos”105 and that they were “glad to have 

Fenoscadia as one of the pillars of Krono´s growing economy”. 106  

88. In addition to this, in a public note dated from September 2008, the President 

expressly said that the income received form the Claimant´s activity was of paramount importance 

to Kronos and that they were expecting a long-lasting relationship that would result in “the 

development of Kronos and well-being of its people”. 107 The same spirit was shared in 2010, when 

the President assured that the Claimant would be supported in the upcoming years108.  

89. These statements, together with the Agreement signed by both parties, created in 

the Claimant the legitimate expectation that the investment was going to be protected and 

encouraged by the Respondent.  

90. Notwithstanding the aforementioned, and without prior notice, the Respondent 

issued the Presidential Decree by which the Claimant was left with no option other than to 

completely shut down its operations in the Respondent´s territory, dismissing the 60 employees it 

                                                      
102  Statement of Uncontested Facts, p. 32 ¶ 5. 
103  Statement of Uncontested Facts, p. 32 ¶ 5; Exhibit 2, p. 48. 
104  Statement of Uncontested Facts, p. 33; Exhibit 2 p. 48. 
105  Exhibit 3, p. 49. 
106  Exhibit 3, p. 49. 
107  Exhibit 3, p. 49. 
108  Exhibit 3, p. 49. 
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had left.109By issuing the Presidential Decree and terminating the concession without any 

compensation, the Respondent indirectly expropriated the Claimant’s property by rendering it 

useless, thus violating Art. 7 of the BIT. 

91. In conclusion, the Respondent indirectly expropriated the Claimant´s protected 

investment under the BIT as the Claimant is prevented from enjoying its investment.  

3.2 The EXPROPRIATION of the Claimant´s investment was unlawful  

92. In line with the above, the Respondent expropriated the Claimant´s investment by 

not complying with the requirements set forth in the BIT.  

93. As previously stated110, the Respondent indirectly expropriated the Claimant´s 

lindoro exploitation through the Presidential Decree. Under the BIT, the Respondent is entitled to 

expropriate a covered investment if the following requirements are met: a) public purpose, b) due 

process of law, c) non-discriminatory manner and d) payment of due compensation.111None of the 

four requirements listed were complied with by the Respondent. 

a) Public Purpose  

94. Firstly, regarding the requirement of public purpose set forth by Art. 7, even though 

states possess the right to regulate their internal affairs, this right is not unrestricted and treaty 

obligations are a clear limit. It is not reasonable for investors to accept whatever requirements or 

regulations a host state may enforce after the agreement is concluded.112 

95. This requirement falls within the scope of the police powers doctrine, which means 

that a state has sovereign powers relating to its public policy, and includes, for instance, taxation, 

health and environmental issues and public order.113 However, the effects of the measure need to 

be balanced in relation to the purpose they aim to and the effects the regulation has on investments. 

The mere reference to the public welfare does not automatically fall into the exception of police 

powers.114 

                                                      
109  Statement of Uncontested Facts, ¶27, p. 36. 
110  See 3.1. 
111  BIT, Art. 7, p. 42 
112  ADC v. Hungary ; Compañía del Desarrollo de Santa Elena S.A v. Costa Rica  
113  Titi p.2; SedcoInc v NIOC and Iran 
114  Kingsbury/Schill p. 90; Mostafa p. 274 
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96. Case law has limited the possibility justifying measures solely based in such 

powers. For instance, in ADC v. Hungary, an arbitration decided under ICSID, a Canadian 

company entered into an agreement with the government of Hungary to construct, renovate and 

operate airport terminals in Hungary. When the construction and renovations were concluded, and 

the investor was starting to operate the terminals, the government issued a decree that expropriated 

the Claimant´s investment alleging it had a public purpose. The tribunal found that the requirement 

for public purpose was not fulfilled, arguing that the mere reference to a public purpose or interest 

is not enough. If this was allowed, then “this requirement would be rendered meaningless since 

the Tribunal can imagine no situation where this requirement would not have been met”.115 

97. In the present case, the Respondent tries to justify the expropriation of the 

Claimant´s investment by alleging that it is a matter of public purpose based on a study which 

draws conclusions which are non-conclusive.116 In this regard, the study which the Respondent 

bases its whole justification was completely funded by the Respondent’s own Ministry for 

Environmental Matters.117 

98. Moreover, the study suggests that the investment was damaging the environment 

and causing severe health issues to Kronos’ population.118However, the language employed by 

said study is vague and fails to effectively link the Claimant´s activities with the increase of certain 

diseases.119 For instance, when analyzing the rise of cardiovascular diseases, the study concludes 

that “it is not yet possible to conclusively confirm a causal link between the exploitation of lindoro 

and the rising incidence of CVD in the population of the surrounding areas”.120 And when trying 

to draw a link with the appearance microcephaly cases, the study has to admit that “a longer 

sampling window is required to conclusively confirm that the exploitation of 1415 lindoro has 

triggered microcephaly in Kronos”.121 

99. Furthermore, government officials had conducted inspections on the site of the 

Claimant´s exploitation every two since the beginning and have never found the Claimant not to 

                                                      
115  ADC v. Hungary. 
116  Exhibit 4 p. 50. 
117  Exhibit 4 p. 50. 
118  Exhibit 4 p. 50-51 /Exhibit 5 p. 52. 
119  Exhibit 4 p. 50-51. 
120  Exhibit 4 p. 50 ¶1405. 
121  Exhibit 4 p. 50 ¶1415. 
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be in compliance with its environmental obligations by both governments. This situation did not 

change when the new government reached power, as inspections carried out in 2015 arrived to the 

same conclusions.122 Hence, it is not reasonable that the Respondent is now expropriating the 

investment on the grounds of environmental protection.  

100. As a conclusion, the Respondent cannot base its justification merely on the use of 

its police powers and the fact that it is protecting its population, as it has effectively failed to link 

the issuing of the Presidential Decree to the alleged public purpose behind such measure. 

b) Due Process of Law 

101. Secondly, as Art. 7 sets forth, the expropriation must follow the due process of law. 

This means that the investor should have the possibility to negotiate alternatives to expropriation 

with the host country or raise claims against it. The investor should be given basic legal 

mechanisms, like a reasonable advance notice or hearing to protect its rights covered under the 

BIT as set forth by Art. 8 of the BIT.123 

102. This requirement was not fulfilled as the Claimant was not given any reasonable 

opportunity to discuss the matter with the Respondent, nor did the Respondent share with the 

Claimant its concerns regarding the environmental and health impact of the exploitation of lindoro.  

103. The Presidential Decree was issued unilaterally by the President, without warning 

the Claimant, being the Claimant, the only entity affected by the issuing of such decree and entered 

in force with immediate effects. This meant that the Claimant had no possibility to negotiate other 

alternatives to expropriation with the Respondent.124 

104. By not giving the Claimant a fair warning, not only did the Respondent not comply 

with the requirement of acting in accordance with the due process of law, but it also breached Art. 

8 of the BIT. Said article imposes the obligation to the parties that whenever a regulation related 

to the investments covered by the BIT is issued, it must “be published or otherwise made 

available”125and also requires for them to be published in advance and give “reasonable 

opportunity to comment on that proposed measure”.126 As previously stated, the Claimant was 

                                                      
122  Statement of Uncontested Facts, ¶ 9, 19. 
123  ADC v. Hungary; McLahlan/Shore/Weiniger p. 406 
124  Statement of Uncontested Facts, ¶ 23 
125  BIT, Art. 8, p. 42 
126  BIT, Art. 8, p. 42 
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never given the opportunity to discuss these matters prior to the expropriation and was deprived, 

from one moment to the other, from its investment.  

105. As a conclusion, the Respondent has also not complied with the second requirement 

under the BIT, by not following the established due process of law. 

c) Non-Discriminatory Manner 

106. Thirdly, the measures must be taken in a non-discriminatory manner. This 

requirement essentially states that parties are being treated differently. The analysis of the different 

treatments must be made by comparing the treatment received by the Claimant and other investors 

of the Respondent.127 This requirement also demands that the measures taken by the states do not 

have a subjective purpose or are targeted to a specific group or sector.128 

107. In the present case, there is no doubt that the Presidential Decree was a targeted 

measure to divest the Claimant of its investment. In this regard, the Presidential Decree terminates 

all contracts, licenses and concessions for the exploitation of lindoro, as was previously stated.129 

However, the Claimant was the only company which extracted lindoro from the Respondent’s 

measure, as the Site is the only place where this activity could be carried out130, thus clearly 

proving that the Presidential Decree was a targeted measure against the Claimant. 

108. What is more, once the Claimant´s concession was revoked by effect of the Decree, 

the Respondent entered into negotiations with a private investor from Republic of Ibi to grant them 

the concession, to exploit lindoro together with a state-owned company.131 

109. In addition to this, granting the concession to another company, violates both Art. 

4 and 5 of the BIT. In this regard, Art. 4 sets forth the “National Treatment” Principle, whilst Art. 

5 establishes the “Most-Favoured-Nation Treatment” Principle 132. These principles state that a 

covered investor must be treated in a way no less favorable than the treatment given to national 

investors of the country and of other countries, respectively.133 

                                                      
127  ADC v. Hungary. 
128  Muchlinski/Ortino/Schreuer, p 423. 
129  Exhibit 5, p. 52. 
130  Statement of Uncontested Facts, ¶ 11. 
131  Exhibit 7, p. 54. 
132  BIT, Arts. 4 and 5, p. 40-41. 
133  BIT, Art. 5, p. 41. 
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 110. If the exploitation of lindoro is prohibited, then that prohibition cannot be revoked 

in favor of another investor. In this respect, a well-known magazine of the industry published that 

the government is negotiating with a private investor from Republic of Ibi to exploit lindoro 

together with a state-owned company134. The prohibition would be revoked, treating in a more 

favorable way both another nation and a national of the Respondent´s.  

111. As a conclusion, the Respondent has also not complied with the third requirement 

under the BIT. 

d) Payment of Due Compensation  

112. Lastly, the fourth requirement set forth in Art. 7 of the BIT consists of the payment 

of due compensation for the expropriation. Essentially, this means that whenever a taking of 

property occurs, even if it complies with all the aforementioned requirements, a compensation 

becomes due.135 

113. In the present case, no compensation was granted to Claimant as the Presidential 

Decree specifically stated that the termination of all contracts, licenses and concessions for the 

exploitation of lindoro would be “with no compensation”.136 Nevertheless, the provisions of the 

BIT clearly state that the compensation “be paid without delay and shall be fully realizable and 

freely transferable”137, thus constituting another breach by the Respondent. 

114. In short, the Respondent did not comply with the requirements that the BIT imposes 

to lawfully conduct an expropriation. Regardless of the motives behind the Respondent´s new 

regulation, there are limits to every right that must not be disregarded.   

3.3 The Presidential Decree was issued as part of the Respondent´s strategy to 

exploit lindoro through a joint venture with a third party  

115. The Respondent´s real intentions behind its decision to terminate the exploitation 

of lindoro in its territory are not environmental nor do they pursue the wellbeing of its population. 

On the contrary, the Respondent is pursuing to exploit said mineral by its own means, clearly 

showing the Respondent’s true motive to expropriate the Claimant’s property.  

                                                      
134  Exhibit 7, p. 54 
135  Compañía del Desarrollo de Santa Elena S.A v. Costa Rica. 
136  Exhibit 4, p. 52. 
137  BIT, Art. 7, p. 42. 
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116. Shortly after the Claimant´s investment was expropriated, it became of public 

knowledge that the Respondent was planning to exploit lindoro through a joint venture with a 

private investor from the Republic of Ibi and a state owned company.138 This enterprise is said to 

be in full force by 2019.139  In such a short period of time it is not possible for the Respondent to 

have implemented a system more ecologically-friendly and safer for the population of Kronos, 

than the one successfully used by the Claimant.  

117. The reason behind the Respondent´s actions is solely of economic nature and as a 

result, exceeds the limits of police powers and legality, so much so, that the Respondent is willing 

to revoke the Decree, issued supposedly to protect the health of the population of Kronos and the 

environment, as long as its government is the one profiting from it.140 

118. In consequence, it has once again become evident that Claimant was unjustly 

deprived form its investment.  

CONCLUSION III: 

119. The Respondent indirectly expropriated the Claimant´s investment through a Presidential 

Decree alleging that it pursuits a public purpose. However, the Respondent failed to comply with 

the requirements imposed by the BIT, hence, the expropriation is unlawful. What is more, the 

Respondent real reason behind its administrative measures is to exploit lindoro by its own means 

and not to protect the environment and health of its population.  

4. RESPONDENT’S COUNTERCLAIM IS UNAVAILING UNDER THE BIT 

 120. The Arbitral Tribunal has no jurisdiction over the Respondent’s counterclaim as it 

falls outside the scope of the dispute resolution clause of the BIT (Section 4.1). But even if the 

Tribunal had jurisdiction to decide over the Respondent’s counterclaims, the Claimant has not 

breached Art.9.2 of the BIT (Section 4.2). 
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 4.1. The Tribunal has no jurisdiction ratione materiae over the 

Respondent’s counterclaim 

121. The Arbitral Tribunal has no jurisdiction over the Respondent’s counterclaim, as 

the Counterclaim falls outside the scope of the Dispute Resolution Clause of the BIT, hence lacking 

the required consent of the parties. 

122. The jurisdiction of the arbitral tribunal in an investment arbitration claim is 

determined by the extent of the consent expressed in the relevant International Investment 

Agreement: arbitration is a consensual procedure.141 

123. As a result, when facing a counterclaim, an investment tribunal’s first issue is to 

determine whether the parties consented to have the state’s counterclaims arbitrated under the 

BIT.142 

124. To such end, two different paths can be taken: 143 

125. The first path is to analyze whether the arbitration clause contained in a BIT allows 

claims to be brought by a State144. This path draws from the premise that a counterclaim cannot be 

considered part of the same dispute than the claim: The Respondent is not exercising its right to 

defense, but exercises its right to bring an action, which ends up being independent of the 

Claimant’s original action.145 

126. To analyze if the dispute resolution clause in a BIT allows claims to be brought by 

a State, the Tribunal should see whether the BIT is neutral as to the identity of the parties, using 

wording such as “either part” or “any party” can pursue a claim.146 
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127. In such cases, consent contained in BITs are based on the acceptance by the investor 

of an offer to arbitrate made by the host state in an International Investment Agreement, making 

investors masters of the initiation of proceedings.147 

128. In fact, it has been repeatedly postulated that interpretation of International 

Investment Agreements should be done in the light of their purpose of protecting investors, thus 

creating a constraint for jurisdiction over counterclaims.148 

129. The second path is to analyze whether jurisdiction over counterclaims can be 

inferred from the express letter of the relevant treaty provisions, seeking for a provision that 

explicitly allows states to bring counterclaims. However, these are rare, and most treaties do not 

address the matter.149 

130. It is the express letter of the BIT that binds the Parties: where there is no jurisdiction 

provided by the wording of the BIT in relation to a counterclaim, no jurisdiction can be inferred 

merely from the “spirit” of the BIT.150 

131. Even if the applicable institutional rules expressly contemplate counterclaims, this 

alone is not sufficient if the relevant treaty is narrower: it is the scope of the BIT and consent given 

in it that should be analyzed.151 

132. The assertion that consent of the parties to a dispute under arbitral rules enshrining 

the possibility of counterclaims suffices for the counterclaims to be within the tribunal’s 

jurisdiction, amounts to illegitimate amendment of the applicable treaties and legal instruments, a 

deficiency often associated with the policy approaches.152 

133. On another line, once and if the element of consent is met, and the Tribunal 

understands that it has jurisdiction over the counterclaim brought by the Respondent, there is one 

further requirement for admissibility of counterclaims: the element of close connection with the 

subject matter of the primary claim.153 

                                                      
147  Atanasova/Martínez Benoit, p. 358. 
148  Atanasova/Martínez Benoit, p. 363; Kryvoi. 
149  Parlett/Ewad. 
150  Gavazzi v. Romania ¶154. 
151  Roussalis v. Romania ¶ 864; Metal-Tech v. Uzbekistan; Hoffmann p. 16; Atanasova/Martínez Benoit, p. 358. 
152  Atanasova/Martínez Benoit, p. 358. 
153  Atanasova/Martínez Benoit, p. 368; Saluka v. Czech Republic,¶61. 
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134. Now it must be noted that, as understood by the Tribunal in Roussalis v Romania, 

even if the factual nexus between the counterclaim and the primary claim is apparent, absent 

jurisdiction over counterclaims due to lack of consent, the Tribunal should not further examine 

close connection requirement as this one a matter of admissibility.154 

135. In the present case, the Arbitral Tribunal has no Jurisdiction ratione materiae over 

the Respondent´s counterclaim, as the Parties did not consent to have the State’s counterclaims 

arbitrated under Art. 11 of the BIT. 

136. In fact, Art.11.3 of the BIT reads: “the national or company concerned may choose 

to consent in writing to the submission of the dispute for settlement by binding arbitration under 

the Arbitration Institute of the Stockholm Chamber of Commerce and in accordance with its 

Arbitration Rules”.155 

137. Naturally, the reference to “national or company concerned” is identifiable with 

the investor, not only because the contracting state is never a national or a company, but also the 

BIT itself defines an investor as a: “person or an enterprise of a Contracting Party”.156 

138. As a result, by virtue of Art.11.3, the parties to the BIT agreed to give access to 

arbitration as a dispute resolution mechanism exclusively to the investor, in this case, the Claimant. 

139. Secondly, the parties did not consent jurisdiction over counterclaims filed by the 

contracting state either, thus, according to caselaw, no jurisdiction can be inferred from it. Art.11 

of the BIT regulating dispute resolution under the BIT, does not provide the right for the 

RESPONDENT to file a counterclaim. 

140. Even though the SCC Rules, as applicable institutional rules157, expressly 

contemplate the possibility for Respondents to bring a counterclaim158, this alone is not sufficient. 

As demonstrated, the BIT is narrower in this aspect and it is the scope of the BIT and consent 

given in it that should be analysed. 

                                                      
154  Kamran-Musayev p. 41; Roussalis v. Romania ¶806. 
155  BIT, Art. 11.3 (emphasis added). 
156  BIT, Art. 1.4. 
157  BIT, Art. 11 p. 44. 
158  SCC Rules, Arts. 9 and 29. 
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141. Lastly, even though connectedness between the Claimant’s claim and the 

Respondent’s is apparent, lack of consent over the counterclaim prevents the Tribunal to even 

analyze if a close connection exists. In fact, being the requirement of connectedness a matter of 

admissibility- and not jurisdiction- the former should not be analyzed as the Tribunal lacks 

jurisdiction over the counterclaim due to the lack of consent.  

142. As a conclusion, the Respondent´s counterclaim falls outside the scope of consent 

of the BIT, first, because only investors can exercise the rights provided in the Dispute Resolution 

Clause, and second because no jurisdiction over counterclaims was given by the parties in the BIT, 

consequently, this Tribunal has no jurisdiction over the Respondent ´s Counterclaim.  

4.2. Even if the Tribunal had jurisdiction to decide over the Respondent’s 

counterclaims, the Claimant has not breached Art.9.2 of the BIT 

143. Even in the hypothetical case that this Tribunal understands that it has jurisdiction 

over the Respondent`s counterclaims, contrary to the Respondent´s allegations, the Claimant did 

not breach Art. 9.2 of the BIT. 

144. An investment contract may explicitly provide that an investor has to comply with 

applicable host State law; if there is no investment contract, the applicable BIT may require that 

the investment be made and maintained in accordance with host State law.159 

145. In Burlington v. Ecuador Decision on Counterclaims, the Tribunal understood that 

the meaning and content of environmental harm was to be ascertain the meaning harm within the 

Ecuadorian regulatory framework.160 This framework has begun to develop early where the 2008 

Constitution is the culmination of forty years of evolving Ecuadorian Constitutions and laws which 

have systematically included major environmental legal protections.161 

146. In the case at hand, contrary to the Respondent´s submission, the Claimant is not in 

violation of Art.9.2 of the BIT. Firstly, Art.9.2 of the BIT did not impose a specific obligation or 

activity under which the Claimant could act with legal certainty; the only obligations provided 

                                                      
159  Parlett/Ewad ¶ 1. 
160  Burlington vs. Ecuador. 
161  Perenco vs. Ecuador. 
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therein are generic terms obligations, under which a obligation to achieve a specific result cannot 

be inferred.  

147. Secondly, in any event, it was the Respondent who undermined Art.9 of the BIT, 

as it was the Respondent´s obligation to “encourage enterprises operating within its territory or 

subject to its jurisdiction to voluntarily incorporate internationally recognized standards of 

corporate social responsibility in their practices and internal policies. These standards include, 

but are not limited to, those expressed in statements of principle that have been endorsed or 

supported by the Contracting Parties”.162 

148. In other words, it was in the Respondent’s hands to promote, encourage and provide 

for a legal framework on environmental protection under which the Claimant could act with 

certainty. This never happened: “At the time the investment was placed, Respondent’s domestic 

law did not require the performance of an Environmental Impact Assessment” (EIA)163and “At the 

time of the execution of the Agreement, Respondent had neither a framework for the mining 

industry nor a comprehensive environmental regulation, except for internal rules of the Ministry 

for Agriculture, Forestry and Land for the inspections”.164As a result, “the Agreement was 

virtually the only instrument regulating the exploitation of Lindoro in the Site”.165 

149. With no other legal framework than the Agreement itself, the Claimant affected 40 

of its workers to correctly disposing the waste originated from the extraction of lindoro, 166 and 

relied on the Respondent’s periodical inspections as stipulated in the Agreement167 and as the 

Respondent’s sole environmental regulatory provision stated168.  

150. The Claimant’s compliance was not only recognized through the above referred 

inspections, but also due to the fact that until the Nationalist Party took office in January 2015, 

Respondent’s Government had publicly assured both through Presidential statements published 

on Respondent´s official website and Presidential speeches that the lack of a specific regulatory 

                                                      
162  BIT, Art. 9.3. 
163  P.O.2, ¶10. 
164  Statement of Uncontested Facts ¶10. 
165  Statement of Uncontested Facts ¶10. 
166  Statement of Uncontested Facts ¶11. 
167  Statement of Uncontested Facts ¶9. 
168  Statement of Uncontested Facts ¶10. 
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framework for mining activities was not a risk for Claimant´s activities.169 

 151. As a result, the Claimant’s activities were in compliance with the applicable law, 

namely the Agreement, the BIT and the almost non- existing Kronos environmental framework. 

The Claimant therefore, cannot be deemed responsible for the alleged environmental harm, even 

more considering that Claimant was not the only open-pit mining in Kronos.170 It was in any case, 

the Respondent’s obligation under the BIT171 to encourage environmental actions on enterprises 

and provide an accurate environmental legal framework for said protection.  

152. To conclude, even if the Arbitral Tribunal understands that it has jurisdiction over 

Respondent`s counterclaims, contrary to the Respondent´s submission, the Claimant should not be 

held responsible for the alleged environmental damages as it did not breach Art. 9 of the BIT, the 

Respondent did.  

CONCLUSION IV: 

153. The Arbitral Tribunal has no jurisdiction over the Respondent’s counterclaim, as this one 

falls outside the scope of the Dispute Resolution Clause of the BIT, hence lacking the required 

consent of the parties. Nevertheless, even if the Tribunal understands it has jurisdiction to decide 

over the Respondent’s counterclaims, the Claimant has not breached Art.9.2 of the BIT and thus, 

it should not be held responsible for the alleged environmental damages 

  

                                                      
169  Statement of Uncontested Facts ¶13. 
170  P.O.3, ¶4. 
171  BIT, Arts. 9.1 and 9.3. 
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PRAYER OF RELIEF 

In light of the foregoing reasons, CLAIMANT respectfully requests this Arbitral Tribunal to 

find:  

- That it has jurisdiction over the dispute [1]. 

- That the CLAIMANT’s claims are admissible under this Tribunal [2]. 

- That the RESPONDENT is liable for unlawfully expropriating the CLAIMANT’s 

investment [3]. 

- That it has no jurisdiction over the RESPONDENT counterclaims [4]. 

 

 


