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STATEMENT OF RELEVANT FACTS 

 

1. On April 2000, Fenoscadia an enterprise with a worldwide reputation for the 

exploration and exploitation of rare earth minerals won a public auction to exploit 

Lindoro on an area of 1,071,000 m2 of the Respondents inner territory. The 

Claimant was the only company allowed to exploit Lindoro in the Respondent’s 

territory. 

2. On 1 June 2000, the Claimant entered into an agreement with the respondents for 

regulating the rights and obligations of each party in the exploitation of Lindoro. 

The Claimant was granted rights to explore the site for eighty years and in return, 

the Claimant had to give the Respondent 22% of monthly gross revenue relating 

to the exploitation of Lindoro. Prior to the execution of the Agreement, the 

Respondent granted the Claimant the necessary exploitation Licenses which 

effectively started in August 2008.   

3. Exploitation of Lindoro was exclusively regulated by the Agreement as the 

Respondent neither had a Regulatory Framework nor a Comprehensive 

Environmental Regulation. Claimants have been in full compliance with its 

environment-related obligations under the agreement. 

4. Since the inception of exploitation of Lindoro in the Site, the Claimant has engaged 

with Local Communities as part of its commitment to the development of the area 

surrounding the Site. The Claimant has created over two hundred jobs in the 

communities adjoining the Site.  

5. In October 2014, the Nationalist Party won the presidential election for the first 

time in Respondent’s history. The president promised among other things to 

fiercely protect the Respondent’s national Industries against foreign companies.1  

6. In March 2015, a bill was drafted with vague wording to leave significant leeway 

for the Respondent’s Government to meddle in the conduct of environmentally 

sensitive businesses in the Respondent’s territory.2 It was enacted on 12 June 2015 

as the speaker waived the right to public participation.3  

                                                        
1 Claimant’s Factual Background, ¶ 9. 
2 Claimant’s factual Background, ¶ 10. 
3 Uncontested statement of facts, ¶ 17. 
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7. On the day of KEA’s passing, the Government created the Ministry for 

Environmental Matters which had a mission among others to strictly supervise 

Claimant’s activities.4 In October 2015, the Ministry released data based on 

inspections carried out indicating that the concentration of toxic waste in River 

Rhea had increased since 2010.Subsequently, The Federal University investigated 

the data published by the ministry and failed to conclusively establish a causal link 

between exploitation of Lindoro and the rising incidence of specific diseases.5 

8. Nevertheless, the President issued a Presidential Decree No. 2424 (“Decree”) 

prohibiting the exploitation of Lindoro in the Respondents entire territory, 

revoking the Claimants licences, and terminating the Agreement with no 

compensation to the Claimant. The Claimant was not given the opportunity to 

present evidence contrary to the Decree.6  

9. Upon issuance of the Decree, the Claimant sought the Respondent Government so 

as to reach an amicable solution in reinstating the exploitation of Lindoro. 

However, the Respondent was adamant on prohibiting the exploitation of 

Lindoro.   

10. On 8th September 2016, the Claimant filed a motion in the Respondents courts 

seeking to suspend the effects of the Decree, on a provisional basis while 

negotiations with the Respondent government was pending.7  

11. The Claimants did not request the Respondent’s court to rule on the breaches 

performed by the Respondents or the damages due to the Claimant. On 27th 

February after receiving an official and final statement from the Respondent’s 

government that the Decree would not be revoked, the Claimant withdrew its 

motion. At the time of the withdrawal, no decision had been rendered yet.  

12. On 14th of September the 2017, tons of Lindoro stored in the Claimants facilities 

were confiscated by the Respondents officials including those that were ready for 

export.8 Due to cessation of revenues, the Claimant was forced to shut down its 

state-of-the-art facilities opened in August 2008. The Claimant was not able to meet 

                                                        
4 Ibid. 
5 Facts, (n3), ¶ 22. 
6 Claimant’s Facts, (n1), ¶ 13. 
7 Facts, (n3), ¶ 25. 
8 Claimant’s Facts, (n1), ¶17. 
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its contractual obligations with purchasers and suppliers, accumulating significant 

losses over the period.  

13. In August 2017 there was a new joint venture between a Kronian State owned 

company and an enterprise from the Republic of Ibi for restarting the exploitation 

of Lindoro Site by as early as 2019- despite the prohibition imposed by the Decree, 

which remains in force but can be overturned at the Respondent’s convenience.9 

14. Ibi is a bordering state to the Respondents, whose Government has been known to 

be linked to the Kronian Nationalist Party due to their ideological affinities. It is 

thus clear that the Decree is a targeted measure, disguised in the form of a general 

bona fide regulation and aimed at expropriating the Claimant’s assets without 

compensation in utter violation of the BIT.  

15. The Claimant’s valuation experts have preliminarily assessed the market value of 

the expropriated investment to be in excess if USD 450M. The Respondent’s actions 

in relation to the Claimant and it investments in the former territory amount to a 

breach of Article 7 (Expropriation) of the BIT.                                                                  

 

 

 

  

                                                        
9 Facts, (n3), ¶ 28. 
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ISSUES TO BE DETERMINED 

 

i) Whether this arbitral tribunal has the jurisdiction to arbitrate over this 

matter.  

ii) Whether this matter is admissible before this tribunal  

iii)  Whether there has been expropriation by the respondent, in violation of 

article 7 of the Kronos-Ticadia BIT.  

iv)  Whether the counterclaims by the respondent are admissible before this 

tribunal.  
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SUMMARY OF ARGUMENTS 

 

i) The claimant submits that this arbitral tribunal has the jurisdiction to 

arbitrate over this matter. This claim is based on the argument that the 

claimant is of Ticadian nationality and thus has the personal jurisdiction 

(jurisdiction ratione personae) to appear before this tribunal. In making this 

claim, the claimant argues that this tribunal should apply the incorporation 

and administrative seat test in determining the nationality of Fenoscadia 

Limited (Ltd). The claimant also argues that the control test, most likely to 

be put forward by the respondent, is not an appropriate test to be used in 

determining its nationality.  

ii) The claimant submits that this matter is admissible before this arbitral 

tribunal. This claim is based on the fact that the Fork-In-The-Road clause in 

article 11 of the Kronos-Ticadia BIT does not bar the claimant from bringing 

this dispute before this tribunal. Further, the dispute at the local courts of 

Kronos and the dispute before this tribunal are different in nature.  

iii) The claimant submits that the actions by the Kronian government amount 

to both direct and indirect expropriation thus a violation of article 7 of the 

Kronos Ticadia BIT. This is because the actions of the respondents though a 

regulatory measure by the state was not transparent, was not supported by 

scientific evidence and was not made in good faith hence did not follow due 

process of law, was not for a public purpose, was discriminatory and the 

Claimants were not compensated. 

iv) The Claimants submits that although generally counterclaims are 

admissible, the counterclaims submitted by the respondents are not 

admissible. This is because these counterclaims are independent from the 

primary claims as they do not arise from the same legal document. 

Moreover, no causal link was established between the claimant’s activities 

and the harmful effects felt, for which remedies are sought. 
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ARGUMENTS 

I. This arbitral tribunal has the jurisdiction to arbitrate over this matter. 

 

16. The claimant submits that this arbitral tribunal has the jurisdiction to arbitrate over 

this matter. In this case, the type of jurisdiction in contention is personal 

jurisdiction (jurisdiction ratione personae).10 The matter to be determined is whether 

Fenoscadia Ltd is a national of Ticadia, and hence a national of the ‘other 

contracting party’.11 Therefore, this claim is based on three argumentative limbs. 

First, that the incorporation test is the most appropriate test to be used in 

determining Fenoscadia Ltd’s nationality. Second, that the administrative seat 

(siege sociale) test can also be used together with, or as an alternative to the 

incorporation test. Finally, that the control test is not an appropriate test in 

determining the claimant’s nationality.  

17. Determining jurisdiction in investment treaty arbitration is distinct from 

traditional judicial proceedings, as it varies considerably, depending on the 

underlying instrument of consent.12 Consent is the cornerstone of investment state 

dispute resolution.13 In investment law, state consent is the foundation upon which 

jurisdiction of international tribunals is determined.14  In this case, the instrument 

of consent between the parties is the Kronos-Ticadia BIT.15 It does not provide a 

test to be used when determining the nationality of a company.16 It only states that 

an “investor of a Contracting Party” means an enterprise of a Contracting Party 

                                                        
10 Respondent’s Answer to Request for Arbitration: Jurisdiction and Admissibility, p. 13 ¶ 2 and 3.  
11 Bilateral Investment Treaty between the Republic of Ticadia and the Republic of Kronos for the 
Promotion and Reciprocal Protection of Investments (entered into force as of 30 June 1995, entered into 
force 10 August 1996) (Kronos-Ticadia BIT), art 11(1) requires that a dispute is between a contracting 
party and the investor of the other contracting party.  
12 Emmanuel Gaillard, ‘Introduction’, in Jurisdiction in Investment Treaty Arbitration (1st edn, JurisNet 
LLC, 2018).  
13 Douglas Zachary, The International Law of Investment Claims (ISBN-13 978-0-511-58081-9 1st edn CUP 
2009) ¶ 317.  
14 Waibel Michael, ‘Investment Arbitration: Jurisdiction and Admissibility’ (February 2014) University 
of Cambridge Faculty of Law Legal Studies, p 2. 
15 Statement of uncontested facts, ¶ 1.  
16 Kronos-Ticadia BIT, (n11), art 1(4), an ‘investor of a contracting party’ means an enterprise of a 
contracting party. No test is given as to how one is to be determined to be an enterprise of a contracting 
party.  



2 
 

that seeks to make or has made an investment in the other Contracting Party’s 

territory.17   

18. Since no test is given as regards the nationality of a company in the Kronos-Ticadia 

BIT, it can be inferred that the parties have not consented to the use of any 

particular test in determining nationality of companies.18 However, a solution can 

be found in the Stockholm Chamber of Commerce (SCC) Arbitration Rules. Use of 

these rules has been consented to by the parties in article 11 of the Kronos-Ticadia 

BIT.19 Article 11 of the Kronos-Ticadia BIT, read in line with article 31 (3) (c) of the 

Vienna Convention on the Law of Treaties (VCLT),20 encompasses the SCC 

Arbitration Rules as a part of the law governing disputes regarding the  Kronos-

Ticadia BIT.21 The SCC Rules state that, in the absence of an agreement 

determining the law governing the parties, then the tribunal may choose to apply 

whatever law it finds most appropriate.22  

 

A. The incorporation test is the most appropriate test to be used in determining 

the claimant’s nationality.  

 

19. The claimant submits that the incorporation test is the best test to be applied in 

determining Fenoscadia Ltd’s nationality. This is based on the separate identity 

theory which stipulates that an entity is legally distinct from its members, and 

hence enjoys its own personality and can hold rights and obligations in its own 

capacity.23 Furthermore, it is important to establish the connection between a 

company and a state to make it possible for one to identify the system of law that 

would confer rights and obligations to the particular entity.24 Additionally, M. 

                                                        
17 Ibid.  
18 Ibid.  
19 Kronos-Ticadia BIT, (n11), art. 11(3).  
20 Convention Concerning the International Law on Treaties between States (adopted 23 May 1969, 
entered into force 27 January 1980) 1555 UNTS 331 (Vienna Convention) art. 31 (3) (c).  
21 Kronos-Ticadia BIT, (n11), art. 11 (3).  
22 Stockholm Chamber of Commerce Arbitration Rules (2017 entered into force as of 1 January 2010) 
art. 27(1).  
23 Muchlinski, Peter, 'Corporations in International Law.' (2009) in Max Planck Encyclopaedia of 
International Law [Online] (Oxford, Oxford University Press, 2004) ¶ 1.  
24 Fawcett J.J. and Carruthers J., North and Fawcett: Private International Law (ISBN 9780199284382, 14th 
edn, OUP: Oxford 2014) 171.  
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Sornarajah states that this rule is only logical, as a corporation cannot have 

existence outside of the legal system that created it.25 In this case, the connection 

conferred between Fenoscadia Ltd and Ticadia was that of incorporation in 1993.26 

20. Due to the fact that the Kronos-Ticadia BIT does not elaborate on incorporation 

turns to various BITs to elaborate what incorporation entails. Most BITs use the 

incorporation test as the test for determining nationality, and this formality on its 

own is found to be enough.27 The Ukraine-Lithuania BIT defines incorporation as 

an entity being established in the territory of the relevant state.28 The Cyprus-

Hungary BIT expressly requires that an investor be a legal person incorporated or 

constituted with the law of the relevant state.29 Therefore, incorporation involves 

the constitution or establishment of a company in accordance with the laws of a 

state.  

21. In Rompetrol Group NV v Romania, the tribunal stated that incorporation in a given 

jurisdiction is a widely used test, internationally, for the determination of the 

nationality of legal persons.30 This shows that even though this test is not provided 

for in the Kronos-Ticadia BIT, it is a commonly used test in determining 

nationality. In Saluka Investments B.V v The Czech Republic, it was stated by the 

tribunal that there is no need for a “factual link” between a state and a company 

and that the incorporation test suffices as enough when determining nationality.31  

22. In the case before this tribunal, it is stated that Fenoscadia Ltd was incorporated in 

Ticadia in 1993.32 Therefore, the claimant submits that incorporation is the most 

appropriate test to be used in determining Fenoscadia Ltd’s nationality, and hence 

that it has jurisdiction to arbitrate over this matter.  

 

                                                        
25 M. Sornarajah, The International Law on Foreign Investment (3rd edn Cambridge University Press) 197. 
26 Facts, (n3), ¶ 6. 
27 Douglas Zachary, The International Law of Investment Claims (ISBN-13 978-0-511-58081-9 1st edn CUP 
2009) ¶289. 
28 Bilateral Investment Treaty between the Republic of Ukraine and Lithuania for the Promotion and 
Reciprocal Protection of Investments (adopted 08 February 1994, entered into force 6 March 1995) 
(Ukraine-Lithuania BIT) art. 1(2).  
29 Bilateral Investment Treaty between the Government of the Republic of Cyprus and the Government 
of the Hungarian People’s Republic on Mutual Promotion and Protection of Investments (adopted 24 
May 1989, entered into force 25 May 1990) (Cyprus-Hungary BIT) art. 3(1). 
30 Rompetrol Group NV v Romania, ICSID Case No. ARB/06/3 (Preliminary Objections) (2008) ¶ 83. 
31 Saluka Investments B.V v The Czech Republic, UNCITRAL (2006) ¶ 186(b). 
32 Facts, (n3), ¶ 6. 
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B. The Administrative Seat test can also be applied in determining the 

claimant’s nationality.  

 

23. Together with incorporation or as an alternative to incorporation, the 

administrative seat test (siege sociale test) can be used to determine Fenoscadia Ltd’s 

nationality. Various BITs have defined administrative seat to involve where the 

head office of the company is located,33 or where the main headquarters of the 

company are.34 

24. The claimant relies on the Yaung Traders v Myanmar which found the following 

factors to be sufficient in determining whether administrative seat  existed; 

presence of a resident director in the relevant state and the presence of certain 

business activities conducted from the relevant state.35 In addition, the claimant 

also relies on AMTO v Ukraine which found that the payment of tax obligations as 

well as the presence of a small but permanent staff  was enough to establish an 

administrative seat.36 

25. According to the facts of this case, the Chief Executive Officer (CEO) resides in 

Ticadia,37 that the business management formalities and meetings of the board of 

directors are held in Ticadia,38 and finally that Fenoscadia Ltd complies with its 

tax obligations in Ticadia.39 Fenoscadia Ltd has a business activity as well as 

permanent staff in Ticadia. One can therefore deduce that the claimant’s siege 

sociale is in Ticadia. The claimant thus asks this tribunal to find, by applying both 

the incorporation and administrative seat test, that Fenoscadia Ltd is of Ticadian 

nationality, and hence that it has jurisdiction to arbitrate over this matter.  

 

                                                        
33 Bilateral Investment Treaty between the French Republic and the Republic of Singapore (adopted 8 
September 1975, entered into force 18 October 1976) (France-Singapore BIT) art. 1(3). 
34 Bilateral Investment Treaty between the Italian Republic and the Libyan-Arabic Republic (adopted 
13 December 2000, entered into force 20 October 2004) (Italy-Libya BIT) art. 1(3). 
35 Yaung Chi Oo Trading Ltd v Government of the Union of Myanmar, ASEAN I.D Case NO. arb/01/1 (2003) 
¶ 62. 
36 Limited Liability Company AMTO v Ukraine, SCC Case No. 080/2005 (2008) ¶ 43. 
37 Facts, (n3), ¶ 7. 
38 Ibid, ¶ 12.  
39 Procedural Order No.2, ¶ 2. 
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C. The control test is not an appropriate test to be used in determining the 

claimant’s nationality.   

 

26. The claimant submits that the control test is not appropriate to be applied in 

determining the nationality of Fenoscadia Ltd. This is because this mechanism is 

used to decide the nationality of a company by way of determining who the 

shareholders within the company are and of what nationality the majority 

shareholder is.40 This exercise is the piercing of the corporate veil. This should only 

be done in circumstances where the parties have consented to it,  there has been 

abuse of the corporate identity by shareholders  or when fraud has occurred.41 

Under no other circumstances, should any court or tribunal lift the corporate veil.42 

Based on the fact that none of the stated circumstances are present in this case, the 

claimant asks this tribunal not to apply the control test in determining the 

nationality of Fenoscadia Ltd using this criterion.  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
40 Xiao Jing Zhang, ‘Proper interpretation of Corporate Nationality under International Investment Law 
to Prevent Treaty Shopping’ (2013) Contemporary Asia Arbitration Journal 6 (1), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2273967> accessed 18 July 2018, p 51.  
41 Autopista Concesionada de Venezuela, C.A v Bolivarian Republic of Venezuela, ICSID Case No. ARB/00/5 
(2001) ¶ 67. 
42 Ibid.  
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II. The claims are admissible before this tribunal  

 

27. The claimant submits that this matter is admissible before this tribunal. This claim 

is buttressed by three sub-arguments. First, that the dispute before this tribunal 

falls under the definition of a dispute in the Kronos-Ticadia BIT. Second, that the 

dispute before the local courts and the one before this tribunal are different. 

Finally, that the exclusivity clause in the concession agreement does not act as a 

bar to the admissibility of this matter before this tribunal.   

 

A. The dispute before this tribunal falls under the definition of a dispute in the 

Kronos-Ticadia BIT. 

 

28. Article 11(1) of the Kronos-Ticadia BIT defines an investment dispute as any 

dispute between an investor and a Contracting Party arising out of (a) an 

investment agreement between the Contracting Party and such enterprise; or (c) 

an alleged breach of any right conferred by the BIT with respect to the 

investment.43 The dispute before this tribunal is arising out of the concession 

agreement as well as article 7 of the Kronos-Ticadia BIT. Hence, the claimant 

submits that this dispute is one as is defined in the BIT and thus should be found 

to be admissible.  

 

B. The dispute before the local courts and the one before this tribunal are 

different. 

 

29. The dispute before this tribunal and before the local courts of Kronos are different. 

The Fork-In-The-Road (FITR) clause in the BIT44 does not bar this claim form being 

brought before this tribunal. The rationale behind a FITR clause is to avoid the 

submission of the same dispute to multiple fora.45Thus, the parties, grounds and 

                                                        
43 Kronos-Ticadia BIT, (n11), art. 11 (1) (a) and (c).  
44 Ibid, art. 11(3).  
45 Douglas Zachary, The International Law of Investment Claims (ISBN-13 978-0-511-58081-9 1st edn CUP 
2009) ¶ 321.  
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object of the claim cannot all be the same.46 The claimant submits that this is not 

the case before this tribunal and hence the FITR provision in the Kronos-Ticadia 

BIT has not been contravened.  

30. Therefore, the claimant relies on the Toto Costruizini Generali S.p.A v The Republic of 

Lebanon. The tribunal stated, that to find that a matter is inadmissible, the tribunal 

must determine whether ‘the same claim is on a different road’.47 In determining 

this, one must look at whether the claim is the same in that; the parties, grounds 

and object of the claim are the same.48 This test was also applied in Ronald S. Lauder 

v Czech Republic  as a way of determining the admissibility of a claim.49 

31. The claimant submits that the matter before the local courts of Kronos and the 

matter before this tribunal are different. The parties to the claim are the same. The 

grounds, however, are different. Before the local courts, the basis of the claim is 

the Kronian Environmental Act,50 and, before this tribunal, the basis of the claim 

is article 7 of the Kronos-Ticadia BIT.51 With regards to the object or remedies 

sought, at the local courts, the claimant sought the suspension of Presidential 

Decree No. 2424,52 and the declaration of KEA as unconstitutional.53 Before this 

tribunal, the goal of the claimant is to get compensation for the violation of their 

right under article 7 of the Kronos-Ticadia BIT.54 

32. Therefore, the claimant asks this tribunal to find that the disputes are in fact 

different and that the matter is therefore admissible before this tribunal.  

 

 

 

 

                                                        
46 Charrane and Construction Investments v Spain, SCC Case No. V062/2012 (2016). 
47 Toto Costruizini Generali S.p.A v The Republic of Lebanon, ICSID Case No. ARB/07/12 (2009) ¶ 211. 
48 Ibid.  
49 Ronald S. Lauder v Czech Republic, UNCITRAL (2001) ¶ 4.2-4.3. 
50  Procedural Order, (n39), ¶ 2. 
51 Facts, (n3), ¶27. 
52 Ibid, ¶ 25. 
53 Procedural Order, (n39), ¶2. 
54 Claimant’s Facts, (n1), ¶ 23. 
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C. The exclusivity clause in the concession agreement does not act as a bar to 

the admissibility of this matter before this tribunal.   

 

33. Section 7 of the concession agreement states that any dispute concerning it, 

including its termination, shall be exclusively addressed by the Kronian courts.55 

The claimant submits that this cannot act as a bar to the admissibility of this matter 

before this tribunal. The claimant relies on Compania de Aguas del Aconquija S.A and 

Vivendi Universal S.A v Argentine Republic where the tribunal stated that where the 

“fundamental basis of the claim” is a treaty laying down an independent standard 

by which the conduct of the parties is to be judged, the existence of an exclusive 

jurisdiction clause in a contract between the claimant and the respondent state 

cannot act as a bar to this.56 The tribunal found that the matter was admissible 

precisely because of the different legal foundations of each claim.57 The claimant 

therefore concludes that the admission of section 7 of the concession agreement 

would not be appropriate.  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
55 Concession Agreement, section 7.  
56 Compania de Aguas del Aconquija S.A and Vivendi Universal S.A v Argentine Republic, ICSID Case No. 
ARB/97/3 (2005) ¶ 2.2.2. 
57 Douglas Zachary, The International Law of Investment Claims (ISBN-13 978-0-511-58081-9 1st edn CUP 
2009) ¶ 322. 
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III. The Respondent’s actions are a regulatory measure that amount to 

indirect expropriation. 

 

34. The respondent state has a sovereign right to regulate all activities with regard to 

its jurisdiction. The Claimant, however, submits that the regulatory acts of the 

respondent amounted to indirect expropriation. First, the Claimant argues that the 

government’s regulatory actions amount to indirect expropriation. Second, the 

Claimant argues specifically, on how this indirect expropriation is in violation of 

article 7 of the Kronos-Ticadia BIT.  Finally, compensation should be paid without 

delay and shall be fully realisable and freely transferable. 58  

 

A. The governments regulatory actions amount to indirect expropriation 

 

35. The Claimants acknowledges that the state has a sovereign right to regulate in 

matters regarding its territory.59 However, it also maintained that, there exists an 

‘international minimum standard’ for the protection of foreign nationals that must 

be upheld irrespective of how the state treats its own nationals.60 There is no doubt 

that under international law, expropriation of alien property is legitimate.61 This is 

not disputed. However, certain conditions must be fulfilled such as giving the 

investor adequate time to comment on the said regulation, be given adequate time 

to rectify any damages that they may have caused if it is an environmental 

concern.62 

36. Moreover, the police power doctrine proposes that considering the character of the 

government’s actions, it is necessary to determine whether the measure amounts 

to indirect expropriation.63 Two doctrines have emanated to determine this 

assertion (a) Sole effects doctrine and (b) police powers doctrine.64 

                                                        
58 Kronos –Ticadia BIT (n11), Art 7.  
59 Chemtura Corp v Canada, UNICITRAL (2010). 
60 SHAW, M. N, International law. Cambridge, (7th edn, Cambridge University Press, UK 2008) 824 
61 Amco Asia Corporation and others v Republic of Indonesia, ICSID Case No. ARB/81/1 (1984).  
62 World Bank Guidelines on the Treatment of Foreign Direct Investment, 31 ILM, 1992, p. 1363. 
63 Stephen Olynk, ‘A balanced Approach to Distinguishing between Legitimate Regulation and Indirect 
Expropriation in Investor State Arbitration’ 2012 Trade & Bus Law Review.  
64 Rudolf Dolzer, ‘Indirect Expropriation: New Development?’ 2002 New York University Environment 
Law Journal 64. 
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37. The sole effects doctrine has previously been seen as the dominant approach to 

determining whether a regulatory measure amounts to both direct and indirect 

expropriation.65 According to this approach, should the effects of a regulatory 

measure reach a certain threshold, a finding of expropriation is unavoidable 

because the effects of the measure are the sole criterion when determining whether 

an expropriation has occurred.66 A regulatory measure meets this threshold where 

it 'removes all benefits of ownership,’ renders property "virtually valueless"', or 

becomes 'equivalent to the [direct] expropriation of a property right'. The sole 

effects doctrine has been supported by arbitral decisions.67 In Patrick Mitchell v 

Congo, the Tribunal stated that 'a practice of arbitrators - at present a majority of 

them - in international investment disputes' is to have 'reference only to the effect 

of the measure for the investor, without taking into account the purpose sought by 

the expropriating authority'.68 It has been found that a regulation may constitute 

expropriation when it substantially impairs the investor’s economic rights.69 

38. Where property is expropriated, even for environmental purposes, whether 

domestic or international, the state's obligation to pay compensation remains.70The 

Tribunal in Santa Elena v Costa Rica held that with regard to expropriatory 

environmental measures, no matter how laudable and beneficial to society as a 

whole, are in this respect, similar to any other expropriatory measures that a state 

may take in order to implement its policies. The Tribunal determined that the 

regulatory measures in that case did amount to an indirect expropriation. 

39. The police powers doctrine proposes that the purpose, context and nature of a 

regulatory measure are relevant to determining whether the measure amounts to 

an expropriation.71 

                                                        
65  Ibid.  
66 Stephen Olynk, ‘A balanced Approach to Distinguishing between Legitimate Regulation and Indirect 
Expropriation in Investor State Arbitration’ 2012 Trade & Bus Law Review. 
67  Tokios Tokeles v Ukraine (2005) 20 ICSID Review-FILJ 205, [120]; Vivendi Universal SA v Argentina 
(Award) (ICSID Arbitral Tribunal Case No ARB/97/3, 20 August 2007) [7.5.20]; Telenor Mobile 
Communications AS v Hungary (Decision on Jurisdiction) (ICSID Arbitral Tribunal Case No ARB/04/15, 
13 September 2006) [67], [70]. 
68 Patrick Mitchell v Congo (Annulment) ICSID Case NO. ARB/99/7 (2006). 
69 OECD, International Investment Law: A Changing Landscape A Companion Volume to International 
Investment Perspectives, (OECD Publishing, Paris, 2005 
70 Compañía del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica (2000) ICSID Case NO. 
ARB/96/1(2000). 
71 Stephen Olynk, (n66).  
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B. The Respondent’s actions amount to an unlawful indirect expropriation of 

the Claimant’s Investment.  

 

40. It is noted that International Law does not prohibit expropriation, however, 

requires it to be for a public purpose, non- discriminatory and that states pay fair 

compensation to the investors.72The Kronos-Ticadia BIT refers to expropriation in 

article 7 when it states that, “Neither contracting party shall nationalise or 

expropriate a covered investment either directly or indirectly through measures 

having an effect equivalent to nationalisation or expropriation…”73 Article 31(1) of 

the VCLT stipulates that a  treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.74  The ordinary meaning of expropriate 

is an act of a state or authority taking property from the owner for public use.75 

Nationalisation on the other hand is defined as the transfer of a major sector of 

industry from private to state ownership or control.76 Therefore, for purposes of 

the Ticadia-Kronos BIT, the two words have the same meaning.  

41. Tribunals have defined the term expropriate. The tribunal in Tidewater v Venezuela 

interpreted article 5 of the Barbados-Venezuela77 (similar to article 7 of the Kronos-

Ticadia BIT), to mean that expropriation did not have to involve the taking of legal 

title to property by the state, but that it was enough for the state’s measures to have 

an equivalent effect.78 An expropriation has been defined as the state's taking 

"possession of personal, individually held assets and rights of foreigners and 

usually making prompt and fair payment for them.".79 

                                                        
72 Reed et al, Guide to ICSID arbitration (2nd edn, Kluwer Law International, 2010.  
73 (Kronos-Ticadia BIT), (n11) art. 7. 
74 VCLT, (n20), Art 31. 
75 Oxford Dictionaries https://en.oxforddictionaries.com/definition/expropriate accessed on 26 July 
2018. 
76 Ibid. 
77 Agreement between the Government of Barbados and the Government of the Republic of Venezuela 
for the Promotion and Protection of Investments, 15 July 1994, Art 5.  
78 Tidewater v Venezuela, ICSID Case No. ARB/10/5 (2010).  
79 R. Ribiero, “Nationalization of foreign property in international law” (1977) Wisconsin Law Review.  
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42. Some tribunals such as that in the Impregilo S.p.A v Argentine Republic   defined 

expropriation as an by a state in exercise of its sovereignty, by which an investor 

is involuntarily deprived of his property.80 The tribunal in Telenor Mobile 

Communications v The Republic of Hungary defined indirect expropriation as 

measures that substantially deprive the investment of economic value.81 In 

international investment law, expropriation has been defined as the formal 

withdrawal of property rights for the benefit of the State or for private persons 

designated by the State.82 

43. Furthermore, the Claimant specifically claims an indirect expropriation. The 

Kronos-Ticadia BIT states that neither of the contracting parties shall expropriate 

directly or indirectly.83 The Iran-United States Claims Tribunal stated that acts of 

a state, which interfere with the property rights of an investor, to a point that 

would render the investment nearly useless amount to indirect expropriation even 

if the ownership rights formally remain with the investor.84  Interference with the 

property rights of an investor may involve among other things the withdrawal of 

licenses,85  or undermining of contractual agreements86 or the termination of 

contractual agreements.87 This therefore means that the government’s restrictive 

acts on the use of property would go as far as to leave the investor with only 

nominal property rights.88  

44. Based on the definition of indirect expropriation, a test was set out in TECMED v 

Mexico to determine the occurrence of indirect expropriation where the tribunal 

stated the following: “it must be first determined if the Claimant, due to the 

Resolution, was radically deprived of the economical use and enjoyment of its 

investments. In other words, if due to the actions of the Respondent, the assets 

                                                        
80Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17 (2011).   
81 Telenor Mobile Communications AS v Hungary (Decision on Jurisdiction), ICSID Case No. ARB/04/15 
(2006). 
82 Philip Roche, ‘Expropriation- Investment protection and mitigating risks’ (2010) vol 25 Butterworths 
Journal of International Banking and Financial Law 
<http://www.nortonrosefulbright.com/knowledge/publications/30459/expropriation-investment-
protection-and-mitigating-the-risks#section2> accessed 11th July 2018.  
83 Kronos-Ticadia BIT (n11), art. 7.  
84 Starret Housing Corp. v. Iran [1893] 4 Iran-United States Cl. Trib. Rep. 122, 154.  
85 Técnicas Medioambientales Tecmed, S.A. v. United Mexican States (TECMED v. Mexico) ICSID [2003] 255. 
86 CME Czech Republic B.V v The Czech Republic, UNCITRAL 150 (2001). 
87 Robert Azinian and Others v United Mexican States, ICSID Case No. ARB/97/2 (1999). 
88 Ibid.  
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involved have lost their value or economic use for their holder and the extent of 

the loss”.89  

45. Comparing the law and the case before this tribunal, the Claimant submits that the 

respondent’s enactment and implementation of Presidential Decree No. 2424 

amounts to indirect expropriation of Fenoscadia’s investment. The revocation of 

the claimant’s licence to mine Lindoro rendered the Claimant’s facilities for the 

exploitation of Lindoro nearly useless.90 It also led to the dismissal of 140 

employees91 and caused great losses that had an effect on the claimant’s suppliers 

and purchasers.92 These effects show that at the end of it all, the only rights left 

with the Claimant are purely nominal as all other rights have been invalidated by 

the Presidential Decree. 

46. Fenoscadia’s property is now futile and it has been rendered a “company with 

assets, but without business”93 as a result of the respondent’s restrictive acts. The 

Claimant thus asks this tribunal to find that there has indeed been indirect 

expropriation of the claimant’s property.  

 

 

C. The indirect expropriation of the Claimant’s property is in violation of the 

Kronos-Ticadia BIT and thus unlawful.  

 

47. The Claimant will prove that the Respondent’s actions, amounting to indirect 

expropriation, were in violation of the Kronos-Ticadia BIT by firstly stating what 

the BIT defines as legal expropriation, and then specifically showing how the 

Respondent violated each element required for legal expropriation by the Kronos-

Ticadia BIT.  

48. The BIT between Ticadia and Kronos forbids the nationalisation or expropriation 

of a covered investment, directly or indirectly, unless these acts or such equivalent 

acts are; for a public purpose, in accordance with the due process of law, are non-

                                                        
89. Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, (TECMED v. Mexico) ICSID Case No. 
AF/00/2 (2003).  
90 Facts, (n3), ¶ 23.  
91 Ibid. 
92 Ibid, ¶ 24.  
93 CME (Netherlands) v. Czech Republic [2001] UNCITRAL 591.  
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discriminatory, and occur on payment of due compensation.94 This is the case as 

well in article 1110 of  the North American Free Trade Agreement(NAFTA).95 

Other BITs also require legal expropriation to be carried out in a similar manner as 

the Kronos-Ticadia BIT, examples being the Barbados-Venezuela BIT in article 5,96 

and article IV of the Bolivia-Chile BIT.97  

49. International law will clearly be engaged where the expropriation is unlawful, 

either because of, for example, the discriminatory manner in which it is carried out 

or the offering of inadequate or no compensation.98 The tribunal in Methanex Corp 

v USA,99 gave a three-part conjunctive test for the assessment of a regulation that 

amounts to an indirect expropriation. This test required the regulatory measure to 

be transparent thus following due process of law, be supported by scientific 

evidence and therefore for a public purpose, and lastly, be based on good faith 

meaning that it is non-discriminatory.  

50. The claimants aver that each of the four elements required by the Kronos-Ticadia 

BIT for legal expropriation have been violated in the following ways: 

 

a. The Respondent’s actions were not for a public purpose 

 

51. The ordinary meaning of the term public purpose, as used in the Ticadia-Kronos 

BIT,100 is a governmental action that purports to be for the benefit of a population 

in entirety.101 The ADC v Hungary tribunal gave the following opinion as regards 

public purpose: “…a treaty requirement for “public interest” requires some 

genuine interest of the public.”102 The tribunal stated that  if mere reference to 

“public interest” could magically put such interest into existence and thus satisfy 

                                                        
94 Kronos-Ticadia BIT, (n2) art 7. 
95 The North American Free Trade Agreement (adopted 17 December 1992, entered into force 1 January 
1994) 32 ILM (NAFTA) art. 1110.  
96 Barbados-Venezuela BIT, (n77), art 5.   
97 Agreement between the Government of Bolivia and the Government of the Pluractional State of Chile 
for the Promotion and Protection of Investments, 21 July 1999, art IV. 
98 Jacobs and White, European Convention on Human Rights (4th edn , Oxford Press , 2006) 
99 Methanex Corp V USA [1976] UNICITRAL 
100 Kronos-Ticadia BIT, (n2) art 7.  
101 <http://www.yourdictionary.com/public-purpose#law?direct_search_result=yes > accessed on 26 
July, 2018. 
102 ADC Affiliate Limited and ADC and ADMC Management Limited v The Republic of Hungary [2006] ICSID 
Case No. ARB/03/16 (2006)  ¶  432.  
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this requirement, it would then be seen as meaningless since a situation where this 

requirement would not be met would be unimaginable.103 

52. Due to the difficulty in determining what legitimately counts as ‘public purpose’, 

various tribunals have given their opinions on this aspect of expropriation. An 

example is the tribunal in the BP Exploration v Libya where the tribunal ruled that 

a political agenda would not count as a public purpose. They ruled in this case that 

the state’s acts, driven by political retaliation, violated public international law as 

they were made for purely extraneous political reasons.104 In ADC v Hungary, 

where the tribunal held that the respondent had failed to sufficiently support their 

actions, in a bid to harmonize the Hungarian legal regime with that of the 

European Union (EU), were for a public purpose.105 

53. Similarly, in this case, the claimant avers that the respondent’s decree was not 

made with a public purpose in mind, but rather with an ideological and political 

agenda behind it. This is because during the election period, the then presidential 

candidate and current president promised to nationalize the Kronian industry.106 

Furthermore, even in the opinion of the opposing party, the quickly passed law, 

KEA, was simply aimed at replacing the Claimant for a domestic enterprise107 and 

had no real aim with regard to the environment, the public or the country itself.  

54. The Respondent has also failed to give sufficient proof that the breach of the BIT 

was aimed at the good of the Kronian public and hence the Claimant asks this 

tribunal to find that this breach was a violation of the BIT and resulted in 

expropriation.  

 

 

 

 

 

                                                        
103 Ibid.  
104 BP v. Libya [1979] 53 ILR 297 ¶  329. 
105 Telenor Mobile Communications v the republic of Hungary [2006] ICSID Case No. ARB/04/15 (2006) ¶  
429.  
106 Facts, (n3), ¶ 14. 
107 Ibid, ¶ 17. 



16 
 

b. Respondents actions were discriminatory 

 

55. The ordinary meaning of the word discriminatory is an act of showing prejudicial 

distinction between different categories of people or things.108 Based on the object 

and purpose of the Ticadia-Kronos BIT, which is to protect and promote 

investments for the mutual benefit of the contacting states,109 discrimination would 

mean prejudicial treatment to an investor based on their nationality.110It is agreed 

that most of the practice dealing with discrimination focuses on nationality hence 

the clause national treatment and most favored nation treatment in most BITS.111 

The tribunal in  Saluka v Czech Republic  stated the following rule as regards 

discrimination: “A foreign investor whose interests are protected under the treaty 

is entitled to expect that the Czech Republic will not act in a way that is manifestly 

inconsistent, non- transparent, unreasonable or discriminatory”.112The tribunal in 

Ronald S Lauder v Czech Republic stated that for an act to be deemed discriminatory, 

it must first result in actual injury and second it must be done with the intention 

to harm the aggrieved party.113 

56. Additionally, the claimant refers on the given a definition for non-discrimination 

in Biwater v Tanzania which the Saluka v Czech Republic Case relied on in elaborating 

what exactly non-discrimination entailed. It stated, that, for an act to be non-

discriminatory, the conduct of the State must be transparent, consistent and non-

discriminatory, that is, not based on unjustifiable distinctions.114 In order to prove 

non-discrimination by the government, Saluka v Czech Republic set forth the 

following standard: “…the standard of non-discrimination requires a rational 

justification of any differential treatment of a foreign investor in comparison to 

national investors.”115 

                                                        
108 Oxford Dictionary, https://en.oxforddictionaries.com/definition/discriminatory accessed on 26 
July 2018.  
109 Kronos-Ticadia BIT, (n2) preamble. 
110 UNCTAD Series on International Investment Agreements II ‘Expropriation: A Sequel’ (2012), page 
33.  
111 Rudolf Dolzer, (n64),) 176. 
112 Saluka Investments BV v. Czech Republic (Saluka v. Czech Republic) [2006] UNICITRAL ¶ 286. 
113 Ronald S Lauder v Czech Republic [2001] ICSID ¶ 214. 
114 Biwater Gautt (Tanzania) Ltd. v United Republic of Tanzania [2008] ICSID Case NO. ARB/05/22 (2008) 
¶  602. 
115 Saluka Investments BV v. Czech Republic, (n112), ¶ 460. 
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57. In assessing the above to the facts of the case, it is can be seen that the joint venture 

between the Kronian government and the enterprise from the Republic of Ibi, to 

form a new company aimed at restarting the exploration of Lindoro116 is indeed 

discrimination against Fenoscadia. This collaboration between the Kronian 

government and the government of the Republic of Ibi is stated to be the case 

because the government of Ibi is a sympathizer of the nationalist policies of the 

current Kronian government.117 These facts therefore show that the main reason 

Fenoscadia’s license and agreement was terminated is not that the exploration of 

Lindoro releases toxic component that may cause the contamination of the Rhea 

River.118 It is rather their aim at nationalizing companies and thus they 

discriminate by choosing to partner with an enterprise that shares the same 

ideology.  

58. The claimant submits that the respondent’s expropriation was indeed 

discriminatory and therefore request this tribunal to find the same and to order 

that the claimants are paid the relevant damages owed due to the said 

discrimination as it was stated in the Marvin v United Mexican States Case that 

should discrimination be proven, the consequences are then that the state owes to 

the Claimant the amount of loss or damage adequately connected to the breach.119 

 

c. Due process was not followed by the respondents 

 

59. In order for due process to have been followed by a state in carrying out an 

expropriation, the following conditions must have been fulfilled: 

i. The expropriation must be in line with the procedures set in both domestic 

legislation and internationally recognized rules; 

ii. The investor who suffers the consequences of the expropriation must be 

able to seek recourse from an independent and impartial body; and  

iii. The process of expropriation must be free from arbitrariness.120 

                                                        
116 Facts, (n3), ¶ 28. 
117 Ibid, ¶30. 
118 Ibid, ¶ 22.  
119 Marvin Roy Feldman Karpa v. United Mexican States [2003] ICSID Case No. ARB/99/1 (2003) ¶194. 
120 UNCTAD, (n33), page 36. 
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60. Referring to the first limb of the requirements for due process, the claimant submits 

that the expropriation was not in line with both domestic and international 

legislation. The Claimant argues that the procedures set in domestic legislation and 

international rules were not followed by the Respondent. Article 8(2) of the 

Ticadia-Kronos BIT requires that each contracting party ensures that if there are 

any changes or developments in the domestic laws and procedures relating to a 

matter covered by the BIT, the enterprises or persons under the BIT affected by 

this should be given a reasonable opportunity to respond and comment.121  

61. In the case before this tribunal, the Respondent failed to give the Claimant a 

reasonable opportunity to comments on the Presidential decree No. 2424 which 

resulted in the termination of their licence to mine Lindoro.122 After the decree was 

passed, the Claimant made several attempts to reach the Respondent for 

negotiations as the matter affected their licence to mine Lindoro.123 These attempts 

for negotiation were declined by the Respondent,124 and hence the Claimant asks 

this tribunal to find that the Respondent did not comply with the international 

rules (the Ticadia-Kronos BIT) and hence find that due process was not followed.  

62.  With regard to the second requirement for due process, the Claimant does not 

dispute that the option of recourse was made available to them as they could seek 

the Kronian courts for redress.125 The Respondents, however, sent out a statement 

making it clear that the decree would not be revoked under any circumstances,126 

thus rendering the motion filed by the Claimant useless. The Claimant thus asks 

this tribunal to find that due process was also violated in this way as the 

mechanism of redress was deemed useless by the Respondent’s actions.  

 

No compensation was granted to the Claimants 

 

63. When a State expropriates property, it has an obligation to pay compensation for 

that property.  International law recognizes the right of States to expropriate 

                                                        
121 Kronos-Ticadia BIT, (n11) art. 8(2). 
122 Facts, (n3), ¶ 23. 
123 Claimant’s facts, (n1), ¶ 15.  
124 Ibid, ¶ 15.  
125Ibid, ¶ 16.  
126 Ibid, ¶ 15.  
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property, so long as they, inter alia, pay compensation.127 The requirement often 

stipulated is for prompt, adequate, and effective compensation. 128 

 

64. Fenoscadia submits that they are entitled to compensation for loss occasioned by 

acts of the Kronian state through the enactment of the Kronian Environment Act 

and subsequently the Presidential Decree. Whereby the taking constitutes a 

process rather than one clear act, creates a problem of determining when the 

process has reached the point at which an expropriation in fact has occurred. This 

issue may be important, for example, in determining the valuation date for 

compensation purposes.129 

65.  Article 7 (2) of the Ticadia-Kronos BIT provides that the compensation given for 

expropriation must be equivalent to the fair market value of the expropriated 

investment immediately before the expropriation took place. Moreover, Article 7 

(3) provides that compensation shall be paid without delay and shall be fully 

realizable and freely transferable.  

 

66. The bench in the Chorzow Factory case held that reparation must as far as possible 

wipe out all the consequences of the illegal act and re-establish the situation which 

would in all probability have existed if that act had not been committed.130 This 

concludes the Claimant’s submission that they are indeed entitled to compensation 

on the agreed terms on the BIT which is that it should be on the market value of 

the expropriated investment immediately before the expropriation took place and 

shall include going concern value, asset value including declared tax value of 

tangible property and other criteria as appropriate to determine fair market 

value.131 

67. The Claimant’s exploitation permit of Lindoro was for 80 years.132 This assurance 

made claimants engage in business deals pertaining supply, investment in state of 

                                                        
127 Reed et al, Guide to ICSID arbitration (2nd edn, Kluwer Law International, 2010)   
128 E.Lauterpacht, ‘Issues of Compensation and Nationality in the Taking of Energy Investments’ (1990), 
8TH JENR. Int’l L.  241, 263. 
129 W. M. Reisman et.  al, ‘Indirect Expropriation and Its Valuation in the BIT Generation’, (2003) 74 
BYIL,115. 
130  Factory at Chorzow (Germany v Poland) [1928] PCIJ Rep Series A/B No 46. 
131 Kronos-Ticadia BIT, (n11) art 7 (2). 
132 Claimant’s facts, (n1) ¶ 5. 
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the art facilities as well as making contractual obligations.133The decree issued by 

Mr Blazing on 7th September 2016 revoking Claimant’s licenses and terminating 

the agreement with no compensation to Claimant hindered Claimant’s ability to 

honour its contractual obligations hence accumulating significant losses over the 

period.134 Further, on 14th September 2017, tons of Lindoro stored in the Claimant’s 

facilities were confiscated by Kronian officials including those already prepared 

for export.135Due to the sudden cessation of revenues, Claimant’s had no option 

but to shut down its state of the art facilities.136 

68. Based on the losses incurred by the Claimant, this tribunal is requested to find that 

the Respondent should pay not less than 450,000,000 USD, to the Claimant in 

damages.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
133 Ibid, ¶ 17. 
134 Ibid. 
135 Ibid. 
136 Ibid.  
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IV. Respondent’s Counterclaims are inadmissible before the arbitral tribunal 

 

69. Although arbitration rules such as the SCC rules137 and the ICSID convention138 

provide for the right to assert counterclaims in investor- state disputes, many 

arbitral tribunals are reluctant to allow such counterclaims.139 The main obstacle 

to this admission being investor consent to counterclaims and determination of 

investor obligations towards the host state.140 This is because, treaties are primarily 

intended to encourage foreign investment thus are silent on the rights of states vis 

a vis the investors and the obligation of states vis a vis the investors.141 

70.  Article 9 (iii) of the Stockholm Chamber of Commerce rules provides that the 

respondents may choose to answer to a request for arbitration with a preliminary 

statement of any counterclaims or set offs including an estimate of the monetary 

value ; (iv) where counterclaims or set-offs are made under more than one 

arbitration agreement, an indication of the arbitration agreement under which 

each counterclaim or set-off is made. With reference to the above rule, the arbitral 

tribunal in AMTO v Ukraine established a three-part conjunctive test to determine 

admissibility of counterclaims which includes: Terms of the dispute resolution 

provisions of the treaty, the nature of the counterclaim, and the relationship of the 

counterclaims with the claims in the arbitration.142 

71. The arbitral tribunal in AMTO v Ukraine dismissed the counterclaim as the 

applicable law had no basis for a claim of non-material injury to reputation based 

on allegations made before it. It is on this basis that Fenoscadia submits that the 

Arbitral Tribunal should dismiss the counterclaims raised by the Respondents. 

This is because the conjunctive test of counterclaim admissibility has not been 

fulfilled as will be illustrated below. 

                                                        
137 SCC Arbitration Rules, art.  9. 
138 ICSID Convention, regulations and rules, art. 46. 
139 Yaraslau Kryvoi, ‘Counterclaims in Investor State Arbitration’ (2012) 21 Minn. J. Intn'l 216. 
140 Ibid. 
141 Rudolf Dolzer, (64). 
142 AMTO LLC v Ukraine, [2008] SCC 080/2005 IIC 346 (2005). 
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A. Nature of the counterclaim. 

72. The respondents seek five measures from their counterclaim (a) Compensation for 

the environmental damage due to contamination of the Rhea river (b) 

Compensation for the decontamination cost incurred (c) Compensation for the cost 

incurred to supply clean water during the period inhabitants cannot rely on river 

Rhea (d) Compensation for the health cost incurred treating the population 

directly affected by the contamination and lastly, (e) Compensation for loss of 

earning ability and pain and suffering to the ailing population.143 The claimants 

submit that they are not fully responsible for the alleged damages and that there 

has been no causal link established between the diseases contracted and their 

activities thus contrary to the polluter pays principle.144  

73.  The KEA provides that operators are not to bear the cost of remedial actions or 

pay compensation if they demonstrate that they were not at fault or negligent.145 

The study conducted by the Federal University acknowledged that graspel which 

is a toxic component released during exploitation of Lindoro was found in the 

Rhea River waters.146It is known that graspel is not exclusively found in lindoro 

mine tailings and that there are other mining industries in Kronos.147 Thus, the 

respondents need to establish that the graspel found in Rhea River was exclusively 

from the mining activities by Fenoscadia.148 

74. Moreover, the respondents are unable to conclusively establish a causal link 

between the exploitation of Lindoro and the rising incidence of specific diseases 

such as the Cardiovascular disease (CDV) and microcephaly.149 Microcephaly can 

be caused by a variety of genetic and environmental factors.150 The Study only 

suggested that the appearance of microcephaly in Kronos could be linked to the 

environmental externalities of the exploitation of lindoro.151The time period 

                                                        
143 Answer to Arbitration Request, ¶ 24. 
144 Kronos-Ticadia BIT, (n11,) art. 9 (2). 
145 Procedural order, (n39) ¶ 7. 
146 Facts, (n3), ¶ 22.  
147 Procedural order, (n39), ¶ 4. 
148 Ibid, ¶ 7. 
149 Facts, (n3), ¶ 22. 
150 Procedural order, (n39) ¶ 5. 
151 Ibid.  
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between publication of the study report and issuance of the decree to revoke the 

extraction licence is insufficient to properly analyse the study’s unproven 

conclusions and reach an informed decision.152 

75. Although the precautionary principle permits an action to avoid the potential 

impact of the release of hazardous substances not to be postponed on the ground 

that scientific research has not fully proved a causal link between those substances, 

on the one hand, and the potential transboundary impact, on the other hand; the 

Claimant submits that the action taken by the respondents is an extreme measure 

and the same effect can be achieved by more favourable measures. The KEA 

provides measures that will be imposed on failure to adhere to its regulations. 

Among them is severe penalties, fines, immediate withdrawal of licences with the 

forfeiture of facilities and the obligation to compensate for the environmental 

damage.153 Given that the Claimants were willing to negotiate with the 

respondents, they should have been imposed on a less severe measure such as 

penalties or fines if precaution was the intention of the respondents. 

76. It is worth remembering that a counterclaim is in effect a claim. It would be odd 

should a state be capable of filing a counterclaim if it could not have filed a claim.154 

The Claimants pray that this tribunal dismiss the Counterclaims as the 

respondents have not been able to particularise and substantiate the basis of the 

losses said to have been suffered by them as the tribunal in Hamster v Ghana ruled 

in their award dismissing the counterclaims.155 

 

B. Terms of the Dispute Resolution Provision in the Treaty 

77. Article 11(1) of the Kronos- Ticadia BIT provides that the nature of the disputes 

that can be heard under the Kronos- Ticadia BIT are those arising out of or relating 

to an investment or breach of any right conferred or created by the BIT with respect 

                                                        
152 Request to Arbitration, ¶ 14. 
153 Facts, (n3), ¶16. 
154 Andrea K. Bjorklund, ‘The role of Counterclaims in Rebalancing Investment Law’ (2013) Lewis and 
Clarke law review, 468. 
155 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24 (2010). 
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to an investment.156 The BIT has no mention regarding admission of counterclaims. 

If the parties had intended to provide for admission of counterclaims, they could 

have expressly stated so. The respondent may allege that the consent is implied by 

virtue that both parties agree to be bound by the SCC rules that render 

counterclaims admissible nevertheless, the Claimants submit that indeed 

counterclaims are generally admissible, but this counterclaim is not admissible. 

The Tribunal in Roussalis v Romania rejected admissibility of the counterclaims 

brought forth by the respondents based on lack of consent of the parties to have 

counterclaims arbitrated.157 

 

C. Relationship of the Counterclaims with the Claims in Arbitration. 

78. The Counterclaims seek compensation as a result of violation of the Kronian 

Environmental Act which provides the obligations of the investor and the 

penalties that can be imposed on non-compliance.158The Claimants submit that the 

Claims in the Counterclaim and those of the Primary Claim emerge from two 

different sources one being the KEA and the other the Kronos-Ticadia BIT. 

Counterclaims are connected to the principal claim in that it must arise from the 

same legal and factual context. In this case, the counterclaims do not arise from the 

same legal context.159 

79. The tribunal in Klöckner v. Cameroon held that the counterclaim is admissible where 

it forms an indivisible whole with the primary claim asserted by the Claimants 

invoking substantive obligations undertaken for “the accomplishment of a single 

goal, so as to be interdependent160 this is not the case. Moreover, tribunals only 

have jurisdiction over disputes concerning breaches of bilateral investment 

                                                        
156 Kronos-Ticadia BIT, (n11), art 11. 
157 Spyridon Roussalis v Romania, (Award) ICSID Case No. ARB/06/1 (2011), ¶ 873.” 
158 Facts, (n3) ¶ 16. 
159 Constantine Antonopoulos, ‘Counterclaims before the International Court of Justice ‘(T.M.C. Asser 
Press, The Hague, 2011) p. 378 
160 Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société Camerounaise des 
Engrais, ICSID Case No. ,ARB/81/2 (1983). 
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treaties.161 The tribunals in Saluka v Czech Republic162 and Paushok v Mongolia163 held 

that where the counter-claims advanced by the respondent State are based on 

alleged breaches of this State's domestic law, the Arbitral Tribunal cannot entertain 

counter-claims which ought to be resolved in accordance with domestic law rather 

than via the terms of the BIT.  

80. The counterclaim also alleges breach of Article 2(2.2) of the concession agreement 

which was a contract between Fenoscadia and Kronos. This Article imposed an 

obligation on the company to dispose any waste resulting from the activities 

directly or indirectly related to the exploitation of lindoro. Actions for breach of a 

contract must be litigated in accordance with the dispute resolution mechanism 

provided for in the contract164 which in this case, art 7 of the concession agreement 

provides for the Kronian Local Courts. It is with these submissions that the 

Claimant prays the tribunal dismisses the counterclaims 

 

 

 

  

                                                        
161 Spyridon Roussalis v Romania, (Award) ICSID Case No. ARB/06/1 (2011), Separate opinion of Michael 
Reisman. 
162 Saluka Investments BV v. Czech Republic, (n112). 
163 Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. The Government of 
Mongolia, UNCITRAL (2011). 
164 Pierre Lalive & Laura Halonen, ‘On the Availability of Counterclaims in Investment Treaty 
Arbitration’ (2011 Czech Yearbook of International Law) pg141-156. 
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PRAYERS FOR RELIEF 

 

For the reasons, Claimant respectfully requests the tribunal to: 

1. Find that it has jurisdiction over any claims in relation to the Award and declare 

that Fenoscadia is of Ticadian Nationality. 

2. Find that the claims before it are admissible despite the lawsuit filed before the 

domestic Courts of the Respondent. 

3. Find that the enactment of the Presidential Decree No. 2424 its implementation 

and other related Acts of the respondent amount to expropriation of Claimant’s 

investment in violation of the BIT. 

4. Order the Respondent to pay damages to the Claimant for the losses caused as 

a consequence of the violation valued at no less than USD 450,000,000. 

5. Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements. 

6. Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and   

7. Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 18, 2018 

by 

__________/s/_________ 

TICADIA 

On behalf of Claimant, 

FENOSCADIA Ltd. 

 

 

 


