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SUMMARY OF FACTS 

 

1. In 1993, Fenoscadia Limited (“Claimant”) was incorporated under the laws of Ticadia. 

Claimant is a limited liability company of the mining sector, known for the exploitation of 

rare metals.  

2. In June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos 

(“Respondent”) entered into the Agreement for the Promotion and Reciprocal Protection of 

Investments (“BIT”).  

3. In March 1997, the Kronian Federal University (“The University”) published a study 

reporting the existence of rare metals in Kronos. In August 1997, the Kronian Government 

received a loan from the International Finance Corporation (“IFC”) to fund further research. 

The research confirmed the existence of lindoro, a rare metal of high value. 

4. In 1998, 65% of Fenoscadia voting shares were acquired by a private fund also organized 

under the laws of Ticadia.  

5. In November 1998, Respondent invited foreign companies to participate in a public auction 

for the concession of the right to explore lindoro in Respondent’s inner territory (“Site”). 

Three companies participated of the biding. In April 2000, Fenoscadia won the concession 

because it had offered the best financial returns to Respondent. 

6. In June 2000, Claimant and Respondent entered into the concession agreement 

(“Agreement”), which granted Claimant the right to explore the Site for eighty years, upon 

payment of 22% of the monthly gross revenue of the exploitation activities. The Agreement 

provided Claimant owned property in Respondent’s territory and, in every two years, 

Claimant would be subjected to inspections carried by the Ministry for Agriculture, Forestry 

and Land (“Agriculture Ministry”). At the time of its execution, the Agreement was the only 

instrument to regulate lindoro exploitation in the Site. In August 2008, the lindoro exploitation 

started.  

7. In October 2014, Mr. Bazings, a candidate from the Nationalist Party, won the presidential 

elections, when also the Nationalist Party won the general election, achieving the parliament 

majority. In January 2015, Mr. Bazings and congressmen took office. In March 2015, Mr. 
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Bazings sent a bill to the House for the regulation of the environmental sensitive activities in 

Respondent’s Territory.  

8. In June 2015, upon critics of the opposition party, the Liberal Party of Kronos, the Kronian 

House of Representatives (“House”) passed the 2015 Kronian Environmental Act (“KEA”), 

significantly quicker than the average period (i.e., 15 mouths), as the speaker of the House 

waived the public hearing required by the Kronian Constitution.  

9. On the day of KEA approval, Respondent’s Government created the Ministry for 

Environmental Matters to enforce the environmental-related politics, which included the 

inspections until then carried out by the Agriculture Ministry. In September 2015, the new 

Ministry conducted its first inspection, under which Claimant was found in full compliance 

with its environmental obligations, as in all previous inspections.  

10. In October 2015, the Ministry for Environmental Matters in Kronos released data indicating 

the increase of toxic waste in the Rhea River, based on former governmental inspections.  

11. In May 2016, The University published an inconclusive study (“Study”), funded by 

Respondent, indicating that the contamination of Rhea River would be related to lindoro’s 

exploitation and could be increasing the level of Cardiovascular diseases (“CDV”) and 

Microcephaly.  

12. In September 2016, Mr. Bazings issued the Presidential Decree Nº 2424 (“Decree”) which 

prohibited, with immediate effects, the exploitation of lindoro and terminated the Agreement. 

The Decree immediately rendered Claimant´s property nearly useless. 

13. In September 2016, Claimant applied to the Kronos Federal court seeking to suspend the 

effects of the Decree until negotiations took place. In February 2017, the Government 

spokesperson announced that the Decree would not be revoked. In April 2017, Claimant 

notified Respondent´s Ministry for Foreign Affairs of its intention to pursue legal remedies 

under the BIT if negotiations were not reached.  

14. In August 2017, a well know mining sector magazine reported that a state-owned company 

would restart the lindoro exploitation in Krono’s territory, bolstering rumors that the Decree 

would be revoked. The new company would result from a joint venture between a Kronos’ 
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state-owned company and an enterprise of Republic of Ibi (“Ibi”), which is sympathetic to 

the Kronian Nationalist Party ideology. 

15. After all Claimant’s attempts to negotiate, on 10 November 2017, Claimant filed its request 

for arbitration before the Arbitration Institute of the Stockholm Chamber of Commerce 

(“SCC”).  
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ARGUMENTS 

1.  CLAIMANT IS A NATIONAL OF TICADIA.  

16. As Article 1(4) BIT does not specify nationality requirements, this Tribunal should apply the 

place of incorporation criterion [1.1]. In the event this Tribunal finds that additional criteria 

are required, Claimant submits that it has its seat (siège social) [1.2] and its control in Ticadia 

[1.3]. 

1.1. Claimant is a national of Ticadia according to the applicable criterion, which is 

place of incorporation. 

17. First, place of incorporation should be applied [1.1.1]. Second, additional criteria should not 

be applied [1.1.2]. Third, Claimant was incorporated in good faith [1.1.3]. 

1.1.1. Place of incorporation should be applied.  

18. The starting point for establishing Tribunal’s jurisdiction is the interpretation of the BIT text1. 

Article 1(4) BIT defines “investor of a Contracting Party” without further specification. The 

BIT should be interpreted in good faith and according to its ordinary meaning, object and 

purpose2. For that, the place of incorporation is the sole applicable criterion in the present 

case. 

19. The ordinary meaning of the word “of” in Article 1(4) BIT indicates origin3. The term “of a 

Contracting Party” should be interpreted as “incorporated under the laws of” as incorporation 

determines the company’s origin4. 

20. Incorporation is the less restrictive criterion which preserves the objectives of the BIT. First, 

the desire to promote economic cooperation between the Contracting Parties is expressed as 

the object and purpose of the BIT5; second, the clause should be broadly interpreted to provide 

the protection of investors and their investments6; third, subsidiary criteria should not be used 

to restrict the scope of “investors” 7. 

                                                 
1 McLachan, Shore and Weiniger, ¶3.128; Rompetrol v. Romania ¶94.  
2 VCLT, Art.31; ILA-German Branch, p. 56; Weeramantry, ¶3.11; Dolzer and Schreuer, p. 28; McLachan, Shore 

and Weiniger, ¶3.128. 
3 Cambridge Dictionary, entry: of.  
4 Dolzer and Schreuer, p. 44. 
5 BIT, Preamble, line 1045. 
6 Weeramantry ¶3.88; BIT, Preamble, line 1048. 
7 Tokios Tokelės v. Ukraine, ¶31; SGS v. Philippines, ¶116. 
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21. Good faith8 requires a State to act in such a way that is not abusive or arbitrary9. In investment 

treaties, the parties should not behave in a way that is intended to frustrate the purpose of a 

treaty10. Thus, the BIT should be applied in a reasonable way and in a manner that its purpose 

can be achieved11. 

22. In the present case, such way should be deemed as applying the incorporation criterion, for it 

is a(n): (i) easy to apply 12 ; (ii) formal 13 , (iii) objective, (iv) stable 14 ; and (v) secure15 

requirement, which is protective to the investor, as it safeguards the parties’ expectations16, 

and is consistent with the purposes of the BIT17. 

23. The place of incorporation is widely known as the definitive criterion for establishing 

nationality of legal entities18. It is the most referred on Treaties19, being also considered as 

customary law under the international investment doctrine20, while subsidiary criteria are used 

residually21 and exceptionally22, without general acceptance23. 

24. According to the effet utile, a clause should be so interpreted as to give it a meaning rather 

than so as to deprive it of meaning24. It demands favoring the interpretation that would most 

effectively fulfil the objectives of a provision25. So, if it were applied the seat or control 

criteria, they would be applied as a new rule, because they mean location26 and power27, 

respectively. In this hypothesis, the clause “of a Contracting Party” would be disregarded28. 

                                                 
8 Jennings and Watts, p. 38; Europe v. Turkey, ¶171.  
9 Cheng, pp.115,117.  
10 Weeramantry 3.21; Europe v. Turkey, ¶175; Phoenix v. Czech Republic, ¶142. 
11 Gabčíkovo-Nagymaros ¶142; Weeramantry ¶3.24; Inceysa v. El Salvador, ¶233.  
12 UNCTAD, p. 82 
13 ILA-German Branch, p. 51. 
14 UNCTAD, p. 82 
15 Tokios Tokelės v. Ukraine, ¶29. 
16 Tokios Tokelės v. Ukraine, ¶40.  
17 BIT, preamble.  
18 ILA-German Branch, pp. 15(b),45; Tokios Tokelės v. Ukraine, ¶¶30,44; Barcelona Traction, ¶70; KT Asia v. 

Kazakhstan, ¶116; Rompetrol v. Romania ¶83; UNCTAD, p. xii. 
19 Tokios Tokelės v. Ukraine, ¶63.  
20 Dugan, ¶2.b; McLachan, Shore and Weiniger, ¶¶5.25, 5.36; ILA-German Branch, p. 46; Muchlinski, Ortino and 

Schreuer, p. 76.  

21 Tokios Tokelės v. Ukraine, ¶30; Dugan, ¶2.b.  
22 McLachan, Shore and Weiniger, ¶5.27. 
23 Barcelona Traction, ¶70; ILA-German Branch, p. 51. 
24 AAPL v. Sri Lanka, ¶40(e); Occidental Exploration v. Ecuador, ¶68. 
25 Fauchald, p. 318; Weeramantry, ¶5.74. 
26 Cambridge Dictionary, entry: seat. 
27 Cambridge Dictionary, entry: control. 
28 Daimler v. Argentina, ¶231.  

http://oxia.ouplaw.com/view/10.1093/law/9780199641475.001.0001/law-9780199641475-bibliography-1#law-9780199641475-bibItem-153
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Thus, for keeping its effet utile, the term should be interpreted as “incorporated under the laws 

of”. 

25. Therefore, the place of incorporation is the applicable criterion under the BIT not only by the 

Contracting Parties’ intention, but also because it is the “classical concept”29 for defining 

nationality, as it is a “reasonable”30, sufficient31 and prevalent criterion. As Claimant was 

incorporated under the laws Ticadia32, it is an investor under the BIT and this Tribunal has 

jurisdiction over the dispute. 

1.1.2. The Tribunal should not apply additional criteria to interpret the BIT. 

26. The present dispute should be governed strictly by the interpretation of the BIT text33. External 

standards approach beyond the specific provisions of the BIT are misplaced34. Thus, this 

Tribunal should not apply new additional requirements which the drafters did not include into 

a treaty35.  

27. Principles of diplomatic protection should only be applied when treaty regimes do not exist 

or have proved inoperative36. Attempts to substitute or supplement the test of nationality in a 

treaty with rules of diplomatic protection have failed37. Moreover, the genuine link, also 

known as effective nationality test established in Nottebohm38, is only applicable for the 

diplomatic protection of natural persons39. The ICJ rejected an analogous application of an 

effective link for determining the nationality of corporations40, because there is no general 

acceptance of an absolute test41.  

                                                 
29 McLachan, Shore and Weiniger, ¶5.116. 
30 Orascom v. Algeria, ¶315. 
31 Dugan, ¶2(b); ILA-German Branch, p. 13.  
32 Facts, ¶6. 
33 Diallo, ¶88; ILA-German Branch, p. 59; Rompetrol v. Romania, ¶92; KT Asia v. Kazakhstan, ¶129. 
34 ILA-German Branch, p. 57; McLachan, Shore and Weiniger, ¶5.130; Rompetrol v. Romania, ¶83. 
35 Hulley Enterprises v. Russia, ¶415. 
36 Diallo, ¶88. 
37 Waste Management v. Mexico, ¶85; RosInvestCo v. Russia, ¶605; ADC v. Hungary, ¶357; Saluka v. Czech 

Republic, ¶241; Saba Fakes v. Turkey, ¶69.  
38 Nottebohm, p. 4. 
39 ILA-German Branch, p. 57; KT Asia v. Kazakhstan, ¶127; Saba Fakes v. Turkey, ¶73.  
40 ILA-German Branch, p. 58. 
41 Barcelona Traction, ¶70.  
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28. The Contracting Parties could have narrowed their agreed definition of “investor” by resorting 

to requirements42 such as seat43, control44, but they did not do so45. Respondent has chosen to 

accept that the nationality of legal persons under the BIT would be determined solely by the 

general rule46. Hence, it seems more convincing to strictly abide the terms that the Contracting 

Parties have stipulated in the present BIT47. Those terms expressly give to an enterprise of 

Ticadia that has made investments in Respondent’s territory the right to invoke the protection 

of the BIT48. 

29. Therefore, this Tribunal should not import into the definition of “investor” additional criteria 

having the effect of excluding from the BIT’s protection a company covered by the wording 

chosen by the Contracting Parties49.  

1.1.3. The application of incorporation criterion is not abusive in itself. 

30. Respondent may argue that the sole application of the place of incorporation is inadequate to 

determine Claimant’s nationality, because it could lead to abusive results. The argument does 

not stand its ground. 

31. First, choosing local of incorporation for aiming treaty protection is not illegitimate in itself50. 

It only constitutes an abuse of rights in exceptional cases51 when the investor treaty shops in 

the existence of dispute or in the imminence of one52, which is not the case. Claimant was 

incorporated under the laws of Ticadia in 199353, two years before the BIT’s conclusion54. Its 

reorganization was made in 201055 with Respondent’s support56, years before any indication 

that a dispute would arise57. Besides, until September 2015, Claimant was found in full 

                                                 
42 ILA-German Branch, p. 53; Rompetrol v. Romania, ¶81; Inceysa v. El Salvador, ¶184.  
43 E.g.: Serbia-Cyprus and Montenegro BIT, Art. 1(3)(b); BLEU-Algeria BIT, Art. 1(1)(b). 
44 E.g.: Argentina-France BIT, Art. 1(2)(c); Australia-Hong Kong-China SAR BIT, Art. 1(b)(i)(ii). 
45 ADC v. Hungary, ¶359; Tokios Tokelės v. Ukraine, ¶39; KT Asia v. Kazakhstan, ¶123.  
46 KT Asia v. Kazakhstan, ¶123; McLachan, Shore and Weiniger, ¶5.116.  
47 Saluka v. Czech Republic, ¶229; ILA-German Branch, p. 53. 
48 BIT, Art. 1(4). 
49 Saluka v. Czech Republic, ¶229. 
50 Renée. v. Peru, ¶184; Mobil v. Venezuela, Decision on Jurisdiction, ¶204; McLachan, Shore and Weiniger, 

¶5.163; Dolzer and Schreuer, p. 54.  
51 ILA-German Branch, p. 51. 
52 Philip Morris v. Australia, ¶554; Phoenix v. Czech Republic, ¶144; Renée. v. Peru, ¶185; Mobil v. Venezuela, 

Decision on Jurisdiction, ¶205; McLachan, Shore and Weiniger, ¶5.160. 
53 Facts, ¶6. 
54 Facts, ¶1. 
55 Facts, ¶12.  
56 Facts, ¶13; Exhibit 3. 
57 Facts, ¶¶6, 14, 16, 19, 22, 23. 
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compliance with its contractual obligations58 . Thus, there was no foreseeable dispute at 

Claimant’s incorporation and reorganization.  

32. Second, this Tribunal should not apply the principle of piercing the corporate veil, which is 

applicable when the real beneficiary of the business misused corporate formalities to disguise 

its true identity and avoid liability59. It is applicable when the state does not know who is the 

investor60. In the present case, however, Respondent was fully aware of Claimant’s identity61 

and manifestly approved it62. 

33. Therefore, Claimant’s incorporation was previously acknowledged and it is legitimate act of 

“free choice”63 that has no connection with the dispute64, proving that it has been made in 

good faith, as well as its reorganization. 

1.2. Claimant has its seat in Ticadia. 

34. Nonetheless, if this Tribunal finds appropriate to apply the seat criterion when interpreting 

Article 1(4) BIT, Claimant submits that seat should be understood as registered office or 

statutory seat [1.2.1]. In any case, even under the often called real seat theory, Claimant has 

its seat in Ticadia [1.2.2]. 

1.2.1. Seat is registered office or statutory seat. 

35. In case this Tribunal finds place of incorporation insufficient, registered office also indicates 

Claimant’s nationality 65 . Therefore, seat should be where the corporation’s constitutive 

documents indicate as registered office 66 . International tribunals tend to confirm their 

jurisdiction with a formalistic approach67, because the requirement of an effective link for 

corporations should be avoided68 and does not have general acceptance69. Registered office or 

statutory seat are formal requirements that do not necessarily entail economic activity70. As 

                                                 
58 Facts, ¶19. 
59 ADC v. Hungary, ¶58.  
60 Tokios Tokelės v. Ukraine, ¶56.  
61 Facts, ¶¶4-6.  
62 Exhibit 2; Exhibit 3.  
63 Barcelona Traction, ¶71. 
64 Tokios Tokelės v. Ukraine, ¶56.  
65 Barcelona Traction, ¶70; Muchlinski, Ortino and Schreuer, p. 75.  
66 Orascom v. Algeria, ¶314; Delaume, pp.793, 794. 
67 ILA-German Branch, p. 39.  
68 ILA-German Branch, p. 45.  
69 Barcelona Traction, ¶70. 
70 E.g.: German BIT Model; China-Germany BIT, Art. 1(2); Schreuer, p. 522. 
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Fenoscadia is a private entity registered under the laws of Ticadia, with business address at 

45 Finley Road, TC 101, it is seated in Ticadia71.  

1.2.2. Claimant’s real seat is in Ticadia. 

36. In any case, Claimant also exercises its effective management in Ticadia, as it is an investor 

under the so-called real seat criterion72 . Effective management is a fact-based concept, 

indicated by the company’s nature73 and place where: (i) is the place of incorporation74, (ii) 

the Directors meet, (iii) the Shareholders meet, (iv) the books and records of the company are 

kept and its financial statements are subject to audit75, (v) the company makes corporate filings 

at the Commercial Registry 76 , (vi) communications and notices may be addressed and 

served77, (vii) physical presence78, (viii) tax obligations are paid79, (ix) is the residency of 

managers80, and (x) phone and fax numbers are offered to third parties entering in contact with 

the company81. 

37. In the present case, (i) Claimant was incorporated under the laws of Ticadia in 199382, it is an 

enterprise with worldwide reputation for the exploration and exploitation of rare earth metals83 

and it keeps mining activities in other countries84; (ii) all its business management formalities 

including meetings of the board are carried out in Ticadia85; (iii) Claimant has received 

correspondence at its indicated office address86; (iv) Claimant has paid its tax obligations in 

Ticadia87; (v) Claimant’s CEO resides in Ticadia88; and (vi) Claimant has its phone and fax 

numbers in Ticadia89. 

                                                 
71 Exhibit 2, line 1283. 
72 Tenaris v. Venezuela, ¶154. 
73 Tenaris v. Venezuela, ¶198. 
74 Alps Finance v. Slovak Republic, ¶217; Barcelona Traction, ¶71; Tokios Tokelės v. Ukraine, ¶43. 
75Orascom v. Algeria, ¶¶319-320; Alps Finance v. Slovak Republic, ¶217; Tenaris v. Venezuela, ¶224; Barcelona 

Traction, ¶71; Tokios Tokelės v. Ukraine, ¶43; CEAC v. Montenegro, ¶171(d). 
76 Tenaris v. Venezuela, ¶224(i). 
77 CEAC v. Montenegro, ¶¶184, 195; Alps Finance v. Slovak Republic, ¶217; Orascom v. Algeria, ¶319.  
78 Tenaris v. Venezuela, ¶221; Barcelona Traction, ¶71; Amto v. Ukraine, ¶69.  
79 Barcelona Traction, ¶71; Alps Finance v. Slovak Republic, ¶219; Amto v. Ukraine, ¶69; Tenaris v. Venezuela, 

¶224(j). 
80 Tenaris v. Venezuela, ¶224(d). 
81 Alps Finance v. Slovak Republic, ¶217. 
82 Facts, ¶12. 
83 Facts, ¶6. 
84 Facts, ¶12. 
85 Facts, ¶12. 
86 Case, line 242; Case, line 285; PO1, lines 776-777. 
87 PO2, ¶2. 
88 Facts, ¶7. 
89 Request for Arbitration, line 42. 
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38. Thus a “close and permanent connection”90 has been established, which is not weakened by 

the engagement in commercial activities outside Ticadia91. Claimant's links with Ticadia are 

manifold and, regardless of the view this Tribunal might take as to the meaning of “seat”, 

Claimant has its seat in Ticadia. 

1.3. Claimant is a national of Ticadia regarding its control. 

39. Although not commonly used in arbitral practice92, Respondent may argue that the “corporate 

control” should be the criterion for interpreting Article 1(4) BIT. Claimant submits that it is 

effectively controlled by nationals of Ticadia. 

40. Control is defined either as ownership of the majority of the company's shares or as the power 

to decide the company's conduct93, including management, operation and the selection of 

members of its board of directors or any other managing body94. In other words, effective 

control consists on legal capacity rather than factual95 and is a character that accompanies 

ownership96. Hence, the control theory determines the nationality of a corporation referencing 

the nationality of its majority shareholders97. 

41. In 1993, by the time of its incorporation, Claimant had five Ticadian nationals as its 

shareholders. In 1998, 65% of the shares with voting rights of Claimant were acquired by a 

private equity fund also organized under the laws of Ticadia. 

42. The Fund exercises control of Claimant’s resolutions since 1998 and the composition of the 

board reflects a direct choice of the Fund98. The eventual absence of decisions by the Fund 

does not determine the lack of control by a national of Ticadia, since the Fund exercises its 

control through the voting rights assured by the ownership of the shareholders99. 

43. The board of directors elected by Claimant’s shareholders wields its management100. Having 

Kronian nationals as part of the board is an active exercise of control by the Fund, therefore, 

                                                 
90 Barcelona Traction, ¶71. 
91 Barcelona Traction, ¶71. 
92 ILA-German Branch, p. 13. 
93 Acconci, p. 141; Sweden-South-Africa BIT, Art. 1 (2)(c); Sweden-India BIT, Art. 1(d). 
94 Plama v. Bulgaria, ¶170. 
95 McLachan, Shore and Weiniger, ¶¶5.78-5.79. 
96 Tunari v. Bolivia, ¶245. 
97 Swisslion v. Macedonia, ¶132; Tunari v. Bolivia, ¶246. 
98 Schreuer, P. 522. 
99 Tunari v. Bolivia, ¶245. 
100 Facts, ¶7; PO2, ¶2. 
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by a national of Ticadia. Hence, in the case of this Tribunal decides to apply the control 

criterion, Claimant also submits that is controlled by a national of Ticadia. 

44. IN CONCLUSION, Claimant is an investor under Article 1(4) BIT regardless the criterion 

that the Tribunal chooses. Therefore, the Tribunal has jurisdiction over the dispute.  

2.  THE FORK-IN-THE-ROAD CLAUSE HAS NOT BEEN TRIGGERED. 

45. Claimant is not precluded from invoking dispute-resolution under Article 11 BIT. First, the 

claims are different under the triple identity test [2.1]. Second, provisional measures sought 

before domestic courts are compatible with this arbitration under the SCC Rules [2.2]. 

2.1. The claims are different under the triple identity test. 

46. Respondent argued that Claimant sought the same claim before two different fora 101 . 

Accordingly, Article 11 BIT repeatedly refers that “the dispute” may not be resolved in more 

than one way, i.e., it assumes that both claims are equal. This is the object and purpose of a 

fork-in-the-road clause: to avoid different results to identical claims102. And neither there is 

the fear of two outcomes nor there are identical claims.  

47. A claim to be identical shall meet the triple identity test, endorsed by several tribunals103. Such 

test prescribes the two disputes shall have three identical elements to be considered the same: 

(i) object, (ii) cause of action and (iii) parties of the dispute104. 

48. The object, which refers to reliefs sought in different proceedings105, is not the same in both 

claims. First, the objects could not even be the same, as Claimant applied to Krono’s national 

court a day after the issuance of the Decree106: the measure had not yet had any actual impact 

on its investment; it was only the possibility of suffering damages – which occurred – and the 

intention to preserve the investment that induced Claimant to seek the national relief. Besides, 

the objects differ, for – even if Claimant intended it – the local proceedings does not entitle a 

relief for compensation107, and Claimant in fact only sought to suspend the effects of the 

                                                 
101 Answer to Request for Arbitration, lines 367-370. 
102 Wegen and Markert, p. 284. 
103 Azurix v. Argentina, Decision on Jurisdiction, ¶89; Occidental v. Ecuador, ¶52; Olguín v. Paraguay, Decision 

on Jurisdiction, ¶30. 
104 Wegen and Markert, p. 281; Muchlinski, Ortino and Schreuer, p. 1027. 
105 CME v. Czech Republic, Legal Opinion, ¶44. 
106 Facts, ¶¶23,25. 
107 PO3, lines 1630-1640. 
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Decree and to declare it unconstitutional, before any loss had occurred108. On the other hand, 

in the present arbitration Claimant seeks compensation of the value of its assets for a breach 

of Article 7 BIT. 

49. In Olguín v. Paraguay, the tribunal acknowledged the distinction on the object between two 

claims to reject the fork-in-the-road clause109. In that case, the claimant sought, before the 

judicial authority, a declaration of bankruptcy and liquidation of a commercial corporation 

and submitted to arbitration a relief to collect payment as Paraguay’s obligations110.  

50. Second, the cause of action – facts and legal basis upon which the dispute relies111 - differs as 

well. In this sense, not every claim asserted in a domestic court generates the preclusion set 

forth in the fork-in-the-road clause112. The immediate cause for the domestic claim was the 

Decree. Nevertheless, after its issuance, there was a succession of events that led to the 

termination of Claimant’s activities, including the effort to negotiate, the refusal to revoke the 

Decree, the closure of its facilities and the creation of a joint venture to explore lindoro113. 

51. Moreover, observing the treaty and contract claim distinction upheld by manifold previous 

decisions114, the difference between the applicable law in both proceedings is crystal clear, 

for the application to the local court had as single legal source Krono’s national law. That 

claim did not arise from a breach of the BIT, but from the violation of Krono’s constitution115. 

There was no other jurisdiction competent to hear such claim.  

52. In a similar vein, the tribunal in Genin v. Estonia analyzed not only the parties to the dispute, 

but the causes of action in the domestic proceedings and in the arbitration116. The relief sought 

by the claimant in the national court was to restore its license to operate, and, in the arbitral 

proceedings, the merits concerned whether the losses suffered amounted to a breach of the 

BIT. The tribunal reasoned that, because the claim could not be brought before any other court 

                                                 
108 Facts, ¶25; PO2, lines 1532-1533. 
109 Olguín v. Paraguay, Decision on Jurisdiction, ¶30. 
110 Olguín v. Paraguay, Decision on Jurisdiction, ¶30. 
111 Black’s Law Dictionary. 
112 McLachlan, Shore and Weiniger, p. 121. 
113 Facts, ¶¶26,28. 
114 CMS v. Argentina, ¶80; Lauder v. Czech Republic, ¶174; CME v. Czech Republic, Final Award, ¶435; Genin 

v. Estonia, ¶332; Pan American v. Argentina, ¶157. 
115 PO2, lines 1532-1533. 
116 Genin v. Estonia, ¶¶331-333. 
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if not the Estonian, the causes of action were different, therefore, dismissing Respondent’s 

jurisdictional relief, although the facts that prompted the disputes were nearly the same117. 

53. This view was endorsed by various tribunals, such as Pan American v. Argentina118, CMS v. 

Argentina119, Azurix v. Argentina120 and Enron v. Argentina121. In all those cases, the tribunals 

also made the distinction between contract and treaty claims, which differs from each other 

on the source of the right122.  In the present case, a similar distinction must be made, as the 

legal source is not of the same nature. 

54. In summary, this Tribunal is not prevented from settling the dispute, for the local claim and 

the treaty claim are essentially different. 

2.2. Provisional measures sought before domestic courts are compatible with this 

arbitration under the SCC Rules. 

55. Upon the issuance of the Decree, as an attempt to safeguard its investment, Claimant applied 

for a provisional measure to a domestic court for suspending its effects and declaring it 

unconstitutional 123 . As soon as it was clear such proceeding would be futile, Claimant 

withdrew the appeal124. Only after Claimant’s request for further negotiations were rejected 

and the investment was indirectly expropriated, Claimant filed the request for arbitration125. 

56. The possibility of seeking provisional measures prior to the formation of the tribunal – 

considering the six months period required between the commencement of the dispute and the 

request, according to Article 11(3) BIT – is relevant when urgency and necessity requires 

so126. In the present case, the issuance of the Decree not only prohibited the exploitation of 

lindoro but terminated the Agreement and revoked Claimant’s license127. Claimant foresaw 

the imminent cessation of its activities and the expropriation that would follow, causing 

irreparable prejudice in a few months, reasons why the suspension of the Decree was 

necessary and urgent.  

                                                 
117 Genin v. Estonia, ¶332. 
118 Pan American v. Argentina, ¶157. 
119 CMS v. Argentina, ¶80. 
120 Azurix v. Argentina, Decision on Jurisdiction, ¶76. 
121 Enron v. Argentina, Decision on Jurisdiction, ¶¶97-98. 
122 Cremades and Cairns, p. 326. 
123 Facts, ¶25; PO2, lines 1532-1533. 
124 Facts, ¶26. 
125 Facts, ¶¶27-29. 
126 Sarooshi, pp. 366-367. 
127 Facts, ¶23. 
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57. As the facts make clear, Claimant was not in a comfortable position to sit down and wait for 

the arbitral proceedings. Claimant’s choice was not free. The tribunal in Occidental v. 

Ecuador ruled that a choice made under any form of duress shall not give rise to the fork-in-

the-road clause, because, by its very definition, it encompasses an independent decision128. 

58. Furthermore, not only the choice was not free, but it actually did not exist. Claimant withdrew 

from the local proceedings, for it were futile129, i.e., ineffective130. A decision made regarding 

local remedies presumes that such choice can be effectively exercised, which encompasses 

independent state organs to ensure it131. In the present case, however, Kronos is ruled by the 

Nationalist Party - that passed the draft bill significantly quicker than the average and waived 

the public hearing provided in the Kronian Constitution132. Thus, to suspend the Decree, even 

with a specific decision for Respondent to do so, would be a martyrdom, leaving Claimant in 

a dead-end road. 

59. In any case, international practice recognizes several different ways by which a party may 

seek provisional relief133, and one of them is through a national court. Article 37(5) SCC 

Rules 134  explicitly provides that an interim relief brought before a judicial authority is 

consistent with the arbitration agreement. Besides, it is endorsed by investment doctrine as a 

special procedure available to protect the investment of a party that is threatened by an action 

that will cause irreversible damage135.  

60. Regarding the fork-in-the-road issue, the provisional relief constitutes an exception to such 

clause, because not every claim gives rise to the triggering of the fork-in-the-road provision136. 

Therefore, in light of the SCC Rules, Claimant could have sought a provisional measure before 

Respondent’s domestic court. 

61. Finally, Claimant is not precluded from invoking dispute-resolution under Article 11 BIT, by 

virtue of the triple identity test and of the SCC Rules governing this procedure. 

                                                 
128 Occidental v. Ecuador, ¶¶60-61. 
129 PO3, lines 1640-1641. 
130 Dugan, p. 349. 
131 Dugan, p. 350; Dugard, ¶¶38-44. 
132 Facts, ¶17. 
133 Rennie and Sherwin, p. 321.  
134 SCC Rules, Art. 37(5). 
135 Rennie and Sherwin, pp. 317-320. 
136 Dolzer and Schreuer, p. 267. 
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62. IN CONCLUSION, Claimant submits that this Tribunal has jurisdiction over the claims for 

Claimant is a national and is controlled by nationals of Ticadia. Also, the fork-in-the-road 

clause has not been triggered, for the claims are different and the provisional measure is in 

accordance with the procedural rules. 

3.  RESPONDENT ILLEGALY EXPROPRIATED CLAIMANT’S 

INVESTMENT. 

63. First, Respondent’s issuance of the Decree amounted to an expropriation of Claimant’s 

investment [3.1]. Second, Respondent cannot rely on Article 10 BIT under the defense of 

necessity [3.2]. 

3.1. Respondent breached Articles 6 and 7(1) BIT. 

64. Claimant had legally acquired the right to explore lindoro in Kronian territory through a public 

auction that was followed by the Agreement137. After 16 years of contractual relationship, a 

nationalist government of Kronos issued a Decree prohibiting exploitation of lindoro, 

revoking its license and terminating the Agreement138.  

65. First, Respondent’s targeted measures had an effect equivalent to expropriation [3.1.1]. 

Second, Respondent did not fulfill any of the Article 7 BIT’s requirements [3.1.2]. Third, 

Respondent did not comply with the minimum standards of treatment [3.1.3]. 

3.1.1. Respondent’s targeted measure had an effect equivalent to expropriation. 

66. The Decree is a targeted measure that produced similar effects of a direct taking139. Targeted 

measures differ from general regulations because they are used for specific goals140, such as 

the termination of the Agreement and the revocation of the License contained in the Decree141.  

67. For that, first Claimant’s investment suffered a substantial deprivation after the issuance of 

Decree [3.1.1.1]. Second, the targeted measure was disproportionate [3.1.1.2]. Third, the 

police powers doctrine does not take away the character of expropriation [3.1.1.3]. 

                                                 
137 Facts, ¶8. 
138 Facts, ¶23. 
139 Viñuales, p. 298. 
140 Viñuales, p. 295. 
141 Facts, ¶27; Telenor v. Hungary, ¶69. 
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3.1.1.1. The Decree deprived Claimant’s investment of all its economic benefit. 

68. A targeted measure that produces effects equivalent to a taking of property is expropriatory142. 

In LG&E v. Argentina and Philip Morris v. Uruguay, the tribunals refused find for an indirect 

expropriation because there was no sufficient loss of value and the investments remained 

profitable143. Claimant, on the other hand, discontinued operations because its business was 

no longer able to function, which differs from a mere diminishing of value144. Hence, the 

effect of the Decree was of a substantial deprivation of the investment’s economic value145. 

69. The issuance of the Decree amounts to an expropriation once it left Claimant, a private party, 

deprived of its property, control or fruits by the act of a State146. In Metalclad v. Mexico, the 

company lost all its economic value because Mexico denied a construction permit and deemed 

the area of operation as environmentally protected147. The tribunal in that case held that the 

Mexican targeted measures amounted to an indirect expropriation148. Accordingly, the Decree 

prevents Claimant from the benefits of its investment149 for it divested Claimant’s revenues 

and led to the shutting down of its facilities in Kronos150. 

70. As the tribunal in SPP v. Egypt stated, even if claimant tried to adapt its business to the 

situation, the investment was already lost due to the respondent’s acts151. The same applies to 

Claimant, after focusing its mining activities in Kronos152 and losing all the investment’s 

value153, the effects of the Decree are permanent and, therefore, amount to an expropriation154. 

71. Respondent’s act disabled Claimant’s investment. As the tribunal in Burlington v. Ecuador 

stated, an act of State is expropriatory if the operations can no longer generate a commercial 

return155. In other words, the intent behind the measure does not neutralize its effects, and, 

                                                 
142 Santa Elena v. Costa Rica, ¶76. 
143 LG&E v. Argentina, ¶191; Philip Morris v. Uruguay, ¶192.  
144 Starrett Housing v. Iran, ¶154; LG&E v. Argentina, ¶194. 
145 Occidental v. Ecuador, ¶85; Telenor v. Hungary, ¶¶65,70; Metalclad v. Mexico, ¶103; Pope & Talbot v. 

Canada, ¶¶96,102. 
146 Olguín v. Paraguay, Award, ¶84.  
147 Metalclad v. Mexico, ¶104. 
148 Metalclad v. Mexico, ¶107-109. 
149 Salacuse, p. 325. 
150 Facts, ¶27. 
151 SPP v. Egypt, ¶170. 
152 Facts, ¶12. 
153 Facts, ¶27. 
154 SD Myers v. Canada, ¶¶287-288. 
155 Burlington v. Ecuador, ¶398. 
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consequently, the State’s duty to compensate156. In the present case, even if non-intentional, 

the sole effect of the targeted measure is enough to find an indirect expropriation157. 

3.1.1.2. The Decree was a disproportionate measure. 

72. For a regulatory measure not to be expropriatory, it must be at least proportional158. A State’s 

right to regulate is guided by proportionality, as it implies a balance between state interests 

and investor´s affected rights159. This means that there must be a reasonable relationship of 

proportionality between the charge or weight imposed by the measure and its aim160, giving 

more coherence into legal systems161. 

73. The issuance of the Decree was not proportional. Instead of trying to negotiate with Claimant 

more protective methods for exploitation or at least give Claimant the opportunity to meet the 

requirements of the new legislation162, Respondent decided for the most invasive decision on 

investor´s rights. In doing so, Respondent has not weighted the consequences of its act. The 

unexpected measure has generated more harm than benefits for its own population, including 

Claimant’s former employees, purchasers and suppliers163, which is also an indicative of 

disproportionality164. 

74. Thus, the Decree was disproportional with said government’s concerns and its issuance 

amounts to an indirect expropriation. 

3.1.1.3. The state police powers doctrine does not take away the duty to 

compensate. 

75. Respondent may try to deviate this Tribunal by stating that it was exercising its regulatory 

powers in good faith for a public purpose165. However, as the BIT already establishes an 

objective list of requirements for a lawful expropriation, waiving the duty to compensate 

because of public purpose would deprive the clause166 of any meaningful effect. As the Azurix 

v. Argentina tribunal stated, such argument was contradictory with the Argentina-US BIT, 

                                                 
156 Burghetto and Lorfing, pp.111-114. 
157 Tippetts v. TAMS-AFFA, ¶226. 
158 LG&E v. Argentina, ¶195; Tecmed v. Mexico, ¶122. 
159 Kingsbury and Schill, p. 88. 
160 James v. United Kingdom, ¶50. 
161 Vadi, p. 205. 
162 Facts, ¶¶17,23. 
163 Facts, ¶¶23-24. 
164 Vadi, p. 204. 
165 Dolzer and Schreuer, p. 120. 
166 BIT, Art. 7. 
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because the treaty required both public purpose and compensation for a lawful 

expropriation167. 

76. A State’s sovereign right to regulate cannot be used as a way to ignore the obligations it 

entered into regarding to foreign investments168. Even if Kronos had a public purpose, which 

Claimant only assumes for the sake of argument, Respondent’s acts amounted to an 

expropriation regardless of the State’s intent169.  

77. Specifically in an environmental measure, as in Santa Elena v. Costa Rica, a case in which 

the State directly expropriated Santa Elena’s property for environmental protection, such 

nature of expropriation did not exclude the State’s compensation obligation170. The tribunal 

stated that, having an expropriation, even if legitimate, “does not affect either the nature or 

the measure of the compensation to be paid”171 . In other words, Claimant is entitled to 

compensation, once it is an essential requirement for a lawful expropriation. 

78. In conclusion, even if this tribunal understands that Respondent’s acts was within its police 

powers, it does not take away the duty to compensate172. 

3.1.2. Respondent unlawfully expropriated Claimant’s investment. 

79. Respondent breached Article 7 BIT for the Decree lacks public purpose [3.1.2.1], it did not 

act in accordance with due process [3.1.2.2], Respondent acted in a discriminatory manner 

[3.1.2.3], and it failed to provide prompt compensation [3.1.2.4].  

3.1.2.1. Respondent does not have a public purpose to expropriate. 

80. Respondent’s expropriatory measures lack a public purpose for they had a political nature 

[3.1.2.1.1] and the Study lacks independence from the State [3.1.2.1.2]. 

3.1.2.1.1. Respondent’s acts were politically oriented. 

81. Despite having a broad definition, acting for a public purpose requires to justify the State’s 

actions for the public’s genuine interest173. The tribunal in ADC v. Hungary stated that simply 

                                                 
167 Azurix v. Argentina, Award, ¶¶310-311. 
168 ADC v. Hungary, ¶423. 
169 Santa Elena v. Costa Rica, ¶77, citing Tippetts v. TAMS-AFFA, ¶226. 
170 Santa Elena v. Costa Rica, ¶72. 
171 Santa Elena v. Costa Rica, ¶71. 
172 Vivendi v. Argentina, ¶7.5.21; Burlington v. Ecuador, ¶¶391-392. 
173 Salacuse, p. 349. 
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stating public interest does not fulfill the requirement, or else it would be rendered 

meaningless174. 

82. The political context in which the Study arose indicates a nationalist agenda of the current 

administration175 culminating in the development of the joint venture176 for the benefit of the 

State. Similarly, the tribunal in the Yukos v. Russia rejected Russia’s claim of acting for a 

public purpose when seizing an oil company and concluded the measures were “taken in the 

interest of the largest State-owned oil company”, which cannot be rendered the same as for 

public purpose177.  

83. Respondent’s conduct shows that there was no public purpose behind the enactment of the 

KEA and the issuance of the Decree, but political interest. In Tecmed v. Mexico, the tribunal 

stated that the restrictions put upon Tecmed were, in fact, of political nature, not for 

environmental protection. Therefore, lacked public purpose178. 

84. The situation is alike in the present case. The environmental issues were not the main cause 

for the measures taken by Respondent, since it is reportedly going to reactivate lindoro’s 

exploitation in Kronos through a joint venture between a state-owned and a private company 

from the Republic of Ibi for political reasons179. 

3.1.2.1.2. The Study does not prove the increase of CVD and 

Microcephaly.   

85. Claimant was in full compliance with its contractual obligations by September 2015 “as in all 

former inspections”180. Nonetheless, in November 2015, Respondent funded a research by the 

University that linked the exploitation of lindoro to the contamination of the water 181 . 

Accordingly, a state funded research made by a state owned university should not be given 

much weight since it clearly lacks independence.  

86. Many factors of the contemporaneous life can cause those CVDs, such as stress and air 

pollution182. According to the WHO, the leading CVD risk factors are blood pressure, tobacco, 

                                                 
174 ADC v. Hungary, ¶432. 
175 Facts, ¶14. 
176 Facts, ¶28. 
177 Yukos v. Russia, ¶1581. 
178 Tecmed v. Mexico, ¶127. 
179 Facts, ¶28. 
180 Facts, ¶19. 
181 Facts, ¶21. 
182 MedicalNewsToday. 
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raised blood glucose, physical inactivity and overweight and obesity183. Usually, people with 

one CVD risk factor have one or two others184. However, none of those factors were accounted 

for in the Study. Moreover, CVD is the number one cause of death globally (estimated in 

31%)185 and yet Respondent alleges that those diseases were non-existent prior to Claimant´s 

activities186.  

87. The lack of technical exactness is also shown by absence of information of the Study, such as 

which research method was used. For example, the Study does not present a control group 

that could serve as standard of comparison between people who live close to the mine and 

those who do not187, to investigate other possible causes. Thus, it is not possible to assume 

that the increase of CVD and Microcephaly was related to Claimant´s activities, as the rest of 

the population has not been analyzed188. Evidence of this is that since the issuance of the 

Decree, levels of Microcephaly and CVD among the Kronian population have not 

significantly decreased189. 

88. For that, Claimant submits that the Decree lacked a public purpose, once the Study lacked 

independence and scientific evidence. 

3.1.2.2. Claimant did not have access to due process.  

89. Neither the KEA nor the Decree had Claimant’s consultation as an interested party. Further, 

the Decree was issued under the authority provided by the KEA190, an act of which approval 

was quicker than the average and specifically overlooked the legislative rule for measures 

affecting the national industry of Kronos191. Respondent politically oriented measures lacked 

procedural propriety, since Claimant had no participation on the decision making process192.  

90. The enactment of the KEA had its public hearing dismissed, disrespecting Respondent’s 

constitution193. Therefore, Claimant lacked access to legislative due process. 

                                                 
183 Mendis, p. 18. 
184 MedicalNewsToday. 
185 WHO Data. 
186 Facts, ¶22. 
187 Exhibit 4, line 1382. 
188 McBurney and White, p. 164. 
189 PO3, line 1624. 
190 Exhibit 5, lines 1423-1424. 
191 Facts, ¶17. 
192 Metalclad v. Mexico, ¶91; Tecmed v. Mexico, ¶162. 
193 Facts, ¶17. 
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91. Due process also reflects the communication and negotiation between the parties194. As the 

tribunal in Mobil v. Venezuela stated, allowing companies to participate and weight their 

interests was an expression of the due process requirement195. Despite Claimant’s efforts, 

Respondent failed to provide an opportunity to negotiate196. Hence, Claimant did not have 

access to due process. 

3.1.2.3. Respondent acted in a discriminatory manner. 

92. Respondent disregarded one of the main goals of the BIT, protection against nationality-based 

discrimination197, when issuing the Decree. In order to hold that Respondent acted in a 

discriminatory manner, this Tribunal should compare Claimant with other similar industries 

in Kronos and examine whether it received a non-discriminatory treatment198. 

93. In comparison, there are other mining industries active in Kronos199 and graspel is not an 

exclusive product of lindoro exploitation200. However, the Decree targeted only the lindoro 

industry and terminated the Agreement with Claimant201. 

94. A difference in treatment between domestic and foreign invertors should not come from a 

mere preference of the State202, but Respondent intends to revoke the Decree to approve the 

lindoro exploitation by a joint venture of its choice203. The Decree was a measure intended to 

mold lindoro`s industry at Claimant`s expense204, therefore, it was discriminatory. 

3.1.2.4. Claimant is entitled to prompt compensation. 

95. Respondent took away the control of Claimant’s investment without any compensation205. 

The BIT provides that compensation for expropriation shall be “paid without delay”206, as 

commonly required in investment treaties 207 . The non-payment of compensation after 

depriving Claimant of its investment would neutralize its economic and business value as well 

                                                 
194 McLachan, Shore and Weiniger, ¶8.144. 
195 Mobil v. Venezuela, ¶297. 
196 Facts, ¶27. 
197 Moloo and Jacinto, pp. 539-568. 
198 Pope & Talbot v. Canada, ¶¶73,104. 
199 PO2, lines 1545-1546. 
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201 Facts, ¶¶8,23. 
202 Pope & Talbot v. Canada, ¶132; Davies, p. 142.  
203 Facts, ¶28. 
204 CPI v. Mexico, ¶132. 
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206 BIT, Art. 7(1). 
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as any expectation of returns208. Hence, Claimant is entitled to the amount equivalent to its 

investment in Kronos.  

3.1.3. Respondent did not provide for Fair and Equitable Treatment. 

96. Claimant, as an investor, relied on the legitimate expectations created by Respondent to invest 

in its territory209. These expectations help define what is set as fair and equitable regarding 

the investor-state relations210. In the case at hand, Respondent failed to provide a fair and 

equitable treatment to Claimant. 

97. Presidential public statements had previously assured Claimant that the lack of specific 

environmental regulations on Kronian Law would not be an issue211. As arbitral practice 

indicates, a breach of a State’s representations is a breach of FET212 and stability of the legal 

framework plays a distinctive role in this regard213. 

98. There was no reason to expect that Respondent’s regulations would deprive Claimant of its 

investment for it was approved in all of ministerial inspections until then214. According to the 

Saluka v. Czech Republic tribunal, an investor’s expectation must be reasonable215 and give 

rise to a breach of FET when the State acts unreasonably or in a discriminatory manner216. 

Those were the circumstances of the dispute, since Respondent unreasonably took away 

Claimant’s license without a reliable Study217 and in a discriminatory manner218. 

99. Claimant’s full compliance with Respondent’s regulations does not imply that it would accept 

whatever the State unreasonably decides to regulate219. Claimant may have expected bonna 

fide regulatory changes, but in this case, Respondent’s actions were not part of the overall 

commercial risk of an investment. The Decree was unreasonable and in contradiction with 

Respondent’s prior specific assurances220. 

                                                 
208 Tecmed v. Mexico, ¶149. 
209 Tecmed v. Mexico, ¶154. 
210 Schreuer-2, pp. 374-380.  
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100. Therefore, Respondent failed to provide FET to Claimant by contradicting its legitimate 

expectations. 

101. In conclusion, Respondent indirectly expropriated Claimant’s investment, for the Decree’s 

effects are equivalent to a direct expropriation, the measure was disproportionate and the 

police powers doctrine does not exclude the duty to compensate. Moreover, the expropriation 

breached Article 7 BIT, for it lacked public purpose, due process, non-discrimination and 

compensation. Lastly, Respondent breached FET regarding Claimant’s legitimate 

expectations. 

3.2. Respondent cannot rely on article 10 BIT.  

102. Respondent cannot rely on Article 10 BIT, under which some exceptional measures may be 

excluded from BIT protection if they are necessary, applied in a non-discriminatory way and 

do not constitute a disguised restriction to international investment. First, the Decree was not 

a necessary measure [3.2.1]. Second, the measure was not taken in accordance with Article 

10 BIT (2) (a) and (b) provisions [3.2.2]. Third, Respondent’s obligation to compensate 

remains due [3.2.3]. 

3.2.1. The Decree was not a necessary measure.  

103. Respondent cannot rely on Article 10(1) BIT because neither the clause is self-judging 

[3.2.1.1], nor the requirements of necessity were fulfilled [3.2.1.2].  

3.2.1.1. Article 10 BIT is not self-judging. 

104. Treaties must be interpreted in accordance with the ordinary meaning221, so, as the provision 

does not expressly indicate that it is self-judging, the arbitral tribunal should assess whether 

its requirements are fulfilled 222 . Had the parties wanted Article 10(1) BIT reference to 

“necessary measure” to be self-judging, they would have provided for it expressly as it has 

been done in U.S. BITs223 and in the OECD Code224. Moreover, even if the clause were self-

judging, Article 26 VCLT enforces a standard of good faith, so the arbitral tribunal is always 

competent to review the good faith invocation of the clause225.  

                                                 
221VCLT, Art.31. 
222 Nicaragua v. US, ¶¶116,222; Dolzer and Schreuer, pp.184,188. 
223 U.S.-Model BIT, Art.18(2); U.S.-Bahrain BIT, Art.14; U.S.-Uruguay BIT, Art.18; Iran–Japan BIT, Art.13.2.a. 
224 OECD Code, Art.3. 
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3.2.1.2.  Respondent has not fulfilled the customary requirements of necessity.  

105. When interpreting clauses such as Article 10 BIT, which does not define what is a measure 

necessary “to protect human, animal or plant life or health”, tribunals have resorted to the 

criteria set out by Article 25 ARSIWA, which establishes the customary rules of necessity226.  

106. None of the three cumulative requirements of Article 25 ARSIWA227 are fulfilled in this case: 

first, the Decree was not the only way for Respondent to safeguard an essential interest 

[3.2.1.2.1]; second, Respondent was not facing a grave and imminent peril [3.2.1.2.2]; and 

third, Respondent contributed to the alleged state of necessity [3.2.1.2.3]. 

3.2.1.2.1. The Decree was not the only way to safeguard Respondent’s 

interests. 

107.  “Only way” means that “the plea is excluded if there are other (otherwise lawful) means 

available, even if they may be more costly or less convenient (…) any conduct going beyond 

what is strictly necessary for the purpose will not be covered228”. In other words, for the 

measure to be considered necessary there must be no alternative measure to achieve 

Government’s purpose229.  

108. Respondent took the most invasive action, irrespective of other intermediate and possible 

measures that could have been adopted for achieving similar effects. For instance, an adaptive 

process to the new environmental regulation, not disregarding all the investments that 

Claimant has been doing since the Agreement230. 

109. By acting in such a way, Respondent has violated the proportionality principle, which states 

that the weight imposed by regulatory measures must be proportional to its aim231. The sudden 

prohibition of the exploitation without any prior notice and the fast confiscation of Claimant’s 

assets232 are disproportional. 

110. Respondent may argue that it had to comply with international environmental obligations. 

However, this cannot be a defense for breaching BIT provisions because Respondent is 

                                                 
226 CMS v. Argentina, ¶315. 
227 National Grid v. Argentina, ¶262; CMS v. Argentina, ¶¶330-331; Total v. Argentina, ¶224; Gabcikovo-
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231 LG&E v. Argentina, ¶195; Tecmed v. Mexico, ¶122; James v. United Kingdom, ¶50. 
232 PO2, line 1575. 
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equally bound to respect the BIT provisions233. In Suez v. Argentina234, the tribunal admitted 

that the interest in question, a water provision, was vital to the situation, but it was not 

convinced that the only way respondent had to satisfy an essential interest was violating treaty 

obligations, even during a severe economic crisis.  

3.2.1.2.2. Respondent was not facing a grave and imminent peril caused 

by Claimant’s mining activities.  

111. The peril must be objectively established and not merely apprehended as possible235. For it to 

be grave, the situation must be close to a “collapse” and “catastrophic” 236. In this case, no 

grave and imminent danger could be related to Claimant’s activities, as the Study is not 

conclusive, and the situation was not a “social collapse237”.  

112. The Study is inconclusive for not establishing a link between the exploitation of lindoro and 

the supposed incidence of diseases in Kronos238. That lack of certainty is clear from the 

wording of the Study itself: “It is not yet possible to conclusively confirm a causal link between 

the exploitation of lindoro and the rising incidence of CVD in the population of the 

surrounding areas” 239. 

113. Also, Respondent has alleged that Claimant’s activities were causing diseases in the whole 

Kronos’ population240, while the Study expressly indicates that it was made only with people 

living close to the exploitation area241. Based on the Study, it is impossible to reach the 

conclusion that the whole population was being damaged by Claimant’s activities. Even so, 

the situation cannot be characterized as a social collapse as CVD is the leading cause of death 

globally242 and Microcephaly passed through an outbreak since 2015243. 

114. Therefore, there was not a grave and imminent peril that could be attributed to Claimant’s 

activities. The Tribunal should not admit that a questionable and inconclusive Study, funded 
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by a nationalist government244, could preclude the wrongfulness of the measure taken by 

Respondent.  

3.2.1.2.3. Respondent has contributed to its alleged state of necessity.  

115.  As Respondent “had helped, by act or omission to bring it about245”, it cannot rely on the 

necessity defense. Since 2011, Claimant received many government inspections regarding its 

mining activities and it was always considered in full compliance 246 , including those 

conducted by the New Ministry established under KEA247.  

116. According to the public statements, Claimant’s activities have always been welcomed in 

Respondent’s territory248. The government had data about the conditions of the river, but 

decided to use it when politically convenient, as Respondent had a plan to nationalize the 

mining activities249. 

117. Lastly, Respondent may argue that the use of these criteria gives precedence to CIL over 

special treaty rules. Instead, ARSIWA provisions are elements for Treaty interpretation250.   In 

this sense, arbitral practice shows that Article 25 ARSIWA reflects the standard of the 

necessity defense251. For that, tribunals make a detailed analysis of its requirements in order 

to verify the fulfillment of the cumulative test252. As stated in National Grid v. Argentina, 

“failure to meet any of them is sufficient ground to reject the necessity defense”253.  

118. Respondent may rely on LG&E v. Argentina to support its conclusion on depart the 

application of Article 25 ARSIWA. However, although the decision was in Respondent’s 

favor, the tribunal decided that Article 25 ARSIWA was applicable as guidance for BIT 

interpretation254. In that case, the tribunal found that Respondent had achieved the necessity 

requirements, which it has not in the present case.  
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119. Also, Respondent might rely on Sempra and Enron annulments committees’ decisions255, but, 

as pointed by Dolzer and Schreuer, “this jurisprudence obviously did not reach a respectable 

result256”. Both committees’ decisions have gone beyond the proper scope of an annulment 

committee deciding on the interpretation of the US-Argentina-BIT257. 

120. In sum, Article 25 ARSIWA gives objective criteria to determine when a measure is 

necessary. Since Respondent has failed to fulfill these criteria, it cannot invoke Article 10 BIT 

as a defense. 

3.2.2. The measure was not taken in accordance with Article 10(2)(a) and (b) BIT. 

121. Protection against discriminatory measures is established by Article 10(2)(a) BIT. It also 

prohibits a measure to be taken as disguised restrictions on international trade or investment. 

Even if the Decree were necessary, it does not exclude BIT protection because the measure 

was discriminatory [3.2.2.1] and disingenuously restricted Claimant´s investment [3.2.2.2].  

3.2.2.1. The issuance of the Decree discriminated Claimant’s investments. 

122. Article 10(2)(b) BIT provides that measures cannot constitute an arbitrary or unjustifiable 

discrimination. In its ordinary meaning258, discrimination is “the effect of a law (…) that 

confers privileges or denies privileges to a certain class (…)” 259 . For a measure to be 

discriminatory, it does not need to breach the domestic law260, in fact, the domestic law itself 

can be discriminatory261.  

123. Indirect discrimination occurs when a procedure is apparently neutral, but its effects amount 

to discrimination262. In the present case, the Decree appears to be neutral, but it has prohibited 

only Claimant’s activities. Moreover, the scope of the Study is just the lindoro exploitation263, 

disregarding the fact that Claimant is neither the only mining industry in Kronos264, nor the 
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only one engaged in open-pit mining265 and that graspel is not exclusively released by lindoro 

exploration266.   

124. The Study was clearly focused only in the lindoro exploitation because Respondent already 

had plans to nationalize the industry267 and, in order to do that, discriminated Claimant among 

other companies and mining industries. Therefore, the Decree was a discriminatory measure.  

3.2.2.2. Respondent restrict Claimant’s investment disingenuously.  

125.  Article 10(2)(b) BIT provides that the general exception cannot be a disguised restriction to 

international investment, in purpose to avoid abuse on the use of exceptions268. However, the 

issuance of the Decree amounts to a disguised restriction to Claimant’s investment.  

126. Effectively, the Nationalist Party has a strong nationalist agenda269, which include bolster the 

national industry. In this regard, lindoro is a valuable metal that can bring high financial 

returns. However, at the time of its discovery, although Respondent’s strong interest in 

exploring it, no national company had the technology required270. In contrast, Claimant is 

known as expert in rare metals exploitation271 and could apply the necessary technology.  

127. Once Mr. Bazings got in power, after 8 years of exploitation, he quickly sent KEA – a very 

restrictive rule – to the House, under the guise to protect the environment272. However, the 

surprisingly fast passing of the KEA, not hearing neither the opposite party273 , nor the 

population, is clear evidence of the Government’s real intention, which was to nationalize 

lindoro exploitation. In other words, Respondent’s intention with KEA approval was to give 

baseline to the Decree, to then unreasonably274  deprive Claimant of its investment. This 

becomes noticeable by the news of the joint venture between a Kronos’ state-owned company 

and a company from Ibi to restart the lindoro exploitation275. 
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128. In sum, even if the necessity clause were self-judging, or if the measure were necessary, 

Respondent could not have relied on Article 10 because the measure was taken in a 

discriminatory way, which, according to Article 10(2) BIT, precludes Respondent from 

invoking the general exception. In any case, Respondent’s reliance on the general exception 

is a disguised restriction to Claimant’s investment. 

3.2.3. Respondent’s obligation to compensate remains due. 

129. In the remote situation of the application of the necessity defense, Respondent is due to 

compensate Claimant. Neither Article 10 BIT nor ARSIWA mention, in any moment, that the 

application of the exception would preclude compensation. 

130. As a general exception clause, Article 10 BIT must be interpreted restrictively to avoid 

abuses276. In this sense, this Article provide that the Contracting Parties may adopt some 

measure to protect special interests, however it does not exempt Respondent from 

compensating Claimant, as provided by Article 7 BIT.  

131. Likewise, Article 27(b) ARSIWA277 expressly provides that the invocation of the necessity 

defense does not preclude the compensation for losses. Thus, even if the necessity defense 

were admissible, Respondent would still have to compensate Claimant for the incurred loss. 

132. Therefore, neither Article 10 BIT is self-judging, nor the requirements of necessity are 

fulfilled, so the Decree should not be considered necessary. Still, Respondent’s unlawful 

expropriation is not exempt from responsibility because the measure was not applied in 

accordance with Article 10(2) BIT. Even if it were, Respondent is due to compensate Claimant 

for its losses. 

133. IN CONCLUSION, Respondent illegally expropriated Claimant’s investment because it has 

breached Article 6 and 7(1) BIT and it cannot rely on the necessity defense. 

4.  RESPONDENT’S COUNTERCLAIM IS INADMISSIBLE. 

134. Respondent counterclaims compensation for alleged environmental damages. However, the 

counterclaim is inadmissible. First, Claimant did not consent to the submission of 

Respondent’s counterclaim to this arbitration [4.1]. Second, the BIT does not provide legal 
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basis to seek environmental compensation [4.2]. Third, Respondent’s counterclaim does not 

have a close connection with Claimant’s claim [4.3].  

4.1. Claimant did not consent to the submission of any counterclaims. 

135. First, States’ offer to arbitrate, as expressed on the BIT, does not encompass the submission 

of counterclaims [4.1.1]. Second, the SCC Rules are not capable of extending the scope of 

parties’ consent to counterclaims [4.1.2]. 

4.1.1.  The BIT’s language does not authorize the submission of counterclaims. 

136. Respondent’s counterclaim is an entirely independent claim278, based on different legal basis 

than the primary claim. The counterclaim constitutes a genuine free-standing claim, which 

requires the same consent analysis as a primary claim279.  

137. At first, Respondent may assert that the expression "any investment dispute", on Article 11(4) 

BIT, is wide enough to encompass counterclaims submitted by the host state. However, that 

assertion would not consider the wording of the whole provision280. The scope of Claimant’s 

consent is limited by the Contracting Parties’ offer to arbitrate281, contained on Article 11 

BIT282, which, by its context, confers only the investor the power to bring up free-standing 

claims. 

138. Unlike other treaties283, the BIT does not allow the submission of free-standing claims by 

other party than the investor. Considering the context provided by paragraphs 1, 2, 3 and 4 of 

Article 11 BIT, the repeated use of the term "national or company concerned" implies that the 

Contracting Parties agreed that only the investor is entitled to bring independent claims before 

the tribunal. This restriction cannot be ignored, otherwise Article 11(1)(2)(3)(4) BIT would 

be deprived of its meaning, becoming an ineffective clause284. 

139. In Gavazzi v. Romania, the tribunal considered the context of the treaty as well, according to 

all paragraphs of the dispute resolution clause. In that case, it was decided that, although the 

preamble and first paragraph of the dispute resolution clause of the Italy-Romania BIT seemed 
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to indicate that also the claims of the host state could be covered, other paragraphs of the 

dispute settlement clause granted only to the investor the right to claim against the host 

state285. 

140. Moreover, it is not possible to draw Claimant’s consent from a contrario interpretation of 

Article 11(5) BIT. As the ICJ held in Nicaragua v. Colombia, the application of this type of 

interpretation must be restricted286 and take into consideration all provisions of the treaty. That 

leads to the understanding that, once every paragraph of the dispute settlement clause states 

that only "the national or company concerned" may submit an investment dispute, 

counterclaims could only be admitted if the BIT expressly said so, which is not made by 

Article 11 BIT. 

141. Endorsing the need of an express provision allowing the submission of counterclaims, the 

tribunal on Gavazzi v. Romania stated that the host state could not rely merely in the "spirit" 

of the treaty287. It was decided that where there is no jurisdiction expressly provided by the 

wording of the treaty, in relation to a counterclaim, no jurisdiction could be inferred. 

142. Besides, counterclaims infringe the natural asymmetry of the BIT, which is directed to 

investment protection by focusing on investors rights and host states obligations, not vice 

versa288. This asymmetry cannot be disregarded, even if it effectively bars counterclaims289. 

143. Counterclaims not only violate the nature of investment arbitration, but also deviate tribunals’ 

attention from states’ actions, with the risk of detrimental effect on the perception of the main 

claims 290 . Therefore, Respondent's eventual assertions in respect to the efficiency and 

economy of admitting its counterclaims should not be taken into consideration.  

144. Given the fact that, in the present case, there is no express provision allowing the submission 

of counterclaims and that Article 11 BIT only foresees the initiation of proceedings by the 

“national or company concerned”, the counterclaim presented by Respondent lacks consent. 
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4.1.2. The choice for SCC Rules cannot expand consent provided by Article 11 BIT. 

145. Respondent cannot rely on Professor Reisman’s dissenting opinion on Roussalis v. 

Romania291, neither on Goetz v. Burundi292, once both cases are ruled by ICSID Convention. 

Unlike Article 46 ICSID Convention, SCC Rules determine only how counterclaims should 

be submitted and not whether counterclaims could be submitted. 

146. Claimant’s choice to submit the dispute to arbitration under SCC Rules could not, by itself, 

expand its consent to any counterclaim293. Therefore, consent requirement over counterclaims 

depends upon the analysis of the BIT’s dispute settlement clause294. 

147. In Roussalis v. Romania295, the tribunal held that, once the dispute settlement clause did not 

encompass the submission of counterclaims, no consent could be inferred from the reference 

to the applicable arbitration rules, as defended in the dissenting opinion296.  

148. Taking into consideration the reasoning mentioned above and other investment awards297, the 

fact that SCC Rules envisage the procedure for the application of counterclaims does not 

imply that Claimant, once filled in its request to arbitrate, agreed to the submission of free-

standing claims by Respondent. Therefore, Respondent cannot rely on the dissenting opinion 

at Roussalis v. Romania298, neither on Goetz v. Burundi299, because consent is limited by BIT’s 

dispute settlement clause, not by procedural rules chosen. 

4.2. Respondent’s environmental counterclaim lacks legal basis. 

149. Even if the BIT allowed the submission of counterclaims, the one presented by Respondent 

would still be inadmissible. Respondent’s claim for compensation of environmental damages 

lacks legal basis 300 , considering that the BIT does not impose any obligations on the 

investor301. 
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150. Article 9(2) BIT, as a CSR clause302, only demonstrates Contracting Parties’ mutual concern 

with sustainable development, without prescribing any legal obligations to the investors303. In 

fact, the ordinary meaning304 of the expressions “the Contracting Parties shall” and “the 

Contracting Parties agree” indicates that the CSR clause is only directed to the Contracting 

Parties as a “best efforts” approach305. 

151. In Teinver v. Argentina, as in the present case, respondent failed to demonstrate which 

obligation was breached by the investors306. The tribunal then recognized that the lack of legal 

basis prevented merits analysis, which resulted in the rejection of the counterclaim307. 

152. Moreover, Respondent cannot rely on CIL as a source of the alleged obligations breached by 

Claimant. Regardless the prominent position that environmental issues have taken in the 

international arena308, there is no international rule on environmental standards that is directly 

binding on foreign investors309. Admitting a counterclaim with this legal basis would expand 

the scope of jurisdiction for counterclaims, while Claimant’s claim would still be restricted to 

Article 11(1) BIT definitions of investment dispute310. 

153. Besides, although Article 11(1) BIT provides for the arbitrability of contract claims related to 

the investment, in the present case, Respondent cannot rely on obligations eventually created 

by the Agreement. It contains a forum election clause conferring exclusive jurisdiction to 

Respondent's courts to adjudicate claims arising out of the Agreement311. Hence, the Tribunal 

has no jurisdiction over counterclaims based exclusively on obligations created by the 

Agreement. 

154. In the Vivendi Annulment Decision, it was decided that, when the essential basis of a claim 

brought before an international tribunal is a breach of contract, the tribunal should give effect 

to any valid choice of forum clause in the contract312. 
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155. Respondent’s counterclaim cannot be supported by none of the legal basis mentioned above: 

neither by the BIT, nor by international environmental law or the Agreement. The only 

existing environmental obligations enforceable to the investor are those created by the KEA, 

which is purely domestic law. Respondent’s counterclaim, after all, is an attempt to transmute 

a domestic claim into a treaty claim, in order to achieve BIT’s protection, which is not allowed 

once the applicable law is the BIT itself, not Kronos’ national law313.  

156. For that, the Tribunal has no legal basis to adjudicate Respondent’s environmental 

counterclaim, as the BIT does not impose any environmental obligation on the investor.  

4.3. The Counterclaim does not have close connection with the primary claim  

157. Respondent’s counterclaim does not satisfy the close connection requirement, which is part 

of CIL314 and recognized by arbitral practice315. Close connection implies both legal and 

factual nexus, requiring (i) interdependence and (ii) essential unity of instruments between the 

primary claim and the counterclaim316. 

158. For fulfilling the interdependence requirement, the subject-matter of both claims should be 

intimately related, sharing (a) common origin, (b) identical sources, and (c) operational 

unity317.  None of that is met in the present case. As to the origin, the environmental damages 

alleged in the counterclaim supposedly dates back to 2011318, while the primary claim factual 

cause is a sequence of events that started in October 2014. As to the sources, the claim regards 

the host-State expropriatory measures, while the counterclaim invokes compensation for an 

alleged water contamination. Lastly, there is no operational unity, once the obligations object 

to the BIT are directed exclusively to investment protection, while the KEA seeks 

environmental protection of its national natural resources. Therefore, those instruments do not 

share the same goal.  
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159. For fulfilling the essential unity of instruments requirement, the legal basis of claim and 

counterclaim (a) cannot differ in nature and (b) they both should refer to one single 

transaction319. 

160. First, it is unconceivable for a counterclaim based on domestic law to have the essential unity 

of instruments when the primary claim is based on breaches of the BIT320. As the tribunal of 

Paushok v. Mongolia reasoned, the counterclaim is inadmissible if it arises out of the host 

State public law321. The environmental damages for which Respondent seeks compensation is 

an effect of the alleged noncompliance with the domestic law of Kronos, over which this 

Tribunal has no jurisdiction. The primary claim, on the other hand, is a pure treaty claim, with 

a distinct nature from the counterclaim. 

161. Second, claim and counterclaim are related to different transactions. As repeatedly reasoned 

by previous tribunals322 and endorsed by Saluka v. Czech Republic323, it does not constitute a 

single transaction if the contracts are performed in different dates and involved different 

services. While the primary claim is based on the BIT, the counterclaim concerns the alleged 

breach of the KEA a domestic law applicable within its jurisdiction. In this sense, because 

neither requirements are fulfilled, there is no essential unity of instruments between the 

claims. 

162. Respondent might try to suggest that this tribunal should rely on Urbaser v. Argentina, which 

decided that there is connection when the counterclaim arises from the same investment as 

the principal claim324. However, this view is an exception not endorsed by arbitral practice325, 

which firmly held close connection and its requirements as a condition that must be satisfied 

on counterclaims to be admissible. 

163. IN CONCLUSION, Respondent’s counterclaim is inadmissible, as it lacks consent, legal 

basis and a close connection with the primary claim. 
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PRAYER FOR RELIEF 

164. In light of the above submissions, Claimant requests this Tribunal to declare that: 

165. This Tribunal has jurisdiction over Claimant’s claims because: 

a. Claimant is a national of Ticadia; and 

b. Claimant is not precluded from invoking dispute-resolution under Article 11 

BIT. 

166. Claimant is entitled to receive compensation in value no less than USD 450,000,000.00 and 

is entitled to all costs associated with these proceedings since: 

c. Respondent adopted a measure that amounts to an indirect expropriation of 

Claimant’s mining investment, and it did not accord fair and equitable 

treatment to Claimant’s investment; and 

d. Respondent’s counterclaim is inadmissible upon this Tribunal. 

Respectfully submitted on 17 September 2018 by  

Team Mahiou 

On behalf of Fenoscadia Limited 

 


