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STATEMENT OF FACTS 

A. Parties to The Dispute 

1. Claimant, Fenoscadia Limited, is a company incorporated under laws of the Republic of 

Ticadia (Ticadia) on 1993, with a worldwide reputation for exploration and exploitation of 

rare earth metals.  

2. Respondent is Republic of Kronos (Kronos) represented by Procurator of the Treasury, 

Ministry for Environmental Matters. 

B. Ticadia-Kronos BIT  

On 30 June 1995 Ticadia and Kronos concluded the Agreement for the Promotion and 

Reciprocal Protection of Investments (BIT) which was ratified by Ticadia on 1 December 1995 

and by Kronos on 10 August 1996. BIT contained standard clauses of protection such as 

national and most-favored nation treatment, fair and equitable treatment, full protection and 

security, expropriation and transparency.  

C. Concession Agreement 

3. In November 1998, after the existence of a large area with lindoro, a high value rare earth 

metal, was confirmed by the study of Kronian Federal University, Respondent invited foreign 

companies to participate in public auction for the concession of the rights to extract lindoro1. 

offering the highest financial return among 3 competitors in auction, Claimant won the public 

auction on 20 April 2000.  

4. On 1 June 2000, upon the conclusion of the bidding, Claimant and Respondent entered into a 

concession agreement (Agreement). By virtue of the Agreement Claimant was granted an 

exclusive concession to exploit lindoro in the Site for eighty years. 2 In return, Claimant had to 

pass to Respondent 22% of the monthly gross revenue relating to the exploitation of lindoro. 

Actual exploitation of lindoro started in August 2008.  

D. Inspection and Fulfillment of Agreement 

5. The ministry for agriculture, forestry and land was responsible to inspect Claimant`s activity 

every two years. Since there was not any regulatory framework for mining industry and 

comprehensive environmental regulation, the Agreement was the only instrument regulating 

the exploitation. The whole Agreement was observed by Claimant in all said inspections, 

                                                           
 

 

1 Facts,P 32 : L 887 
2 Facts, P 33:L 909 
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including the latest held in September 2015. Claimant has been found in full compliance with 

its environment-related obligations under the Agreement. 

6. Respondent was satisfied with the Claimant’s activity to the extent that Respondent`s President 

declared that Claimant's investment was welcome and lack of a regulatory framework for 

mining activities was not a risk. 

E. KEA 

7. In March 2015 Respondent’s Government sent to Respondent’s Parliament 

 –controlled by the Nationalist Party– a highly protective draft environmental bill with vague 

wording. On 12 June 2015, Respondent's Parliament with abnormal speed passed the 2015 

Kronian Environmental Act (KEA), a verbatim enactment of the draft bill tabled by 

Respondent’s Government, granting ample powers to Respondent’s President to intervene in 

the conduct of environmentally sensitive businesses.  

8. KEA is mostly based on the obligations and definitions set forth at the Protocol on Water and 

Health to the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes. Pursuant to provisions of KEA miners must protect the water of the regions 

where the extraction took place and if they don’t comply with KEA, whether local miners or 

foreign ones, could be subject of severe penalties, fines, the immediate withdrawal of 

environmental licenses with the forfeiture of facilities, and the obligation for environmental 

damages.3 

F. The Study  

9. On 15 May 2016, the Kronian Federal University funded by Respondent’s government 

published a study indicating that the exploitation of lindoro may poison Rhea River and this 

may be a trigger to coronary heart disease for the in-site workers as well as for the people in 

the surrounding areas (The Study). Study failed to conclusively confirm a causal link between 

the exploitation of lindoro and the increase of coronary heart diseases in Respondent’s 

population since 2009. Claimant also was never granted an opportunity to produce evidence 

contradicting the study. 

 

 

 

                                                           
 

 

3 Facts, P 34 : L 958,L 963 
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G. Presidential Decree 

10. On 7 September 2016, Respondent issued Presidential Decree No. 2424 (“Decree”) prohibiting 

exploitation of lindoro in Respondent’s entire territory, revoking Claimant’s licenses, and 

terminating the Agreement with no compensation to Claimant.  

11. Furthermore, on 14 September 2017, tons of lindoro stored in Claimant’s facilities were 

confiscated by Respondent's officials, including those that were already prepared for export. 

Ultimately, due to the sudden cessation of revenues, Claimant has not been able to honor its 

contractual obligations with purchasers and suppliers, accumulating significant losses over the 

period. 

H. Injunctive Relief 

12. On 8 September 2016, Claimant applied to the Kronos court seeking to suspend the effects of 

the Decree until negotiations with the Government took place. However, on 22 February 2017 

Respondent declined negotiations and, the Government spokesperson announced that the 

Decree would not be revoked. Hence, Claimant withdrew its appeal to Court on 10 November 

2017, and filed its request for arbitration before the Arbitration Institute of the Stockholm 

Chamber of Commerce. 
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SUMMARY OF ARGUMENTS 

13. Jurisdiction and Admissibility. Tribunal has jurisdiction over the Dispute under the Ticadia-

Kronos BIT, as Claimant qualifies as a Ticadian investor under the BIT. In addition, 

admissibility of Claimant’s claims is not affected by Claimant’s previous choice to recourse to 

the Kronian court since the complaint Claimant filed before Respondent's court was different 

from current dispute in terms of subject matter and cause of action. Furthermore, Respondent’s 

counter claim is not admissible as it falls outside of the parties’ consent. 

14. Merits. Covered investment is defined by Art.3 of BIT, by considering the uncontested facts 

of the case there exists no controversy that, the investment in this case is considered to be 

covered. the executive and legislative branches of government of kronos have unlawfully 

expropriated Claimant's investment thorough enactment of KEA and issuance of Decree. These 

acts constitute an indirect expropriation under BIT and have led to violation of international 

law.  

15. Furthermore, Respondent's counter claim of violation of Art.9.2 of the BIT caused by 

contamination of Rhea river, is not acceptable as it's unsubstantiated and not proved. Material 

causal link has not been proven by Study which is biased because it has been founded by 

Respondent`s government. 
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

16. First, Claimant highlights that, in accordance with the kompetenz-kompetenz principle, which 

is provided under the Art.11(i) of the Arbitration Rules of Arbitration Institute of the Stockholm 

Chamber of Commerce (“SCC Rules”), the Arbitral Tribunal has the power to rule on its own 

jurisdiction. Moreover, as Respondent has not raised any objection to jurisdiction ratione 

materiae, it is safe to assume that there is no controversy over it.  

17. Second, against the Respondent’s objections to the Tribunal’s jurisdiction ratione personae 

and admissibility of the claim, Claimant submits that (I) it is a Ticadian investor under the 

Ticadia-Kronos BIT, and (II) admissibility of its claims is not affected by its previous choice 

to recourse to the Kronian court. Furthermore, (III) Respondent’s counter claim is not 

admissible as it falls outside of the realm of BIT. 

I. Claimant is a Ticadian Investor under the Ticadia-Kronos BIT 

18. The jurisdiction of the Tribunal depends first and foremost on the consent of the Contracting 

Parties. The parties consent over the matter of jurisdiction ratione personae is reflected on the 

Art.11 of BIT. This Article requires that, in order for the Tribunal to have jurisdiction, a dispute 

must be between “a Contracting Party and an investor of the other Contracting Party…”. 

Art.1(4) of BIT defines the “investor of a Contracting Party” to include “…an enterprise of a 

Contracting Party, that… is making…an investment in the other Contracting Party's territory”. 

19. While Claimant is a company incorporated under the law of Ticadia, Respondent argues that 

jurisdiction should be denied because, in its view, “Kronian nationals exercise effective control 

over Claimant.” Moreover, in order to support its claim, Respondent asserted that Claimant 

“has kept merely formal ties with the Republic of Ticadia” and therefore does not maintain 

substantial business activity in Ticadia4.  

20. Contrary to Respondent’s allegations, Claimant submits that (A) it is a Ticadian investor 

according to the interpretation of BIT and (B) application of “Control” test does not have any 

bearing on the Ticadian nationality of Claimant.  

 

                                                           
 

 

4 ANSWER TO REQUEST FOR ARBITRATION, p. 13, para. 355 
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A. Claimant is a Ticadian Investor According to the Interpretation of BIT 

21. Claimant submits that on a proper interpretation of the Ticadia-Kronos BIT, it is a Ticadian 

“investor”. As both Ticadia and Kronos are parties to the Vienna Convention on the Law of 

Treaties (“VCLT”), interpretation should be done in accordance with Art.31 of VCLT.  

22. Applying the Art.31 of Vienna Convention on the Law of Treaties (1) the ordinary meaning of 

the terms of the BIT in conjunction with the (2) BIT’s object and purpose and (3) general 

principles of law applicable in the relations between the parties indicate that the Finoscadia is 

a Ticadian investor. (4) This interpretation is confirmed by considering circumstances of 

conclusion of BIT in accordance with Art.32 of VCLT. 

1. Ordinary Meaning Given to the Terms of the BIT Indicate Finoscadia is a 

Ticadian Investor 

23. Art.11(4) of BIT should be interpreted according to the rules set forth in the Vienna 

Convention, much of which reflects customary international law. Article 31 of the Vienna 

Convention provides that “[a] treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in light of its object 

and purpose.” 

24. The ordinary meaning of an enterprise is “a business or company5.” The usage of the 

preposition “of” is “to show possession, belonging, or origin6.” Thus, according to the ordinary 

meaning of the terms of the BIT, the Claimant is an investor of Ticadia if it is a business or 

company that belongs to Ticadia or its origin goes back to the Ticadia. It is obvious that 

Claimant is not a state-owned company, however, it is originally a Ticadian company. 

25. Claimant was incorporated as a limited liability company under the laws of the Ticadia in 1993. 

By the time of its incorporation, Claimant had five Ticadian nationals as its shareholders. In 

1998, 65% of the shares with voting rights of Claimant were acquired by a private equity fund 

also organized under the law of Ticadia. Claimant’s shareholders even at the time of conclusion 

of concession agreement in 2000 were totally from Ticadia and only in 2012 three Kronian 

                                                           
 

 

5 Oxford Online Dictionary (https://en.oxforddictionaries.com/definition/enterprise) 
6 Cambridge Dictionary (https://dictionary.cambridge.org/dictionary/english/of)  

https://dictionary.cambridge.org/dictionary/english/possession
https://dictionary.cambridge.org/dictionary/english/belong
https://dictionary.cambridge.org/dictionary/english/origin
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nationals acquired the remaining 35% of Claimant’s shares7. Therefore, according to the 

ordinary meaning of the Art.1(4) of BIT, the Claimant is an investor of Ticadia. 

2. The BIT’s Object and Purpose Indicate Finoscadia is a Ticadian Investor 

26. The object and purpose of the BIT likewise confirms our argument. The preamble expresses 

the Contracting Parties intent to “promote greater economic cooperation between them” and to 

“protect investments of investors of one Contracting Party in the territory of the other 

Contracting party.” The Tribunal in SGS v. Philippines interpreted nearly identical preambular 

language in the Philippines-Switzerland BIT as indicative of the treaty’s broad scope of 

investment protection. 

27. Claimant has directly contributed to furthering Kronian economic development nationwide, 

and has created over two hundred jobs in the communities adjoining the Site while at the time 

of the conclusion of the concession agreement there were no national companies in Kronos 

with the required expertise to extract the Lindro and even at the present time Respondent is 

seeking partners from the Republic of IB due to its lack of expertise in this field. Recognizing 

Claimant as an “investor” serves the BIT’s purpose, as its preamble states, to stimulate 

mutually beneficial business activity, to develop economic cooperation between the 

Contracting Parties, and to the promote sustainable development.  

28. In conclusion, the Tribunal should consider SGS v. Philippines interpretation and find that the 

object and purpose of the Kronos-Ticadian BIT is to provide broad protection of investors and 

their investments, and therefore reject the use of a control-test to define the nationality of a 

corporation to restrict the jurisdiction of the BIT.  

3. General Principles of Law Applicable in the Relations Between the Parties 

Indicates Finoscadia is a Ticadian Investor 

29. The Ticadian nationality of Claimant is also proved by application of the rules of customary 

international law of diplomatic protection. In fact, the term “investor” must also be interpreted 

in accordance with Article 31(3)(c) of the Vienna Convention, which requires one to take into 

account general principles of law applicable in the relations between the parties.  

30. As the Tribunal in Société Générale in respect of DR Energy HoldingsLtd v Dominican 

Republic noted, law of diplomatic protection, as customary international law, applies when the 

                                                           
 

 

7 Facts, p.32, para.6 
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applicable treaties and conventions have not established rules different from those of 

diplomatic protection.  

31. Rules of diplomatic protection in case of nationality of juridical persons, give priority to the 

State of incorporation.  In the case at hand, there is no provision in BIT that provides a test 

other than the place of incorporation and the ordinary interpretation of Art.1(4) is consistent 

with the latter test as discussed above. Contracting States had broad discretion to include a 

“control” test, but did not, so the Tribunal cannot add these requirements8. Moreover, 

application of  

32. Moreover, as held by Tokios majority the international law direction is to favor the expansion 

of arbitral jurisdiction when the claimant is incorporated in the home Contracting State but 

owned by nationals of the host contracting State. 

33. Therefore, having regard to the customary international law in interpretation of BIT, 

Claimant’s status as a Ticadian investor is undeniable. 

4. Circumstances of the Conclusion of BIT Indicates That Finoscadia is a 

Ticadian Investor  

34. According to Art. 32 of VCLT in order to confirm the meaning resulting from the application 

of Art. 31 of VCLT, recourse may be had to supplementary means of interpretation, including 

circumstances of conclusion of the BIT. 

35. Ticadia-Kronos BIT concluded while Kronos was, and still is, an underdeveloped country9. It 

is well-recognized that the usage of investment treaties for underdeveloped countries is to 

attract investment by providing favorable investment climate. This issue is also reflected on 

Art.3 of BIT which obliges the contracting parties to encourage “the creation of favorable 

conditions for investment” and “creation of jobs” through investments.  

36. Restricting the scope of the BIT through control tests does not make the Kronos, an 

underdeveloped country, investment friendly. Investment comes with inherent risks. Without 

a forum to assert and enforce their claims, investors may be reluctant to risk capital in the host 

state.  

                                                           
 

 

8 Saluka Investments B.V. v. Czech Republic, Partial Award, 17 March 2006, UNCITRAL/PCA, 241 
9 ANSWER TO REQUEST FOR ARBITRATION, p 14 para. 8 
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37. In conclusion, having regard to Art.3 of BIT and the circumstance of the conclusion of the BIT 

in the absence of a control requirement vis-à-vis nationals of the two contracting States, gave 

additional reason not to impose such a test.  

B. Application of the Control Test Does Not Have Any Bearing on the Ticadian 

Nationality of Claimant 

38. Apart from the fact that had the Contracting Parties to the BIT wished to exclude companies 

from protection through application of control test, they would have included specific language 

to this effect, such as a denial of benefits clause, facts of the case do not justify that Claimant’s 

nationality becomes Kronian by application of control test. This conclusion can be reached 

under either the Rules of Diplomatic Protection or the precedent of treaty-investment 

arbitration as will be addressed respectively.  

39. Even though Article 9 of the above mentioned rules provides that when the circumstances 

indicate that the corporation has a closer connection with another State, a State in which the 

seat of management and financial control are situated, that State shall be regarded as the State 

of nationality, nonetheless the certain conditions must be fulfilled before this occurs. First, the 

corporation must be controlled by nationals of another State. Secondly, it must have no 

substantial business activities in the State of incorporation. Thirdly, both the seat of 

management and the financial control of the corporation must be located in another State. Only 

where these conditions are cumulatively fulfilled does the State in which the corporation has its 

seat of management and in which it is financially controlled qualify as the State of nationality 

for the purposes of diplomatic protection10. 

40. In the instant case, even though the Claimant has transferred its mining activities and resources 

in Kronos, nonetheless, all of Claimant’s business management formalities including most 

meetings of the board are carried out in Ticadia11. Moreover, Claimant complies with its tax 

obligations in Ticadia12. Therefore, the abovementioned conditions are not cumulatively 

fulfilled. 

                                                           
 

 

10 Draft Articles on Diplomatic Protection with commentaries, p. 54 
11 Facts, p.34, para 12 
12 PO 2, p. 56, para. 2 
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41. Moreover, while Respondent has presumed that having the Kronian nationals as the majority 

of the board or makes them the ultimate controller of the Finoscadia, the precedent of treaty 

investment arbitration also does not support such conclusion.  

42. To determine whether ‘control’ is sufficiently established the decision in AdT v Bolivia 

(majority) and the dissenting opinion in TSA Spectrum are conducive. According to these cases 

formal ownership by a home State entity or natural person is necessary to establish control. 

Tribunal in AdT v Bolivia precisely stated that “one entity may be said to control another entity 

if that entity possesses the legal capacity to control the other entity. … Such legal capacity is 

to be ascertained by reference to the percentage of shares held.” 

43. The Tribunal in National Gas v Egypt, the current majority view, provides even a higher 

threshold for the constitution of control by reaching this conclusion that both ownership of the 

majority of shares and ultimate substantive control is necessary. 

44. In the instant case, the 65% of shares is owned by the Ticadian PE fund while Kronian nationals 

hold only 35% of shares. Therefore, the requirements for the constitution of control has not 

been met.  

45. Furthermore, it should be noted that any request by the Respondent for the purpose of piercing 

corporate veil should also be rejected. Based on the Barcelona Traction the veil would be lifted, 

for instance, to prevent the misuse of the privileges of legal personality, as in certain cases of 

fraud or malfeasance, to protect third persons such as a creditor or purchaser, or to prevent the 

evasion of legal requirements or of obligations.”  In the case at hand, Claimant has not used 

its status as a juridical entity of Ticadia to perpetrate fraud or engage in malfeasance.  

46. In conclusion, application of the control test does not have any bearing on the Claimant’s status 

as a Ticadian investor. 

II.Claimant’s Claims Are Admissible  

47. Respondent argues that Claimant cannot submit its dispute to arbitration under the Treaty due 

to the preclusive effect of the BIT’s “fork in the road” provision. Respondent has come to this 

conclusion by basing its objection on the motion Claimant filed in the Kronian Court to suspend 

the effect of the Decree, and on the presumption that “the grounds on which Claimant argued 

in that lawsuit are essentially the same submitted in its Request for Arbitration.” 

48. Contrary to this, Claimant submits that Respondent’s reliance on the mutuality of the grounds 

of arguments is misplaced. A fork in the road clause ought to be effective where the claims are 
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in fact between the same parties, have the same object, and are founded upon the same cause 

of action13. 

49. In the instant case, the object of the proceedings before the Kronian court and current Tribunal 

are not the same. The current dispute is about the breach of the BIT and illegal expropriation 

of Claimant’s investment while the object of the motion filed in the Kronian Court was 

suspension of the effects of the Decree on a provisional basis 14. Claimant did not request 

Respondent's courts to rule on the breaches performed by Respondent or on the damages due 

to Claimant. 

50. Furthermore, decisions of several tribunals have held that as contractual claims are different 

from treaty claims even if there had been or there currently was a recourse to the local courts 

for the breach of contract, this would not have prevented submission of the treaty claims to 

arbitration15. This issue is acknowledged by the BIT’s dispute settlement provision as it 

distinguishes between a dispute “arising out of or relating to an investment agreement” and 

“breach of any right conferred or created by this Agreement [Ticadia-Kronos BIT] with respect 

to an investment.16” 

51. In the case at hand, the contractual nature of the motion is revealed by the fact that Claimant 

requested the court to the declare the Decree unconstitutional on the ground of violation of due 

process17. If the motion had been a treaty-based claim, Claimant should have based its 

arguments on the violation of Art. 7 of the BIT; lack of Transparency.  

52. In conclusion, although certain aspects of the facts that gave rise to this dispute were also 

presented in the Kronian litigation, the “Breach of Treaty” itself was not, and the Claimants 

should not be barred from using BIT’s arbitration mechanism18 since the fundamental basis of 

the claims are different. 

III.Respondent’s Counter Claim is not Admissible  

53. There are two key factors that must be considered for a counterclaim to be admissible, first 

parties’ consent and second connection (close connection) between the principal claim and 

                                                           
 

 

13 CMS v. Argentina, para 81 
14 Emphisis aded, PO2 para.3 
15 McLachan & shore, para. 4.103 
16 Record, p. 44 
17 Emphisis added 
18 Genin v Estonia, 
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counterclaim. According to Art.11(3) of BIT, Respondent’s offer to arbitrate a dispute is 

declared by this wording: “Each Contracting Party hereby consents to the submission of any 

investment dispute for settlement by binding arbitration in accordance with the choice specified 

in the written consent of the national or company.”  This shows that the institution of 

investment arbitration is only limited to the investors’ claims against the host state. This 

limitation is manifest throughout the Art.11 of BIT especially when it states “provided that the 

national or company concerned has not submitted the dispute for resolution under (a) or (b) of 

the second paragraph…the national or company concerned19 may choose to consent in writing 

to the submission of the dispute for settlement...” Therefore, BIT has provided a unilateral right 

for investors to initiate arbitration which excludes any counterclaim. 

54.  Moreover, singular word "dispute” attributed to national or company concerned cannot 

encompass counterclaims of host-states and acceptance of the offer by claimant does not mean 

he consents about Respondent's counterclaim. 

55. Acceptance of the Respondent's offer by claimant neither extend, nor restrict the scope of 

consent proposed by the Respondent, this consent does not include counterclaims and the 

acceptance is in full compliance with the dispute settlement clause and should not be counted 

as a counter-offer. 

56. This conclusion is confirmed by the decision of the Tribunal in Roussalis v. romania. Tribunal 

in its decision interpreted the state's consent in the Greece-Romania BIT (1997) in accordance 

with Art.31(1) of VCLT, ultimately finded no basis for jurisdiction over the counterclaim. The 

tribunal in its majority considered that the references made in the text of Article 9(1) of the BIT 

to" disputes... concerning an obligation of the latter" undoubtedly limit jurisdiction to claims 

brought by investors about obligation of the host state.  

57. In conclusion, Respondent’s counterclaim must be rejected as it falls outside the parties consent 

to arbitration. 

 

 

 

 

                                                           
 

 

19 Emphisis added 
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ARGUMENTS ON MERITS 

58. Due to the fact that the Arbitral Tribunal has effectively jurisdiction over this case, Claimant 

submits that (I) Respondent has unlawfully expropriated Claimant's investment and (II) 

Respondent’s Counterclaim is unrealistic and unsubstantiated. 

I. Respondent Has Unlawfully Expropriated Claimant's Investment. 

59. In order to prove that Respondent has unlawfully expropriated Claimant’s investment three 

aspects should be elaborated; the coverage of investment by BIT, recognition of expropriation, 

and illegality of expropriation. Accordingly, Claimant submits that (A) Finoscadia’s 

investment is a covered investment under the BIT (B) that has been expropriated by 

Respondent (C) through enactment of KEA and issuance of the decree which amounts to an 

illegal expropriation. 

A. The Investment Is Covered Under The BIT 

60. According to the Art. 1.3 of BIT, the term ''covered investment'' means, with respect to a 

Contracting Party, an investment: (i) in its territory; (ii) by an investor of the other Contracting 

Party; (iii) existing on the date of entry into force of this Agreement, as well as an investment 

made or acquired thereafter; and (iv) that has been admitted in accordance with the hosting 

Contracting Party’s laws and regulations. By considering the statements of facts of the case it 

is evident that all these conditions are satisfied and there is no controversy between claimant 

and respondent about existence of covered investment. 

B. Claimant’s Investment has been Expropriated by Respondent 

61.  Even though expropriation is not illegal per se under international law20, it has not been 

accepted unconditionally. A legal expropriation of foreign owned property is subject to certain 

                                                           
 

 

20 Christoph Schreuer, The concept of expropriation under the ETC and other investment protection 

treaties, page 2, paragraph 1 
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conditions. These conditions are commonly referred to as a public interest, absence of 

discrimination, due process of law and compensation that is prompt, adequate and effective. 21 

62. In the international investment law, expropriation is divided into two forms: the formal (direct) 

expropriation and informal (indirect) expropriation.  

63. Direct expropriation is usually open and deliberate, with the state engaging in outright seizure 

of foreign-owned facilities or mandating an obligatory transfer of title. nationalizations within 

the oil industry represent prime examples of direct expropriation22.  

64. The indirect expropriation occurs when the host state interferes with the rights of the foreign 

owner without a formal taking of title. Indirect expropriation involves particularly matters as: 

public health, the environment, or general changes in the regulatory system which may prompt 

a state to regulate foreign investments. 

65. Generally, states do not engage in compensable expropriation when they enact regulations that 

are “commonly accepted as within the police power of States” as long as the regulation “is not 

discriminatory . . . and is not designed to cause the alien to abandon the property to the state or 

sell it at a distress price.” Therefore, states do not owe investors compensation for “loss of 

property or . . . other economic disadvantage resulting from bona fide general taxation, 

regulation, [and] forfeiture for crime.” 23 

66. Arbitrators have frequently found that state regulatory measures can transcend the scope of 

state police power to constitute compensable expropriation. In this regard, some tribunals have 

effectively exported to the international arena a doctrine similar to U.S. “regulatory takings” 

jurisprudence.24 

   

                                                           
 

 

21 Case Concerning the Factory at Chorzów, 1928 PCIJ Rep. (ser. A) No. 17 (Sept. 13)  

22 Defining the scope of expropriation, page 191, paragraph 3, Peter D. Isakoff, 2013 
23 RESTATEMENT (THIRD) FOREIGN RELATIONS OF THE U.S. § 712 comment g (1987). 

24 Vicki Been & Joel C. Beauvais, The Global Fifth Amendment? NAFTA’s Investment International 

“Regulatory Takings” Doctrine, 78 NYU L. REV. 30, 37 (2003). 
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67. In order to prove that regulatory measures of respondent amounts to an “indirect 

expropriation”, there are established criteria in international law that will be elaborated in two 

categories of (1) Expectations of Investor and (2) Substantial Deprivation. 

1. Expectations of Investor 

68. In International Thunder Bird Gaming Corporation v. Mexico, the UNCITRAL Tribunal gave 

an elaborate and comprehensive definition of „legitimate expectation‟ as stated: “The concept 

of “legitimate expectations” relates to a situation where a contracting party’s conduct creates 

reasonable and justifiable expectations on the part of the investor to act in reliance on said 

conduct, such that a failure to honor those expectations could cause the investor to suffer 

damages.” 25 

69. The conclusion of concession agreement between claimant and respondent created reasonable 

and justifiable expectation for the Claimant. It was explicit that the Claimant would have the 

right to exclusively exploit lindoro for a period of 80 years.  

70. Furthermore, the Respondent during the course of exploitation of lindoro made several specific 

and general representations to the Claimant. These included, Respondent's Government 

repeated assurances, through Presidential statements as well as Presidential speeches, that 

Claimant's investment was welcome, besides, Respondent's Government had strongly 

supported Claimant in its decision to establish its business structure in Respondent’s territory 

and had always highlighted how the revenues with the exploitation of lindoro were important 

for Respondent's economy.  

71. The tribunals in Methanex v USA26 relied upon the specific representation made by the 

government to the Claimants to find government measures expropriatory by these wordings:  

“As a matter of general international law, a non-discriminatory regulation for a public 

purpose, which is enacted in accordance with due process and, which affects, inter alias, a 

foreign investor or investment is not deemed expropriatory and compensable unless specific 

commitments had been given by the regulating government to the then putative foreign investor 

contemplating investment that the government would refrain from such regulation.”.27 Hence, 

                                                           
 

 

25 International Thunderbird Gaming Corporation v. The United Mexican States, UNCITRAL, at ¶147. 

26 Methanex Corporation v. United States of America, UNCITRAL 

27 Methanex Corporation v. United States of America, UNCITRAL, Part IV - Chapter D - Page 4, ¶7 
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the Claimant was reasonably entitled to rely upon Respondent's consistent practice. Therefore, 

the deviation from the basic expectation of the Claimant would amount to violation of its 

legitimate expectations.  

72. Moreover, a regulatory framework in a country should be stable and predictable from the 

investor's point of view. Although a leeway is provided to the host countries to make certain 

regulatory changes, they must not affect the “basic expectation‟ of the investor. At the time of 

the execution of The Agreement, Respondent had neither a regulatory framework for the 

mining industry nor a comprehensive environmental regulation. Moreover, respondent assured 

that lack of regulatory framework was not a risk for claimants' activities. Therefore, enactment 

of KEA and issuance of Decree were not foreseeable.  

2. Substantial Deprivation  

73. In investment disputes, the detrimental effect criterion is sometimes known as the “sole effect 

doctrine”, where the tribunals must be satisfied that a state measure has caused “…serious and 

irreversible damage to the investment in practice”, the sole effect doctrine, is composed of two 

equally important facets – severity and irreversibility. In this case the measure of Respondent 

in the regard to the expropriation is both (a) sever and (b) irreversible.  

a. Deprivation is a Severe Measure  

74.   This approach was followed in the case of Tippetts v Iran28. The tribunal, in finding that an 

indirect expropriation had taken place, provided the following as bases for its reasoning:  

"While assumption of control over property by a government does not automatically and 

immediately justify a conclusion that the property has been taken by the government, thus 

requiring compensation under international law, such a conclusion is warranted whenever 

events demonstrate that the owner has been deprived of fundamental rights of ownership…The 

intent of the government is less important than the effects of the measure on the owner, and the 

form of the measures of control or interference is less important than the reality of their impact". 

This ruling only reaffirms the rationale of the ‘sole effects’ doctrine. The tribunal makes clear 

that a state measure that is sufficiently severe to deprive an investor of ownership rights will 

attract the need for compensation. Regardless as to the intentions of the state in taking the 

action that it did, the damage suffered by the investors was deemed to be of such severity that 

                                                           
 

 

28 Iran-US Claims Tribunal, Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA, 6 IRAN-

U.S. C.T.R., at 219 et seq. 
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there was a need for compensation to be provided. According to KEA, failure to comply with 

environmental obligation may lead to forfeiture of facilities. In this case, following of 

enactment of KEA, Respondent thorough issuance of the Decree, immediately rendered 

Claimant’s property in its territory, notably its facilities for the exploitation of lindoro, nearly 

useless.  

75. The other factor to consider is the principle of proportionality in international law, 

Proportionality is a legal principle that requires balancing between competing values. This 

enables judges to decide whether a measure has gone beyond what is required to attain a 

legitimate goal and whether its claimed benefits exceed the costs.29  

76. first step of the proportionality analysis is commonly known as “suitability”. That any measure, 

to possess cogency in relation to the principle it claims applicable, needs to be suitable or 

appropriate to achieve the objective it pursues.30 

77.  As per facts of this case, the violation of KEA leads to severe penalties, fines, the immediate 

withdrawal of environmental licenses with the forfeiture of facilities, and the obligation to 

compensate for the environmental damages. These sanctions are obviously harsh and transgress 

the criteria of suitability.  

78. Having found that the measure in question was not suitable, it has next to be evaluated whether 

it was necessary. The necessity test aims at assessing whether the measure was the least 

restrictive reasonably available alternative capable of achieving the objective sought.31 Once 

again, it's obvious that punishments foreseen in KEA transgress the criteria of necessity 

because their effects are intended for far more than what is required for an environmental 

conversation act.   

79.   If a certain measure passes both the suitability and the necessity stages, then the formal 

proportionality analysis should be conducted which is proportionality stricto sensu. Under its 

proportionality stricto sensu analysis it should be examined whether the effects of the suitable 

and necessary measure are incommensurate relative to any adverse consequences it would 

exercise on other interests affected by the implementation of the measure32. therefore, even if 

                                                           
 

 

29 Proportianlity Analysis and Models of Judicial Review, Benedikt Pirker, p13 
30 Trachtman, J.P., Trade and .... Problems, Cost-Benefit Analysis and Subsidiarity section I part C, page 35 
31 Snell, J., Goods and Services in EC Law: A Study of the Relationship Between the Freedoms chapter 4, part 4, 
section B, page 198 
32 Andenaes, M. and Zleptnig, S., Proportionality: WTO Law in Comprative Perspective chapter 2, section E, 
part 3. 
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it’s claimed that the government measure was necessary when viewed in relation to possible 

alternative measures, it might still be considered too much when assessed in the context of the 

other norms, interests and values it would frustrate. 

80.   In in the Tecmed v Mexico ICSID arbitration. Mexican authorities did not renew a temporary 

operating license for a waste landfill held by a subsidiary of Tecmed, a Spanish company. 

Tecmed claimed that this omission, given the circumstances of the case, constituted an indirect 

expropriation. The tribunal held that „it is generally understood that [indirect expropriation] 

materializes through actions or conduct, which do not explicitly express the purpose of 

depriving one rights or assets, but actually have that effect „33 furthermore, the tribunal stated 

that” there must be a reasonable relationship of proportionality between the charge or weight 

imposed to the foreign investor and the aim sought to be realized by any expropriatory 

measure‟34 

81. By all reasons discussed in previous paragraphs, the occurrence of expropriation is certain and 

therefore we have to analyze if this expropriatory measure is legal or not.  

b. Deprivation is Irreversible 

82. As to the irreversible nature of the adverse measure, this implies that the investor’s situation 

will be compromised over a long period. The tribunal in LG&E v. Argentina, proclaimed that 

“the expropriation must be permanent, that is to say, it cannot have a temporary nature.” As 

stated by the tribunal in the case of RFCC v. Morocco, “a temporary measure must […] have 

substantial consequences equivalent to a permanent loss. The recovery of the property right or 

access to it does not replace ownership in its initial situation (…).” Consequently, it is not a 

matter of how long the measure itself lasts but of how long the adverse effects endure on the 

investment, in other words, their irreversible nature. 

83. It is evident that respondent's measures led to cessation of revenues of claimant, which led to 

complete shutdown of its facilities, and claimant became unable to honor contractual 

obligations with purchasers and suppliers accumulating unbearable losses, which are 

irreversible. Besides, based on evidence in hand the situation is bound to last for an indefinite 

period. 

                                                           
 

 

33 Tecmed v Mexico paragraphs 35-51 
34 Ibid. Paragraph 122 
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84. Even if respondent claims that seizure of claimant's facilities were only penalties resulting from 

violation of KEA, it's important to be noted that based on doctrine of legality of penalties and 

in accordance with due process of law, every conduct of claimant had to be analyzed by 

competent authorities in order to evaluate whether those conducts complied with KEA or not. 

Respondent did not observe this procedure in the seizure of facilities and therefore the measures 

are certainly illegal. 

85. By all reasons discussed in previous paragraphs, the occurrence of indirect expropriation is 

certain and therefore we have to analyze if this expropriatory measure is legal or not. 

C. Enactment of KEA and Issuance of Decree Constitutes an Illegal Expropriation 

by Reference to Article 7 of BIT 

86. Art. 7 of BIT provides that in order an expropriation be lawful it should observe requirements 

as follows, (1) the measure should be for a public purpose, (2) it should be in accordance with 

due process of law (3) it should be in a nondiscriminatory manner and (4) with payment of due 

compensation. 

87. The enactment of KEA and issuance of Decree by Respondent amounts to unlawful 

expropriation, as the Respondent has failed to satisfy the abovementioned criteria. 

1. The Expropriation was not for Public Purpose 

88. The requirement that an expropriation must be made for a public purpose is recognized by most 

legal systems and is a rule of international law. The taking of property must be motivated by 

the pursuance of a legitimate welfare objective, as opposed to a purely private gain or an illicit 

end. This condition is reflected in most domestic legal systems as well, which indicates a 

convergence of approaches among States in various regions with different legal cultures. In the 

current case, Respondent has purportedly taken the properties of Claimant for the reason of 

preservation of environment. Even though public purpose has different meanings in the various 

BITs, the purpose through which the properties expropriated by Respondent is not realistic for 

the following reasons: 

89. The main reason for Respondent to expropriate is The Study showing that the exploitation of 

lindoro may poison Rhea River and this may be a trigger to coronary heart disease for the in-

site workers as well as for the people in the surrounding areas. But Study failed to conclusively 

confirm a causal link between the exploitation of lindoro and the increase of coronary heart 

diseases in Respondent’s population since 2009.  

90.  Secondly, Claimant also was never granted an opportunity to produce evidence contradicting 

the study. 
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91. Last but not least, even if the results of Study were true and realistic, the damage caused by 

Claimant, would be compensable and reparable. In addition, Respondent could have obligated 

Claimant to prevent the future and extra damage, but instead, Respondent decided to revoke 

Claimant's license and expropriate. 

92. The mentioned reasons and events indicate that the public purpose, was not the genuine reason 

of expropriation, rather, it was the pretext of the new government of Respondent to expropriate, 

because according to uncontested facts Respondent did not have tendency to foreign 

investment and the new president won the election promising to stimulate the national industry. 

2. The Expropriation was Discriminatory 

93. “Non-discrimination in relation to foreign direct investment means that the interest of a foreign 

investor and the public interest in an investment will be weighed in a manner that is legitimate, 

transparent, and accountable, and in accordance with same rules, criteria and procedures that 

apply to domestic investors. The first and most obvious step towards an international 

investment regime based on non-discrimination is to ensure that this institutional structure 

(involving i.e. constitutional safeguards, administrative rules of procedure, transparency and 

public participation provisions, and the judiciary) is available in a non-discriminatory manner 

to foreign investors.” 35 

94. More in point is the judgment in ADC v. Hungary, in which tribunal agreed that “in order for 

a discrimination to exist, particularly in an expropriation scenario, there must be different 

treatments to different parties.” 

95. Actually, the same condition happens here as in August 2017, a well-known mining sector 

magazine published a story about the creation of the new company to restart the extraction of 

lindoro in the site by 2019. This company would be the result of joint venture between Kronian 

state-owned company and an enterprise from the Republic of Ibi. The latter is an adjoining 

country to Respondent and its current government is sympathetic to the Kronian Nationalist 

party’s ideology. 

3. The Expropriation was not in Accordance with Due Process of Law 

96. Due process is the legal requirement that the state must respect all legal rights that are owed 

to a person. Due process balances the power of law of the land and protects the individual 

                                                           
 

 

35 Konrad, M. V. (2002). Discrimination and Non-Discrimination in Foreign Direct Investment Mining Issues. 
Paris: OECD. 
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person from it. When a government harms a person without following the exact course of the 

law, this constitutes a due process violation. 

97. Based on uncontested facts of the case, during enactment procedure of the KEA, the Speaker 

of the House waived the public hearing required by Article 59 of the Kronian Constitution 

which states that whenever a draft bill "directly affects the national industry of Kronos", a 

hearing is required. It's evident that such important exploitation which brought significant 

revenues to the government, had a direct effect on the national industry of the Koronos 

Republic. Therefore, as the constitution is the highest legal instrument in the hierarchy of laws 

and regulations, the non-observance of this article nullifies the KEA. 

4. No compensation is offered by the Respondent

98. A measure taken by a State must be accompanied by compensation for adversely affected 

investors. The award of compensation is, therefore, one of the conditions for any expropriation 

to be considered lawful under international law. 1

99. According to Article 2(c) of the 1974 Charter of the Economic Rights and Duties of states, 

‘each state has the right to nationalize, expropriate or transfer ownership of a foreign property 

in which case appropriate compensation should be paid by the state’. 

100. The Chapter 11 NAFTA’s article 1110 states that even if the host’s actions are for a public 

purpose, non-discriminatory, and in accordance with due process, they are still subject to 

compensation requirements. 

101. In article 7 of BIT about expropriation is written “the compensation referred to in the preceding 

paragraph must be equivalent to the fair market value of the expropriated Investment 

immediately before the expropriation took place”. valuation criteria shall include going 

concern value, asset value including declared tax value of tangible property, and other criteria, 

as appropriate, to determine fair market value. 

102. While Article 7 in BIT also international law focus on the necessity of compensation, not only 

does not Respondent aim to compensate the damage but also has asked for compensation of 

claimed damages. 

                                                           
 

 

1 Nikièma, S. H. (2013). Compensation for Expropriation. Manitoba: International Institute for 

Sustainable Development. 
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103. As none of the criteria for being legal expropriation has been met, indirect expropriation is 

definitely the illegal one. 

II.Counterclaim of Respondent is unrealistic and unsubstantiated  

104. Even though the counterclaims of Respondent are not admissible and they are not under the 

jurisdiction of SCC, it is necessary to clear that these Counterclaim is unrealistic and 

unsubstantiated, so it is not acceptable because the conditions of responsibility of Claimant 

have not been met. Essentially, to succeed with its claim, the Respondent must show that the 

Claimant acted in breach of its duty of care; the Respondent suffered harm; and there is a causal 

nexus between the act and the harm. Accordingly, Claimant submits that (A) all of Claimant`s 

duties have been undertaken, (B) damages were not forseeable, and (C) there is not any causal 

nexus between the claimed wrongdoing and the claimed losses. 

A.  All of Claimant`s duties have been undertaken 

111.  In this regard it is mentioned that the ministry for agriculture, forestry and land was responsible 

to inspect Claimant`s activity every two years. Since there was not any regulatory framework 

for mining industry and comprehensive environmental regulation, the Agreement was the only 

instrument regulating the exploitation. The whole agreement was observed by Claimant in all 

said inspections, including the latest held in September 2015. Claimant has been found in full 

compliance with its environment-related obligations so in any event, there can be no liability 

so long as the Claimant acted as a reasonably prudent investor. So with regarding to the 

inspections, it has not been established that “the Claimant is wrongdoer and claimant is 

responsible for its fault”. 

B. Damages were not Forseeable  

112. In addition to necessity of establishment of wrongdoing, The Respondent has the burden of 

proving environmental and generally any damages37 and they are foreseeable. In general, a 

claimant can only recover damages that the defendant could have foreseen. Different countries 

                                                           
 

 

37. As it is presented in BurLington Recours inc v. Repulic of Ecuador, ICSID case no.ARBl08l05 decision on 
counter claim 
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apply this principle differently, but most, if not all, recognize this principle as one that limits 

recoverable damages.38 So this element for establishing the responsibility of Claimant is 

missing. 

C. There is not Any Causal Nexus Between the Claimed Wrongdoing and the 

Claimed Losses. 

113. It is uncontroversial that, absent highly unusual circumstances, a respondent’s liability is 

limited to damages that its conduct caused and, in general, a claimant bears the burden of 

proving that the respondent caused the claimant’s injuries. Causation has long been widely 

recognized as a general principle of law.39 In the other word establishing causation or a causal 

link between the wrongful act and the harm claimed is thus a critical element in a damages 

determination. So third element to recognize the Claimant to pay damage is based on the fact 

that the harm caused may be materially attributed to a certain wrongdoing whether an activity 

or an omission. For establishing the causal link, it is required to analysis the case on a factual 

level. In this case the main reason for Respondent to indicate the existence of causal link and 

also existence of damage (attributable damage to act or omission) is based on the Study 

indicating that the exploitation of lindoro may poison Rhea River and this may be a trigger to 

coronary heart disease for the in-site workers as well as for the people in the surrounding areas 

but The Study failed to conclusively confirm a causal link between the exploitation of lindoro 

and the increase of coronary heart diseases in Respondent’s population since 2009 based on 

uncontested facts of the case. In addition, as the Study was founded by budget of Respondent, 

it could not genuinely indicate the damage and causal link between the activities of Claimant 

and such damages truly. Furthermore, respondent as a state did not have any duty to protect of 

the environment of the Territory and the in-site worker generally? If there is this duty, has 

respondent done the duty of mitigation? So it may be true to say that there is a causal link 

between the claimed damages and omission of Respondent because former and current 

government of Respondent as a government owning authority did not protect the environment 

                                                           
 

 

38. Herfried Wöss, Adriana San Román Rivera, Pablo T. Spiller, Santiago Dellepiane, Damages in International 
Arbitration Under Complex Long-Term Contracts 212-214 (2014) 
39. Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals 241-253 (Cambridge 
University Press 2006) 
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and in- site workers according to concept of article 9 of BIT. So not only are not the claimed 

damages caused by Claimant but also Respondent is proximate cause.   

114. Finally, as a result we can say that Claimant is not wrongdoer and the losses were not caused 

by Claimant so Claimant must not have responsible for losses counterclaimed by Respondent. 

 

PRAYERS FOR RELIEF 

105. Claimant hereby requests the arbitral tribunal to: 

(1) Reject Respondent’s objections to the Tribunal’s jurisdiction and 

admissibility of the claim 

(2) Reject Respondent’s counter claim  

(3) Declare that Respondent is liable for violation of the BIT; 

(4) Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 450,000,000 

(5) Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements; 

(6) Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and Grant such further relief as counsel may advise 

and that the Tribunal deems appropriate/ 

 


