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STATEMENT OF FACTS 

1. Fenoscadia Limited (“Claimant”) is a Ticadian company which has invested in the 

lindoro mining industry within the territory of Kronos (“Respondent”). On 1 June 2000, 

Kronos and Fenoscadia Limited concluded a concession agreement allowing Claimant to 

extract lindoro in Respondent’s inner territory for 80 years. At all relevant times, the 

concession agreement was, and continues to be, subject to protection under the Ticadia – 

Kronos BIT (“BIT”), which was concluded on 30 June 1995. 

2. Fenoscadia was incorporated under the laws of Ticadia in 1993 with five Ticadian 

nationals as its shareholders. In 1998, 65% of the shares with voting rights of Claimant 

were acquired by a private equity fund organized under the law of Ticadia. In 2012, three 

Kronian nationals acquired the remaining 35% shares. In 2010, Claimant transferred and 

concentrated almost all its mining activities and resources to Kronos and shut down its 

mining operations in Ticadia. Claimant remains nonetheless incorporated under the laws 

of Ticadia and all of its business management formalities including most meetings of the 

board, are carried out in Ticadia. 

3. As at the time of the execution of the Concession Agreement, Respondent had neither a 

regulatory framework for the mining industry nor a comprehensive environmental 

regulation (except for internal rules for the inspections) such that the Agreement was the 

only instrument regulating the exploitation of lindoro in the Site. Until the Nationalist 

Party took office in 2015, Respondent’s Government had, on multiple occasions, publicly 

assured that this lack of a specific regulatory framework did not pose a risk for Claimant´s 

activities.  

4. However, in October 2014, the Nationalist Party of Kronos won the Presidency as well 

as secured control of the Kronian House of Representatives. These events resulted in the 

passing of the 2015 Kronian Environmental Act significantly quicker than usual and the 

creation of the Ministry for Environmental Matters, which took over the supervision of 

the Claimant’s activities. In all inspections, Claimant was found in full compliance with 

its environment-related obligations under the Agreement. 

5. On 7th September 2016, Respondent issued the Decree No. 2424 to terminate the 

Concession Agreement on the ground that Claimant’s activities caused potential harm to 

the environment and public health. The Decree No. 2424 was implemented with 

immediate effect and without negotiation with Claimant. On 8 September 2016, Claimant 

applied to the Kronos federal court seeking to suspend the effects of the Decree No. 2424 
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pending further negotiations with the Government. On 22 February 2017, the 

Government spokesperson announced that the Decree would not be revoked. Claimant 

therefore withdrew its appeal to Kronos’ Circuit Court. On 27 April 2017, Claimant 

notified Respondent’s Ministry for Foreign Affairs of the dispute and of its intention to 

pursue legal remedies under the BIT if an agreement was not reached through 

negotiations. Respondent refused to negotiate and has not communicated with Claimant 

since. 

6. In August 2017, Respondent contradicted its previous position that the extraction of 

lindoro constitutes a harm to its environment and public health when it was reported to 

be willing to revoke the Decree to allow the establishment of a joint venture between a 

Kronian state-owned company and an enterprise from the Republic of Ibi to restart the 

extraction of lindoro in 2019. 
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ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

1. Claimant submits that (A) Claimant is a qualified investor under the BIT and (B) 

Claimant’s claims arise out of an investment protected under the BIT. 

A. Claimant is a qualified investor under the BIT 

2. In the present case, Claimant is a qualified investor under the BIT because (1) Claimant 

is an enterprise of Ticadia under the place of incorporation test; (2) the Tribunal should 

not apply the business seat, ‘substantial business activities’ or control test in determining 

the nationality of Claimant; and (3) even if the business seat and control test were to be 

applied, Claimant qualifies as a Ticadian enterprise. 

1. Claimant is an enterprise of Ticadia under the place of incorporation test  

3. Claimant submits that under the BIT, the place of incorporation test is the default 

nationality test and should be applied, accordingly Claimant is an enterprise of Ticadia.  

4. Article 1.4 of the BIT defines an “investor of a Contracting Party” as “an enterprise of 

a Contracting Party that seeks to make, is making, or has made an investment in the other 

Contracting Party’s territory.” Given that the BIT is silent on the applicable nationality 

test, the ‘place of incorporation’ test should be applied for the following reasons.  

5. First, the ‘place of incorporation’ test is considered as reflecting customary international 

law.1 This is endorsed by a number of investment tribunals.2 For example, in Masdar 

Solar v. Spain, the Tribunal had to decide whether the claimant was an investor under 

Article 25 of the ICSID Convention, which is similar to Article 1.4 of the BIT in that 

neither specifies any particular test to determine the nationality of an enterprise.3 Having 

recognized that the ‘place of incorporation’ test is a “standard test in international law" 

to determine the nationality of a juridical person,4 the Tribunal decided that the claimant 

was a qualified investor because it was organized under the law of the Netherlands, a 

Contracting State to the ICSID Convention. 

                                                 
1 Barcelona Traction, [71]; see also Art. 9 Draft Articles on Diplomatic Protection: “the State of nationality 

means the State under whose law the corporation was incorporated.” 
2 Tokios Tokeles v. Ukraine, [40-41], quoting the tribunal in Amco Asia v. Indonesia; Rompetrol v. Romania, 

[90]; BIVAC v. Paraguay, [53] 
3 Art. 25(2)(b) ICSID Convention states: “any juridical person which had the nationality of a Contracting State 

other than the State party to the dispute on the date on which the parties consented to submit such dispute to 

conciliation or arbitration…” (emphasis added) 
4 Masdar Solar v. Spain, [175]  
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6. Second, applying the ‘place of incorporation’ test is consistent with the object and 

purpose of the BIT, which is notably the promotion and protection of Ticadian 

investments in Kronos.5 The incorporation test endorses corporate mobility, allowing 

companies to transfer activities for the purpose of making investment without losing their 

initial nationality.6  

7. For the above reasons, the ‘place of incorporation’ test should be applied; accordingly 

Claimant is an enterprise of Ticadia since it was incorporated under Ticadia laws in 1993 

and to date, remains incorporated under the laws of Ticadia.7 Therefore, Claimant is a 

qualified investor under the BIT. 

2. The Tribunal should not apply the business seat, ‘substantial business activities’ or 

control test in determining the nationality of Claimant 

8. When determining the nationality of Claimant, the Tribunal should not apply the business 

seat, ‘substantial business activities’ or control test because (a) applying such tests would 

be contrary to the intention of the Parties to the BIT and (b) there is no prima facie case 

of abuse of legal personality. 

a. Applying such tests would be contrary to the intention of the Parties to the BIT 

9. When interpreting a treaty, “the Tribunal cannot in effect impose upon the parties a 

definition of ‘investor’ other than that which they themselves agreed”.8 When the test of 

business seat, substantial business activities or control is absent from the definition of 

investors in the BIT, investment tribunals usually refrain from applying them as 

additional requirements for the claimant to be protected as an investor.9 

10. In practice, States can choose to include the test of “substantial business activities” or 

control in a BIT with a denial of benefit clause.10 The absence of such clause means that 

Respondent cannot deny Claimant access to the BIT based on its business activities or 

control. There is indeed no credible reason why the Parties to the BIT would have omitted 

such specific and higher test for qualifying nationality under the BIT if they had intended 

to impose such stringent condition on the protection of their respective investors. 

                                                 
5 BIT, lines 1040-1042: “Agreement between the Republic of Ticadia and the Republic of Kronos for the 

promotion and reciprocal protection of investments” 
6 UNCTAD Series – Scope and Definition; see also Heinz et. al., p. 246, 247; Caflisch, p. 162, 181 
7  UF, [6, 12] 
8 Saluka v. Czech, Partial Award, [241] 
9 Baumgartner Jorun, p. 102 
10 BITs in cases of Plama v. Bulgaria; Liman v. Kazakhstan; Ascom v. Kazakhstan; Pan American Energy v. 

Argentina; Khan Resources v. Mongolia. 
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Investments tribunals do not easily add inferred conditions to the definitions set out in a 

BIT in the absence of clear language. For example, in Tokios Tokeles, Ukraine objected 

to the tribunal’s jurisdiction on the ground that the claimant lacked a “genuine link” with 

Lithuania, where it was incorporated, because it was owned and controlled by Ukrainian 

nationals. This claim was rejected since no general right to deny treaty benefits exists 

under international law and ‘the absence of [a denial of benefits] provision’ in the BIT 

was ‘a deliberate choice of the Contracting Parties’.11 

11. In the present case, the BIT does not lay out any requirement on the nationality of 

Claimant, nor does it contain a denial of benefits clause. Therefore, the Tribunal should 

adopt the reasoning in Tokios Tokeles and refrain from applying any nationality test other 

than the classic test of place of incorporation. 

b. There is no prima facie case of abuse of legal personality 

12. In rare cases, tribunals may apply the test of business activities, ‘substantial business 

activities’ or control to prevent an abuse of legal personality of a party.12 However, such 

application is only justified if the respondent had established a prima facie case of abuse 

of legal personality by the claimant,13 which does not exist in this case. 

13. As explained in Tokios Tokeles, an abuse of legal personality exists when the claimant 

used its claimed nationality to perpetrate fraud or engage in malfeasance, to evade 

applicable legal requirements or obligations,14 to gain access to BIT arbitration,15 or when 

the claimant concealed its national identity from the respondent.16 Only in such situations 

would an arbitral tribunal pierce the corporate veil and look beyond a party’s place of 

incorporation to determine its nationality. 

14. The present case is not concerned with any of the above-mentioned situations. At all times 

Respondent was aware of Claimant being a Ticadian company.17 There is no evidence 

that Claimant used its Ticadian nationality to perpetrate fraud, engage in malfeasance, or 

to evade any applicable legal requirements or obligations. 

                                                 
11 Tokios Tokeles v. Ukraine, [36]. See also Saluka v. Czech, Partial Award, [241] 
12 Tokios Tokeles v. Ukraine, [53] 
13 Ibid, [55] 
14 Ibid, [55] 
15 Ibid, [56] 
16 Ibid, [56] 
17 Exhibit 7, line 1470 
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15. Claimant also did not use its Ticadian nationality to avail itself access to BIT protection, 

as it was originally a Ticadian enterprise before the entry into force of the BIT.18 Even 

after the transfer of activities in 201019 and restructuring of shareholders during the period 

of 2012-2017,20 the fact that Claimant remained incorporated in Ticadia was not an abuse 

of legal personality. Since Claimant was operating in the mining industry in the territory 

of Kronos, where there is reserve of lindoro21 and where local people had experience and 

expertise,22 it is reasonable for Claimant to concentrate its mining activities in Kronos,23 

and so for Kronian shareholders to maximize influence over Claimant’s decision making 

relating to its operation.24 Even the Government of Kronos expressed its strong support 

for Claimant’s transfer of activities.25 These facts indicate that the transfer of Claimant’s 

activities and the restructuring of its shareholding were for economic reasons only and 

should not be the basis for a finding of abuse. 

3. Even if the business seat and control test were to be applied, Claimant qualifies as a 

Ticadian enterprise 

a. Under the business seat test, Claimant is a Ticadian enterprise 

16. For the business seat test to be fulfilled, it is sufficient that Claimant has formal 

management activities in Ticadia. The Tribunal in AFT v. Slovakia found that “the 

‘business seat’, within the meaning of an effective center of administration of the business 

operations”, includes factors such as “the place where the company board of directors 

regularly meets”, the seat of “a management at the top of the company”, and “certain 

general expenses or overhead costs are incurred for the maintenance of the physical 

location of the seat and related services”.26  

17. In the present case, Claimant conducts most meetings of the board in Ticadia.27 The 

current CEO resides in Ticadia.28 It has a registered office in Ticadia29 and complies with 

                                                 
18 UF, [1, 6] 
19 UF, [12] 
20 UF, [6-7] 
21 UF, [3] 
22 UF, [7] 
23 UF, [12] 
24 UF, [7] 
25 UF, [13] 
26 AFT v. Slovakia, [217] 
27 UF, [12] 
28 UF, [7] 
29 Request for Arbitration, [2] 
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tax obligations in Ticadia30 for the maintenance of that physical location. All business 

management formalities are also carried out in this country.31 For these reasons, Claimant 

is still an enterprise of Ticadia if the test of business activities is applied. 

b. Under the control test, Claimant is a Ticadian enterprise 

18. Respondent may argue that Claimant is an enterprise of Kronos because its actual 

business is controlled by Kronian nationals. However, the majority of investment 

tribunals have agreed that for the purpose of the control test, it is the legal capacity to 

make key decisions of the company that counts, not the control over actual business 

activities.32 

19. In the present case, although Kronian nationals compose the majority of the board of 

directors, which executes Claimant’s business decisions,33 members of this board are 

appointed and removed by shareholders who have voting rights in the company,34 the 

majority (65%) of which are from a private equity fund organized under the laws of 

Ticadia. Meanwhile, this fund is composed of nationals from different countries, 

including Ticadia and Kronos. Thus, there is no evidence that Kronians possess the 

ultimate capacity to control the key decisions of the company. The fact that Claimant’s 

actual business would allegedly be controlled by Kronian nationals could not change its 

effective Ticadian nationality.  

B. Claimant’s claims arise out of an investment protected under the BIT  

20. In the present case, Claimant’s claim of expropriation arises out of an investment covered 

by the BIT, namely the concession right to exploit lindoro, the facilities for the 

exploitation of lindoro and the extracted lindoro. These assets meet the definition of (1) 

“investment” under Article 1.1 BIT and (2) “covered investment” under Article 1.3 BIT. 

Further and for the sake of argument, (3) the Salini criteria is irrelevant in the present 

arbitration; and (4) even if the Salini criteria were to be applied, Claimant’s assets qualify 

as an investment. 

                                                 
30 PO2, [2] 
31 UF, [12] 
32 AFT v. Slovakia, [264]; Ulysseas v Ecuador, [168] 
33 UF, [7] 
34 PO2, [2] 
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1. Claimant’s assets meet the definition of “investment” under Article 1.1 BIT 

21. Article 1.1 BIT defines the term “investment” by providing an exhaustive list of assets 

which qualify as investment. Claimant’s concession right, facilities and extracted lindoro 

fall under sub-paragraph (f), (h) and (h) respectively. 

a. Concession right to exploit lindoro is an investment under the BIT 

22. Article 1.1(f) of the BIT provides that:  

“investment” means… an interest arising from the commitment of capital or 

other resources to economic activity in the territory of the Contracting Party, 

such as under … a concession.  

23. In the present case, under the Concession Agreement entered into with Respondent in 

2000, Claimant was granted a concession to exploit lindoro in Kronos for 80 years. The 

Agreement also provided that Claimant shall own property in Kronos, which was a 

commitment of capital or other resources to its economic activity in the territory of 

Kronos. In fact, Claimant has exercised its concession rights by exploiting lindoro in 

Kronos since 2008.35 Accordingly, Claimant’s concession to exploit lindoro qualifies as 

an investment under Article 1.1(f) of the BIT. 

b. Facilities and extracted lindoro are an investment under the BIT 

24. Article 1.1(h) of the BIT provides that:  

“investment” means any other tangible or intangible, movable or immovable 

property and related property rights acquired in the expectation of or use for 

the purpose of economic benefit or other business purpose  

25. In the present case, Claimant’s facilities36 and all extracted lindoro37 are tangible 

properties acquired by Claimant in the expectation of or use for the purpose of economic 

benefits, and thus qualify as an investment under the BIT. 

2. Claimant’s assets meet the definition of “covered investment” under Article 1.3 BIT 

26. Article 1.3 BIT defines a “covered investment” as an investment:  

i. in its territory;  

ii. by an investor of the other Contracting Party;  

                                                 
35 UF, [8] 
36 UF, [23, 27] 
37 Decree, Art. 4 
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iii. existing on the date of entry into force of this Agreement, as well as an 

investment made or acquired thereafter; and  

iv. that has been admitted in accordance with the hosting Contracting Party’s 

laws and regulations.  

Claimant submits that all these conditions have been fulfilled. 

27. First, Claimant’s concession right to exploit lindoro is exercised and regulated in the Site 

located within the territory of Kronos.38 The facilities for the exploitation of lindoro and 

extracted lindoro are also located in the Kronos territory.39 

28. Second, the concession rights, facilities and extracted lindoro are all owned by Claimant, 

an investor of Ticadia, as submitted above. 

29. Third, the investment was made after the entry into force of the BIT in 1996.40 In 

particular, the concession rights to exploit lindoro was granted to Claimant in 2000,41 the 

facilities and extracted lindoro were made or acquired thereafter. 

30. Fourth, Claimant acquired the concession right to exploit lindoro by virtue of the 

Concession Agreement, which is governed by the law of Kronos.42 There is no evidence 

that, at the time of admission, Claimant’s investment was not made in accordance with 

Kronian law and regulations. 

3. The Salini criteria is irrelevant in the present arbitration 

31. Apart from the definition of investment specified in investment treaties, ICSID tribunals 

have, on some occasions, required an additional objective test to be satisfied to determine 

the existence of an investment. Notably, the Salini tribunal laid down four criteria: 

contribution of investor, duration, existence of operational risk and contribution to the 

host State’s development.43 

32. However, the Salini test is only applicable in arbitrations brought under the ICSID 

Arbitration Rules.44 Since Article 25 of the ICSID Convention provides no definition of 

an investment, an objective test for the existence of an investment is necessary.45 

                                                 
38 Exhibit 2, lines 1286-7; UF, lines 888-9 
39 UF, line 1029 
40 UF, [1] 
41 UF, [8] 
42 Exhibit 2, [6] 
43 Salini v. Morocco, [52] 
44 Anglia v. Czech, [150-154]; White Industries v. India, [7.4.9]; Saluka v. Czech, Partial Award, [211]; 

Mytilineos v. Serbia, [118]. 
45 Salini v. Morocco, [51, 52] 
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Contrastingly, the present arbitration is brought under the SCC Arbitration Rules46 and 

the BIT provides for a conclusive definition of “investment” and “covered investment”. 

It is therefore sufficient for the Tribunal to consider Article 1.1 BIT without regard to the 

Salini criteria.  

4. Even if the Salini criteria were to be applied, Claimant’s assets qualify as an 

investment 

33. For the sake of argument, and if the Tribunal were to consider that the Salini test is to be 

applied to the present case, Claimant’s exploitation of lindoro satisfies the four Salini 

criteria, namely: (a) contribution of the investor; (b) duration; (c) existence of operational 

risk and (d) contribution to the host state’s development.47 

a. Contribution of the investor 

34. Contribution of the investor can be in terms of know-how, equipment and personnel.48 

35. In order to win the public auction for the concession of the rights to extract lindoro, 

Claimant had to demonstrate technical expertise.49 In 2010, Claimant transferred and 

concentrated almost all its mining activities and resources in Kronos,50 which is also a 

contribution of resources to its investment in Kronos. 

b. Duration 

36. Claimant’s investment in Kronos far exceeds the standard duration of two to five years 

set out in the Salini case.51 Under the Concession Agreement, Claimant was granted a 

concession to exploit lindoro in the Site for eighty years.52 It started exploiting lindoro in 

August 2008,53 at which time it established the facilities for the mining activities and 

owned extracted lindoro. 

                                                 
46 PO1, line 809 
47 Salini v. Morocco, [52] 
48 Salini v. Morocco, [53]; L.E.S.I. v. Algeria, p. 19, [14]; Deutsche Bank v. Sri Lanka, [297]; Bayindir v. 

Pakistan, [116] 
49 UF, [5] 
50 UF, [12] 
51 Salini v. Morocco, [54] 
52 UF, [8] 
53 UF, [8] 
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c. Existence of operational risk 

37. The operational risk of an investment is indicated in “the very existence of the dispute”54 

and in the “political and economic climate prevailing throughout the period of the 

investment.”55 

38. In the present case, the risk assumed by Claimant is manifested in the changes in domestic 

law and regulations,56 and most strikingly, in the fact that Claimant’s concession right 

was terminated by the Presidential Decree,57 its facilities for the exploitation of lindoro 

were rendered nearly useless58 and eventually forced to shut down,59 its extracted lindoro 

was confiscated.60  

d. Contribution to the host State’s development 

39. The criterion of contribution to economic development has been discredited by many 

tribunals due to its subjective nature – whether or not a commitment of capital or 

resources ultimately proves to have contributed to the economic development of the host 

State can often be a matter of appreciation.61 

40. In any case, Claimant contributed significantly to the development of Kronos since its 

investment “served the public interest”.62 Respondent received 22% of the monthly gross 

revenue relating to the extraction and commercialization of lindoro,63 200 Kronian people 

were employed by Claimant64 and the local communities surrounding Claimant’s 

activities have experienced transformations changing their quality of life.65 

41. For the reasons above, Claimant’s concession right to exploit lindoro, facilities for the 

exploitation of lindoro and extracted lindoro are protected investment under the BIT. 

II. CLAIMANT’S CLAIMS ARE ADMISSIBLE 

42. According to Article 11 BIT, if Claimant initiates arbitration under the SCC Arbitration 

Rules, it needs to fulfill two requirements: (A) six months have elapsed from the date on 

                                                 
54 Deutsche Bank v. Sri Lanka, [301], quoting Professor Schreuer in The ICSID Convention: A Commentary, 

Art. 25, [163] 
55 Kardassopoulos v. Georgia, [117] 
56 UF, [16, 18] 
57 UF, [23] 
58 Ibid 
59 UF, [27] 
60 Exhibit 5, Presidential Decree No. 2424, Art. 4 
61 Deutsche Bank v. Sri Lanka, [306]; L.E.S.I. v. Algeria,  Douglas, p. 164, [343] 
62 Salini v. Morocco, [57] 
63 UF, [8] 
64 UF, [11] 
65 Exhibit 3, lines 1361-3 
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which the dispute arose; and (B) Claimant has not submitted the dispute for resolution 

under option (a) and (b) of Article 11 paragraph 2. Both requirements have been fulfilled. 

A. The waiting period of six months is fulfilled 

43. The date on which the dispute arose is the date on which the State was advised of the 

breach.66 In this case, Respondent was aware of Claimant’s intention to pursue legal 

remedies under the BIT by Claimant’s notification to Respondent’s Ministry for Foreign 

Affairs on 27 April 2017.67 Given that Claimant submitted its Request for Arbitration on 

10 November 2017, six months have elapsed since the dispute occurred between 

Claimant and Respondent.  

44. In any event, the waiting period does not pose a bar to the jurisdiction of the Tribunal 

when negotiation is expected to be futile.68 In the present case, since Claimant notified 

Respondent’s Ministry for Foreign Affairs of the dispute, Respondent has declined to 

negotiate and has not communicated with Claimant.69 Previously, negotiation attempts 

were made but to no avail since Respondent imposed a pre-condition that Claimant 

acknowledged its responsibility for the environmental pollution and health 

consequences.70 

45. For the reasons above, the waiting period has been fulfilled. 

B. Claimant has not submitted this dispute for resolution before any court 

46. Article 11.3 of the BIT states:  

“Provided that the national or company concerned has not submitted the 

dispute for resolution under (a) or (b) of the second paragraph, … the national 

or company concerned may choose to consent in writing to the submission of 

the dispute for settlement by binding arbitration under the Arbitration Institute 

of the Stockholm Chamber of Commerce”. 

47. Before initiating this arbitration, Claimant has initiated a proceeding at the Kronos federal 

court.71 However, Article 11.3 is not triggered because (1) the domestic proceeding and 

                                                 
66 Lauder v. Czech, [185] 
67 UF, [27] 
68 Ethyl v. Canada, [84]; Lauder v. Czech, [188 – 189]; SGS v. Pakistan, [130 – 131] 
69 UF, [27] 
70 PO3, [3] 
71 UF, [25] 
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the current arbitral proceeding concern different disputes; and (2) in any case, Claimant 

should not be precluded from initiating this arbitration. 

1. The domestic proceeding and the current arbitral proceeding concern different 

disputes 

48. Article 11.3 BIT is a fork-in-the-road clause.72 To determine if a fork-in-the-road clause 

has been triggered, investment tribunals have generally adopted two tests: the 

fundamental basis test73 and the triple identity test.74 Claimant submits that (a) the triple 

identity test should be preferred; (b) under the triple identity test, Article 11.3 BIT is not 

triggered; and (c) even if the fundamental basis test is applied, Article 11.3 BIT is not 

triggered. 

a. The triple identity test should be preferred 

49. The triple identity test has been more favored than the fundamental basis test75 and there 

are good reasons why the Tribunal should follow this widely recognized standard. While 

the triple identity test requires the same parties, same objects and same cause of action,76 

the fundamental basis test only requires the two claims to be equivalent in substance.77 

Thus the latter is a looser test of fork-in-the-road and its application may lead to 

inequitable result for the claimant. Investors are often drawn into legal disputes with the 

host State’s government, which may involve public law matters such as government 

licenses or taxation.78 In such cases, it will often be necessary for the investor to appear 

before a domestic court prior to initiating an international arbitration, and these 

proceedings usually relate to the same investment and the same alleged wrongdoing of 

the concerned State.79 If the fork-in-the-road provision is too easy to satisfy, it “could 

have a chilling effect on the submission of disputes by investors to domestic fora, even 

                                                 
72 Maffezini v. Spain, [63] 
73 H&H Enterprise v. Egypt; Pantechniki v. Albania 
74 Occidental v. Ecuador; Enron v. Argentina; Toto v. Lebanon 
75 Khan Resources v. Mongolia, [390]. Cases applying the triple identity test include: Lauder v. Czech, [163-66]; 

CMS v. Argentina, [80]; Azurix v. Argentina, [88-91]; Pan American Energy v. Argentina, [154-157]; Toto v. 

Lebanon, [211-212] 
76 Occidental, [52] 
77 H&H Enterprises v. Egypt, [397-9]; Pantechniki v. Albania, [67] 
78 Schreuer (2011), p. 78 
79 Ibid 
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when the issues at stake are clearly within the domain of local law.”80 Therefore, the triple 

identity test should be preferred. 

b. Applying the triple identity test, Article 11.3 BIT is not triggered 

50. The triple identity test requires that the two disputes involve the same parties, object and 

cause of action to trigger the fork-in-the-road clause.81  

51. In the present case, Article 11.3 BIT is not triggered because the domestic proceeding 

before the Kronos court and the present arbitral proceeding have (i) different objects and 

(ii) different causes of action.  

(i) The proceedings have different objects 

52. The object of a proceeding is the request sought by Claimant.82 In Khan Resources v. 

Mongolia, the claimant asked the domestic court to revoke a decree issued by a 

government agency, whereas in the arbitration it sought compensation for the alleged 

damages of investment.83 The tribunal in that case consequently found the objects of the 

two proceedings to be different. 

53. The situation is similar in this case. The domestic proceeding was commenced by 

Claimant only to suspend Decree No. 2424 and to declare the Decree unconstitutional.84 

The proceeding itself did not lead to any order for compensation.85 The object of the 

domestic proceeding initiated by Fenoscadia Limited is therefore entirely distinct from 

the object of the present arbitral proceedings, in which Claimant requests the Tribunal to 

find that Respondent has violated the BIT and to pay Claimant damages.86  

(ii) The proceedings have different causes of action 

54. Distinction of causes of action is found where there are distinct contract-based claims and 

treaty-based claims.87 The tribunal in Genin v. Estonia found that the domestic lawsuits 

were not identical to the claimant’s cause of action in the arbitral proceeding as one 

concerned domestic law, while the other arose out of alleged breaches of the BIT.88  

                                                 
80 Khan Resources v. Mongolia, [391] 
81 Occidental, [52] 
82 Khan Resources v. Mongolia, [395] 
83 Khan Resources v. Mongolia, [395] 
84 PO2, [3] 
85 PO3, [2] 
86 Request for Arbitration, [21-23] 
87 CMS v. Argentina, [80]; Azurix v. Argentina, [89] 
88 Genin v. Estonia, [331-2] 
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55. In the present case, Claimant’s claims before Kronian courts, which were for the 

suspension of the Decree and a declaration that the Decree was unconstitutional, are based 

on Kronian domestic law. In stark contrast, Claimant’s claims in this proceeding are 

treaty-based since they arise out of Respondent’s violation of the BIT. The cause of action 

in the two proceedings are thus different. 

c. Even if the fundamental basis test is applied, Article 11.3 BIT is not triggered 

56. The fundamental basis test, as adopted in Pantechniki v. Albania and H&H Enterprises 

v. Egypt, is fulfilled if, before the national court, the investor chooses to pursue a claim 

equivalent in substance to that created by the BIT arbitration.89  

57. However, the tribunals in both cases found the fundamental basis test to be fulfilled on 

the ground that the BIT claim was in essence based on the contractual breach of the 

State.90 The present case is different, as Claimant’s claims in the arbitration are wholly 

based on Respondent’s violation of the BIT, not the Concession Agreement or Kronian 

national law.  

58. Therefore, the claims before the domestic proceeding and the present arbitral proceeding 

do not share the same fundamental basis. 

2. In any case, Claimant should not be precluded from initiating this arbitration 

59. Even if the Tribunal were to find that the domestic proceeding and the present arbitral 

proceeding concern the same dispute, Claimant should not be precluded from initiating 

this arbitration since (a) Claimant’s application to the Kronos court was to comply with 

its duty of mitigating damages and (b) when invoking the domestic proceeding, Claimant 

did not make the choice of forum freely. 

a. Claimant’s application to the Kronos court was to comply with its duty of mitigating 

damages 

60. It is a general principle of law that a party injured by the alleged non-performance of 

another party must mitigate its damages.91 In the present case, the Decree, after being 

issued, has immediately caused substantial damages to Claimant.92 Thus Claimant’s 

application to the Kronos court, which occurred only one day after the issuance of the 

                                                 
89 H&H Enterprises v. Egypt, [397-9]; Pantechniki v. Albania, [67] 
90 H&H Enterprises v. Egypt, [371] 
91 CME v. Czech, [482]; AIG v. Kazakhstan, [10.6.4(1)]; Middle East Cement v. Egypt, [167]; Gabčíkovo-

Nagymaros Project, [80]. 
92 UF, [23] 
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Decree,93 was an emergency step to stop the effects of the Decree provisionally and to 

minimize damages. If Claimant had refrained from such an urgent act and complied with 

the six-month waiting period designated by the BIT,94 its losses could have accumulated. 

In these circumstances, it would be unreasonable to punish Claimant for taking a 

responsible action in domestic courts to minimize damages by thereafter precluding it to 

file an international arbitration and defend its BIT rights. 

b. When invoking the domestic proceeding, Claimant did not make the choice of forum 

freely 

61. The fork-in-the-road clause, by its very definition, means that “the investor has made a 

choice between alternative avenues”.95 Thus it can only be triggered when the choice of 

forum was made entirely freely and its application may be rejected if the circumstances 

including time circumstances unreasonably pressured the claimant to choose an avenue 

over the other.96  

62. As submitted above, Claimant’s application to the Kronos court was an emergency step 

to minimize its damages. Its choice of forum was not made freely, but under the pressure 

of timeliness, since initiating an arbitration would require at least six months of waiting 

period.97 Therefore, Claimant’s application to the Kronos court should not be deemed 

constituting a choice of forum that triggers the fork-in-the-road clause under Article 11.3 

BIT. 

63. For the reasons above, Claimant’s claims are admissible. 

III. RESPONDENT’S ISSUANCE AND IMPLEMENTATION OF THE DECREE AMOUNT TO AN 

UNLAWFUL EXPROPRIATION  

64. On 7th September 2016, Respondent issued Decree No. 2424, which it claimed for the 

pursuit of environmental protection, to terminate the Concession Agreement and revoke 

Claimant’s license. Claimant submits that (A) by issuing and implementing the Decree, 

Respondent expropriated Claimant’s investments; (B) the Decree is unlawful as 

Respondent violated Article 7 of the BIT; (C) Respondent cannot justify its unlawful 

                                                 
93 UF, [23, 25] 
94 BIT, Art. 11.3 
95 Occidental, [60] 
96 Ibid 
97 BIT, Art. 11.3 
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measure on the ground of police power and (D) Respondent cannot justify its unlawful 

measure on the ground of general exceptions under Article 10 BIT.  

A. Respondent expropriated Claimant’s investments because the Decree 

substantially and permanently deprived  

65. Respondent’s issuance and implementation of the Decree constituted both (1) direct and 

(2) indirect expropriation of Claimant’s investments. 

1. Respondent’s measures amount to direct expropriation in violation of Article 7 of the 

BIT 

66. Expropriation is a forcible taking by a state of tangible and intangible property owned by 

private persons.98 By issuing the Decree, Respondent directly expropriated Claimant’s 

investment since the Decree gives effect to a taking of (a) Claimant’s concession rights 

and (b) physical assets. 

a. The Decree constitutes a taking of Claimant’s concession rights 

67. Under investor-state dispute jurisprudence constante, a direct expropriation involves a 

permanent deprivation of an investor’s property.99 In the words of the tribunal in Gemplus 

v. Mexico, a direct expropriation occurs if the state deliberately takes the investment away 

from the investor and terminates a concession, the respondent has effected an 

expropriation.100 This is what happened in the present case. Indeed, Article 2 of the 

Decree allows for a termination of concession rights for exploiting lindoro,101 thus 

dispossessing Claimant of its intangible property. 

b. The Decree constitutes a taking of Claimant’s physical assets 

68. Not only did Respondent directly expropriate Claimant’s intangible property, it also 

confiscated Claimant’s physical assets. The tribunal in Suez BA v. Argentina found that 

in a direct expropriation, a host government uses its sovereign powers to seize assets by 

depriving an investor of its title to or control over those assets.102 In this case, under the 

Decree, all extracted lindoro owned by Claimant “shall be seized” by the Government of 

Kronos.103 The Respondent’s Government seizure of the Claimant’s lindoro took place 

                                                 
98 El Paso v. Argentina, [265]; Roussalis v. Romaic, [327]. 
99 Quiborax v. Bolivia, [200]; Burlington v. Ecuador, [506]. 
100 Gemplus v. Mexico, Part VII, [23], [24]. 
101 Exhibit 5, line 1436 
102 Suez BA v. Argentina, [132] 
103 Exhibit 5, line 1441 
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on 14 September 2017.104 Given that the Decree is irrevocable,105 Respondent’s measures 

amount to a classic case of direct expropriation. 

2. Alternatively, Respondent’s measures amount to indirect expropriation under Article 

7 of the BIT 

69. As stated by tribunals in various cases, an indirect expropriation occurs when there is a 

substantial and permanent deprivation of Claimant’s economic value.106 In the present 

case, the Decree’s effect, including the permanent termination of contracts, licenses, and 

concessions for the exploitation of lindoro, significantly deprives Claimant of its 

economic value and renders its property “nearly useless”.107 However, the Decree not 

only harmed Claimant’s existing property but its effect also extends to future profit. Since 

exploiting lindoro is the only business activity of Claimant within Kronos’s territory, 

Claimant is now unable to honor contractual obligations with its purchasers and suppliers, 

thus accumulating unexpected losses.108 

B. The Decree is unlawful as Respondent violated Article 7 of the BIT 

70. According to Article 7 of the BIT, expropriation is unlawful, except for when it is done 

(1) for a public purpose, (2) in accordance with due process of law, (3) in a non-

discriminatory manner and (4) on payment of due compensation. However, in the present 

case, none of the conditions was met by Respondent. 

1. The expropriation was not for a public purpose 

71. Respondent may contend that a state is free to judge which actions are made for public 

purpose, however, the contemporary case law stipulates that public purpose requirement 

is not completely self-judging.109 In ADC v. Hungary, the Hungarian Government’s 

public purpose defense was denied due to its failure to substantiate such a claim with 

convincing facts or legal reasoning.110 In the circumstances, Claimant contends that 

Respondent’s public purpose defense must likewise fail. 

72. Respondent invokes the Study by the Federal University (‘the Study’) and the data 

collected by Ministry for Environment Matters (‘MEM’) to justify the public purpose of 
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environmental protection.111 However, the data and scientific evidence was contradicting 

and inconclusive. First, the Study only states that there was a significant amount of 

graspel, a toxic substance released during the exploitation of lindoro, in the waters of 

Rhea River.112 However, graspel is found not exclusively in lindoro mine tailings, and 

Claimant’s industry is not the only mining industry in Respondent’s territory.113 

Therefore, Respondent cannot rely on the Study to claim that the contamination of the 

Rhea River is a direct consequence of Claimant’s activities, which is necessary to 

substantiate its claim of public purpose. 

73. Second, Respondent relied on the MEM inspection in 2011 to claim that the environment 

has been damaged by Claimant’s activities.114 However, according to all inspections from 

2011 to 2015, Claimant was found in full compliance with its environment-related 

obligations under the Agreement.115 Therefore, such contradiction in Respondent’s 

position suggests that the Decree was not intended for a public purpose. 

2. The expropriation was discriminatory 

74. A discriminatory manner in an act of expropriation can be established if one can establish 

an intent of the state measures, which is aimed at excluding foreign control from the host 

state.116 Furthermore, the impact of the measure on the investment is also a determining 

factor to ascertain whether it had resulted in non-discriminatory treatment.117 

75. In the present case, both the true intent and the real impact of the Decree indicate that 

Respondent treated Claimant in a discriminatory manner. First, the discriminatory intent 

is evidenced by the Nationalist Party promise to protect Respondent’s national industries 

against foreign companies118. They also expressed the intent to exclude foreign capitals 

from Respondent’s territory. Such intent was eventually supported by the vague wording 

of environment bill in order to leave significant leeway for Respondent to meddle in 

investors’ environmentally sensitive activities.119   

                                                 
111 Answer to Request for Arbitration, [16-8]. 
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116 El Paso v. Argentina, [305]; Eureko v. Poland, [243]. 
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76. Second, even though the Decree only prohibited the exploitation of lindoro in general and 

did not mention Claimant,120 Claimant was the only targeted company as it is the only 

enterprise that exploits lindoro in Respondent’s territory.121 Therefore, the de facto 

impact of the Decree still aims at depriving only Claimant among other mining industries, 

thus constituted a discriminatory treatment. 

3. The expropriation was not in accordance with due process of law 

77. International   tribunals   have   recognized   that   in   expropriation cases, it is significant 

whether government’s acts are unfair or inequitable.122 Such fairness and equity require 

government’s regards to the due process rights of investors.123 A number of investment 

tribunals have consistently reached the findings that standard of due process demands 

that Claimant should be awarded an opportunity to be heard, that there should have been 

some reasonable advance notice and a fair public hearing.124    

78. Respondent disregarded its obligation to act in accordance with due process of law by 

issuing the Decree without prior notice to Claimant – the only interested person at that 

time – in order for Claimant to become acquainted with the Decree.125  Furthermore, 

Respondent invoked Claimant’s violation of the KEA as a ground for issuing the Decree 

without providing Claimant the chance to respond to the Study. Additionally, Respondent 

also erred in following a due process because the KEA was passed significantly quicker 

than usual126 in the absence of any state of urgency.127 

4. The expropriation was not duly compensated 

79. Article 7 of the BIT requires that a Contracting Party shall compensate for any 

expropriation it exercises upon the investor.128 However, Respondent did not pay any due 

compensation for the expropriation of Claimant’s investments. In its Answer to Request 

for Arbitration, Respondent contended that under Article 9 of the BIT, by the time 

Claimant's activities were identified as a potential cause for environmental damages, 

Claimant’s activities could no longer be supported by Respondent.129 Respondent, 
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therefore, will not compensate Claimant for any of the damages it requests either. 

However, Claimant disagrees with this assertion since (a) Article 9.1 does not allow 

Respondent to exempt its obligation to compensate by virtue of an environmental 

measure and (b) the polluter-pay principle under Article 9.2 does not exempt Respondent 

of its obligation.  

a. Article 9.1 of the BIT does not allow Respondent to exempt its obligation to 

compensate 

80. Article 9.1 provides that a Contracting Party should not waive environmental measures 

in order to encourage an investment, and if a Contracting Party has offered such an 

encouragement, the two Contracting Parties shall consult with a view to avoiding the 

encouragement. While this provision requires the states to take measures to protect the 

environment, it does not mean that the states can be exempted from liabilities resulted 

from those measures.  

81. Furthermore, the terms “the two Contracting Parties shall consult with a view to avoiding 

the encouragement” should not be interpreted as the investment is no longer protected 

since it would result in a contradiction with the purpose of every BIT, which is to protect 

and promote an investment of an investor. 

82. For the reasons above, Article 9.1 does not stipulate any circumstances where Respondent 

shall not compensate for any damages it causes on the investor. Rather, it only confirms 

the BIT’s focus on sustainable development, as enshrined in the Preamble.130 

b. The polluter-pay principle under Article 9.2 of the BIT does not exempt Respondent 

of its obligation  

83. Respondent may argue that it can be exempted from liability to compensate for the 

expropriation as at the same time, Claimant bears the liability to compensate Respondent 

for the cause of environmental damages. However, Claimant submits that these are two 

different liabilities arising out of two different obligations, and they cannot be 

intertwined. 

84. Respondent’s liability to compensate Claimant arises from Article 7 of the BIT for any 

act of expropriation;131 whereas Claimant’s liability, if any, to compensate Respondent 

arises from Article 9.2 of the BIT, which provides that the polluter should bear the cost 
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of pollution. Even if Claimant is entitled to such cost, Respondent still has to compensate 

for expropriating Claimant’s investment. There is no provision in the BIT suggesting that 

these two obligations can complement or off-set each other. 

C. Respondent cannot justify its unlawful measure on the ground of police power 

85. According to this doctrine, the State may take legitimate regulatory actions and when 

economic injury results from a bona fide non-discriminatory regulation within the police 

power of the State, compensation is not required.132  However, since the doctrine is not a 

norm of jus cogens, it cannot be applied in a way such as to override the BIT. Therefore, 

in the present case, Claimant submits that (1) Article 7 of the BIT shall be applied to the 

exclusion of the police power doctrine. In any event, (2) even if it were to be applied, the 

police power doctrine shall be restricted in its scope and subject to Article 7 of the BIT. 

1. Article 7 of the BIT shall be applied to the exclusion of the police power doctrine 

86. Despite being customary international law, the police power doctrine is not jus cogens.133 

Therefore, if there is a treaty that is binding on the two parties and specifically governs 

the issue of the state’s exercise of the right to regulate, (a) it should be applied to the 

exclusion of the doctrine.  

87. Jus cogens derives from a customary norm from which no derogation is permitted.134 

While states can oppose to customary international law by way of persistent objection,135 

they cannot oppose to jus cogens by any means.136 However, while having acquired the 

customary status, the police power doctrine is not recognized by international investment 

tribunals as having character of jus cogens such as to prevail treaty provisions that govern 

the same issue.137  

88. In Nicaragua case, the ICJ confirmed that customary international law continues to exist 

alongside treaty law, and the two sources of law do not always overlap. In case of a 

divergence between treaty law and customary international law, for the parties to a treaty, 

amongst themselves, the treaty provisions apply as lex specialis.138  In the same vein, the 
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tribunal in Amoco v. Iran found that as a lex specialis in the relations between the two 

countries, the treaty provisions shall supersede customary international law.139 

89. In the present case, the police power doctrine and Article 7 of the BIT govern the same 

issue of when an expropriation by the State is lawful. Thus, in the context where both 

Respondent and Claimant are bound by the BIT, the BIT provision shall be applied to the 

exclusion of the police power doctrine. In the application of Article 7 of the BIT, 

Respondent’s measure is unlawful as the Decree was not for a public purpose, in 

accordance with due process of law, in a non-discriminatory manner and on payment of 

due compensation, as submitted above. 

2. Even if the police power doctrine were to be applied, the doctrine shall be restricted 

in its scope and subject to Article 7 

90. International investment tribunals have been consistent in the opinion that the exceptions 

accorded to regulatory acts by states under police power are not absolute.140 Therefore, 

in case when this doctrine was to be applied, it shall be restricted in its scope, and any 

justification of Respondent’s regulatory measure must also be weighed against the BIT. 

91. In the ADC v. Hungary, the tribunal did not contest that the right to regulate its domestic 

affairs is an inherent right of a State; however, the exercise of such right is ‘not unlimited 

and must have its boundaries’.141  Such boundaries are provided by the rule of law, 

including treaty obligations.142  Therefore, when a State enters into a BIT, it becomes 

bound by it and the investment protection obligations it undertook therein must be 

honored rather than be ignored by a later argument of the State’s right to regulate.    

92. Similarly, the tribunal in Tecmed v. Mexico has found no principle to support the notion 

that regulatory actions can be excluded from the scope of the BIT, even if they are for a 

public purpose, such as environmental protection.143 Furthermore, even though the 

Saluka tribunal recognized the lawfulness of uncompensated takings that result from the 

action of the State in the maintenance of public order, health or morality, it did provided 

four important exceptions.144 According to the tribunal, this approach means, without 
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weakening the principle that certain takings or deprivations are non-compensable, police 

power doctrine is not absolute.145  

93. Therefore, even if the Tribunal applies the police power doctrine, it cannot be applied in 

an absolute manner that excludes Article 7 of the BIT. Rather, the Tribunal should also 

consider this Article to find that Respondent’s measure is still unlawful as it failed to 

meet the requirement on compensation under the BIT.146 

D. Respondent cannot justify its unlawful measure on the ground of general 

exceptions under Article 10 of the BIT 

94. Respondent may rely on the general exceptions under Article 10 BIT to exclude its 

wrongfulness as it was taking ‘necessary measure’ in the pursuit of a public purpose. 

However, Claimant submits that Respondent cannot do so because (1) its measure was 

not necessary; (2) in any event, this Article does not exempt Respondent from its liability 

to compensate. 

1. Respondent’s measure was not necessary 

95. Under Article 10 of the BIT, Respondent may adopt measures to preserve a public 

purpose, only when such measures are ‘necessary’. Therefore, to examine whether the 

Decree is necessary to protect human, animal or plant life or health, the Tribunal can 

apply two standards of necessity, under (a) international trade law or (b) customary 

international law. Claimant submits that Respondent's measure failed on both of the 

required necessity standards. 

a. The measure was not necessary under GATT/WTO standard 

96. With regard to the necessity test for the application of the BIT, the tribunal in Continental 

Casualty v. Argentina did not share the opinion that a treaty must become inseparable 

from the customary law standard when conditions for the operation of the state of 

necessity are concerned.147 Rather, the tribunal noted that the text of the BIT derives from 

the parallel model clause of the U.S. FCN treaties, which in turn reflect the formulation 

of Article XX of GATT 1947.148 Therefore, it is ‘more appropriate’ to refer to the 
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GATT/WTO case law rather than the requirement of necessity under customary 

international law.149 

97. Under the WTO jurisprudence, there has been a consistent approach of interpreting 

‘necessary’. In Thailand – Restrictions on Importation of and Internal Taxes on 

Cigarettes, the measure is ‘necessary’ only if there were no alternative measure which 

could ‘reasonably be expected to employ to achieve its health policy objectives’.150 

98. In the present case, the Decree cannot be a necessary measure under the GATT context 

because there exists alternative measures which can contribute to the objective of 

preserving human life and health. For example, Respondent could and should have 

commissioned an international independent report and could have suspended Claimant’s 

license instead of revoking it permanently in order to stop the release of toxic substance 

to the Rhea River. Furthermore, suspension also would have allowed Respondent to 

negotiate with Claimant in seeking a more environment-friendly approach to exploit 

lindoro, and Respondent could require Claimant’s corporation in decontaminating the 

River.  

b. The measure was not necessary under customary international law 

99. Under customary international law, a State can take necessary measure when it is the only 

way for the State to safeguard an essential interest against a grave and imminent peril.151 

However, the extent of the necessity, which will justify Respondent’s measure, must be 

‘imminent and urgent’.152 For example, in the Russian Fur Seals controversy of 1893, the 

Russian Government could justify its allegedly wrongful Decree because had to 

safeguard the “essential interest” – being the natural environment in an area not subject 

to the jurisdiction of any State or to any international regulation, against the “grave and 

imminent peril” of extermination of a fur seal population by unrestricted hunting.153 

100. In the present case, the threat, if any, to environment and public health caused by 

Claimant is not imminent. In 2013, the President of Kronos confirmed that the quality of 

life of local communities surrounding Claimant’s activities still experienced positive 

transformations.154 From the beginning of 2000 until 2015, Claimant had been in full 
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compliance with its environment-related obligations.155 Therefore, in 2017, even if it is 

to be concluded that the exploitation of lindoro gives rise to the threat of toxic substances, 

such threat cannot be considered so imminent and urgent that Respondent had to issue 

the Decree.  

2. Even the Tribunal found that the measure was necessary, this exception does not 

exempt Respondent from its liability to compensate 

101. Assuming arguendo that Respondent can invoke Article 10 of the BIT on the ground of 

necessity, its obligation to compensate remains. In Funnekotter v. Zimbabwe, the tribunal 

rejected Zimbabwe’s claim that it could rely on Article 7 of the Netherlands – Zimbabwe 

BIT156 to justify its lack of compensation. The tribunal found that state of necessity under 

Article 7 cannot exonerate the respondent from performing obligation to compensate 

under Article 6 if there is a deprivation of the claimant’s investments. Rather, the 

respondent must separately justify why such state of necessity could prevent Respondent 

from compensating the claimant.157  

102. Therefore, even if a state of necessity exists, Respondent must separately justify why it 

could not compensate Claimant. By failing to do so, Respondent still committed unlawful 

expropriation for the lack of compensation. 

IV. RESPONDENT’S COUNTERCLAIM CANNOT BE ENTERTAINED BY THIS TRIBUNAL  

103. Claimant submits that the counter-claim is inadmissible because (A) both parties to the 

dispute did not seek negotiation; (B) Claimant did not consent to the counterclaim; (C) 

there is a lack of connection between the counterclaim and the primary claim. However, 

(D) should the procedural requirements be met, Respondent still lacks a prima facie case 

under Article 9.2 BIT. 
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A. The counterclaim is inadmissible because both parties to the dispute did not seek 

negotiation 

104. In the Murphy v. Ecuador, the question of tribunal’s jurisdiction concerned the obligation 

under Article VI of the US-Ecuador BIT on negotiation before bringing the dispute to 

arbitration.158 The tribunal then found that the only bar to the tribunal’s jurisdiction was 

the fact that Murphy had not consulted and negotiated with Ecuador for a six-month 

period before filing for arbitration.159  

105. Similarly, the TK-BIT also requires both Parties to initially seek a resolution through 

consultation or negotiation before bringing the dispute to the Tribunal. However, 

Respondent submitted the dispute to the Tribunal without negotiation with Claimant. 

Respondent even required Claimant to concede that it is responsible for environmental 

damages before any attempts to negotiate.160 

106. Thus, being in violation of Article 11.2 BIT, Respondent is not entitled to bring the 

counterclaim to this Tribunal. 

B. The counterclaim is inadmissible because Claimant did not consent to the 

counterclaim 

107. According to the Roussalis v. Romania tribunal, consent to counterclaims can never be 

founded on consent to a set of arbitration rules.161 Claimant’s agreement to arbitrate under 

the SCC Arbitration Rules cannot give rise to its consent to counterclaims. Rather, 

consent must be inferred from the BIT. Furthermore, arbitration rules only regulate the 

procedure of arbitration, not define the scope of consent.162 Therefore they only serve as 

a supplementary tool for the assertion of jurisdiction over counterclaims. 

108. In the present case, Respondent may argue that since Claimant has consented for this 

arbitration to be conducted under SCC Arbitration Rules, which permit the submission 

of counterclaim, then accordingly Claimant’s consent for the counterclaim to be assumed. 

However, Claimant’s consent must be provided for in the BIT, not to mention, to be in 

an express manner.  
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109. In addition, Article 11.2 of the BIT indicates that Respondent does not have standing to 

bring a counterclaim before this Tribunal.163 Indeed, Article 11.2 of the BIT provides “the 

national or company concerned may choose to submit the dispute for resolution”.164 This 

means the BIT intentionally excludes Respondent’s standing to bring claims to the 

present Tribunal. 

C. The counterclaim is inadmissible because there is a lack of connection between the 

counterclaim and the primary claim 

110. In order for the counterclaim to be admissible, it is necessary that they must also satisfy 

conditions under customary laws which govern the relationship between a counterclaim 

and the primary claim.165 In particular, a legitimate counterclaim must have a close 

connection with the primary claim to which it is a response.166 

111. The requirement of connection includes juridical connection.167 Accordingly, claims and 

counterclaims must be based on the same legal instrument that governs the rights and 

obligations of both the state and investor.168   

112. In the present case, Claimant’s claims and Respondent’s counterclaim arose out of 

different legal instruments. The primary claim concerns the breach of rights conferred 

and created by the BIT to the Claimant whereas the counterclaim is essentially based on 

the Concession Agreement. Accordingly, the counterclaim does not have a close 

connection with the primary claim. 

D. Should the procedural requirements be met, Respondent still lacks a prima facie 

case under Article 9.2 BIT. 

113. Respondent relied on Article 9.2 as a course of action for its counterclaim. However, 

Article 9.2 does not impose any obligations upon Claimant because (1) Article 9.2 should 

not be interpreted to impose obligations upon the polluter and (2) in any event, Claimant 

is not bound by Article 9.2. 
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1. Article 9.2 should not be interpreted to impose obligations upon the polluter 

114. The polluter-pays principle, as reflected in Article 9.2, first appeared at the international 

level in the context of a 1972 OECD recommendation on environmental policy, and has 

been only included as an ‘inspirational basis’ for important secondary legislation.169  

115. Likewise, in the present case, Article 9 only suggests that the polluter ‘should’, in 

principle, bear the cost of pollution.170 Therefore, Article 9.2 was not intended to impose 

any obligation upon the polluter at the BIT level. Rather, the word ‘should’ aims to 

stimulate the Contracting Parties to incorporate such obligation under their domestic 

laws.  

116. Indeed, the Contracting Parties to the BIT could have used “shall” instead of “should” to 

indicate an obligation. However, they left such obligatory wordings to be employed under 

the Concession Agreement, as explained in VI.C. Therefore, Claimant does not bear the 

obligation to compensate Respondent under Article 9.2 of the BIT. 

117. Thus, Respondent cannot belatedly invoke the polluter-pays principle under Article 9.2 

of the BIT to exempt its compensation responsibility. 

2. Even if the Tribunal finds that Article 9.2 creates obligations, Claimant is not bound 

by such obligations 

118. Article 2.2 of the BIT stipulates the scope of application of Article 9.171 Accordingly, 

Article 9.2 applies only when the polluter is identified as either Contracting Parties or 

any person acting on the States’ behalf to exercise a regulatory, administrative or other 

governmental authority.172 

119. In this case, Claimant is neither one of the Contracting Parties, nor a person acting on 

behalf of any States to exercise state acts that it is delegated to. Therefore, Claimant does 

not fall within the scope of application of Article 9.  

120. Thus, Respondent shall not bring the counterclaim against Claimant; consequently, the 

counterclaim shall be inadmissible. 
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PRAYER FOR RELIEF 

121. In light of the above submissions, Claimant respectfully requests this Tribunal to find 

that: 

(i) It has jurisdiction over the present dispute; 

(ii) Claimant’s claims are admissible; 

(iii) Respondent violated its obligation under Article 7 BIT; 

(iv) Respondent’s counterclaim is inadmissible. 

 

Submitted on September 17, 2018 by Team Nervo 

On behalf of Claimant 

Fenoscadia Limited 


