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STATEMENT OF FACTS 

1. Once upon a time, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos (“Kronos” 

or “Respondent”) entered into the Agreement for the Promotion and Reciprocal Protection of 

Investments (1995 Kronos-Ticadia BIT, herafter: ”BIT”), which was in 1995. According to 

the OECD, Kronos is an underdeveloped country. 

2. AUSPICIOUS FINDINGS In 1997, the Kronian Federal University (“University”) reported 

the discovery of the high-value rare earth metal “Lindoro” in Kronos’ northern territory. Given 

that Kronos had no national enterprise with expertise to extract Lindoro, Respondent invited 

foreign companies to participate in a public auction for the concession rights to extract Lindoro 

in an area nestled in inner Kronos (“Site”). 

3. NEW PLAYER In April 2000, the Ticadian enterprise Fenoscadia Limited (“Fenoscadia”) 

won the public auction. Fenoscadia was incorporated in Ticadia in 1993 with five Ticadian as 

its shareholders. In 1998, 65% of the the shares were acquired by a private equity fund under 

the laws of Ticadia. The remaining 35% of Fenoscadia’s shares were acquired in 2012 by three 

Kronian nationals. 

4. COOPERATION STARTS On 1 June 2000, Fenoscadia and Respondent concluded the 

Concession Agreement (“CA”). At that time, Kronos had neither a regulatory framework for 

the mining industry nor comprehensive environmental regulation. The CA determines rights 

and obligations of each party for the Lindoro extraction, including that Fenoscadia owns 

property in Kronos and Respondent would carry out inspections every two years. In August 

2008, the actual Lindoro exploitation started. Fenoscadia employed 200 employees, whereof 

40 were responsible for the correct disposal of the waste from Lindoro extraction. Besides 

Fenoscadia, there is other open-pit mining in Kronos’ territory. 

5. WHERE, IF NOT IN KRONOS In 2010, Fenoscadia decided to transfer and concentrate 

almost all its mining activities in Kronos. Although there was a trend that the board of directors 

(“BOD”) favored the interests of Kronos in its decision, Fenoscadia remained incorporated in 

Ticadia. All of Fenoscadia’s business management formalities, including most board meetings, 

are still carried out in Ticadia. Kronos’ Government publicly assured that the lack of a specific 

regulatory framework for mining activities, especially regarding an EIA, was not a risk for 

Fenoscadia’s activities. 
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6. POLITICAL REVOLUTION In October 2014, the candidate of the Nationalist Party won the 

Presidential elections in Kronos. Going with the party’s strong-environmentalist and nationalist 

political agenda, it promised to significantly stimulate the national industry. In this course, the 

President drafted a bill for regulating environmental-sensitive business in Respondent’s 

territory, including mining. On June 12, 2015, the Kronian parliament, vested with a robust 

majority of the Nationalist Party, passed the draft bill of the “2015 Kronian Environmental 

Act” (“KEA”). It was passed significantly quicker than other draft bills in historical average, 

because the Speaker of the Parliament waived the public hearings under reference to Art. 59 

Kronian Constitution. KEA dictated miners to protect the waters of the regions, while 

threatening with severe penalties, as the withdrawal of licenses, forfeiture of facilities or 

obligation to compensate. 

7. QUICK AND DIRTY Together with KEA’s passing the Ministry for Environmental Matters 

was created, henceforth in charge of the inspections related to Fenoscadia’s activities. In 

October 2015, it released data indicating that the concentration of toxic waste in Kronos’ largest 

river, the Rhea River, has sharply increased since 2010. In all former inspections, including the 

first inspection of the new Ministry for Environmental Matters in September 2015, Fenoscadia 

was found in full compliance with its environment-related obligations. The University started 

a study (“Study”) funded by Respondent’s Government to investigate the data released by the 

Ministry of Environmental Matters. Although the Study indicated, that the contamination of 

the Reha River was a “direct consequence of the exploitation of Lindoro”, it was not able to 

conclusively establish a causal link between the exploitation of Lindoro and the incidence of 

diseases as cardiovascular disease (“CVD”) or microcephaly. However, microcephaly is 

caused by a various genetic factors. The Study found graspel in Rhea River, a toxic component 

released in the tailings of Lindoro exploitation and also present in other mines. However, even 

three years later until today, Fenoscadia remains the sole mining-company examined, although 

other open-pit-mining exists in Respondent’s territory. 

8. LOVE, PEACE, AND HARMONY? On 7 September 2016, Respondent’s President issued 

Presidential Decree No. 2424 (“Decree”), immediately prohibiting the exploitation of Lindoro 

in Respondent’s territory and terminating the Agreement without compensation, rendering 

Fenoscadia’s property nearly useless. On 8 September 2016, Fenoscadia applied to the Kronos 

Federal Court to suspend the effects of the Decree, while remaining confident to reach a 

solution in negotiations. On 22 February 2017, Respondent called the job-creator Fenoscadia 
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a predator. Subsequently, Fenoscadia withdrew its appeal from Kronos’ court when 

Respondent announced that the Decree would not be revoked. Fenoscadia never asked for any 

compensation in the proceedings before the Kronos Federal Court. Respondent had not 

communicated with Fenoscadia and had declined to negotiate, ever since. Missing revenues, 

Fenoscadia had to shut down its facilities in Respondent’s territory subsequently. In September 

2017, Respondent officials confiscated Fenoscadia’s extracted Lindoro. Fenoscadia suffered 

losses by Respondent’s expropriatory measures and therefore respectfully asks the Tribunal for 

compensation, declaring Respondent liable. 
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SUMMARY OF ARGUMENTS 

 

9. PART ONE: JURISDICTION Fenoscadia’s claims are covered by the BIT. Fenoscadia is 

incorporated in Ticadia, under the laws of Ticadia, with its main seat of business in Ticadia. 

All its investments have been made in the accordance with Kronos laws and regulations. 

Therefore, Fenoscadia’s investments amount to covered investments made by a Ticadian 

investor. 

10. PART TWO: ADMISSIBILITY Fenoscadia did not trigger the fork-in-the-road preclusion 

by presenting its dispute before the Kronos Federal Court. That dispute was a contract-claim, 

whereas the current investment dispute submitted before the SCC represents a treaty-claim. 

Consequently, the two disputes are entirely different and therefore on different roads. 

11. PART THREE: MERITS Respondent’s seizure of Fenoscadia’s extracted Lindoro 

constitutes an uncompensated direct expropriation, in violation of Art. 7 BIT. Furthermore, 

Respondent engaged in indirect expropriation with the issuance of the Decree, which was bereft 

of any genuine public purpose, discriminatory, not in accordance with due process, and without 

due compensation. Respondent’s arbitrary treatment was not transparent and resulted in a 

breach of Art. 6 BIT. Finally, Art. 10 BIT does not justify Respondent’s treaty breaches because 

Respondent acted arbitrarily, in a discriminatory manner, and its measures constitute a 

disguised restriction. Therefore, Fenoscadia is to be compensated USD 450,000,000.00. 

12. PART FOUR: COUNTERCLAIM According to Art. 12(1) SCC-Rules, The SCC manifestly 

lacks jurisdiction over Respondent’s counterclaim because, as an essential matter, there is no 

consent and consequently no arbitration agreement regarding counterclaims. Thus, 

Respondent’s counterclaim must be dismissed.  
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PART ONE: JURISDICTION 

13. The Tribunal has jurisdiction ratione personae (I.) and ratione materiae (II.) to hear the dispute 

because Fenoscadia is an investor that has made covered investments under the BIT. 

I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE OVER THE 

DISPUTE 

14. The Tribunal must find that Fenoscadia is a Ticadian enterprise (A.) that made its investment 

in the territory of Kronos (B.). Pursuant to Art. 1(4) BIT, an investor of a Contracting Party is  

 “an enterprise of a Contracting Party, that [...] is making, or has made an 

investment in the other Contracting Party’s territory”.1 

Fenoscadia has made investments in the Republic of Kronos, pursuant to Art. 1(4) and 

Art. 1(1)(f), (h) BIT. Therefore, Fenoscadia is a Ticadian corporation that approaches this 

Tribunal as an investor vis-à-vis Kronos, the “other Contracting Party”. 

A. Fenoscadia is a Ticadian enterprise under international law 

15. Fenoscadia is an enterprise of the Republic of Ticadia, a Contracting Party. The BIT does not 

establish specific criteria for the determination of the investors’ nationality. According to Art. 

31(1) VCLT, to which Ticadia and Kronos are both signatory states, 

 “[a] treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose”. 

16. According to its Preamble, the BIT was concluded for the “promotion and the protection of 

investments of investors”.2 For the promotion of investments, each Contracting Party “shall 

encourage the creation of favourable conditions for investment in its territory by investors”.3 

Through this language, the BIT provides wide scope for the protection of foreign investors. 

17. To supplement the BIT, the Tribunal must resort to customary international law to determine 

the investor’s nationality, in accordance with Art. 38(1)(c) ICJ Statute.4 Under customary 

international law, the place of incorporation and main seat of business of a corporation is 

                                                 

1  Emphasis added. 
2  Preamble BIT, para. 1048. 
3  Art. 3(1) BIT, para. 1119f. 
4  Art. 38(1)(c) ICJ Statute (describing customary international law as a classical sources of international law). 
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decisive for determining the nationality of an enterprise, as found by the ICJ in Barcelona-

Traction.5 Numerous investment tribunals confirmed this approach.6 

18. Consequently, the Tribunal should find: Fenoscadia is incorporated in the Republic of 

Ticadia (1.), where it has its main seat of business (2.). Although the control test is not 

applicable (3.), the Tribunal would find that Fenoscadia remains a Ticadian enterprise under 

this test, as well (4.). 

1. Fenoscadia is incorporated in the Republic of Ticadia 

19. Place of incorporation refers to “the State under the laws of which [the enterprise] is 

incorporated and in whose territory it has its registered office”.7 Fenoscadia was incorporated 

under the laws of Ticadia in 1993, where it remained incorporated when it transferred its 

activities to Kronos.8 Accordingly, the Tribunal must find that Fenoscadia is a Ticadian 

enterprise and therefore covered under the BIT as an investor of the other Contracting Party. 

2. Even if Respondent argues not to apply the place of incorporation, Fenoscadia’s main seat 

of business is in Ticadia because it is effectively organized in Ticadia 

20. In addition to the criterion on the place of incorporation, customary international law refers to 

the main seat of business to determine the nationality of an enterprise.9 

21. In order to determine the business seat, the tribunal in AFT established criteria, which give 

clear indication that a business entity is effectively organized at a given place.10 These include 

where the enterprise’s BOD regularly meets and the business address and phone/fax numbers 

that an enterprise provides to third parties.11 Moreover, the ICJ in Barcelona-Traction 

considered frequent board meetings and maintaining an office and accounts as a solid link to 

                                                 

5 ICJ, Barcelona-Traction, para. 70. 
6 Autopista, para. 107; TSA, para. 144; Rompetrol, para. 83; SOABI, para. 29; Tokios Tokelės, para. 42, 63. See 

also, cf. Schreuer et al., The ICSID Convention, para. 694, 701; Dugan, Investor-State Arbitration, p. 308; 

Schlemmer in: Ortino et al., International Investment Law, p. 76. 
7 ICJ, Barcelona-Traction, para. 70; cf. Schreuer, The ICSID Convention, para. 694. 
8 Facts, para. 895f., 933. 
9 Autopista, para. 107; TSA, para. 144; Schlemmer in: Ortino et al., International Investment Law, p. 76; 

Schreuer, The ICSID Convention, para. 694. 
10 AFT, para. 217. 
11 AFT, para. 217. 
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the home state, even if the enterprise’s business is conducted in other places.12 

22. Here, Fenoscadia holds a Ticadian office address, including a Ticadian phone number and 

email address.13 Furthermore, most meetings of Fenoscadia’s BOD take place in Ticadia.14 Not 

least, all of Fenoscadia’s business management formalities are carried out in Ticadia, where it 

also complies with its tax obligations.15 These facts establish solid links between Fenoscadia 

and its home state Ticadia. Hence, Fenoscadia is effectively organized in Ticadia as its business 

seat is established in Ticadia. 

3. The control test is not applicable in the present case, because this would be against the 

scope of the BIT and the Parties deliberate choice 

23. As established in the Preamble and in Art. 3(1) BIT,16 the BIT provides a wide scope for the 

special protection of foreign investors. The tribunal in Tokios Tokelės and SGS had almost 

identical phrases in their BITs. These tribunals concluded that this phrasing provided wide 

scope for the protection of investors.17 

24. In Tokios Tokelės, 99% of the shares of the enterprise were held by nationals of the host state.18 

The tribunal found that the Contracting Parties were free to employ a denial-of-benefits clause 

in their BIT.19 Such clauses enable host states to deny enterprises the benefits of the BIT, if the 

enterprise is controlled by nationals of the host state.20 However, the tribunal construed the 

absence of such a clause as a deliberate choice by the Parties to not implement a control 

criterion in their BIT.21 Along with Tokios Tokelės, numerous other tribunals concluded that it 

is not for tribunals to impose limits on the scope of a BIT that are not found in the text.22  

25. The Ticadia-Kronos BIT does not provide any consent of the parties concerning the 

determination of the investor’s nationality. Neither did Ticadia or Kronos agree upon a denial-

                                                 

12 ICJ, Barcelona-Traction, para. 71. 
13 PO2, para. 1519; Request, para. 38ff. 
14 Facts, para. 933f. 
15 Facts, para. 933ff.; PO2, para. 1519. 
16 Supra, para. 16. 
17 SGS, para. 116ff.; Tokios Tokelės, para. 31ff.;  
18 Tokios Tokelės, para. 21. 
19 Tokios Tokelės, para. 36. 
20 Tokios Tokelės, para. 33-36, 39. 
21 Tokios Tokelės, para. 36. 
22 Tokios Tokelės, para. 36, 39; ADC, para. 359; Saluka-II, para. 241; KT Asia, para. 121ff.; Yukos, para. 415. 
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of-benefits clause, but deliberately chose to forego that option congruent with the Tokios 

Tokelės case. Therefore, it would be against the BIT and against the explicit choice of the 

parties to refer to the enterprise’s control or other specific criteria for determining the 

nationality of Fenoscadia. It would impose limits on the wide scope of the BIT, which the 

parties did not agree on. Thus, an application of the control test in the present case would be 

unreasonable and the test is not applicable to determine an investor’s nationality under this 

BIT. 

4. Fenoscadia would remain a Ticadian enterprise, if the control test were applied, because 

Fenoscadia’s majority shareholder has Ticadian nationality 

26. The control test determines an enterprise’s nationality based on the nationality of the majority 

of its shareholders with voting rights.23 The composition of Fenoscadia’s BOD is decided by 

the shareholders, whose voting rights are proportionate to the shares they hold.24 Since, the 

essential majority of voting shares (65%) of Fenoscadia is held by a Ticadian private equity 

fund,25 the control of Fenoscadia is exercised by a majority of Ticadian shareholders. 

27. Since the BIT does not provide any criteria to determine the nationality of investors, the place 

of incorporation and main seat of business as principles of customary international law is 

determinative.26 Under both criteria for determining nationality, Fenoscadia qualifies as a 

Ticadian enterprise. Consequently, Fenoscadia is an enterprise of other Contracting Party under 

Art. 1(4) BIT. 

B. Fenoscadia has made its investments in the territory of Kronos 

28. According to Art. 1(4) BIT, the investment has to be made “in the other Contracting Party’s 

territory”. Fenoscadia has made its investments in Respondent’s territory,27 and therefore in 

the other Contracting Party’s territory. 

29. Consequently, Fenoscadia is an investor of an other Contracting Party under Art. 1(4) BIT, 

herein a Ticadian investor. 

                                                 

23 Autopista, para. 121; cf. ICJ, Barcelona-Traction, para. 70; Schreuer et al., The ICSID Convention, para. 694. 
24 PO2, para. 1522ff. 
25 Facts, para. 898ff. 
26  Supra, para. 17. 
27  Infra: Part One, II. 
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II. THE TRIBUNAL HAS JURISDICTION RATIONE MATERIAE OVER THE 

DISPUTE 

30. The Tribunal must find that this dispute concerns Fenoscadia’s investments in Respondent’s 

territory pursuant to Art. 1 BIT (A.), since Fenoscadia has an interest under the CA and has 

property in Respondent’s territory. Furthermore, Fenoscadia’s investments constitute ‘covered 

investments’ under Art. 1(3) BIT (B.). 

A. Fenoscadia has made investments under the BIT 

31. Under ICSID-tribunals, the so-called Salini criteria are applied to determine investments.  

32. Those evolved under adjudication of ICSID-tribunals regarding Art. 25 of the ICSID 

Convention.28 However, the present case is arbitrated under the SCC-Rules, for which the 

tribunal in Anglia Auto found that it is unnecessary to apply the Salini criteria.29 In addition, 

even ICSID-tribunals refused to apply the Salini criteria where it is not found in the relevant 

BIT.30 

33. Since this BIT does not mention the Salini criteria and the case is arbitrated under the SCC-

Rules, the Salini criteria are not applicable. Thus, the Tribunal must focus on the ordinary 

meaning of the relevant provisions in the BIT. Consequently, the Tribunal will find that the 

interest arising from the CA is an investment under Art. 1(1)(f)(i) BIT (1.), and that the 

exploited Lindoro and associated facilities and tools are investments pursuant to Art. 1(1)(h) 

BIT (2.). 

1. Fenoscadia has made an investment under Art. 1(1)(f)(i) BIT, since Fenoscadia’s interests 

arise under the CA 

34. Art. 1(1)(f) BIT defines an investment as: 

 “an interest arising from the commitment of capital or other resources to 

economic activity in the territory of a Contracting Party” 

Art. 1(1)(f)(i) BIT further clarifies that such an interest can occur under, inter alia, “a contract 

[...], including a [...] concession”. 

                                                 

28 Salini, para. 52; cf. Anglia Auto, para. 150; Dolzer/Schreuer, Principles of IIL, p. 66f. 
29 Anglia Auto, para. 150; cf. Ascom, para. 806. 
30 Abaclat, para 365. 
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35. First, economic activities are “collective acts of people engaged in a common enterprise”31, 

that involve “the production, distribution, and consumption of goods and services.”32  

36. Second, according to Art. 1(6) BIT, the term “territory” means the territory of the hosting 

Contracting Party. The conditions, that are defined in the CA refer to the production and the 

subsequent consumption of Lindoro, which depends on the acts of people engaged in 

Fernoscadia. Consequently, since the hosting Contracting Party is the Republic of Kronos,33 

and since Fenoscadia can only exploit Lindoro at the Site located in the territory of Kronos,34 

the interest arises from the commitment to economic activities made in the territory of a 

Contracting Party. 

37. Furthermore, the CA, concluded between Fenoscadia and Respondent in June 2000, includes 

the concession for the exploitation of Lindoro.35 In provision No. 1.2. CA, Fenoscadia received 

the concession right for the exclusive exploitation of Lindoro. This right constitutes 

Fenoscadia’s interests and conclusively these interests, arising from the CA, constitute an 

investment. 

2. Fenoscadia’s exploited Lindoro and associated tools and facilities each constitute an 

investment because they are all tangible and movable or immovable property under Art. 

1(1)(h) BIT 

38. According to Art. 1(1)(h) BIT an investment means any “tangible [...], movable or immovable, 

property [...] used for the purpose of economic benefit”. 

39. As an earth metal, exploited Lindoro is tangible and movable. Fenoscadia benefits from the 

revenues earned by the commercialization of the exploited Lindoro.36 This revenue, 

furthermore, constitutes Fenoscadia’s property.37 In sum, the exploited Lindoro is used for the 

purpose of economic benefit. 

40. The tools used for the exploitation of Lindoro, being tangible and movable, and the facilities, 

                                                 

31 Black’s Law, p. 41. 
32 Black’s Law, p. 626. 
33 Cf. Facts, 1088; cf. 926f. 
34 Facts, 926f. 
35 Facts, para. 910. 
36 Cf. Facts, para. 914, 1013ff. 
37 Facts, para. 913 ff.; Exhibit-2, para. 1294ff.; Exhibit-5, para. 1441. 
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being tangible and immovable, are owned by Fenoscadia.38 Since, the facilities and tools are 

used for the exploitation of Lindoro, they are also used for the purpose of economic benefit.  

41. Conclusively, the exploited Lindoro as well as the facilities and tools fulfill the prerequisites 

pursuant to Art. 1(1)(h) BIT and each represent an investment. 

B. Fenoscadia’s investments are covered investments under Art. 1(3) BIT 

42. A ‘covered investment’ is pursuant to Art. 1(3) BIT an investment:  

“(i) in its territory; (ii) by an investor of the other Contracting Party; (iii) existing 

on the date of entry into force of this Agreement, as well as an investment made or 

acquired thereafter; and (iv) that has been admitted in accordance with the hosting 

Contracting Party’s laws and regulations”. 

43. First, according to Art. 1(6) BIT, the term “territory” means the territory of the hosting 

Contracting Party. Since the hosting Contracting party is the Republic of Kronos,39 and since 

Fenoscadia could only exploit Lindoro at the Site located in the territory of Kronos,40 the 

investments were made in its territory. 

44. As stated above,41 Fenoscadia is a Ticadian investor and since it made its investment in Kronos, 

Fenoscadia is an investor of the other Contracting Party. 

45. Thirdly, as set out in Art. 1(3)(iii) BIT, the investments must be made “on the date of entry 

into force of this Agreement, as well as an investment made an acquired thereafter”. In this 

context, “this Agreement” is the BIT at hand. As provided by Art. 24(1) VCLT in conjunction 

with Art. 11 VCLT, a treaty enters into force, inter alia, with its ratification.42 The Republic of 

Ticadia ratified the BIT in December 1995, the Republic of Kronos on 10 August 1996.43 

Therefore, the BIT entered into force on 10 August 1996 when it was ratified by both 

Contracting parties, as provided by Art. 2(1)(b) VCLT. Thus, to be a covered investment, an 

investment must be made on or after 10 August 1996.  

                                                 

38 Facts, para. 916f., 1007ff. 
39 Cf. Facts, 1088; cf. 926f. 
40 Facts, 926f. 
41 Supra, para. 27. 
42 Cf. Krieger, VCLT-Commentary, Art. 24, para. 24f. 
43 Facts, 873f. 

 



12 

46. Here, the CA was concluded and entered into force on 1 June 2000.44 Therefore, all investments 

were made after the BIT entered into force and the ratione temporis requirement is also 

fulfilled. 

47. Finally, as set out in Art. 1(3)(iv) BIT, since the investments were made in the territory of 

Kronos, its laws and regulations are decisive. Fenoscadia submits that the investment was 

admitted in accordance with the hosting Contracting Party’s laws and regulations, since there 

was no breach of Respondent’s domestic law.45 Therefore, all of Fenoscadia’s investments 

have been admitted in accordance with Respondent’s laws and regulations. 

48. In sum, all of Fenoscadia’s investments are “covered investments” under Art. 1(3) BIT and the 

Tribunal has jurisdiction ratione materiae over the current dispute. 

49. Conclusively, as this Tribunal has jurisdiction ratione personae, ratione materiae, and ratione 

temporis, Fenoscadia is protected under the BIT and the Tribunal is competent to hear this 

dispute.  

                                                 

44 Facts, para. 909; Exhibit-2, para. 1337.  
45 PO2, para. 1580-1583; see also: Fraport, para. 401; Inceysa, para. 190. 
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PART TWO: ADMISSIBILITY 

50. The claims brought before the SCC are admissible because Fenoscadia meets all requirements 

of Art. 11 BIT. An investment dispute arose between Fenoscadia and Respondent pursuant to 

Art. 11(1) BIT (I.). The dispute could not be settled amicably in accordance with Art. 11(2) BIT 

due to Respondent’s lack of cooperation (II.). Consequently, Fenoscadia’s submission for 

resolution before the SCC is in accordance with Art. 11(3) BIT (III.), since Fenoscadia 

submitted a treaty-claim before the SCC and did not trigger the fork-in-the-road preclusion. 

I. AN INVESTMENT DISPUTE BETWEEN RESPONDENT AND FENOSCADIA 

PURSUANT TO ART. 11(1) BIT AROSE ON 27 APRIL 2017  

51. The dispute between Respondent and Fenoscadia is an investment dispute under Art. 

11(1) BIT. This provision defines an investment dispute as  

“a dispute between a Contracting Party and an investor of the other Contracting 

arising out of [...] an alleged breach of any right conferred or created by this 

Agreement with respect to an investment”. 

52. Tribunals dealing with an identically worded BIT-article have held that a dispute arises when 

an allegation of a treaty-breach is brought to the attention of Respondent.46 The ICJ defines a 

dispute as “a disagreement on a point of law or fact, a conflict of legal views or interests 

between parties”.47  

53. In its Request for Arbitration, Fenoscadia alleged a breach of Art. 7 BIT through Respondent’s 

action,48 for which the BIT provides protection. Fenoscadia and Respondent fundamentally 

disagree on the facts, legal bases and points of law concerning the Decree released by 

Respondent’s President. Thus, the issuance of the Decree induced the dispute between 

Fenoscadia and Kronos. On 27 April 2017, Respondent’s Ministry of Foreign Affairs was 

notified of the dispute,49 and as such, Respondent became aware of the dispute.  

54. Consequently, an investment dispute arose on 27 April 2017, when Fenoscadia informed 

Respondent about the dispute and alleged a treaty breach. 

                                                 

46 Murphy, para. 103f., 107ff.; Lauder, para. 185.  
47 PCIJ, Mavrommatis, p. 11 (after I.). 
48 Request, para. 66ff., 219ff. 
49 Facts, para. 1025ff. 
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II. THE PARTIES INITIALLY SOUGHT RESOLUTION THROUGH 

CONSULTATION AND NEGOTIATION, BUT DID NOT SETTLE THE DISPUTE 

AMICABLY PURSUANT TO ART. 11(2) BIT 

55. According to Art. 11(2) BIT, in the event of an investment dispute the parties to the dispute 

should initially seek a resolution through consultation and negotiation and shall resort to 

arbitration only “[i]f the dispute cannot be settled amicably”. 

56. As decided by the tribunal in Murphy, amicable negotiations require that parties make a 

genuine effort to engage in good faith negotiations before resorting to arbitration.50 The tribunal 

in Bayindir held that a dispute "cannot be settled” when “attempts at settlement” are made 

within the relevant period and attempts are unsuccessful.51 According to the tribunal in 

Sedelmayer, a respondent who refuses to communicate with a claimant cannot allege that, that 

claimant failed to make necessary efforts for an amicable settlement.52 Therefore, all parties 

should make genuine efforts towards attempts at settlement. Correspondingly, one party cannot 

disadvantage another by frustrating attempts at settlement. 

57. Immediately after the issuance of the Decree, Fenoscadia stated in a press conference that it 

would not file for bankruptcy, since it was confident to reach a negotiated solution with 

Respondent's Government.53 Furthermore, on 8 September 2016, one day after the issuance of 

the Decree, Fenoscadia’s CEO repeated the company’s desire to negotiate with Respondent’s 

Government in a roundtable broadcast by Kronos’ largest television channel.54 Subsequently, 

Fenoscadia notified Respondent’s Ministry for Foreign Affairs of its intention to pursue legal 

remedies under the BIT if an agreement was not reached through negotiations.55 Thus, 

Fenoscadia instantly and repeatedly strived towards a resolution through consultation and 

negotiation after the Decree was issued. Notwithstanding, Respondent declined to negotiate 

and has not communicated with Claimant ever since.56 

58. Thus, Fenoscadia immediately sought a resolution of the dispute through consultation and 

negotiation, but nevertheless because Respondent refusal to negotiate, the Parties did not settle 

                                                 

50 Murphy, para. 154. 
51 Bayindir, para. 98. 
52 Sedelmayer, Part IV, para. 3.7; cf. Vandevelde, BITs-History, Policy and Interpretation, p. 492f. 
53 Facts, para. 1015. 
54 Facts, para. 1022. 
55 Facts, para. 1025ff. 
56 Facts, para. 1015, 1022, 1027f. 
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the dispute amicably. Consequently, the requirements of Art. 11(2) BIT are fulfilled. 

III. FENOSCADIA FULFILLS THE REQUIREMENTS FOR ARBITRATION UNDER 

THE SCC PURSUANT TO ART. 11(3) BIT, BECAUSE IT DID NOT TRIGGER THE 

FORK-IN-THE-ROAD PRECLUSION 

59. Fenoscadia chose arbitration before the SCC. First, Fenoscadia did not trigger the fork-in-the-

road preclusion (A.). Second, Fenoscadia fulfilled the additional prerequisites necessary for 

the submission of the dispute to the SCC (B.). 

A. The fork-in-the-road preclusion contained in Art. 11(3) BIT was not triggered by 

Fenoscadia, because Fenoscadia made its choice in favor of the arbitration under the 

SCC 

60. A fork-in-the-road clause, as stated by the tribunal in Maffezini, 

“is a choice between submission to domestic courts or to international arbitration, 

and where the choice once made becomes final and irreversible”.57  

In the context of a fork-in-the-road clause the tribunal in Chevron found that ‘the dispute’ 

“must mean ‘the same dispute’”.58 In order to submit the dispute before the SCC, Art. 

11(3) BIT requires that the “company concerned has not submitted the dispute for resolution 

under (a) or (b) of the second paragraph”. Accordingly, the BIT’s fork-in-the-road clause as 

set out in Art. 11(3) BIT is triggered, only, if the dispute submitted, as defined in Art. 11(2)(a) 

or (b) BIT, is ‘the same dispute’ as the one brought before the SCC. 

61. The Tribunal must find that the dispute brought before Respondent’s courts is not ‘the same 

dispute’ as the present investment dispute submitted before the SCC (1.). Additionally, the 

Tribunal must find that the CA’s choice-of-forum clause does not preclude submission of this 

investment dispute to the SCC (2.). 

1. Fenoscadia did not submit ‘the same dispute’ before the SCC, because the objects of the 

claim differ and have different causes of action 

62. The Tribunal must find that the fork-in-the-road clause does not preclude Fenoscadia from 

arbitration under the SCC. Numerous tribunals have relied upon the triple identity test to 

                                                 

57 Maffezini, para. 63. 
58 Chevron, para. 4.74. 
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examine, whether ‘the same dispute’ is concerned.59 The tribunal in Occidental clarifies that: 

“To the extent that a dispute might involve the same parties, object and cause of 

action it might be considered as the same dispute and the ‘fork in the road’ 

mechanism would preclude its submission to concurrent tribunals.”60 

Consequently, ‘the same dispute’ is not brought before the SCC if one of the three prerequisites, 

parties, object and cause of action, differs. 

63. In the case at hand, the objects of the claims differ (a.) and the claims have different causes of 

action (b.). Moreover, Respondent’s argument that the Tribunal is precluded from deciding the 

merits is irrelevant (c.). 

a. The objects of the claims differ because Fenoscadia’s request before the Federal Court did 

not involve the same object as the claim submitted in this arbitration 

64. The claim before Respondent’s domestic courts sought interim measures aimed to suspend the 

effects of the Decree until negotiations with the Government took place.61 Fenoscadia sought 

to suspend the effects of the Decree on a provisional basis,62 as well as to declare the Decree 

unconstitutional on grounds of violation of legislative due process.63 However, Fenoscadia did 

not seek compensation in the lawsuit before the Kronos Federal Court.64 In contrast, the claim 

brought before the SCC aims for a final decision as Fenoscadia seeks compensation for the 

harm done to its covered investments.65 Therefore, in the arbitration, Fenoscadia requests the 

Tribunal to declare the prejudice done to the investments as a breach of Art. 7 BIT.66 Finally, 

it seeks for the right to invoke additional treaty-based breaches by Respondent.67 

65. Therefore, the objects of the claims differ and are not the same. Hence, the triple identity test 

                                                 

59 Occidental, para. 52; Azurix-I, para. 88f; Enron, para. 97; Toto, para. 211; Pan American, para.155f. 
60 Occidental, para. 52. 
61 Facts, para. 1016f. 
62 Request, para. 193. 
63 Facts, para. 1532f. 
64 PO3, para. 1638. 
65 Request, para. 222ff. 
66 Request, para. 220. 
67 Request, para. 221. 

 



17 

is not satisfied as the objects of the claims differ. 

b. The cause of action of the claims differ 

66. Numerous tribunals found that a “treaty cause of action is not the same as a contractual cause 

of action”.68 The tribunal in Vivendi pointed out that whether 

“there has been a breach of the BIT and whether there has been a breach of 

contract are different questions. Each of these claims will be determined by 

reference to its own proper or applicable law—in the case of the BIT, by 

international law; in the case of the Concession Contract, by the proper law of the 

contract”.69 

67. Furthermore, the tribunal in Occidental highlighted that treaty-based claims “will of course 

require allegation of a specific violation of treaty rights.”70 Accordingly, the tribunal in CMS-

I confirmed that, since treaty-claims are different from contract claims, a recourse to the host 

state’s courts for contractual breaches does not prevent the “submission of the treaty claims to 

arbitration.” In contrast, only allegations of treaty-right violations submitted before a hosting 

state’s court preclude an international tribunal from coming to a decision on the merits. 

68. To sum up, a contract claim is based on the underlying contract and a treaty-claim is based on 

the underlying treaty as applicable international law. In the present case, the BIT serves as the 

fundamental basis for the investment dispute. In the present case, Fenoscadia brought two 

separate claims: a contract claim before the Kronos Federal Court and a treaty-claim before the 

SCC. 

69. Respondent might argue that the causes of action for the two claims are the same, since the CA 

also refers to “international laws and instruments”71 that bind Respondent, as stated in 

provision No. 6 CA. Accordingly, Respondent might argue that the Kronian Federal Court must 

apply the BIT as binding international law and the SCC is precluded to decide on the merits 

due to the res-judicata effect. 

70. However, in the domestic proceedings, Fenoscadia challenged the Decree, as it terminated the 

                                                 

68 Vivendi-I, para. 113; Toto, para. 211; Azurix-I, para. 89; Occidental, para. 52; CMS-I, para. 80. 
69 Vivendi-I, para. 96. 
70 Occidental, para. 53. 
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CA.72 Moreover, Fenoscadia did not allege any violation of treaty-rights in the Kronian 

litigation.73 Most significantly, Fenoscadia did not seek any compensation.74 Furthermore, 

Fenoscadia withdrew from the Kronian litigation. Even if it had not withdrawn, the proceeding 

could not have contemplated an order for compensation,75 which Fenoscadia seeks before the 

SCC, only. The CA and Respondent’s domestic law were solely decisive for submitting that 

claim to the Kronos Federal Court which consequently constituted a contract-claim. In contrast, 

the claim brought before the SCC, presently, is based on Respondent’s treaty-obligations and 

Fenoscadia specifically alleges the violation of Art. 7 BIT.76 

71. In sum, Fenoscadia brought a treaty-claim before the SCC and since a treaty-claim is entirely 

different from the contract-claim, the claims do not have the same cause of action and 

Fenoscadia cannot be barred from the submission of its treaty-claim to the SCC. 

c. Respondent’s argument that the Tribunal is precluded from deciding the merits is irrelevant  

72. The Tribunal must find that Fenoscadia filed a treaty-claim before this Tribunal regardless of 

whether contractual rights might be at issue in the current proceedings (aa.) and finally because 

the normative source of both claims differ (bb.).  

aa. Even if contractual rights are at issue in the current proceedings, this claim before the SCC 

remains a treaty-claim 

73. The Tribunal is not prevented from addressing issues of contractual rights that arise in its 

analysis of this treaty-claim. As set out by the tribunal in Salini, 

 “the Arbitral Tribunal retains jurisdiction in relation to breaches of contract that 

would constitute, at the same time, a violation of the Bilateral Treaty by the 

State.”77 

As further specified by the sole arbitrator in Impregilo, 

“In order that the alleged breach of contract may constitute a violation of the BIT, 

                                                 

72 Facts, para. 1016ff.; Exhibit-5, para. 1436ff. 
73 Cf. PO3, para. 1629ff. 
74 Cf. PO3, para. 1637ff. 
75 PO3, para. 1638. 
76 Request, para. 220. 
77 Salini, para. 62. 
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it must be the result of behaviour going beyond that which an ordinary contracting 

party could adopt. Only the State in the exercise of its sovereign authority 

(“puissance publique”), and not as a contracting party, may breach the obligations 

assumed under the BIT.”78 

74. In the case at hand, the international regulation of foreign investments is the BIT. Thereunder, 

Fenoscadia, as the foreign investor, expressly specified in its Request for Arbitration that the 

claims submitted include claims relating to Respondent’s breach of the BIT.79 Therefore, 

Fenoscadia’s Request for Arbitration is a treaty-claim. Furthermore, Fenoscadia did not address 

treaty-based rights as a foreign investor before the Kronos Federal Court, but only contractual 

rights as an ‘ordinary contracting Party’. 

75. Fenoscadia, as an ‘ordinary contracting party’ to the CA without puissance publique, could not 

adopt the Decree. In contrast, by adopting the Decree, abusing its puissance publique, 

Respondent stopped fulfilling its obligations and therefore failed to comply with No. 2 CA 

which guarantees Fenoscadia the exploitation of Lindoro at the Site for eighty years.80 

Consequently, Respondent’s behavior went beyond what an ‘ordinary contracting party’ could 

adopt and even if Respondent argues that only contractual rights were at issue, this would be 

irrelevant. 

76. Respondent’s behavior gives Fenoscadia the right to request the SCC to decide the case at hand. 

bb. The fundamental bases of the claims differ 

77. Respondent might argue not to distinguish between contract and treaty-claims and instead 

focus on the fundamental basis of both claims. The relevant test was established by the sole 

arbitrator in Pantechniki.81 For that test it is decisive “whether claimed entitlements have the 

same normative source”,82 which means “whether the claim truly does have an autonomous 

existence outside the contract.”83  

78. However, for the present case, the cause of action remains different. The claims do have an 

                                                 

78 Impregilo, para. 260. 
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autonomous existence and do not have the same normative source because Fenoscadia filed a 

contract-claim before Respondent’s courts and a treaty-claim before the SCC. In the local 

proceedings, the Decree was at issue and since the Decree terminated the CA the contract was 

at issue as well.84 In contrast, in the present proceedings the BIT and its obligations are at 

issue.85 Unlike in the local proceedings, Fenoscadia seeks compensation in the present 

proceedings based on international obligations resulting out of the BIT.86 Therefore, the claims 

are autonomous and do not have the same normative source.  

79. Hence, the causes of action differ and the claims are not the same. Consequently, to say it with 

the words of the tribunal in Toto, the claims are “on a different road”.87 Therefore, Fenoscadia 

did not trigger the fork-in-the-road preclusion and is allowed to bring the claim to arbitration 

before the SCC, that is the only Tribunal competent to decide on the merits of this investment 

dispute. 

2. The CA’s choice-of-forum clause does not preclude the SCC from deciding on the merits 

80. First, No. 7 CA is not an implicit waiver of Fenoscadia’s right to submit the investment dispute 

to the SCC and does not preclude Fenoscadia’s treaty-claim before the SCC. 

81. Respondent might argue otherwise by quoting Vivendi where the tribunal stated that, if 

“the essential basis of a claim brought before an international tribunal is a breach 

of contract, the tribunal will give effect to any valid choice of forum clause in the 

contract.”88 

However, the same Vivendi tribunal found that where the ‘fundamental basis of the claim’ is a 

treaty, 

“the existence of an exclusive jurisdiction clause in a contract between the 

claimant  and the respondent state [...] cannot operate as a bar to the application 

of the treaty standard.”89 

Accordingly, the tribunal in Vivendi found that a choice-of-forum clause cannot operate as a 
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bar to the tribunal’s jurisdiction, as such a clause cannot hinder the characterization of the 

hosting state’s conduct “as internationally unlawful under a treaty.”90 

82. Moreover, this approach is confirmed by the tribunal in Toto, which found that if a host state, 

when acting in its puissance publique, violates both the contract and the Treaty, the tribunal 

will have jurisdiction91 “notwithstanding the Contract's jurisdiction clause.”92 

83. Consequently, various tribunals found that even when facts from which the dispute arose have 

been at issue in the host state’s proceedings 

“the ‘investment dispute’ itself was not, and the Claimants should not therefore be 

barred from using the [international] arbitration mechanism.”93 

84. The fundamental basis of Fenoscadia’s claim at hand before the SCC is Art. 7 BIT, as stated in 

Fenoscadia’s Request for Arbitration.94 According to the Vivendi-I standard, the CA’s choice 

of forum clause is therefore irrelevant for the application of the treaty-standard. Thus, only the 

application of the BIT is relevant. 

85. Furthermore, adopting a Decree is part of the state’s puissance public. Consequently, applying 

the Toto-standard, Fenoscadia’s claim concerning the Decree before the Kronos Federal Court 

cannot preclude the SCC to decide on the merits, notwithstanding the CA’s jurisdiction clause.  

86. Finally, the Tribunal must find that even if certain aspects of the facts that gave rise to the 

dispute might have been at issue in Respondent’s court, the ‘investment dispute’ itself was not 

at issue. In the claim before Respondent’s Federal Court, no treaty-breaches were at issue. In 

contrast, in the present arbitration before the SCC, treaty-breaches are at issue. Since 

Fenoscadia’s treaty-claims are entirely different from the contract claim, the prior recourse to 

Kronos Federal Court cannot act as a bar for the SCC to decide on the merits. 

87. For all the above-mentioned reasons, the Tribunal must find that the causes of action remain 

different and that the choice-of-forum clause does not waive Fenoscadia’s right under Art. 

11(3) BIT to submit the dispute for resolution to the SCC. Consequently, Fenoscadia cannot 

be barred from using the SCC arbitration and the Tribunal is therefore competent to decide on 
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merits. 

B. Fenoscadia fulfills the additional prerequisites for submitting this treaty-claim to the 

SCC 

88. The additional prerequisites as set out in Art. 11(3) BIT are fulfilled. Six months have elapsed 

since the dispute arose on 27 April 2017 when Fenoscadia notified Respondent’s Ministry for 

Foreign Affairs of the dispute, as stated above.95 On 10 November 2017,96 Fenoscadia 

submitted its request for arbitration to the SCC, which expresses the necessary consent in 

writing of the company concerned under Art. 11(3) BIT to submit the dispute for settlement by 

binding arbitration to the SCC. 

89. Conclusively, the SCC is the Tribunal competent to hear the merits and to render a final 

decision under Art. 11 BIT. Hence, Fenoscadia’s claims brought before the SCC are 

admissible.  
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PART THREE: MERITS 

90. The Tribunal should find that Respondent breached Art. 7 BIT (I.), as well as Art. 6 BIT (II.). 

Furthermore, the Tribunal should find that Art. 10 BIT does not justify any of these 

breaches (III.). 

I. RESPONDENT BREACHED ART. 7 BIT THROUGH CONFISCATION OF 

FENOSCADIA’S LINDORO AND ISSUANCE OF THE UNLAWFUL DECREE 

91. The BIT at hand provides expansive and overarching protection against expropriation of a 

covered investment. Therefore Art. 7(1) BIT stipulates that 

“neither Contracting Party shall [...] expropriate a covered investment either 

directly or indirectly through measures having an effect equivalent to [...] 

expropriation”. 

92. Even in the limited cases where expropriation is legitimate, Art. 7(1) BIT requires that any 

action must be motivated by a valid public purpose and applied in a non-discriminatory manner, 

in accordance with due process of law, and with due compensation. 

93. The Tribunal should find that Respondent directly expropriated Fenoscadia’s exploited 

Lindoro (A.) and indirectly expropriated Fenoscadia’s economic benefits and the use of its 

investments by issuing the Decree (B.), in both cases by unlawful means. 

A. The confiscation by Respondent amount to a direct expropriation 

94. The Tribunal should find that the confiscation by Respondent was an outright taking (1.) and 

was unlawful under Art. 7 BIT (2.). 

1. The confiscation constitutes an outright taking 

95. Pursuant to Art. 7(1) BIT, Respondent shall not expropriate covered investments directly. The 

BIT does not provide requirements on the concept of “direct expropriation”, but it is well 

established under international law, that direct expropriations are “open, deliberate and 

acknowledged takings of property, such as outright seizure [...] in favour of the host State”97, 

where the investor is deprived of the use or enjoyment of its property, regardless of whether 

the legal title to the property is affected.98 
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96. Under Art. 4 Decree, confiscation of all extracted Lindoro owned by Fenoscadia started on 14 

September 2017.99 It was carried out by Respondent’s officials, who took uncounted tons of 

Lindoro stored in Fenoscadia’s facilities, including those already prepared for export.100 This 

was an open and outright taking of its property by Respondent. Since this time, Fenoscadia has 

been deprived of the ‘use and enjoyment’ of its property rights over Lindoro. 

97. The taking is permanent, because Fenoscadia is not responsible for any of the alleged actions 

and thus is not willing to pay compensation to access its confiscated property. Even if it would 

pay the compensation to Respondent, Fenoscadia would be deprived of the equivalent value in 

its assets. Therefore, the taking is permanent. 

98. Thus, Respondent’s confiscation of Fenoscadia’s Lindoro is an outright taking. 

2. The confiscation constitutes an unlawful expropriation, because Respondent violated 

Fenoscadia’s rights under Art. 7(1) BIT 

99. Pursuant to Art. 7(1) BIT, Respondent shall not expropriate directly, except for a public 

purpose, in accordance with due process of law and on payment of due compensation. The BIT 

does not specify those requirements, but tribunals have frequently addressed these issues. 

100. First, a public purpose demands “some genuine interest of the public”, which means that a 

mere reference to a ‘public interest’ cannot magically put such interest into existence.101 

Otherwise, this criterion would be rendered meaningless.102 Second, for due process of law, 

tribunals require an actual and substantive legal procedure for the investor to raise its claims, 

including a notice in advance of the expropriation.103 Finally, payment of due compensation 

is required by Art. 7 BIT equivalent to the market value. 

101. First, Art. 3 and 4 of Respondent’s Decree seek compensation for alleged damages and orders 

confiscation to secure its compensation claim.104 Hence, the confiscation secures unfounded 

allegations and is not based upon an adjudicated ground. This confiscation does not protect a 

relevant public interest. It merely provides additional economic benefit to the Government. 
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Therefore, the confiscation was not motivated by any ‘genuine interest of the public’ and thus 

did not pursue a public purpose. 

102. Second, since Fenoscadia did not receive any notice from Respondent prior to the confiscation 

of the Lindoro, it had no chance to raise its claims against this taking. Therefore, the 

expropriation was not in accordance with due process of law. 

103. Finally, Fenoscadia received no compensation by Respondent for its losses, not even the market 

value of the confiscated Lindoro.105 

104. Consequently, the confiscation of Fenoscadia constitutes an unlawful direct expropriation 

under Art. 7(1) BIT. 

B. The actions of Respondent amount to an indirect expropriation 

105. The Tribunal should find that Respondent’s Decree is an indirect expropriation (1.) and 

unlawful under Art. 7(1) BIT (2.). 

1. The Presidential Decree constitutes an indirect expropriation 

106. The Decree, i.e. the prohibition of any Lindoro exploitation under Art. 1 Decree and the 

termination of the Concession Agreement under Art. 2 Decree, constitute an indirect 

expropriation of Fenoscadia’s facilities and tools and its interests granted by the Concession. 

107. The Decree is an indirect expropriation pursuant to the effects it has on Fenoscadia’s business 

(a.). Even if the Tribunal does not refer to the effects of the Decree, it will find an indirect 

expropriation pursuant to the ‘proportionality test’ (b.). 

a. The effects of the Decree are indirectly expropriatory 

108. Art. 7(1) BIT defines indirect expropriation as measures “having an effect equivalent to [...] 

expropriation”. For the effect of a measure, the majority of tribunals examine whether a 

measure substantially “deprive[s] the investor of the use and benefit of his investment”106, 
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rendering the investment’s benefits useless.107  

109. In the case at hand, Art. 1 Decree immediately prohibits Lindoro exploitation and Art. 2 Decree 

terminates Fenoscadia’s Concession Agreement.108 The Decree rendered Fenoscadia’s 

facilities and property in Kronos, which were specially built and acquired for the exploitation 

of Lindoro, useless.109 Subsequently, Fenoscadia suffered an extensive loss of revenues and 

had to completely shut down its state-of-the-art facilities in Respondent’s territory.110 

Furthermore, the termination of the Concession frustrated Fenoscadia’s long-term interest in 

benefits from Lindoro exploitation. In effect, as a result of Respondent’s Decree, Fenoscadia 

cannot pursue Lindoro exploitation, its sole business.  

110. Since Fenoscadia is deprived of the ‘use and benefits’ of its facilities, property and the 

Concession, the effects of the Decree are indirectly expropriatory to Fenoscadia’s investments. 

b. Even under the subsidiary ‘proportionality test’ the Decree is indirectly expropriatory 

111. Fenoscadia’s economic use and benefits have been expropriated under the proportionality test 

because the deprivation of its rights and its legitimate expectations outweigh the Respondent’s 

public purpose. 

112. According to the tribunal in Tecmed, under the proportionality test a disproportionate measure 

amounts to an indirect expropriation.111 A measure is disproportionate if the public purpose 

pursued is outweighed by “the deprivation of economic rights and the legitimate 

expectations”.112 Such a formulation allows investors to trust in “assurances [...] or on 

representations, made by the State which the investor took into account in making the 

investment.”113 According to the tribunal in Metalclad, a measure should not interfere with the 

investor’s reasonable expectations regarding the economic benefit of the property.114 

                                                 

107 CME, para. 604ff.; CMS-II, para. 262; Metalclad, para. 103; Roussalis, para. 328; Santa Elena, para. 77; 

Vivendi-II, para. 7.5.24ff. 
108 Exhibit-5, para. 1435ff. 
109 Facts, para. 1007ff. 
110 Facts, para. 1028f. 
111 Tecmed, para. 122; cf.: ECHR, Matos, para. 90ff.; ECHR, Pressos, para. 38. 
112 Tecmed, para. 122. 
113 Azurix-II, para. 318; cf.: Grand River, para. 140f. 
114 Metalclad, para. 103; cf: LG&E, para. 190. 

 



27 

113. First, to apply the proportionality test, the public purpose of a State’s measure has to be 

determined and weighed against the Fenoscadia’s legitimate expectations in further regard to 

its deprivation of economic rights. In the case at hand, the public purpose of the Decree 

presumably is to protect human life and the environment by prohibiting Fenoscadia from 

exploiting Lindoro.115 

114. Respondent alleges a connection between Lindoro exploitation and the occurrence of CVD and 

microcephaly. However, no causal link between Lindoro exploitation and an increased 

incidence of CVD or microcephaly in Kronos could be conclusively established.116 

Furthermore, even the connection between the presence of graspel in the Rhea River and an 

increase of CVD in the Kronian population has not been widely accepted in the scientific 

community,117 despite the popularity of this view with the nationalist Government of Kronos.  

115. There is ample evidence to suggest that Respondent has no genuine public purpose.118 First, 

graspel is not exclusively found in Lindoro mines, but also in other mining locations in 

Kronos.119 Respondent did not seek any information about whether other mining operators in 

Kronos have eliminated the release of graspel.120 As such, potentialy any mining operator in 

Kronos could be responsible for the pollution of Rhea river. Such alternative likelihoods have 

not been investigated by Respondent’s single and partial Study that solely targeted 

Fenoscadia.121 Furthermore, evidence indicates that on-going negotiations by Kronos’ 

President will ultimately cause Fenoscadia to be replaced by Kronian domestic enterprise.122 

Finally, since the issuance of the Decree, the level of microcephaly or CVD among the Kronian 

population has not decreased and Respondent has taken no further action to address the on-

going problems.123 The aforementioned facts illustrate the futility of the Decree. Hence, it is 

not convincing that the Decree was created for the public purpose to protect the environment 

or human life. Instead, Respondent pursues some hidden agenda with its Decree, which targets 
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Fenoscadia as a foreign investor only, and as the sole Lindoro mine operator in Kronos.  

116. With Respondent’s Decree, the exploitation of Lindoro was fully prohibited and the CA was 

terminated. The exploitation of Lindoro was Fenoscadia’s principal activity.124 Its investments 

are rendered completely useless,125 taking Fenoscadia fully out of business. Thus, since the 

Decree constitutes a ‘deprivation of rights’, merely a hollow shell remains from Fenoscadia’s 

business. 

117. Second, for the application of the proportionality test, a tribunal must examine the interests of 

the investor. Here, Fenoscadia legitimately expected to exploit Lindoro for eighty years as 

agreed in No. 4 CA. In the present case, Respondent highlighted Fenoscadia’s compliance with 

Respondent’s laws, its positive impact on Respondent’s economy and that Fenoscadia was 

found in full compliance with its environment-related obligations during prior inspections.126 

Furthermore, Respondent’s Government publicly assured that the lack of a specific regulatory 

framework for mining activities would not be a risk for Fenoscadia’s activities.127 Thus, 

Fenoscadia could legitimately expect to exploit Lindoro for at least eighty years and remained 

committed to its obligations, especially its environment-related obligations. 

118. Third and finally, to apply the proportionality test, a tribunal must weigh the pursuit of public 

purpose against legitimate expectations of the investor. Here, the Tribunal should find that 

Respondent’s stated public purpose is not proportional to the deprivation of rights Fenoscadia 

suffered as well as its legitimate expectations. On the one hand, the facts evidence that the 

Decree does not effectively pursue the protection of the environment and human life. This 

indicates that Respondent had some other goal in mind, such as the promotion of its domestic 

industry by undermining foreign investment. On the other hand, as a consequence of the 

Decree, Fenoscadia’s facilities and tools were rendered completely useless. Subsequently, it 

had to shut down its state-of-the-art facilities and dismiss all 200 employees. Thus, the Decree 

had severe effects on Fenoscadia, leaving nothing but a defunct enterprise behind. In fact, 

several assurances were made by Respondent, so Fenoscadia had no reason to believe that any 

of its conduct would be undesirable.  
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119. Altogether, it is clear that the pretextual public interest presented by Respondent is 

disproportionate to the effects that the Decree had on Fenoscadia. Respondent took Fenoscadia 

fully out of business, leaving nothing other than a shell of a company, although Respondent 

could have pursued numerous other avenues that supported Fenoscadia’s legitimate 

expectations. Hence, Respondent’s public purpose is not proportionate to the devastating 

impact of the measures on Fenoscadia’s investment. 

120. Consequently, Respondent’s Decree amounts to an indirect expropriation under the 

‘proportionality test’. 

2. The Decree constitutes an unlawful expropriation, because Respondent violated 

Fenoscadia’s rights under Art. 7(1) BIT 

121. Fenoscadia submits, that the Decree did not serve a public purpose (a.), was not in accordance 

with due process of law (b.), was enacted in a discriminatory manner (c.) and did not afford 

payment of due compensation (d.). 

a. The Decree did not pursue a public purpose, because Respondent disguised its nationalist 

agenda through allusion to the protection of environment and health 

122. A public interest requires “some genuine interest of the public”, which exclude merely public 

interests without substance.128 The tribunal in Hulley pointed out, that public purposes for 

taxation should not merely be a disguise for an unrelated purpose, “such as the destruction of 

a company”.129 If mere labelling were sufficient, this would “produce a loophole in the 

protective scope” of the treaty.130 This Tribunal should not allow the production of such a 

loophole in Art. 7 BIT’s protective scope. Instead, this Tribunal should acknowledge 

Respondent’s true motivation. 

123. As indicated in prior sections,131 Respondent is not pursuing a valid public purpose; 

Respondent is merely enforcing its nationalist agenda. The supposed purpose of the Decree is 

to protect the environment. However, the true function of the Decree is to destroy and replace 
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Fenoscadia as a foreign investor and to promote Kronos’ domestic industry. The National 

Party, whose candidate became Kronos’ President, has a strong nationalist agenda and 

promised to stimulate the national industry intensively.132 Respondent’s Liberal Party 

described Respondent’s Government’s conduct as a “coordinated scheme” to replace 

Fenoscadia by a domestic enterprise.133  

124. Such a coordinated scheme was constantly pursued by Respondent’s current nationalist 

Government. In September 2015, Fenoscadia was found to be in full compliance with its 

environment-related obligations.134 Nevertheless, Respondent funded a Study which examined 

Lindoro exploitation, solely.135 In October 2015, Respondent released data that the toxic waste 

in the Rhea River had increased.136 Respondent’s decision to place Fenoscadia’s activities 

under special investigation—to the exclusion of all other potential actors and in the face of 

purported danger to the environment—should be a cause of concern. Even though Lindoro 

tailings contain graspel, the metal is also found in tailings of domestic miners.137 However, 

Respondent has not provided evidence concerning the activities of other miners as potential 

sources of graspel-related pollution. Further, there is no evidence to demonstrate that other 

miners have been able to eliminate the release of graspel in their activities.138 If Respondent 

were pursuing a genuine environmental agenda, it would have investigated all miners and 

regulated all mining activities that had the potential to produce graspel. However, Respondent 

did not do so. Instead, Respondent targeted Fenoscadia—a foreign investor. 

125. The issuance of the Decree relies, heavily, on the findings of this highly questionable Study. 

Respondent’s Study examined nothing but Lindoro exploitation, exclusively.139 This approach 

is not in line with an unbiased and comprehensive scientific attitude. Furthermore, the Study 

would not have been possible without the Government’s funding,140 which, again, indicates a 

biased approach. Respondent’s continued failure to investigate other potential sources of 
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pollution is particularly troublesome, given that the Decree has had no significant effect on its 

stated objectives for about two years now.141  

126. Such behavior is not in line with Respondent’s environmental agenda, but resonates with its 

nationalist agenda. Hence, it is not surprising that a well-known mining magazine released 

information in August 2017, that Respondent wants to resume Lindoro exploitation with a 

domestic company.142 Such news is in line with the nationalist President’s speech from 

February 2017, in which he blames foreigners for economic harm in general and calls 

Fenoscadia a predator.143 This characterization of Fenoscadia is unfounded, as the previous 

Government had highlighted Fenoscadia’s role in growing the Respondent’s income, 

transforming local communities, and improving the overall quality of life for the Kronian 

people.144 

127. In the wake of the Decree, Respondent has failed to produce any environmental benefits. 

Furthermore, Respondent has caused significant job loss for the citizens of Kronos. 

Considering the totality of the circumstances, it is clear that Respondent had no genuine public 

purpose in passing the Decree and is using the environment merely as a pretext. The true 

function of the Decree remains to destroy Fenoscadia and replace it with a domestic company. 

In sum, the Decree did not serve the public welfare of the Kronian people and only served to 

destroy Fenoscadia. Hence, as a substantive matter the Decree does not have a genuine public 

purpose. 

b. The Decree was not in accordance with due process of law because Fenoscadia was not 

afforded notice 

128. The transparency provisions in Art. 8 BIT provide process requirements for measures, e.g. 

administrative rulings. According to Art. 8(2)(b) BIT, Respondent shall endeavor its best 

efforts to provide interested enterprises a fair opportunity to discuss measures, that impact a 

covered investment, prior to their entry into force. Additionally, tribunals find that due process 

must include basic legal procedure for the investor to raise its claims, including prior notice to 
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expropriation and a fair hearing.145 

129. In the case at hand, the Decree directly impacted Fenoscadia’s covered investments but 

Respondent did not provide Fenoscadia any opportunity to discuss the Decree prior to its entry 

into force. Subsequently, there was no hearing provided by Respondent on the issuance of the 

Decree. Furthermore, the Decree entered into force on 7 September 2016 without any prior 

notice given to Fenoscadia.146 Thus, the Decree and its extreme consequences hit Fenoscadia 

out of the blue.  

130. Consequently, Respondent neither complied with its duties under Art. 8 BIT, nor with due 

process requirements established by tribunals. Hence, the expropriation was not in accordance 

with due process of law. 

c. The expropriation was discriminatory because it irrationally targeted Fenoscadia’s Lindoro 

mining activities only 

131. Tribunals have established that discrimination occurs when similar cases are treated differently 

without a reasonable justification.147 The Decree purported to prevent environmental damage 

by solely targeting Fenoscadia‘s Lindoro exploitation. However, it is well known that graspel 

is found in other mining activities, as well.148 Respondent has not conducted any investigation 

of these domestic sectors and therefore the Decree completely neglects regulation of any 

potential pollution caused by domestic entities. Notably, these entities engage in similar 

practices as Fenoscadia, including open-pit mining.149 Given that Fenoscadia was always found 

in compliance with its environment-related obligations,150 it remains highly questionable that—

to this day—no other study or research has been funded that examines domestic miners. Hence, 

Respondent is unjustified in its different treatment of Fenoscadia compared to Respondent’s 

domestic actors.  

132. Tribunals are particularly sensitive to different treatment that results from the targeting of 

                                                 

145 ADC, para. 435; Quiborax, para. 221ff.; Siag, para. 440ff. 
146 Exhibit-5, para. 1443ff. 
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foreign investment.151 In Eureko, the tribunal found discrimination where the Government 

proclaimed a nationalist agenda and explicitly adopted measures to achieve and maintain 

control of business activities to the exclusion of foreign investors.152 In the present case, 

President Bazings, a representative of the Government, proclaimed that foreigners are 

responsible for damages suffered by Respondent and further expressed the desire that 

Respondent regain power over the fate of its own people.153 He explicitly described 

Fenoscadia’s activities as “predatory”.154 Furthermore, he committed to an incentive-oriented 

policy to stimulate national industry.155  

133. Consequently, Respondent has committed unjustified discrimination against Fenoscadia as a 

foreign investor. 

d. Respondent did not pay due compensation for the expropriation 

134. According to Art. 7(1) BIT, every expropriation requires a payment of due compensation. 

Respondent may argue, that it is not obliged to pay compensation as the Decree was a 

regulatory measure within its so-called police powers. However, this would be a false 

conclusion as Art. 2(2) BIT stipulates that the obligations under Articles 4 to 9 BIT apply to 

Respondent, “when it exercises a regulatory, administrative or other governmental 

authority”.156 Thus, the protection against expropriation under Art. 7 BIT also extends to 

regulatory measures. Consequently, Respondent is obliged to pay compensation for regulatory 

measures, as well. 

135. The tribunal in Santa Elena stated that even the most “laudable and beneficial” environmental 

measures taken by a state still amount to an expropriation.157 The tribunal emphasized: 

”where property is expropriated, even for environmental purposes, whether 

domestic or international, the state’s obligation to pay compensation remains.”158 

                                                 

151 LG&E, para. 146f.; see also: Waste Management, para. 98. 
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136. No compensation was paid to Fenoscadia for the expropriation of the Lindoro.159 Thus, 

Respondent did not comply with the duty to pay due compensation under Art. 7 BIT. 

II. RESPONDENT BREACHED THE MINIMUM STANDARD OF TREATMENT OF 

ALIENS UNDER ART. 6 BIT 

137. The Tribunal must find that Respondent violated the minimum standard of treatment of aliens 

by its arbitrary action against Fenoscadia and therefore, Respondent remains obligated to pay 

compensation for its expropriatory conduct under Art. 6 BIT. 

138. The protection of the investor from arbitrary conduct by the host state is an inseparable element 

of the minimum standard of treatment.160
 In Waste Management, the tribunal concluded that 

the minimum standard of treatment “is infringed by conduct attributable to the State and 

harmful to the claimant if the conduct is arbitrary”.161 

139. As then exemplified by arbitral tribunals, a  

“complete lack of transparency and candour in an administrative process [is 

arbitrary]. In applying this standard it is relevant that the treatment is in breach of 

representations made by the host State which were reasonably relied on by the 

claimant.”162  

140. As defined by the tribunal in Lauder a measure is arbitrary if it is “founded on prejudice or 

preference rather than on reason or fact.”163 In the case at hand, the Tribunal should find that 

Respondent’s actions are arbitrary on the following grounds: Similar to the circumstances in 

Waste Management, as stated above,164 Respondent breached its representations upon which 

Fenoscadia reasonably relied. Furthermore, the quick and surprising confiscation of 

Fenoscadia’s Lindoro resulted in a complete lack of transparency in the administrative process. 

Finally, Respondent could not establish a causal link between the extraction of Lindoro and the 

diseases in Kronos. Nonetheless, its expropriatory actions targeted Fenoscadia, but not other 

open-pit-mining companies within Respondent’s jurisdiction. As a result, Respondent’s 

measures were founded on prejudice or preference rather than reason or fact. Therefore, 

                                                 

159 Exhibit-5, para. 1436f. 
160 CMS-II, para. 290. 
161 Waste Management, para. 98.  
162 Waste Management, para. 98. cf. Mesa, para. 502. 
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Respondent treated Fenoscadia arbitrarily and violated the minimum standard of treatment of 

aliens. 

141. Consequently, the Tribunal must find that Respondent violated Art. 6 BIT. 

III. RESPONDENT’S ACTIONS ARE NOT JUSTIFIED UNDER ART. 10 BIT 

142. The Tribunal will find, that Art. 10 BIT is directed at protecting investments and does not 

exclude the right to compensation (A.). If the Tribunal concludes otherwise, those measures 

are precluded under Art. 10(2) BIT (B.). 

A. Art. 10 BIT is directed at protecting investments and does not exclude the right to 

compensation 

143. The Tribunal should not misconstrue Art. 10 BIT as providing a general exception to the 

standards of the BIT. The careful language in Art. 10 BIT expresses specific intentions to 

harmonize public policy objectives with the “promotion and protection of investment” for “the 

creation of favourable conditions for investment.” Pursuant to Art. 3(1) BIT and its preamble, 

these are the essential purposes of the BIT.  

144. Respondent may interpret Art. 10 BIT as a general exception that excuses a state party from 

any obligations under the BIT. However, such an interpretation would render the purpose and 

protection standards of the BIT completely meaningless. Even worse, such an interpretation 

might open Pandora’s box for potential violation of customary international law, including 

unlawful expropriation of property or breach of minimum standards. Thus, the scope and effect 

of Art. 10 BIT must be read as subordinate to the goal of investment promotion and protection. 

145. The Tribunal should interpret Art. 10 BIT as merely listing possible policy goals, which the 

state may adopt. This does not entail state action which is aggressive against investors or violate 

obligations under Art. 4-9 BIT. Consequently, Art. 10 BIT does not excuse Respondent from 

the obligation to pay compensation for its treaty breaches under Art. 7 BIT or any other 

obligation under the BIT. 

B. In the alternative, the Decree is discriminatory and a disguised restriction on 

investment under the exclusion of Art. 10(2) BIT 

146. Justification under Art. 10 BIT does not apply, if the measure in question amounts to arbitrary 

or unjustified discrimination or a disguised restriction pursuant to Art. 10(2) BIT. The Tribunal 

should find, that the Decree constitutes an arbitrary and unjustifiable discrimination of 
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Fenoscadia under Art. 10(1)(a) BIT (1.) and a disguised restriction of Fenoscadia under Art. 

10(2)(b) BIT (2.). 

1. The Decree is an arbitrary and unjustifiable discrimination between investors because 

Fenoscadia is treated differently from other mining operators, whose activity involves 

graspel 

147. For the purposes of Art. 10(2)(a) BIT a measure is “arbitrary” when a decision is based upon 

individual discretion and founded on prejudice or preference rather than reason or fact.165 As 

stated before, discrimination occurs when similar cases are treated differently without 

reasonable justification.166  

148. As described copiously in prior sections,167 Respondent did not consider the activities of 

domestic mining operators and based all actions on a questionable Study that was limited to 

Fenoscadia’s Lindoro exploitation.168 For all reasons stated here and in prior sections,169 the 

Government issued the Decree based on its preference for a Lindoro sector operated by 

domestic enterprises as against foreign investors. Based on this preference the Government 

discriminated against Fenoscadia by treating its activities differently from similar activities of 

domestic companies. 

149. Thus, Respondent subjected Fenoscadia to arbitrary and unjustifiable discrimination in 

violation of Art. 10(2)(a) BIT. 

2. The Decree is a disguised restriction on investment, because it pursues Respondent’s 

nationalist agenda 

150. Art. 10(2)(b) BIT removes justification from measures, which are a “disguised restriction on 

international trade or investment”. A disguised restriction is one that conceals its real, 

restrictive objective through deception or misrepresentation.170 Art. 10 BIT features the 

verbatim language of Art. XX GATT. That indicates that the Parties intended to emulate the 

                                                 

165 Lauder, para. 221. 
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function and purport of Art. XX GATT through Art. 10 BIT, including through incorporation 

of specific terms that have been lifted from Art. XX GATT. Such a view is shared by 

investment arbitration tribunals. The tribunal in Methanex, stated that tribunals “may derive 

guidance from the way in which a similar phrase in the GATT has been interpreted in the 

past”.171 Moreover, the tribunal in Continental stated that when faced with a provision 

reflecting the formulation of Art. XX GATT it would be “appropriate to refer to the GATT 

and WTO case law which has extensively dealt with the concept and requirements of necessity 

in the context of economic measures”.172 Therefore, this Tribunal should not hesitate to borrow 

from WTO/GATT interpretations. 

151. As stated in prior sections,173 the Decree merely pursues environmental protection as a pretext 

and in reality, aims to destroy Fenoscadia. Fenoscadia was always found to be in full 

compliance with its environment-related obligations, even under the new nationalist 

Government but Respondent nevertheless targeted Fenoscadia in order to fulfill its nationalist 

agenda. Moreover, although the Decree had no significant impact on the objectives it pursues, 

the nationalist Government omitted to undertake any other investigation or measures to find 

the true polluter. 

152. Thus, the Decree was never intended to protect the environment, but to fulfill Respondent 

Government’s nationalist agenda. Consequently, the Decree is a disguised restriction on 

investment. Therefore, justification from Art. 10(1) BIT does not apply. In conclusion, 

Respondent’s actions are not justified under Art. 10 BIT and Respondent remains liable. 

PART FOUR: COUNTERCLAIM 

153. This Tribunal lacks jurisdiction over Respondent’s counterclaim (I.), because an Arbitration 

Agreement for the counterclaim does not exist. Even if the Tribunal discovers an Arbitration 

Agreement to be existent, the Tribunal must find that the counterclaim is not admissible 

because it lacks the mandatory connectedness with the primary claim (II.). Even if the Tribunal 

finds that the claim is admissible, the Tribunal must find that Fenoscadia is not liable (III.). 

                                                 

171 Methanex, Part II, Chapter B, Page 3, para. 6. 
172 Continental, para. 192. 
173 Supra, para. 122ff. 
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I. THE SCC LACKS JURISDICTION OVER RESPONDENT’S COUNTERCLAIM 

154. The Tribunal must find that it lacks both jurisdiction ratione personae (A.) and jurisdiction 

ratione materiae (B.) over Respondent’s counterclaim because Respondent has neither 

standing under the BIT nor does an Arbitration Agreement exist. 

A. The SCC lacks jurisdiction ratione personae over Respondent’s counterclaim 

155. Kronos and Ticadia voluntarily provided only foreign investor with locus standi under their 

BIT. In contrast, the BIT in Genin provides that  

“[o]nce the national or company concerned has so consented [to binding 

arbitration], either Party to the dispute may initiate arbitration in accordance with 

the choice so specified in the consent”.174 

156. However, the Kronos-Ticadia BIT does not provide such locus standi for the host state, since 

under Art. 11(3) BIT only the foreign investor “may choose to consent to the submission” of 

the dispute to the SCC. Consequently, the Tribunal must find that it lacks jurisdiction ratione 

personae to consider Respondent’s counterclaim. 

B. The SCC has no jurisdiction ratione materiae over the dispute 

157. In Urbaser the tribunal found that “consent is the very foundation of arbitration”.175 Even if 

the Tribunal finds that the BIT allows for a counterclaim to be submitted by the host state, 

according to Art. 12(1) SCC-Rules, the Tribunal must decide that it manifestly lacks 

jurisdiction ratione materiae over the counterclaim, since no consent for this new claim was 

established. 

158. Art. 11(1) BIT covers investment disputes. Respondent might argue that the dispute at hand is 

to be subsumed under this provision. Nonetheless, as stated by numerous tribunals,  

“[i]n a case where the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal will give effect to any valid choice of 

forum clause in the contract.”.176 

In Saluka the tribunal further found that it lacked jurisdiction since the parties concluded a 

                                                 

174 Estonia-US-BIT, Art. VI(1)(b). 
175 Urbaser, para. 1118. 
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choice-of-forum clause.177  

159. In this new claim or counterclaim, Respondent seeks damages allegedly arising from 

Fenoscadia’s operations in Respondent’s territory.178 However, as contract-claim, this is a 

question of Respondent’s domestic law as set out in the provision No. 7 CA, which states that 

“any dispute arising directly out of this Agreement must be submitted to courts of the Republic 

of Kronos”. Therefore this dispute must be submitted to Kronian Courts, which hold exclusive 

jurisdiction under provision No. 7 CA. Since the BIT at hand does not contain an umbrella 

clause, which would allow contract-claims to be submitted before arbitration,179 this contract-

claim cannot be transformed into a treaty-claim. Consequently, the Tribunal must rely on the 

‘pacta sunt servanda’ principle in Art. 26 VCLT and respect this choice-of-forum clause, as 

set out by numerous tribunals.180 Hence, Respondent’s courts must be in charge of this dispute 

and like the tribunal in Saluka-I, this Tribunal must find it lacks jurisdiction. 

160. Moreover, Respondent might argue that the basis for submitting the counterclaim for 

arbitration is implicitly given under the BIT because Art. 11(5) BIT contains the word 

‘counterclaim’. Consequently, Respondent might argue further that Art. 11(3) BIT directs the 

SCC to solve disputes by applying the SCC-Rules as lex arbitri, which also mention 

counterclaims.181 However, this does not mean that the BIT itself incorporates such a 

possibility or that Fenoscadia implicitly agreed to the same.  

161. In the SCC arbitration in AMTO,182 the tribunal explicitly found that  

“the jurisdiction of an Arbitral Tribunal over a State part counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provisions of 

the treaty”.183 

Furthermore,  

“SCC Arbitration Rules in IIAs [refer] to the tools that regulate the procedure of 

dispute resolution and they do not extend the jurisdiction of tribunal over 
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counterclaims.”184 

 However, despite “being a part of consent, [such procedural rules do not extend the scope of 

consent itself] to cover counterclaims.”185 Accordingly, BITs contain dispute settlement 

procedure rules, like the SCC Arbitration Rules, only as a reference. 

162. Consequently, this Tribunal must also focus intently on the treaty-language. As stated above,186 

the Respondent has no locus standi under the BIT to advance its counterclaims. As such, 

Fenoscadia is not in a position to accept, implicitly or otherwise, counterclaims presented by 

Respondent under the BIT when the BIT itself never anticipated such a possibility. In sum, the 

Tribunal must find that no consent was established and that therefore an arbitration agreement 

for Respondent’s new claim does not exist. Accordingly, the Tribunal lacks jurisdiction ratione 

materiae over Respondent’s counterclaim. 

163. Moreover, Art. 11(2) BIT provides that “the parties to the dispute should initially seek 

resolution through consultation and negotiation”. However, Respondent did not negotiate with 

Fenoscadia with respect to the counterclaim.187 Hence, Respondent does not fulfill this 

prerequisite for submitting the dispute to the SCC and through the absence of negotiations, 

Fenoscadia also expressed that it did not consent to the submission of the claims to the SCC. 

164. Consequently, an arbitration agreement that covers Respondent’s claims does not exist and 

since the SCC therefore manifestly lacks jurisdiction over the counterclaim, the Tribunal must 

dismiss this counterclaim under Art. 12(1) SCC Rules. 

II. THE TRIBUNAL MUST FIND THAT THE COUNTERCLAIM IS NOT 

ADMISSIBLE, BECAUSE IT LACKS THE MANDATORY CONNECTEDNESS 

165. Even if the Tribunal discovers consent for this counterclaim, the counterclaim is not admissible 

since it lacks connectedness to the primary claim. 

166. In Saluka-I, the tribunal found that “a legitimate counterclaim must have a close connexion 

with the primary claim to which it is a response”.188 The ICJ found that the direct connection 

between the counterclaim and the primary claim must be established “both in fact and in 
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law.”189 Accordingly, the juridical connection is established when the primary claim and the 

counterclaim have the same legal ground.190 Thus, the counterclaim must be interpreted with 

reference to the legal instrument that sets out the rights and obligations of the host state and the 

investor.191 As found by numerous tribunals, the juridical connectedness can only be 

established if the investment contract does not contain a choice-of-forum clause and the 

counterclaim is a contract-claim over which the host state’s courts hold exclusive 

jurisdiction.192 Since the CA contains a choice-of-forum clause in its provision No. 7 and 

Respondent is only seeking to submit a contract-claim for which Respondent’s courts hold 

exclusive jurisdiction, there is also no juridical connectedness. 

167. Factual connectedness is established by the analysis of the object of the primary claim, which 

is the underlying investment.193 In Oxus, the tribunal found that the factual matrix cannot be 

established if the counterclaim refers to the operation while the primary claim relates to the 

investment as such.194 In the case at hand, Respondent wants damages for Fenoscadia’s 

operations in Kronos, which can only be considered as contract-claim. In contrast, Fenoscadia’s 

primary claim relates to the violation of the BIT as such. Accordingly, as stated above,195 

Respondent is trying to submit a contract-claim as counterclaim, although under the Ticadia-

Kronos BIT only the submission of treaty-claims is allowed because the BIT does not contain 

an umbrella clause. Following the tribunal in Oxus, this Tribunal must find the lack of factual 

connectedness because Fenoscadia’s primary claim concerned the “covered investment” as 

such. 

168. Moreover, Respondent seeks to sue Fenoscadia in its counterclaim under Art. 5 (iii) SCC-

Rules.196 However, this Article only describes “Notices” and does not provide the possibility 

of submitting counterclaims. 

169. In sum, the Tribunal must find that the primary claim and the Respondent’s new claim or 
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counterclaim are not connected and that, therefore, Respondent’s new claim is not admissible. 

III. EVEN IF THE TRIBUNAL FINDS THAT THE COUNTERCLAIM IS 

ADMISSIBLE, FENOSCADIA IS NOT LIABLE 

170. Were the Tribunal to decide upon the merits of Respondent’s counterclaim, Fenoscadia must 

neither pay damages for the Rhea River (A.) nor any other damages (B.). 

A. Fenoscadia is not liable for any damages to the Rhea River 

171. Fenoscadia must not pay compensation for any pollution that has occured in Respondent’s 

territory during the extraction of Lindoro.  

172. Art. 9(2) BIT states that the 

“Contracting Parties agree that the polluter should, in principle, bear the cost of 

pollution, with due regard to the public interest and without distorting investment 

or international trade.” 

Art. 2(2) BIT states that 

“obligations in Articles 4 to 9 apply to a person of a Contracting Party when it 

exercises a regulatory, administrative or other governmental authority delegated 

to it by that Contracting Party.” 

As the ICJ found in Pulp Mills an “obligation to adopt regulatory or administrative measures 

either individually or jointly and to enforce them is an obligation of conduct”.197 

173. In the case at hand, Fenoscadia is not responsible for the pollution of the Rhea River. According 

to Respondent’s regular 2-years-inspections under the CA, Fenoscadia was in full compliance 

with its all its obligations of conduct.198 Hence, Respondent’s experts told Fenoscadia that they 

were in full compliance with the “good practices for the sustainable exploitation of Lindoro”.199 

Since Respondent’s Ministry found Fenoscadia to be in full compliance with the CA, especially 

with the disposal of waste as laid down in provision No. 2.2 CA, their regulatory obligation to 

dispose this waste correctly is also on record as having been clearly in line with the BIT.  

174. Furthermore, Respondent’s experts confirmed Fenoscadia’s compliance. Therefore, 

Fenoscadia cannot be found to have been at fault or to have acted negligently in any way. 
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Consequently, Fenoscadia was also in full compliance with KEA.200  

175. Given these facts, Fenoscadia is not a polluter under Art. 9(2) BIT. In sum, Fenoscadia is not 

liable for the pollution of the Rhea River. Hence, Fenoscadia must not be required to pay any 

related damages. 

B. Fenoscadia must not pay any other damages 

176. Additionally, Fenoscadia is not liable for the health costs for the people infected with 

microcephaly and CVD. The tribunal in SDMI found that “damages may only be awarded to 

the extent that there is a sufficient causal link between the breach”201 of a treaty-provision and 

the caused harm. The breach of the treaty “provision must be the proximate cause of the 

harm.”202 Furthermore, as the ICJ found in Pulp Mills, precautionary measures, if they are 

allowed to be enacted, do not lead to a shift of the burden of proof.203 

177. In the case at hand, as Respondent is claiming damages, Respondent must prove the facts to 

establish Fenoscadia’s liability. Here, to the contrary, the Study was unable to establish any 

causal link between the occurrence of disease and both the conditions of the Rhea River and 

the exploitation of Lindoro.204 Moreover, assertions of causality lack sufficient factual 

support.205 Furthermore, since Respondent’s expropriations of Fenoscadia incidents of CVD 

and microcephaly have not significantly decreased,206 as genetic factors remain a possible 

cause.207 According to the standard set by the ICJ in Pulp Mills, Respondent must therefore 

deliver the requisite proof, which Respondent has failed to do. Respondent wants to abuse the 

Tribunal’s competence for expropriating Fenoscadia once again. However, the exploitation of 

Lindoro is not the ‘proximate cause’ of the harm Respondent asserts in its new claim. As such, 

since Respondent was not able to establish a causal link between Fenoscadia’s operations in 

Kronos and the occurrence of the diseases, Fenoscadia must not pay damages. 

178. Therefore, Fenoscadia is not a polluter and must therefore not pay compensation. 
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PART FIVE: PRAYERS FOR RELIEF 

 

Claimant (Fenoscadia) respectfully requests this Tribunal to find that: 

i) This Tribunal has jurisdiction over the investment dispute; 

ii) Fenoscadia’s claims are admissible and are not precluded by the fork-in-the-road 

clause; 

iii) Respondent violated the Art. 6 and 7 of the Ticadia-Kronos BIT, and therefore: 

(1) Fenoscadia is entitled to immediate return of the confiscated Lindoro; 

(2) Fenoscadia is entitled to receive compensation no less than USD 450,000,000 

with interest as of the date of issuance of the award; 

iv) The Tribunal should dismiss Respondent’s counterclaim; 

v) This arbitration should proceed to the Quantum and Costs Stage; 

vi) Respondent should bear all costs of the proceedings and pay the pre-award interest and 

post-award interest at a rate to be fixed by the Tribunal. 

 

Respectfully submitted on 16 September 2018. 
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