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STATEMENT OF FACTS 

 

1. The Claimant, Fenoscadia Limited, is a limited liability company incorporated under the 

laws of Ticadia in 1993 and it complies with all of its tax obligations in Ticadia. A private 

equity fund organized under the laws of Ticadia owns a 65% majority stake in Fenoscadia, 

and three Kronian nationals own a 35% minority stake. The management of Fenoscadia is 

in the hands of the board of directors, the composition of which is decided by way of 

voting. This voting right, which is held by each shareholder, is in proportion to the shares 

held by them. 

2. Respondent is the Republic of Kronos. On June 30, 1995, Kronos concluded the 

Agreement for the Promotion and Bilateral Protection of Investments with Ticadia.  

3. On June 1, 2000 Fenoscadia and Kronos entered into a concession agreement for the 

extraction of lindoro in the Site. The Agreement granted Fenoscadia a concession to 

exploit lindoro in the Site for 80 years. The Agreement was contingent upon the biennial 

grant of approval certificate based on inspections conducted by the Ministry for Forest, 

Agriculture and Land. Fenoscadia is the only entity engaged in the exploitation of lindoro 

in Kronos. 

4. In 2010, Fenoscadia transferred almost all of its mining activities to Kronos. This decision 

was strongly supported by Fenoscadia’s government. It had particularly assured 

Fenoscadia, through presidential speeches and statements, that the lack of a specific 

regulatory framework was not a risk for Fenoscadia’s activities. 

5. On January 1, 2015, Mr. Curt Bazings took office as the President of Kronos, with his 

Nationalist Party securing a majority in the House for a 5-year term, promising to 

significantly stimulate the national industry. This displaced the Liberal Party of Kronos 

which had been ruling for the past 60 years.  

6. On June 12, 2015, the House passed the 2015 KEA without any amendments to the draft 

bill submitted by Mr. Bazings. The KEA dictated miners to protect the waters from toxic 

mine waste. Failing which, they would be subject to severe penalties, fines, immediate 

withdrawal of environmental licenses with forfeiture of properties, and the obligation to 

compensate for the environmental damage. However, the KEA makes no mention to the 

possibility or conditions under which revoked licenses may be re-issued. The government 

of Kronos also created the Ministry of Environmental matters in-charge of enforcing 

Kronos’s environment-related policies, which include the inspections of Fenoscadia’s 

activities hitherto carried out by the Ministry for Agriculture, Forestry and Land.  
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7. In September 2015, the Ministry for Environmental Matters conducted its first inspection 

of the Claimant’s operations. As in all former inspections, Claimant was found in full 

compliance with its environment related obligations. 

8. In October 2015, the Ministry for Environmental Matters released data indicating the 

concentration of toxic waste found in the Rhea river. The data was largely based on 

inspections carried out since 2011. 

9. On May 15, 2016, the Federal University of Kronos published a completely state funded 

Study on the environmental impact of the exploitation of lindoro. The Study concluded 

that the contamination of the Rhea river was undoubtedly a direct consequence of lindoro 

exploitation. It also asserted an association between the exploitation of lindoro and the 

appearance of CVD and Microcephaly in Kronos based on the connection between 

graspel, waste material released during lindoro extraction, and the specific diseases. The 

said connection, however, is not widely accepted. 

10. On September 7, 2016, Mr. Bazings issued Presidential Decree No. 2424 which prohibited 

the exploitation of lindoro in Kronos. It irrevocably cancelled Fenoscadia’s licenses and 

concession agreement without compensation. The Decree came into force 5 days later. It 

immediately rendered Fenoscadia’s property in Kronos nearly useless. Fenoscadia however 

refused to file for bankruptcy as it remained confident of reaching a negotiated solution 

with the Kronian government.  

11. On September 8, 2016, Fenoscadia applied to the Kronian federal court seeking to set 

aside the Decree on grounds of violation of legislative due process or alternatively, suspend 

the effects of the Decree until negotiations with the government took place. As a pre-

requisite for negotiations for the re-instatement of lindoro exploitation, the government 

of Kronos that Fensocadia acknowledge its responsibility for the alleged environmental 

pollution and health consequences. 

12. On September 14, 2016, the Kronian authorities began confiscation of the extracted 

lindoro stored on Fenoscadia’s property as security for the compensation owed for the 

environmental damage. The entire process took 5 days to complete. 

13.  On February 22, 2017, the government spokesperson announced that the Decree would 

not be revoked. Fensocadia withdrew its case form the Kronos federal court. 

14. On April 27, 2017, Fenoscadia notified the Kronian Ministry for Foreign Affairs of a 

dispute under the Ticadia-Kronos BIT, and of its intention to proceed with arbitration 

pursuant to Article 11 of the BIT, if an agreement was not reached through negotiations. 

Kronos declined to negotiate. 
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15. In August 2017, a well-known mining sector magazine published a story about 

reinstatement of lindoro extraction under a joint venture between a state-owned company 

and private investors from Republic of Ibi. The Republic of Ibi is a neighboring country 

to the Kronos and its current government is sympathetic to the Nationalist Party’s 

ideologies.  

16. On November 10, 2017, the Claimant filed its request for arbitration before the 

Arbitration Institute of the Stockholm Chamber of Commerce in accordance with the 

Stockholm Chamber of Commerce Arbitration Rules, 2017 and the Official Rules of the 

Foreign Direct Investment International Arbitration Moot. 
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ARGUMENTS  

 

JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE TO HEAR THE CLAIM. 

1. The Claimant has submitted its claim for arbitration pursuant to Article 11 of the BIT for 

breach of rights created by the BIT with respect to an investment. The Article confers 

jurisdiction upon the tribunal to adjudicate disputes between a Contracting Party and an 

investor of the other Party arising out of or related to an alleged breach of any right 

conferred or created by the treaty with respect to an investment.1  

2. The Claimant and its claims meet all the jurisdictional requirements of the BIT.  

3. Claimant’s operations in the Respondent’s territory qualify as a covered investor under 

Article 1, Section 1 of the BIT. Its activities in the Respondent’s territory result from a 

contract whose performance required that Claimant constituted property in the 

Respondent’s territory.2  

4. According to Article 1 an “investor of a party” is “a Contracting Party, or a person, or an 

enterprise of a Contracting Party, that seeks to make, is making, or has made an 

investment in the other Contracting Party’s territory”.3  The BIT’s definition of ‘investor’ 

rests exclusively on the incorporation test with regards to judicial person; where such 

nationality must be possessed when the investor submits its claims and when the alleged 

treaty violation occurs.4 

5. Contrary to the Respondent’s contentions, the Claimant in the present case is an “investor” 

under the BIT as it is a limited liability company incorporated under the laws of the 

Republic of Ticadia since 1993.5 Therefore, the Claimant has possessed the requisite 

Ticadian nationality to rely on BIT at all relevant times, i.e. before the treaty violation on 

September 12, 2016,6 and on November 10, 2017 when the request for arbitration was 

submitted by the Claimant.7 

6. Claimant submits that Respondent’s objections are misdirected on three grounds. First, 

the interpretation of Article 1 of the BIT in accordance with the VCLT provides for an 

                                                 
1 Article 11, Section 1, Ticadia-Kronos BIT, 1995. 
2 Article 1, Section 1(f), Ticadia-Kronos BIT, 1995. 
3 Article 1, Section 4, Ticadia-Kronos BIT, 1995. 
4 Société Générale, ¶ 105-17. 
5 Statement of Uncontested Facts, ¶ 6. 
6 Statement of Uncontested Facts, ¶ 23. 
7 Statement of Uncontested Facts, ¶ 29. 
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inclusive definition of an investor [A]. Second, the BIT does not provide for a substantial 

business activity test for the determination of investor nationality, in the absence of any 

denial of benefit clause [B]. Third, the location of control and ownership of Claimant is 

irrelevant, as the only issue which matters is the nationality of the Claimant itself [C].  

A. Article 1 of the BIT Provides an Inclusive Definition of an Investor. 

7. The BIT in Article 1, Section 4 defines an “investor of Contracting Party” as an enterprise 

of a Contracting Party that has made an investment in the territory of the other Contracting 

Party.8 The treaty interpreted according to the rules set forth in Article 31 of the VCLT,9 

must be read with ordinary meaning being given to the terms of the treaty in their context 

and in light of its object and purpose. 10 

8. Therefore, the Claimant asserts that it falls under the ambit of “investor” under the BIT 

because according to the ordinary meaning, investor nationality is decided on the basis of 

the state of incorporation [1]. The state of incorporation test is likewise confirmed by the 

context and the object and purpose of the BIT [2]. Further, the assignment of nationality 

of the state of incorporation is recognized in international law [3]. 

1. According to the ordinary of the terms the BIT, investor nationality is defined on 

the basis of the state of incorporation. 

9. The ordinary meaning of ‘enterprise of a Contracting Party’ is “[a] business or corporation” 

of a Contracting Party.11 The recognition of legal personalities, such as businesses or 

corporations, depends on the will of the state, as expressed in its domestic law.12 Thus, a 

legal corporation is considered to be ‘of’ the state which allowed its creation.13 

10. Arbitral tribunals in the past have confirmed that the definition of “investor” is to be 

determined with adherence to the ordinary meaning of the terms and not looking beyond 

to beneficial interests or importing restrictions not found in the wording of the relevant 

treaty.14 

11. Therefore, ordinary meaning being given to the terms it defines investor nationality on the 

basis of the test of incorporation. 

                                                 
8 Article 1, Section 4, Ticadia-Kronos BIT, 1995. 
9 See, eg. Mondev, ¶ 43; Rompetrol, ¶ 85. 
10 Article 31(1), VCLT. 
11 Enterprise, Oxford Dictionary. 
12 Barcelona Traction, ¶ 38; Diallo, ¶ 61. 
13 Sornarajah, 198; see, Dolzer & Schreuer, 47. 
14 CSOB, ¶ 25; Rumeli, ¶ 326. 
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2. The state of incorporation test is likewise confirmed by the context and the object 

and purpose of the BIT.15 

12. The preamble expresses the Contracting Parties’ intent to “promote greater economic 

cooperation with respect to investments by nationals and companies of one Contracting 

Party in the territory of the other” and “promotion and protection of investments of 

investors of one Contracting Party in the territory of the other Contracting Party”.16  

13. The object and purpose are also reflected in Article 3 of the BIT which imposes a positive 

obligation on the Contracting Parties to “create favorable conditions for investment in its 

territory by investors of other Contracting Party”.17 

14. The most reasonable reading of such context is one that stimulates economic relations 

among Contracting States.18 First, tribunals in Tokio Tokeles and SGS interpreted nearly 

identical preambular language as indicative of the treaty’s broad definition of investors.19 

Second, the tribunals took such broad definition as a rejection of the control or substantial 

business activity test, which would restrict the scope of ‘investor’ under the respective 

BITs.20 

15. Therefore, the context and the object and purpose likewise confirm the test of state of 

incorporation as it provides the widest criterion for assigning nationality to juridical 

investors.21 

3. Further, the assignment of nationality of the state of incorporation is recognized in 

international law. 

16. Article 31(1)(c) of the VCLT provides for application of rules of international law 

applicable in relation between parties for the purposes of treaty interpretation.22 

International law espouses a very limited criterion for determination of nationality of 

juridical persons, i.e. the state of incorporation and registered office.23 The relation of 

nationality to a social fact of attachment or a genuine connection of existence has been 

formally disavowed in the corporate context.24  

                                                 
15 SGS. 
16 Preamble, Ticadia-Kronos BIT, 1995. 
17 Article 3, Section 1, Ticadia-Kronos BIT, 1995. 
18 See generally, Aguas del Tunari, ¶ 332.  
19 SGS, ¶ 116; Tokio Tokelés, ¶ 31. 
20 SGS, ¶ 116; Tokio Tokelés, ¶ 31. 
21 Oxford Handbook, 76; see, Barcelona Traction, 41-44; see also, Diallo, 605. 
22 See, Rights of Passage Over Indian Territory; Oppenheim, 1275. 
23 Barcelona Traction, 41-44; Diallo, 605. 
24 Barcelona Traction, 41-44; Amerasinghe, 125; Harris, 289. 
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17. Therefore, Article 1 of the Ticadia-Kronos BIT, ordinary meaning given to its terms, 

considering its object and purpose, read with applicable rules of international law, provides 

for an inclusive definition of ‘investor’ based exclusively on the criterion of incorporation.  

18. For the aforementioned reasons, the Claimant, i.e. Fenoscadia, is an ‘investor’ of Ticadia 

and a protected investor under the BIT, as it has been incorporated and has its registered 

office in Ticadia since 1993.25 

B. The BIT Does Not Provide a Substantial Business Activity Test for the 

Determination of Investor Nationality. 

19. The Respondent’s objection is primarily based on the transfer and concentration of almost 

all the operations of the Claimant in Kronos and basing its business decisions and 

economic interests only on its activities in Kronos.26 This according to the Respondent 

shifted the Claimant’s nationality under the BIT, to Kronos.  

20. The Claimant submits that such an interpretation of the BIT would be misguided because, 

first, the absence of denial of benefit provision in the BIT was deliberate [1]. Second, in 

the absence of guiding principles in the BIT, application of substantial business activity 

test would result in uncertainty [2]. Alternatively, even if the tribunal accepts its 

applicability, the Claimant’s substantial business activities are in Ticadia [3]. 

1. The absence of denial of benefit provision in the BIT was deliberate. 

21. The requirement of substantial business activities ensures that treaty protection is restricted 

to only those investors that contribute to the economy of their home state.27 International 

investment agreements include denial of benefits clause to restrict the access to investment 

arbitration only to entities that they intend to offer treaty protection.28 

22. There is no specific ‘denial of benefits’ provision with respect to enterprises that lack a 

substantial business interest in the state of incorporation in the BIT. The omission of such 

a requirement must be considered as a deliberate choice of the Contracting Parties,29 

especially considering that a number of contemporary BIT’s had express denial of benefit 

clauses.30 

                                                 
25 Statement of Uncontested Facts, ¶ 6. 
26 Answer to Request for Arbitration, ¶ 4.  
27 Alps Finance; Baumgart, 256; Investor-State Arbitration (Comment), 6. 
28 Barton Legum; Pac Rim (Jurisdiction), ¶ 4.53, 4.85. 
29 Tokio Tokelés, ¶ 36. 
30 See, eg., Article 1(2), US-Argentina BIT; Article 1(2), US-Ukraine BIT; Art. 17(1), ECT. 
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23. The reading-in of a substantial activity test as required by the Respondent would run 

contrary to the intention of the contracting parties as expressed in the BIT. Therefore, the 

Respondent’s objection to jurisdiction based on the Claimant’s lack of substantial business 

activities in Ticadia liable to fail. 

2. Further, application of substantial business activity test would result in uncertainty. 

24. The requirement of substantial business activities ensures that treaty protection is restricted 

to only those investors that contribute to the economy of their home state.31 This 

presupposes however that the treaty includes a clarification on how the notion of 

substantial business activities should be interpreted by arbitral tribunals.32 This is because 

the exact content of the doctrine remains undefined. 33 

25. The uncertainty inherent in the Respondent’s call for a test based on an uncertain level of 

business activity would be inconsistent with the object and purpose of the BIT.34 Such an 

interpretation of the definition of investor is precluded under Article 31 of the VCLT.  

3. Alternatively, the Claimant’s substantial business activities are located in Ticadia. 

26. Even if the tribunal holds that the BIT contains a substantial business activity requirement, 

the Claimant still qualifies as an “investor” as it has substantial business activities in Ticadia. 

27. Substantial business activities were defined in the Amto case in which the tribunal 

concluded that “materiality, not the magnitude of the business activity is the decisive 

question”.35 This is also in accordance with the ordinary meaning of the term “substantial”, 

i.e. “important”.36 

28. In Amto, the investment treaty required an enterprise to have substantial business activities 

in state of incorporation. However, “substantial” was not defined in the text of the treaty. 

The investor company had rented an office space, opened a bank account and maintained 

personnel in its place of incorporation. These activities were sufficient to be considered 

substantial by the tribunal.37 In Pac Rim, the tribunal deemed absent a bond of economic 

substance, but underlined that the investor had no bank account, employees or even 

continuous physical presence.38 

                                                 
31 Baumgart, 256; Public Investor-State Arbitration (Comment), 6. 
32 Baumgart, 256. 
33 Douglas (2003), 172; Brownlie, 482-83. 
34 Aguas del Tunari, ¶ 247; Ulysseas, ¶ 173. 
35 Amto, ¶ 69. 
36 Blacks Law Dictionary,1441.  
37 Amto, ¶ 69. 
38 Pac Rim (Jurisdiction), ¶ 4.68-4.71. 
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29. In the present case, the Claimant has an office space,39 complies with the tax obligations,40 

employs senior management,41 and conducts its board meetings in its state of 

incorporation, i.e. Ticadia.42 Therefore, the Claimant’s engagements in Ticadia constitute 

substantial business activities and hence, the Respondent cannot rely upon the substantial 

business activities test to deny jurisdiction. 

C. The Nationality of Control and Ownership of Claimant is Irrelevant. 

30. Finally, the Respondent objects to jurisdiction on the grounds that the Claimant is a 

Kronian national as it is effectively controlled by Kronian nationals.43  

31. The Claimant submits that the Respondent’s argument is devoid of authority and wholly 

irrelevant to the determination of the nationality of the Claimant. The Claimant’s 

nationality is independent of the nationality of its control [1], and piercing of the 

Claimant’s corporate veil to determine nationality is not justified [2]. Alternatively, the 

Claimant is controlled by Ticadian nationals [3]. 

1. The Claimant’s nationality is independent of the nationality of its control. 

32. A corporation as defined in Blacks Law Dictionary, is  

“a group of succession of persons established in accordance with legal rules into a 
legal or juristic person that has legal personality distinct from the natural persons 
who make it up, exist independently apart from them, and has legal powers that its 
constitution gives it”.44 

33. Customary international law recognizes the distinct legal personality of a corporation, 

capable of enforcing its own rights separate from that of its shareholders.45 Thus, the ILC 

draft articles on Diplomatic Protection clearly distinguish between the nationality of 

shareholders and the nationality of the corporation.46  

2. Piercing of Claimant’s corporate veil to determine nationality is not justified. 

34. The process of ‘veil piercing’47 is essential to disregard the separation between entities 

organized in a corporate form and its shareholders, and determine its nationality based on 

                                                 
39 Exhibit 2. 
40 Procedural Order No. 2, ¶ 2. 
41 Statement of Uncontested Facts, ¶ 7. 
42 Statement of Uncontested Facts, ¶ 12. 
43 Answer to Request to Arbitration, ¶ 3. 
44 Blacks Law Dictionary, 276. 
45 See, ILC report on Diplomatic Protection, 3-4; see also, Art. 44, ILC Articles on Responsibility of States; Diallo, 

¶ 61. 
46ILC report on Diplomatic Protection, 58; Ebenroth & Bippus, 11. 
47 Beaufort & Morse, 432; Lyons, 523; see, UNCTAD (1993), 183. 
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its control.48 In the absence of a written arbitration agreement providing for the same, the 

veil is pierced by tribunals only in exceptional cases.49  

35. The equitable doctrine of veil piercing indicates that the veil is lifted in international 

investment disputes only to prevent the abuse of the privileges of a legal personality.50 The 

Claimant submits that it has not misused its legal personality either to hide its identity51 [a] 

or to gain access to BIT protection [b].52  

a. The Claimant did not use its corporate personality in order to hide its identity. 

36. The tribunal in Tokio Tokelés determined that one aspect of the abuse of legal personality 

is concealing of its nationality from the host state.53 

37. In the present case, the Claimant made no attempt to conceal its identity from the Kronian 

authorities. To the contrary the Claimant’s foreign nationality was recognised by the 

Respondent. The Claimant was termed as a foreign company during its participation in the 

public auction54 and the same is reflected in the Concession Agreement.55  Its status as a 

foreign entity was also confirmed by the President of the Respondent’s government in 

2017.56 

b. The Claimant was not created merely to benefit from protection of the BIT. 

38. To limit the abusive use of incorporation by investors, tribunals have qualified the 

otherwise vulnerable investor definitions.  A change of corporate nationality is only 

considered an abuse of its legal personality if the dominant motive behind the change was 

gaining access to investment treaty protection and there existed a dispute between the 

parties or one was foreseeable.57 The tribunal in Tidewater held that a dispute was 

foreseeable if it was within the reasonable contemplation of the investor at the time of 

restructuring.58 

39. In the present case, the Respondent alleges that acquisition of 35% of the Claimant’s shares 

by Kronian nationals in 2012 and their subsequent control over the Claimant changed its 

                                                 
48 Autopista, ¶ 67; Kryvoi, 173; Boeckstiegel, 41. 
49 Barcelona Traction ¶ 58; Diallo, 605; see, Triantafyllou, 623. 
50 Tokio Tokelés, ¶ 56; ADC ¶ 335. 
51 Tokio Tokelés, ¶ 56; ADC ¶ 335. 
52 Pac Rim (Jurisdiction), ¶ 2.45; Tidewater, ¶ 183-198.  
53 Tokio Tokelés, ¶ 56; ADC ¶ 335. 
54 Statement of Uncontested Facts, ¶ 4. 
55 Exhibit 2. 
56 Exhibit 6, ¶ 1. 
57 Tidewater, ¶ 183-198; Pac Rim, ¶ 2.47; Mobil, ¶ 205; Reneé , ¶ 185. 
58 Tidewater, ¶ 193. 
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nationality to Kronian.59 However, at the time no dispute existed or was foreseeable as the 

Respondent’s government was in complete support of the Claimant’s activities.60 Further, 

the Claimant was always found to be compliant with its environmental obligations both 

under the Agreement and the KEA.61 Thus, the Claimant could not reasonably 

contemplate a dispute with the Respondent on grounds of environmental pollution. 

Therefore, the restructuring cannot be termed as an abuse of the Claimant’s legal 

personality.   

40. The piercing of the corporate veil is mandatory to determine the nationality of the effective 

control of the Claimant. Therefore, in its absence, Respondent’s argument, ascribing the 

nationality of effective control on the Claimant, is redundant and liable to be dismissed.  

3. Alternatively, the Claimant is controlled by Ticadian nationals. 

41. The term “control” is defined as ownership of a majority of ordinary shares or voting 

power.62 The Amco decision laid down that tribunals should only look to the first layer of 

ownership to determine control rather than repeatedly piercing the veil to arrive at the 

ultimate control.63 The tribunal reasoned against piercing of subsequent layers as the 

concept of nationality being a classical one is based on the place of incorporation and 

determination of nationality on the basis of control was only an exception.64 

42. Thus, tribunals generally refrain from looking beyond the first layer of control to the 

ultimate controller unless the entity is a mere shell company with no substantial business 

activities in its state of incorporation.65 

43. In the present case, 65% of the Claimant’s shares along with proportional voting power is 

held by a private equity fund incorporated in Ticadia.66 The Claimant also maintains 

substantial activities in the state of Ticadia.67 Thus, there is no reason to look beyond the 

first layer of control. Therefore, on the basis of the control test the Claimant is a Ticadian 

investor under the BIT. 

 

                                                 
59 Answer to Request for Arbitration, ¶ 3. 
60 Exhibit 2, Excerpt of Presidential Annual Speech of 2 January 2013. 
61 Statement of Uncontested Facts, ¶ 19. 
62 OECD (2008), 127-28; Autopista, ¶ 64-65, 69; American Manufacturing, ¶ 5.15. 
63 Amco ¶ 14. 
64 Amco ¶ 14. 
65 Wisner, 936; Bétons, 190. 
66 Statement of Uncontested Facts, ¶ 6. 
67 Refer § I.B.2. 
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ADMISSIBILITY 

II. THE CLAIMANT’S CLAIMS ARE ADMISSIBLE BEFORE THE ARBITRAL TRIBUNAL IN 

VIEW OF THE LAW SUIT FILED BEFORE THE DOMESTIC COURTS OF RESPONDENT. 

44. The Respondent has contested the jurisdiction of this tribunal in lieu of the proceedings 

initiated by the Claimant in the domestic Courts of the Respondent. the Claimant humbly 

submits that this tribunal has the adequate jurisdiction in the present matter because the 

resort to arbitration as the claims before both the fora are not the same [A]. The claims in 

the proceedings have different legal basis [B]. The Claimant has not triggered the Fork-

in-the-road clause. 

A. The Claims in the Respective Proceedings have Different Legal Basis. 

1. The present claim is a treaty claim and not a contractual claim. 

45. In the Vivendi Annulment Decision, the ad hoc Committee differentiated between 

contract and treaty claims. It stated that the existence of a contract jurisdiction clause could 

not impede a treaty claim from being brought before an international tribunal.68  

46. The tribunal in Toto explained that the forum jurisdiction clause provided for in the 

contract established a forum for contractual claims and the clause in the treaty, established 

a forum for treaty claims, even if the same actions may give rise to a breach of contract.69 

The tribunal also stated that when the claims both regard contract and treaty breaches, the 

tribunal will have jurisdiction despite the contractual forum selection clause.70 

47. The proceedings before the domestic courts in Kronos were limited only to suspend the 

effects of the Decree which included the prohibition of exploitation of lindoro, revocation 

of the Claimant’s licence and the termination of the agreement and to declare the decree 

unconstitutional on grounds of violation of legislative due process.71 None of the claims 

made by the Investor in the domestic court invoked any treaty protection provisions or 

concerned a breach of any right conferred or created by the BIT. The subject matter of 

this arbitration is the expropriation claim, the breach of the investor’s legitimate 

expectations and of the fair and equitable treatment, as is guaranteed to the Claimant’s 

under the BIT.72  

                                                 
68 Vivendi-II, ¶ 101. 
69 Toto ¶ 214. 
70 Toto ¶ 216. 
71 Statement of Uncontested Facts, ¶ 23. 
72 Art. 7, Ticadia- Kronos BIT. 
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48. Therefore, as the ICSID tribunal noted in the CMS73, when the causes of action are 

brought under different instruments the fork-in-the-road clause cannot be triggered. 

2. The right of the claimant to approach the tribunal is unaffected by the concession 

agreement 

49. The forum selection clause in an Agreement cannot affect the Claimant's right to go to 

international arbitration based on the BIT.74 Many ISCID tribunals have held that:  

“as contractual claims are different from treaty claims even if there had been or 
there currently was a recourse to the local courts for breach of contract, this would 
not have prevented submission of the treaty claims to arbitration”.75 

50. It is recognized, that  

“if the decision for local courts was made outside the investment treaty regime [...] 
the ‘fork-in-the-road’ provision might not take effect and the issue of the 
distinction between contract and treaty claims [...] becomes crucial”.76  

51. And as has been established above as the present claim is treaty based, the decision to 

approach only the local courts under the Concession Agreement77 cannot restrict the 

Claimant’s from pursuing the arbitral remedies under the BIT before this tribunal. 

B. The Fork-In-The-Road Clause is Not Triggered in the Present Case. 

52. Article 11, Section 2 of the Ticadia- Kronos BIT contains a fork-in-the-road clause or 

forum choice clause under which the investor may choose between the litigation of its 

claims in: the host state’s domestic court [1], any applicable dispute settlement procedure 

previously agreed to by the parties [2], or the Stockholm Chamber of Commerce 

arbitration [3]. Nonetheless, consent to the SCC arbitration is conditioned on the fact that 

the dispute has not been submitted to any other of the avenues identified above. In the 

present case, the Fork in the road clause has not been triggered as the fundamental basis 

test is not satisfied [4]; Alternatively, the Triple Identity Test is not satisfied [5]. 

1. The fundamental basis test is not satisfied. 

53. The Respondent submits that in present dispute, the applicable legal test to adopt 

concerning the trigger of the fork-in-the-road provision is the one laid down in the 

Pantechniki78 case.  

                                                 
73 CMS (Jurisdiction) ¶72. 
74 Vivendi-II ¶ 113. 
75 CMS (Jurisdiction) ¶74- 76 ; Olguin ¶ 30. 
76 Oxford Handbook, 999. 
77 Exhibit 2. 
78 Pantechniki ¶ 61. 
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54. The Tribunal in Pantechniki relied on the fundamental basis of a claim, as relied on by the 

America-Venezuela Mixed Commission in the Woodruff case79 and later modified and 

accepted in Vivendi II.80 The Court rejected the application of any principles as generalities 

in determining whether the fork-in-the-road clause would be applicable, and instead 

focussed on claims having the “same normative sources” and that “the same facts can give rise to 

different legal claims and similarity of prayers doesn’t necessarily bespeak an identity of causes of action.”81 

With regards to the present claims and those before the domestic Court of the Respondent, 

the factual background and basis of the claims is different [a], and the proceedings before 

the domestic Court was withdrawn by the Claimant [b]. 

a. The factual background and basis of the claims is different . 

55. The subject matter of this arbitration is the expropriation claim, the breach of the investor’s 

legitimate expectations and of the fair and equitable treatment, as is guaranteed to the 

Claimant’s under the BIT.82  

56. The subject matter of the claim before the Federal Court in Kronos is the breach of the 

Concession Agreement by Kronos, by passing of the Decree. The fundamental difference 

between the two subject matters is that, while in the arbitration case, the core of the dispute 

is the obligation of Kronos to fulfil its obligations under the BIT, and before the domestic 

courts, the core of the dispute resides in respect of the contractual provisions by the state 

of Kronos and the unilateral varying of these at the behest of the Decree. 

57. The proceedings by the Claimant’s in the Kronos Federal Court were instituted after issue 

of the Presidential Decree No.2424. The Decree had prohibited the exploitation of 

Lindoro, revoked the license of the Claimant, and terminated the Agreement.83 The 

sustained effects of the Decree would inevitably make the Claimant unable to sustain its 

mining operations in Kronos, which it was bound to under the Concession Agreement, as 

it would no longer have the licence to do so after the termination of the same and the 

Concession Agreement.  

58. Thus, to prevent this damage the revocation of Decree was essential which was exclusively 

within the jurisdiction of the domestic courts, which have been determined to be the apt 

forum for the same.84 Some disputes pending before the national courts “may relate 

                                                 
79 Woodruff. 
80 Vivendi-II ¶95. 
81 Pantechniki. ¶ 64-68. 
82 Art. 7, Ticadia-Kronos BIT. 
83 Statement of Uncontested Facts ¶ 23. 
84 Genin ¶330-333. 
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somehow to the investment, [while] they are not ‘identical’ to the investment dispute.” 

This recourse to domestic courts does not necessarily reflect a choice which would 

preclude international arbitration.85 In Genin, the tribunal concluded that although there 

were some overlapping aspects between the facts giving rise to the dispute and those at 

issue in the Estonian litigation, they did not cover the “investment dispute” itself.86 

Therefore, the tribunal concluded that the cause of action of the dispute was not identical 

and thus the Claimant could make use of the ICSID arbitration mechanism.87 

59. Thus, the underlying facts of the claims in the present case can at best merely overlap but 

are not identical. 

b. The proceedings before the domestic courts were withdrawn by the claimant. 

60. After the efforts at negotiation with the government failed and the operations of the 

Claimant completely shut down, did the Claimant move this Tribunal. If the object 

would’ve been to claim damages in the domestic fora as is before this Tribunal, the 

Claimant would not withdraw its appeal before the Kronos Circuit Court.88  The passing 

of an award by a domestic court being necessary to prohibit claims from being instituted 

before a tribunal, the appeal before the Federal Court of Kronos, which was withdrawn 

formally before its conclusion, does not prevent claims from being instituted before this 

tribunal.89 The domestic courts did not adjudicate on the merits of the dispute 90 and thus 

claims before this Court are not precluded by the Fork in the road clause.  

2. The triple identity test is not satisfied.  

61. To the extent that a dispute might involve the same parties, object and cause of action, it 

might be considered as the same dispute and, thus, the fork-in-the-road clause would 

preclude its submission to international arbitration tribunals.91 This triple identity rule, 

where failure of only one of the requirements is given as a reason to disallow fork-in-the- 

road preclusion, is endorsed by most arbitral tribunals.92 The triple identity criterion need 

to be satisfied cumulatively.93 In the present case, albeit the parties to the disputes are the 

                                                 
85 Oxford Handbook, 1026-1027. 
86 Genin ¶ 332. 
87 Genin ¶ 332. 
88 Statement of Uncontested Facts, ¶ 25. 
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same, There is no identity of cause of action [a], and there is no identity of object of 

proceedings [b]. 

a. There is no identity of cause of action. 

62. The fork in the road provision applies solely if the causes of action in the domestic 

proceedings and in the international dispute are identical.94 Cause of action concerns the 

grounds or set of facts alleged that constitute the basis of the claim95 and that the same 

legal arguments are relied upon.96 The fork in the road provision applies solely if the causes 

of action in the domestic proceedings and in the international dispute are identical.97 Cause 

of action concerns the grounds or set of facts alleged that constitute the basis of the claim98 

and that the same legal arguments are relied upon.99 In Toto100, the tribunal stated that 

“contractual claims arising out of the Contract do not have the same cause of action as a 

Treaty claim.” 

63. As has been stated previously, the claims before this tribunal rise from the BIT and are in 

response to the breach of obligations under the same BIT, whereas the claims before the 

Domestic Court for a were based on the dispute resolution clause in the Concession 

Agreement. Further, as the ICSID tribunal noted in the CMS,101, when the causes of action 

are brought under different instruments the fork in the road clause cannot be triggered.  

64. Thus, there is no identity of cause of action in the case at hand. 

b. There is no identity of object of proceedings. 

65. The object of a proceedings has been interpreted to be ‘the type of relief sought’.102 Article 

37(5) Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of 

Commerce, 2017, which deals with interim measures, stipulates that a request made for 

interim measures to a judicial authority is not compatible with arbitration agreement or the 

rules. 

66. The proceedings before the domestic courts in Kronos were limited only to suspend the 

effects of the Decree103, thus the relief being of interim and administrative nature. The 

                                                 
94 Dolzer & Schreuer. 217. 
95 Cremades & Madalena, 509. 
96 Vivendi-II ¶101; Pantechniki ¶ 64-68. 
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relief sought in this arbitration is the compensation for the expropriation of the Claimant’s 

investment in the Respondent’s territory.104  

67. Thus, the relief sought was interim in nature and in accordance with the SCC Rules, and 

would not be incompatible with the provision of relief under the BIT. 

3. The actions pursued by the Claimant were defensive and reactive actions. 

68. The fork in the road clause stipulates that the choice between the alternative avenues 

should be made entirely free and not under duress.105 It has been particularly considered 

whether the actions of the Claimant, in the domestic setting, were affirmative or reactive.106 

The Tribunal in Enron107 noted that the entity’s actions were defensive, as it was opposing 

the tax measures imposed on it. In CMS v. Argentina108, the steps taken by the local company 

were adjudicated to be defensive and reactive. In both cases, the tribunals found no “fork 

in the road” provision had been triggered. 

69. In the present case, after the passing of the Presidential Decree, exercising any option to 

resist or postpone its effects would have been warranted under the circumstances. Thus, 

expediently responding in a domestic forum cannot be considered voluntary. 

70. For the foregoing reasons, the “fork in the road” provision does not preclude the 

admissibility of the present claim before this Tribunal. 

MERITS 

I. RESPONDENT HAS EXPROPRIATED THE CLAIMANT’S INVESTMENT IN VIOLATION 

OF ARTICLE 7 OF THE BIT. 

71. An investment is directly expropriated by outright seizure or formal or obligatory transfer 

of title in favor of the host state.109 Expropriation may also take place indirectly through 

measures short of physical takings that results in the effective loss of management, use or 

control, or commercial worth, of an investment.110 

72. The execution of the Decree, its implementation, and other related acts amounted to an 

expropriation of the Claimant’s investment [A]. The actions of the Respondent amount 

to an unlawful expropriation under the BIT [B]. The Respondent’s actions do not 
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constitute a non-compensable deprivation of property [C]. Lastly, the Respondent cannot 

invoke the ‘General Exceptions’ under Article 10 of the BIT [D].  

A. Respondent’s Actions Amount to an Expropriation of the Claimant’s Investment. 

73. Article 7, Section 1 of the BIT proscribes the Contracting Parties from directly or indirectly 

expropriating an investment in the following language:  

“neither Contracting Party shall nationalize or expropriate a covered investment 
either directly or indirectly through measures having an effect equivalent to 
nationalization or expropriation”.111 

74. The execution of the Decree on September 12, 2016 cancelled the Claimant’s license and 

concession agreement for the exploitation of lindoro.112 Thus, the Respondent indirectly 

expropriated the Claimant’s investment [1]. Additionally, the physical seizure of the 

lindoro stored on Claimant’s facilities amounted to direct expropriation [2]. 

1. Respondent indirectly expropriated the Claimant’s investment. 

75. Indirect expropriation occurs when the investor is deprived of the economic benefits of 

its investment [a],113 or its legitimate expectations are vitiated [b],114 and the measure is 

permanent in nature [c].115 The present case is a glaring example of an indirect 

expropriation of the Claimant’s investment as the Respondent’s actions fulfil the 

aforementioned criteria. 

a. Claimant is deprived of the economic benefits of its investment. 

76. De facto or indirect expropriation are measures that do not involve an overt taking but that 

effectively neutralize the benefit of the property of the foreign owner.116 To amount to 

expropriation the destruction of the investment’s economic value should be total or close 

to total.117  

77. Arbitral practice shows that the unilateral termination of contracts by executive order or 

legislative promulgation, as opposed to termination of contract by exercise of contractual 

rights, deprives the investor of the expected benefits of its investment and amounts to 

expropriation.118  
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78. In the present case, the Claimant’s concession agreement and license is an investment 

under Article 1, Section 1(f) of the BIT.119  

79. The main business of the Claimant in the Respondent’s territory was the mining of lindoro 

under the concession agreement and license,120 which was expected to continue for at least 

63 more years.121 The repudiation of the concession and license turned the Claimant’s 

investment nearly useless.122 It left the Claimant as company with assets but without a 

business in Ticadia and deprived it of the expected economic benefit from its 

investment.123 Further, it is pertinent to note that the termination was a consequence of a 

sovereign act and not an exercise of a contractual right.124  

80. Therefore, the actions of the Respondent indirectly expropriated the Claimant’s 

investment by reducing the value of investment to zero. 

b. Claimant’s legitimate expectations are vitiated. 

81. Legitimate expectations relate to a situation where a Contracting Party’s conduct creates 

reasonable and justifiable expectations on the part of an investor, such that a failure by the 

Party to honor those expectations cause the investor to suffer damages.125 The breach of 

these legitimate expectations may amount to indirect expropriation.126 

82. Legitimate expectations of the investor can be based on explicit and specific legal 

obligations assumed by the host state, such as by contracts.127 The situation is similar when 

the host state has announced officially, such as by unilateral statements made by the head 

of a state,128 their intent to pursue a certain conduct in the future.129 These specific 

commitments limit the right of the host state to adapt the legal framework to changing 

circumstances.130  

83. In the present case, the Claimant had entered into a concession agreement with the 

Respondent, the validity of which extended for a period of 80 years.131 The Respondent 

also assured the Claimant, specifically, through presidential statements and speeches that 

the regulatory framework of the country would not pose a risk for the Claimant’s 
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activities.132 Further, the Claimant was always found to be compliant with its environmental 

obligations both under the Agreement and the KEA.133  

84. Thus, the aforementioned facts create a legitimate expectation of a stable regulatory 

environment based on the legal obligations under the concession agreement and 

representations made by the Respondent. 

85. Therefore, premature and specific termination of only the Claimant’s concession 

agreement and license, due to a change in policy regarding the legal validity of lindoro 

mining, amounted to an expropriatory breach of the its legitimate expectations. 

c. Effects of the Decree are permanent in nature. 

86. The duration of a governmental measures affecting the interests of a foreign investor is 

important for the assessment of whether an expropriation has occurred.134 As a rule, only 

an interference that is permanent135 will lead to an expropriation.136 A measure is deemed 

to be permanent when there is no immediate prospect that the owner will be able to resume 

the enjoyment of his property.137 

87. In the present case, the Decree irrevocably terminates the Claimant’s concession 

agreement and license.138 The KEA also makes no mention of the possibilities or 

conditions under which revoked license may be re-issued.139 Therefore, the actions of the 

Respondent caused a permanent deprivation of the expected economic benefits of the 

investment that is tantamount to expropriation.     

2. Seizure of lindoro stored on Claimant’s facility amounts to direct expropriation. 

88. Direct expropriation, inter alia, involves a physical seizure of the investment.140 In the 

present case, at the time of execution of the Decree the Claimant had large amounts of 

extracted lindoro ready for transportation which was required to fulfill its contractual 

obligations (with other parties).141 This extracted lindoro is an investment under under 

Article 1, Section 1(h) of the BIT.142 Therefore, its confiscation amounts to direct 

expropriation of the Claimant’s investment. 
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B. The Expropriation is Unlawful under Article 7 of the BIT. 

89. The BIT lays down four criteria for an expropriation to be legal, that the measure must be 

in pursuance of a public purpose [1], in accordance with due process of law [2], non-

discriminatory [3], and compensation was provided [4]. All the requirements of Article 7 

were violated by the Respondent. Under the BIT the lack of even one of these 

requirements leads to the conclusion that the expropriation was unlawful.143 In the present 

case, the Respondent’s measures have violated all the aforementioned conditions. 

1. Respondent’s actions were not in pursuance of public purpose. 

90. The public purpose is the first criterion which should be met for expropriation to be lawful 

under the BIT.144 The Respondent may contend that the state is competent to assess 

whether its actions serve a public purpose, however, case law stipulates that public purpose 

requirement is not completely self-judging.145  

91. Thus, regulatory measures for environmental protection may comprise a genuine public 

purpose.146 However, the burden of proof with respect to the justification of the public 

purpose of the measures, with convincing facts or legal reasoning, lies on the state.147 

92. In the present case, the Respondent has been unable to present any positive evidence that 

the prohibition on lindoro exploitation was necessary to protect its environment and its 

population’s life. The Study conducted by the Federal University failed to establish a causal 

link between the exploitation of lindoro and the rising incidence of specific diseases in the 

Respondent’s territory.148 Its underlying assumptions regarding the harmful effects of 

graspel on human health are also not widely accepted.149 Further, the link between lindoro 

extraction and emergence of specific diseases is also disputable as there has been no 

decrease in their levels in the two years since lindoro exploitation was prohibited.150 

93. Further, the Study’s conclusion attributing the contamination of the Rhea river to the 

Claimant’s activities is biased, as it is based on incomplete data. It reached the conclusion 

based on an abnormal presence of graspel, a toxic substance released during exploitation 
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of lindoro, in the Rhea river,151 while completely disregarding the impact of other mining 

activities which also release graspel as a waste material.152  

94. Thus, the prohibition, guised under a public purpose, was enacted to further the ruling 

party’s nationalist agenda,153 evidenced by its attempt to reinstate lindoro exploitation 

under the aegis of a domestic company.154 This argument is further fortified by the fact 

that in the two years succeeding the execution of the Decree, the Respondent has taken 

no steps to improve the allegedly grave condition of the environment.155  

95. For the aforementioned reasons, the Respondent’s claim that its measures were for 

protection of the environment and human life remain unsubstantiated. 

96. Therefore, the Respondent unlawfully expropriated the Claimant’s investment in violation 

of the public purpose requirement. 

2. Respondent did not observe due process of law. 

97. The observance of due process is another requirement for lawful expropriation under the 

BIT.156  The due process requirement might be breached in a variety of ways, including 

failure to provide notice of fair-hearing, or failure to provide means of legal redress.157 The 

ICSID tribunal in ADC while dealing with the contents of due process held that: 

“some basic legal mechanisms, such as reasonable advance notice, a fair hearing 
and an unbiased and impartial adjudicator to assess the actions in dispute, are 
expected to be readily available and accessible to the investor to make such a legal 
procedure meaningful.”158 

98. In the present case, the Claimant had no advance notice of the depriving actions before 

they were published on September 7, 2016.159 Additionally, the effects of the Decree are 

irrevocable in nature160 and neither the Decree nor the KEA provide for any procedure for 

fair hearing or re-instatement of the license and concession.161 

99. The Respondent may contend observance of due process on the grounds that the Claimant 

still retain their contractual rights for dispute settlement. However, it is irrelevant as the 

present dispute arose out of the exercise of sovereign powers and not contractual rights.162 
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100. Therefore, the Respondent unlawfully expropriated the Claimant’s investment in 

violation of the due process requirement. 

3. Respondent’s actions were discriminatory. 

101. The BIT entitles an investor to non-discriminatory treatment with respect to 

expropriation.163  

102. The basis of comparison in applying principles of non-discrimination should not 

be narrowly construed to include only the same activity.164 To determine if a measure is 

discriminatory it is the effect that must be considered.165 The test relies upon whether there 

had been any ‘capricious, irrational or absurd differentiation’166 in the treatment of different 

sectors of the economy in ‘like circumstances’.167  

103. The ICSID tribunal in Enron held that discrimination may be found if:  

“any such sector had been singled out, in particular either to apply to it measures 

harsher than in respect to others, or conversely to provide a more beneficial 

remedy to one sector to the detriment of another”.168   

104. In the present case, the lindoro mining industry is in like circumstances to the other 

open pit mining industries in Kronos. There exists no differentiation between the two 

industries with respect to environmental regulation as both release the contaminant 

graspel,169 alleged to be the main cause of degradation of the environment and human 

health,170 to prevent which the Decree was enacted.171  

105. The completely foreign owned lindoro mining industry has singularly and 

disproportionately borne the effects of the Respondent’s measures.172 Lindoro mining has 

been prohibited in Kronos while the other open pit mining industries continue their 

operations without even an environmental assessment of the impact of their graspel 

emissions.173 

106. The Respondent has created a capricious, irrational and absurd differentiation in 

the treatment accorded to the Claimant as compared to other entities in the open pit 
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mining sector. Therefore, the Respondent unlawfully expropriated the Claimant’s 

investment in violation of the non-discrimination principle.  

4. Claimant was not granted compensation. 

107. Article 7, Section 1 of the BIT obligates the Contracting Parties to pay 

compensation for expropriated property, even if it was conducted for public purpose and 

in full compliance with the other BIT requirements.174 Section 3 of the Article prescribes 

that “compensation shall be paid without delay and shall be fully realizable and freely 

transferable”.175 

108. In the present case, Article 2 of the Decree provides that no compensation shall 

be owed by the Kronosian government for the measures provided for therein.176 

Therefore, the Respondent’s measures amount to unlawful expropriation the Claimant’s 

investment in violation of its obligation concerning compensation.   

C. Respondent’s Measures do not Constitute a Non-Compensable Deprivation of 

Property. 

109. The wrongfulness of a state’s expropriatory measures is precluded if they were 

necessary [1],177 or an exercise of the police powers of the state [2].178 

1. Expropriatory measures were not necessary. 

110. The rule of necessity, as laid down in Article 25 of the ILC Articles on State 

Responsibility, may be invoked by the state for precluding wrongfulness of an act not in 

conformity with its international obligations.179 Tribunals have construed the rule narrowly 

and have refused to rely solely on the judgement of the host state to determine if measures 

were necessary.180  

111. Necessity is not defined in Article 25, but is treated by way of identifying its limits. 

The plea of necessity is excluded if there are other lawful means available, even if they may 

be more costly or less convenient,181 or the state contributed to the situation of necessity.182 

The Respondent’s actions fall afoul of both these limits of necessity. 
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112. In the present case, the Respondent’s acts of prohibition of lindoro extraction to 

protect the environment and seizure of lindoro to securitize compensation for 

environmental degradation are overly restrictive. The provisions of KEA itself provide for 

a less restrictive and lawful method to protect the environment as it specifically lists the 

operator’s obligations and envisages compensation only if the operator is not at fault or 

negligent.183  

113. Further, the lack of environmental regulations and the short comings of 

government policies significantly contributed to the current situation.184 The current 

situation could have been avoided if the biennial inspections of the Claimant’s operations 

had been robust,185 or if the mining industry had been properly regulated, other entities of 

which also emit contaminants.186 

114. Therefore, even if the tribunal is persuaded that the alleged environmental crisis in 

Kronos is sufficient to give rise to a plea of necessity, the Respondent’s measures fall 

squarely outside its limits. 

2. Expropriatory measures were not an exercise of the Respondent’s police powers. 

115. The doctrine of police powers takes a general regulatory measure outside the scope 

of expropriation thereby precluding the state from payment of compensation.187 However, 

it does not provide a blanket exception to expropriation for all regulations in the interest 

of a public purpose,188 as noted by the ICSID tribunal in Santa Elena: 

“expropriatory environmental measures – no matter how laudable and beneficial 
to society as a whole – are in this respect, similar to any other expropriatory 
measures that a state may take in order to implement its policies: where property 
is expropriated, even for environmental purposes, whether domestic or 
international, the states obligation to pay compensation remains.”189     

116. For a measure to fall within the criterion of commonly accepted police powers of 

a state, in addition to a legitimate aim in public interest, it must have a reasonable 

relationship of proportionality between the means employed and the aims sought to be 

achieved.190 This proportionality would be lacking if the investor concerned bears an 

individual and excessive burden.191 
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117. In the present case, the measures adopted by the Respondent were not in 

pursuance of a legitimate public purpose.192  

118. The measures were also disproportional as they interfered solely with the 

Claimant’s investment.193 The burden is also excessive as it puts the entire responsibility 

for appearance of specific diseases and river contamination on the Claimant without 

analyzing the contribution of other mining industries which also release similar 

contaminants.194 

119. Further, the measures were also inappropriate for achieving its aim of protecting 

the Rhea river from contamination, as it does not prohibit contamination of the Rhea river 

but only contamination by the foreign owned lindoro mining industry.195 

120. Therefore, the Respondent cannot deny expropriation and its obligation to 

compensate by taking defense of its police powers. 

D. Respondent Cannot Invoke the ‘General Exceptions’ under Article 10 of the BIT. 

121. Article 10 of the BIT titled general exceptions, precludes wrongfulness of measures 

taken by a Contracting Party if they fulfill the criterion given therein. It allows Contracting 

Parties to undertake measures that are necessary196 provided that they are not applied in an 

arbitrary or unjustifiably discriminatory manner.197  

122. In the present case, as demonstrated previously, the measures of the Respondent 

fall outside the limits of necessity.198 Further, the measures were also discriminatory in 

nature.199 Therefore, the Respondent cannot invoke Article 10 to escape its liability towards 

the Claimant. 

II. ALTERNATIVELY, RESPONDENT HAS BREACHED THE MINIMUM STANDARDS OF 

PROTECTION UNDER THE BIT. 

123. In the event this tribunal finds that the impact on the investment attributable to 

the Respondent’s actions do not amount to expropriation, the Claimant is still owed 

compensation on the ground that the Respondent violated the minimum standard of 

protection of Fair and Equitable Treatment [A], National Treatment [B] and, 

Transparency [C] under the BIT. 
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A. Respondent has Breached its Obligation of Fair and Equitable Treatment. 

124. Article 6, Section 1 of the BIT obligates the Contracting Parties treatment in 

accordance with the customary international law minimum standard of treatment of aliens 

which includes fair and equitable treatment.200  

125. The concept of fair and equitable treatment has a broad and elusive definition.201 

The practice of various tribunals demonstrates that several principles are embraced by the 

standard of fair and equitable treatment.202 These principles include, inter alia, compliance 

with contractual obligations,203 due process,204 and protection of legitimate expectations.205  

126. In the present case, the Respondent has violated contractual obligations owed to 

the Claimant,206 failed to observe due process,207 and breached the Claimant’s legitimate 

expectations.208 Therefore, it is in violation of the fair and equitable treatment standard.  

B. Respondent has Breached its Obligation of National Treatment. 

127. Article 4, Section 1 of the BIT obligates Contracting Parties to “provide an investor 

of the other Contracting Party, treatment no less favorable than it accords, in like 

circumstances, to its own investors”.209 The criterion of “less favorable treatment” is 

satisfied if the adverse effects of the measure affect only foreign investors, and does not 

require the Claimant to show separately that the less favorable treatment was motivated by 

nationality.210  

128. In the present case, the lindoro mining is in like circumstances to the other open 

pit mining industries that emit graspel.211 However, the impact of the Respondent’s 

measures is felt exclusively by the completely foreign owned lindoro mining industry.212 

Therefore, the Respondent provided less favorable to the Claimant’s investment as 

compared to others in like circumstances in violation of its obligation to provide national 

treatment. 
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C. Respondent has Breached its Obligation of Transparency. 

129. Article 8, Section 2 of the BIT creates an obligation on the Contracting Parties to 

publish in advance any measures. Should such a measure impact a covered investment, the 

concerned Contracting Party is required to provide the interested person a fair opportunity 

to discuss the measure prior to its entry into force.213   

130. In the present case, the Respondent failed to provide the Claimant a fair 

opportunity to discuss its measures in violation of its obligations under Article 8 of the 

BIT.214 

 

COUNTER CLAIMS 

I. THE RESPONDENT’S COUNTERCLAIMS ARE INADMISSIBLE BEFORE THE TRIBUNAL. 

131. The Claimant submits that the Respondent’s counterclaims are completely devoid 

of merit as the BIT doesn’t impose any obligations on the investor [A]. Alternatively, the 

Respondent’s counter claims are inadmissible as the Respondent doesn’t have a right to 

initiate counterclaims under the BIT [B]. 

A. The BIT Does Not Contain Any Investor Obligations. 

132. Indeed, if a clause gives jurisdiction over all disputes arising out of the treaty, it 

means that this jurisdiction can only extend to the rights and obligations set forth by the 

treaty. Therefore, if there is no obligation binding the investor in such a treaty, a 

counterclaim could not be filed. Jurisdiction can only be established when some obligations 

that are likely to be breached by the investor can be identified.215 Since only the parties to 

a treaty are bound by its provisions, the investor being a third party has no obligations 

under the BIT.216 

133. In the present case, there are no investor obligations under the BIT, to bind the 

investor to the treaty, not even under Article 9 of the BIT, as the Respondent contends. 

Article 9(2) at best recognises the applicability of the polluter pays principle, but does not 

create any legal rights against the investor.217 

                                                 
213 Art. 8, Section 2, Ticadia-Kronos BIT, 1995. 
214 Refer § I.B.2. 
215 Urbaser, ¶ 1153. 
216 Art. 35 & 36, VCLT. 
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B. The BIT does not vest a right in the Respondent state to raise 

counterclaims. 

134. The tribunal cannot infer jurisdiction to hear a counterclaim in the absence of a 

provision allowing the host state to claim against an investor.218 The issue is not so much 

if a counterclaim is at all possible, for this depends on the arbitration rules that are 

applicable – and they generally accept this possibility.219 However, the extent of consent 

cannot be expanded using institutional rules.220 In the present case, the parties have not 

consented to counterclaims in the BIT [1]; the Dispute Resolution Clause in the BIT is 

narrowly worded [2]; the investor has not expressed its consent to these specific 

counterclaims in the BIT [3]. 

1. The parties have not consented to counterclaims in the BIT. 

135. The main question regarding jurisdiction over counterclaims is whether the 

consent expressed by the parties, which is at the heart of the tribunal’s competence, covers 

such claims.221  

136. The ICSID tribunal, in Roussalis v. Romania222, noted that the investor’s consent 

to the BIT’s arbitration clause can only exist in relation to counterclaims if such 

counterclaims come within the consent of the host state as expressed in the BIT. Likewise, 

in Metal-Tech v Uzbekistan223 the ICSID tribunal pointed that the scope of the state’s offer 

is defined in the dispute resolution clause of a particular BIT. 

137. Therefore, when the Respondent initiates arbitration for counter claims under the 

treaty, the investor accepts the offer within the scope defined in the treaty. Hence, if a state 

asserts counterclaims, it must prove, that it consented to these counterclaims beforehand, 

i.e. they were included in the offer to arbitrate. In the present case, the BIT does not 

provide for any consent on part of the parties to the state raising counterclaims, thus they 

are not included in the offer to arbitrate. 

138. The consent of the investor cannot be formally expressed in the BIT as a private 

investor cannot be a ‘party’ to a treaty.224 The consent of the state is expressed in the BIT, 

but that of the investor is expressed by the filing of the request, which implies recognition 

                                                 
218 Marco, 154. 
219 Art. 29, SCC Rules. 
220 Atanasova, 360-371. 
221 De Nanteuil, 378 
222 Spyridon, ¶ 866. 
223 Metal-Tech ¶ 409.   
224 De Nanteuil, 380. 
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of the tribunal’s jurisdiction.225  

139. The BIT specifies that the Contracting Parties consent to the submission of the 

dispute for settlement in accordance with the written consent of the national or 

company.226 In this instance, the consent to arbitrate has been given only regarding the 

claims made by the investors and not as to any dispute or counterclaim which is raised by 

the Respondent state. Thus, the investor has not consented to counterclaims being brought 

under the BIT. 

2. The Dispute Resolution Clause in the BIT is narrowly worded. 

140. The tribunal’s jurisdiction will depend on the instrument in which the consent of 

the contracting parties has been expressed which mostly is the dispute resolution or 

arbitration clause of a treaty. Depending on its drafting, tribunals may recognize their 

jurisdiction if the provision is sufficiently open in its wording.227 To have jurisdiction over 

a counterclaim, an arbitral tribunal should first refer to the arbitration clause that grounds 

its competence. Its jurisdiction will then depend on the wording of this clause, which can 

be narrow or wide.228  

141. The dispute resolution clause couched in Article 11, Section 2 of the BIT, creates 

the right only for the investor, that is the national or company to initiate the dispute 

resolution process.229 Unlike Urbaser v. Argentina, the dispute resolution clause in the 

present case is not completely neutral as to the identity of the Claimant or 

Respondent in the investment dispute.230 The wording of Article 11, Section 2 clarifies 

sufficiently that the dispute under the BIT covers only the obligations of the state and not 

those of the investor. Thus, in the present case the tribunal created on basis of this BIT 

cannot have jurisdiction over a counterclaim against the investor. 

3. The investor has not expressed its consent to these specific counterclaims in the 

BIT. 

 

 

                                                 
225 American Manufacturing, ¶ 5-23. 
226 Art. 11, Section 4, Ticadia-Kronos BIT. 
227 Spyridon, ¶ 868-871. 
228 De Nanteuil, 377. 
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a. The counter claim arises from the domestic law of the Respondent.  

142. Counterclaims arising from general domestic law of the host state are not 

considered to have the necessary degree of connectedness to be admitted.231 In the case of 

Paushok v. Mongolia,232 the tribunal opined that the counter claims raised concerned issues 

that fall within the scope of the exclusive jurisdiction of the Mongolian courts, and are 

governed by Mongolian public law. They, thus, could not be considered as constituting an 

indivisible part of the Claimant’s claims based on the BIT and international law or as 

creating a reasonable nexus between the Claimant’s claims and the counterclaims, justifying 

their joint consideration by an arbitral tribunal exclusively vested with jurisdiction under 

the BIT.  

143. In Saluka, the tribunal pronounced, relying on the holding of the Vivendi 

annulment decision, its lack of jurisdiction over the set of counterclaims because the share 

purchase agreement between the parties contained a separate exclusive arbitration clause.233 

The counterclaims raised by the Respondent are based on the concession agreement. The 

concession agreement is governed by the domestic law of Kronos and has an exclusive 

jurisdiction clause which vests exclusive adjudicatory power in favour of the domestic 

courts of the Respondent state for any disputes that arise out of the concession agreement. 

234 

144. Thus, the counterclaims being based on the domestic laws of the Respondent and 

not on the BIT, are inadmissible before this Tribunal.  

b. The connection test between the counter claim and primary claim is not satisfied. 

145. If jurisdiction is established, it is still necessary to check that the claim is admissible 

before progressing to the merits of the dispute. This leads us to the connection 

requirement between the principal claim and the counterclaim. Indeed, according to the 

ICJ, a counterclaim is: 

“independent of the principal claim in so far as it constitutes a separate ‘claim’, that 
is to say an autonomous legal act the object of which is to submit a new claim to 
the Court, and, (...) at the same time, it is linked to the principal claim, in so far as, 
formulated as a ‘counter’ claim, it reacts to it”.235  

146. The SCC tribunal in Amto236 held that: 

                                                 
231 Atanasova, 381-390. 
232 Sergei, ¶ 694. 
233 Saluka, ¶ 49. 
234 Exhibit 2. 
235 Application of the Genocide Convention, ¶ 27. 
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“the jurisdiction of an Arbitral Tribunal over a state party counterclaim under an 
investment treaty depends upon the terms of the dispute resolution provisions of 
the treaty, the nature of the counterclaim, and the relationship of the counterclaims 
with the claims in the arbitration.” 

147. In Saluka the tribunal considered that : 

“in relation specifically to counterclaims, it is necessary that they must also satisfy 
those conditions which customarily govern the relationship between a 
counterclaim and the primary claim to which it is a response”.237 

148. The applicable law, though, did not include such a requirement of connection as 
it only required that the counterclaim be based on the same contract as the one 
grounding the principal claim.238  

149. However, the tribunal identified:  

“a general legal principle as to the nature of the close connection which a 
counterclaim must have with the primary claim if a tribunal with jurisdiction over 
the primary claim is to have jurisdiction also over the counterclaim”.239 

150. The Claimant is contending that the Respondent has breached Article 7 of the 

Ticadia-Kronos BIT and hence is liable for violation of the BIT.240 The counterclaims 

being based on the domestic law of the Respondent state and the primary claim being 

based on the BIT, Hence the basic requirement of counterclaim to be closely connected 

with the primary claim of the Claimant is not satisfied. 

151. Therefore, there being no explicit mention of the host state’s right to file a 

counterclaim, absence of consent to counterclaims in the BIT and lack of connection 

between the primary claim and the counterclaim, the counterclaims of Respondent are 

inadmissible before this tribunal. 

  

                                                 
237 Saluka ¶ 61. 
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240 Request for Arbitration, l. 224.  
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PRAYER FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this Tribunal to render an 

award in favour of Claimant, as follows: 

(1) To declare that it has jurisdiction over the present dispute; 

(2) To hold that Claimant’s claims are admissible; 

(3) To declare that Respondent violated Article 7(1) of the BIT; 

(4) To declare that Claimant’s investment is entitled to protections under the BIT; 

(5) To declare that the Respondent’s counterclaims are inadmissible before this tribunal;  

(6) To award to Claimant, and order Respondent to pay to Claimant, forthwith, the full 

amount of compensation no less than 450,000,000 USD with pre and post award interest; 

and 

(7) To order Respondent to bear all the costs of this arbitration. 

 

 

 

Respectfully submitted on September 17, 2018 

By: 

Team Schwebel 

On Behalf of Claimant 

Fenoscadia Limited 
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