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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

The Claimant, Fenoscadia, is a limited liability company incorporated under the laws of 

Republic of Ticadia since 1993. The Claimant invested in rights to extract lindoro from the 

territory of Kronos. The Respondent is Republic of Kronos which is classified as an 

underdeveloped country by OECD.  

INVESTOR 

Fenoscadia is renowned for exploration and exploitation of rare earth metals. The Claimant 

had five Ticadian shareholders at the time of incorporation. In 1998, a private equity fund 

incorporated in Ticadia acquired 65% of Claimant’s shares and voting rights. In 2012, the 

remaining 35% of the Claimant’s shares were acquired by Kronian nationals. Claimant’s board 

comprises a majority of Kronian nationals. The board of directors of the Claimant manages the 

company. They are elected by the shareholders, the majority of whom have been Kronian 

nationals for the past five years. The Kronian shareholders are experts in the mining industry 

and hence, exert a substantial influence on the Claimant. The CEO of the Claimant is a Ticadian 

resident but spends most of his time in Kronos. The Claimant had around 200 employees with 

40 of them assigned to waste disposal. 

HISTORICAL BACKGROUND 

The Kronian Federal University released a report that mineral reserves of a rare earth metal 

had been discovered in the Northern region of the country. The report was confirmed by further 

research and the mineral discovered was a proven ore of lindoro, which was a precious rare 

earth metal. Owing to the lack of expertise of Kronian companies in the extraction of the metal, 

Kronos invited foreign companies to a public auction offering rights to extract lindoro from its 

territory. The Claimant, Fenoscadia, won the public auction since it offered the highest 

financial return.  

On 1st June 2000, the Claimant and the Respondent entered into a Concession Agreement. The 

agreement granted the Claimant exclusive rights to exploit lindoro for a period of 80 years on 

the condition that it was supposed to pay 22% of its monthly gross revenue to the Respondent. 

The Agreement also made the Claimant owner of property in Kronos and provided for 

inspections every two years. This agreement exclusively governed the mining operations of the 

Claimant since there was no environmental regulation in Kronos. 
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The exploitation of lindoro effectively started in 2008. In 2010, the Claimant, in order to 

concentrate all its mining operations in Kronos, shut down all its mining activities in Ticadia. 

The Respondent’s Government had supported the Claimant’s decision to transfer all its 

activities to Kronos.  

ORIGINS OF THE DISPUTE 

Mr. Curat Bazings of the National Party was elected as the President of Kronos in 2014. His 

party which had a strong nationalist and environmentalist agenda also won the general elections 

for the Kronian House of Representatives with a strong majority. In March 2015, the President 

placed a draft bill before the Parliament regulating environmentally sensitive activities. The 

bill attracted criticism from the opposition for being excessively restrictive, interfering with 

mining activities of the Respondent and for having the potential to negatively affect the 

economy of Kronos.  

On 12th June 2015, Kronian Environmental Act was passed by the House of Representatives. 

It was passed in an unusually short time, which was facilitated by the Speaker of the House by 

not following the requisite procedure of public hearing. The Liberal Party opposed the bill and 

even accused the bill as a part of the Government’s plan to replace the Claimant with a domestic 

investor. The KEA envisaged protecting the waters from mining activities. Non-compliance 

with the obligations under the KEA would be severely penalized and may even lead to the 

withdrawal of licenses and forfeiture of facilities. The Respondent’s Government created a 

Ministry for Environmental Matters to enforce the Government’s environmental policies. The 

Ministry was tasked with supervising Claimant’s activities and conducting inspections. The 

Ministry for Environmental Matters took over the tasks of the Ministry for Agriculture, 

Forestry and Land. Both the Ministry for Environmental Matters as well as Ministry for 

Agriculture, Forestry and Land had always found the Claimant in compliance with their 

environmental obligations. 

Ministry for Environmental Matters released data indicating a concentration of toxic waste in 

the Rhea river. This data had been collected since 2011. Upon this, the Kronian Federal 

University requested funds to further the investigation in the matter. The request was granted 

and the University published a study. As per the Study, the pollution of the Rhea River was a 

direct consequence of the exploitation of lindoro. However, the Study failed to establish a direct 

connection between the increase in diseases in the surrounding population and the exploitation 

of lindoro. Moreover, even the Respondent failed to prove that Claimant was the only mining 
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operator in Kronos whose activities released graspel, the toxic substance which was found in 

the Rhea River.  

TERMINATION OF AGREEMENT 

On 7th September 2016, the Respondent’s President issued a Decree prohibiting the 

exploitation of lindoro. As a result, Claimant’s licenses stood revoked irrevocably and the 

agreement was terminated. Due to a halt in the mining activities for a long period, the Claimant 

was forced to shut down its operations entirely. The Claimant reacted to this by affirming that 

despite the excessive financial constraints it could face by way of the Decree, it was confident 

that an agreement could be reached by way of negotiations. On 8th September 2016, 

Fenoscadia approached the Federal Court of Kronos to seek the suspension of the Decree until 

negotiations with the Government took place. The Claimant once again expressed the 

willingness to negotiate on national television. The Claimant also challenged the constitutional 

validity of the KEA. 

On 22nd February, a Government spokesperson announced that the Decree would not be 

withdrawn. The Claimant withdrew its appeal to the Kronos’ Circuit Court. Thus, the Claimant 

notified the Respondent’s Ministry of Foreign Affairs that it would be forced to pursue local 

remedies under the 1995 Ticadia-Kronos BIT if an agreement could not be affected through 

negotiation. The Respondent refused to negotiate.  

In August 2017, a mining sector magazine published a story of the possibility of a formation 

of a new company to resume extraction of lindoro in Kronos. It was reported that the company 

would be a joint venture between a state-owned Kronian company and an enterprise from the 

Republic of Ibi. Ibi was a neighbouring country, which had political affiliations with the 

Kronain National Party.  

ARBITRATION 

On 10th November 2018, relying on the BIT between Kronos and Ticadia, the Claimant filed 

for arbitration proceedings before the Arbitration Institute of the Stockholm Chamber of 

Commerce. The Claimant, inter alia, requested the Tribunal to find Kronos liable for the breach 

of the BIT and accordingly demanded USD 450,000,000 as damages. The Respondent denied 

all of the Claimant’s claims and raised objections over the Tribunal’s jurisdiction and the 

admissibility of the dispute. It additionally made a counterclaim with respect to the alleged 

environmental damage caused by the Claimant's activities in the Respondent's territory.  
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SUMMARY OF ARGUMENTS 

1. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE IN THE PRESENT DISPUTE 

The Claimant submits that it is an enterprise of Ticadia, as under Article 1(4) of the BIT, by 

virtue of its incorporation in Ticadia. The use of the Place of Incorporation Test, under Article 

1(4), is in consonance with the object and purpose of the BIT, as well as the general principles 

of international law. Moreover, the present case does not constitute an act of treaty shopping 

by the Claimant as its incorporation was not done solely to gain protection, their legal identity 

was known and they are not a mailbox company. Lastly, the tests relying on substantive links 

are inapplicable in the present case, due to their inconclusiveness. In arguendo, the Claimant 

is an enterprise of Ticadia, as their Siege Social and control rests in Ticadia. 

2. THE CLAIMS ARE ADMISSIBLE AS THE DOMESTIC LAWSUIT FILED BY THE CLAIMANT DID 

NOT TRIGGER THE FORK-IN-THE-ROAD CLAUSE. 

The Claimant submits that its claims before this Tribunal are admissible, as the filing of the 

domestic lawsuit by them did not trigger the Fork-in-the-Road Clause of the BIT. The Fork-in-

the-Road is not triggered, as the Triple Identity Test is not fulfilled in the present case, due to 

differences in the causes of action and objects of the two proceedings. Moreover, the two 

proceedings do not share a fundamental basis. Finally, due to important policy considerations, 

the claims brought to the domestic court should be seen as an exception to Fork-in-the-Road 

clauses. 

3. THE RESPONDENT HAS BREACHED ITS OBLIGATIONS UNDER THE BIT BY ISSUING THE 

DECREE 

The Claimant submits that the Respondent has breached the Fair and Equitable Standard 

Treatment under Article 6 of the BIT by frustrating the legitimate expectations of the Claimant. 

These legitimate expectations were created by the general regulatory framework as well as the 

specific assurances given to the Claimant. Moreover, the Decree was expropriatory in nature 

and hence, the Respondent is also in breach of Article 7 of the BIT since the defence of police 

powers or general exceptions is inapplicable in the present case. Lastly, the Respondent also 

violated the transparency obligations given under Article 8 of the BIT. 

4. THE RESPONDENT’S COUNTERCLAIM FOR DAMAGES IN INADMISSIBLE BEFORE THIS 

TRIBUNAL 



-Summary of Arguments- 

MEMORIAL for THE CLAIMANT 

- (5) - 

The Respondent has claimed for damages for alleged violation of environmental obligations 

by the Claimant. The Claimant submits that the Tribunal does not have jurisdiction to hear the 

counterclaim since it does not fall within the scope of consent of the Contracting Parties. 

Moreover, the counterclaim is inadmissible since it does not share a close legal connection with 

the primary claim. 
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ARGUMENTS ADVANCED 

1. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE IN THE PRESENT DISPUTE 

1. The Respondent contends that the Tribunal does not have the requisite jurisdiction to hear 

the dispute, on the grounds that the Claimant does not qualify as an enterprise of Ticadia. 

2. The Claimant submits that they fulfil the requirements of nationality under Article 1(4) of 

the 1995 Ticadia-Kronos BIT (‘BIT’) and therefore, qualify as an enterprise of Ticadia. 

The Claimant is a national of Ticadia since it is incorporated in Ticadia [1.1]. In arguendo, 

the Claimant also has substantive links with Ticadia, as their seat of effective management 

and control rests in Ticadia [1.2]. 

1.1. The Claimant is an enterprise of Ticadia, pursuant to Article 1(4) of the Ticadia-Kronos 

BIT. 

3. Under Article 11(1) of the BIT, the Tribunal’s jurisdiction relates to a “dispute between a 

Contracting Party and an investor of the other Contracting Party”.1 An investor of a 

Contracting Party is defined in Article 1(4) to be “a Contracting Party, or a person or an 

enterprise of a Contracting Party that seeks to make [...] Contracting Party's territory”.2 It 

is to be noted that no further criteria have been provided so as to define the phrase 

‘enterprise of a Contracting Party’. 

4. In order to qualify as an investor of a Contracting Party, an investor needs to be a national 

of the concerned Contracting Party.3 The link of nationality with a state enables an investor 

to invoke the jurisdiction of international tribunals for investor-state arbitration.4 In general 

practise, States use a variety of tests to determine the nationality of an investor.5 In the 

absence of any given criteria defining nationality requirements, the Claimant submits that 

it is an enterprise of Ticadia as per the ‘Place of Incorporation’ test [1.1.1]. Moreover, the 

Claimant’s activities do not amount to ‘abuse of treaty/treaty shopping’ [1.1.2]. 

Additionally, other substantive tests of nationality are inapplicable in the present case 

[1.1.3].  

                                                 
1 Record, 44, Ticadia-Kronos BIT, Art. 11(1). 

2 Record, 39, Ticadia-Kronos BIT, Art. 1(4). 

3 Sinclair, 357.  

4 Nerets, 31; Wisner & Gallus, 942.   

5 OECD INVESTMENT LAW,13. 
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1.1.1. The Claimant is a Ticadian enterprise as it is incorporated in Ticadia. 

5. The Claimant submits that as per the wordings of Article 1(4) of the BIT, it is an enterprise 

of Ticadia. The Claimant’s nationality must be determined as per the Place of Incorporation 

test, on account of two reasons. First, the object and purpose of the treaty supports such an 

interpretation [1.1.1.1]. Second, the general principles of international law attribute an 

enterprise’s nationality to its place of incorporation [1.1.1.2]. 

1.1.1.1. Use of the Place of Incorporation test is in consonance with the object and the 

purpose of the Ticadia-Kronos BIT.  

6. Article 31 of the Vienna Convention on the Law of Treaties (‘VCLT’) provides for the 

interpretation of a treaty as per its ordinary meaning, object and purpose and context.6 In 

addition, general principles of international law also have to be paid attention to in the 

process of interpretation.7 As the ordinary meaning of the phrase ‘enterprise of Contracting 

Party’ does not provide much clarification, the object and purpose of the treaty must be 

analysed. The BIT was enacted with the purpose of “promoting greater economic 

cooperation” and “protection and promotion of investments”8 In light of this, it is submitted 

that the Place of Incorporation test is the best suited to achieve this object and purpose. 

7. The Place of Incorporation test, with its wide scope of investment protection, greatly 

promotes investment inflows in a country.9 By not being overly restrictive, the test allows 

for a greater influx of foreign investments in the signatory states. This, in turn, leads to 

growth in the economic development, wealth and prosperity of the signatory states and 

furthers economic cooperation.10 Additionally, the wide nature of protection provided by 

the Place of Incorporation test creates a stable environment for the investors.11 In SGS v. 

Philippines, a preamble closely resembling the one in the present BIT was used to interpret 

ambiguities in favour of the protection of investors and investments.12 This approach 

                                                 
6 VCLT, Art. 31(1). 

7 VCLT, Art. 31(3). 

8 Record, 38, Ticadia-Kronos BIT, Preamble. 

9 Sinclair, 363. 

10 Salacuse & Sullivan, 73. 

11 UNCTAD Module on Investment Law, 82. 

12 SGS v. Phillipnes,  ¶116. 
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towards the interpretation of such perambulatory phrases has been accepted subsequently.13 

It is therefore submitted that in light of the broad protection and promotion it provides to 

covered investments, the Place of Incorporation test is the most appropriate test to be 

applied by the Tribunal. 

1.1.1.2. Place of Incorporation is the prescribed test under international law. 

8. Under the VCLT, the principles of international law are used as an interpretative tool.14 

The Claimant submits that the relevant principles of international law governing investment 

arbitration prescribe place of incorporation as the test for determination of corporate 

nationality.  

9. The question of corporate nationality was dealt with by the International Court of Justice 

(‘ICJ’) in the case of Barcelona Traction. In this case, the ICJ accorded Canadian 

nationality to the Belgian majority owned company as it was incorporated in Canada.15 The 

primacy of the Place of Incorporation test has also been recognised by the ILC Draft 

Articles on Diplomatic Protection,16 (‘ILC Draft Articles’) and the subsequent ICJ decision 

in the Diallo case.17 Therefore, the Place of Incorporation is the relevant test for the 

purposes of determination of the nationality of an investor 

1.1.2. The present dispute is not an instance of treaty shopping. 

10. The Respondent may seek to preclude the application of the Place of Incorporation test, on 

grounds of alleged treaty shopping by the Claimant during business restructuring. The 

Claimant submits that no treaty shopping has taken place and therefore, it is legitimate to 

apply the Place of Incorporation test. 

11. The business restructuring in the present case does not constitute treaty shopping because 

first, incorporation was not done manifestly to get BIT protection [1.1.2.1]. Second, the 

Claimant is not a mere shell or mailbox company [1.1.2.2]. Third, the legal identity of the 

Claimant was not hidden from the host state [1.1.2.3]. 

                                                 
13 Tokios Tokelés, ¶31. 

14 Dörr, ¶95. 

15 Barcelona Traction, ¶70. 

16 ILC Draft Articles, Art. 9. 

17 Diallo. 
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1.1.2.1. The Claimant was not incorporated in Ticadia to gain protection under the 

Ticadia-Kronos BIT.   

12. Tribunals have held business restructuring as treaty shopping if such restructuring involved 

incorporation solely on the pretext of gaining jurisdiction regarding existing disputes to an 

international tribunal.18 Further, as held in Phillips Morris v. Australia, this consideration 

may also arise if the incorporation takes place at a time when the dispute is already existing 

or foreseeable in the near future.19 In Mobil v. Venezuela, the Tribunal similarly held post-

dispute incorporation to be an “abusive manipulation of the system of international 

investment protection”.20 

13. In the present case, the Claimant was incorporated in Ticadia since 1993,21 whereas the 

BIT was concluded in the year 1995.22 At the time of incorporation, there did not even exist 

a BIT to claim investor-protection under and hence it cannot be said that incorporation was 

done with the sole purpose of gaining benefits of the BIT. Moreover, incorporation took 

place more than 15 years before any dispute arose or even became foreseeable.23 Therefore, 

the Claimant submits that their incorporation in Ticadia was not done to gain access to BIT 

protection. 

1.1.2.2. The Claimant is not a mere shell or mail-box company. 

14. Allowing shell companies to invoke the provisions of the treaty, merely by virtue of their 

incorporation has also been considered to be an instance of treaty shopping.24  

15. In the present case, the Claimant’s connection with Ticadia is not merely legal, as it has a 

business address25, office, regular meetings of the board of directors and other business 

management activities in Ticadia.26 The existence of these indicia has been held to be 

                                                 
18 DR Energy Holdings, ¶110; Phoenix Action, ¶143-144. 

19 Phillip Morris, ¶539; Transglobal GE, ¶118. 

20 Mobil Corp, ¶205, Phoenix Action, ¶143-144. 

21 Record, 32, ¶6. 

22 Record, 32, ¶1. 

23 Record, 36, ¶23. 

24 Saluka, ¶240. 

25 Record, 47, Concession Agreement. 

26 Record, 34, ¶12. 



-Arguments Advanced- 

MEMORIAL for THE CLAIMANT 

- (10) - 

enough to rebut the allegation against enterprises being a mere shell or post-box company.27 

Therefore, the Claimant submits that it is not a shell company, unfairly profiting from the 

BIT. 

1.1.2.3. The legal identity of the Claimant was, at all times, known to the host state. 

16. Tribunals have held attempts by an investor to conceal its legal identity as a characteristic 

of treaty shopping.28  

17. However, in the present case, the legal identity and origins of the Claimant were well 

known to the host state.29 The Claimant has been incorporated in Ticadia since 199330 and 

its corporate documents continue to refer to its legal status as a Ticadian company.31 In light 

of these facts, it is submitted that the actions of the Claimant do not constitute treaty 

shopping since their legal identity was well-known. 

18. Since the actions of the Claimant in the present case do not constitute treaty-shopping, the 

place of incorporation cannot be disregarded in the present case. 

1.1.3. Tests of Substantive links is inapplicable in the present dispute. 

19. The Respondent contends that the Claimant should not be regarded as a national of Ticadia 

as it is under Kronian control and shares no substantive link with Ticadia.  

20. The Claimant submits that the criteria of control cannot be employed as the present case 

does not satisfy the high threshold that is required for corporate veil-piercing [1.1.3.1]. 

Similarly, the other substantive tests cannot be employed either as they are subjective in 

nature, usage of which will lead to instability and confusion in investment practice 

[1.1.3.2]. 

1.1.3.1. The present case does not satisfy the high thresholds required for the 

employment of the Control Test.  

21. The Respondent contends that the Claimant is a Kronian enterprise, by virtue of the 

effective control exercised by its minority Kronian shareholders.32 ‘Effective’ or ‘actual’ 

                                                 
27 Yaung Chi Oo, ¶52. 

28 Tokios Tokelés, ¶56.  

29 Record, 13, ¶4. 

30 Record, 32, ¶6. 

31 Record, 13, ¶4. 

32 Record, 13, ¶3. 
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control is one of the types of control which can be exercised over an enterprise.33 The 

determination of effective control requires a study of shareholding patterns and voting 

rights, thus involving piercing of the corporate veil.34 Under international law, as held in 

Barcelona Traction35 and subsequently followed by other tribunals,36 the doctrine of 

corporate veil-piercing is adopted to attribute an investor’s nationality to its shareholders, 

only in certain exceptional circumstances. These circumstances include perpetration of 

fraud and malfeasance, evasion of legal obligations or abuse of legal personality.37 

22. The Claimant submits that the high-standards required to adopt the doctrine of veil-piercing 

has not been established and therefore, the effective control criterion cannot be adopted in 

the present case. 

1.1.3.2. Other substantive tests, being inconclusive, cannot be employed in the present 

case. 

23. The substantive tests of nationality such as ‘substantial business activities’ and ‘place of 

effective management’ rely on a number of criteria to determine nationality.38 These tests 

are based on a subjective, case-to-case assessment of the economic predicates of a 

business.39 Such subjective tests might result in inconclusive determinations of an 

investor’s nationality, leading to a multiplicity of claims40 and an “atmosphere of confusion 

and insecurity in international economic relations”.41 In recognition of this subjectivity of 

the substantive tests, the ILC Draft Articles require the four substantive tests of Control, 

Financial Control, Place of Effective Management (‘PoEM’) and Substantial Business 

Activities to be fulfilled cumulatively.42 If these tests cannot be proved conclusively and 

                                                 
33 BAUMGARTNER, 123. 

34 Vacuum Salt, ¶53; LETCO, ¶¶349-351. 

35 Barcelona Traction, ¶56. 

36 Rumeli Telekom, ¶328; KT Asia Investment, ¶¶126–39; ADC Affiliate, ¶358. 

37 Tokios Tokelés, ¶¶55-56. 

38 BAUMGARTNER, 114. 

39 Id. 

40 ILC Draft Articles Commentary, 38. 

41 Barcelona Traction, ¶96. 

42 ILC Draft Articles, Art.9. 
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cumulatively to exist in favour of one state, then the nationality is ascribed to the state of 

incorporation.43  

24. In the present case, the substantive tests cannot conclusively and cumulatively be proved 

as the criteria constituting these tests manifest in both the states. For example, while 

important indicia of the PoEM like the board of directors meeting, business address etc. lie 

in Ticadia,44 several other indicia like the centre of day-to-day operation and executive 

workplace were in Kronos.45 Similarly, in the case of control, while there was considerable 

influence of Kronian shareholders and directors, the legal control of the Claimant lay with 

the Ticadian private equity fund.46   

25. Therefore, since the substantial tests of nationality cannot be proved conclusively and 

cumulatively in the present case, the Claimant submits that they cannot be applied for the 

purposes of determining jurisdiction, per Article 1(4) of the BIT. 

1.2. In arguendo, the Claimant is a Ticadian national as important indicia of the substantive 

tests, indicate Ticadian nationality. 

26. The Claimant submits that even if the Tribunal were to employ the usually applied 

substantive tests of Siege Social or Control, the Claimant would still be ascribed with 

Ticadian nationality. This is because, first, the Siege Social of the Claimant is in Ticadia 

[1.2.1].  Second, the legal control of the Claimant is in the hands of Ticadian private equity 

fund [1.2.2]. 

1.2.1. The Siege Social of the Claimant is in Ticadia. 

27. The Respondent may contend that under the customary international law, Siege Social 

needs to be established in addition to the place of incorporation to prove corporate 

nationality. The Claimant submits that it has its Siege Social in the territory of Ticadia. 

28. Siege Social has been interpreted to mean the PoEM. The PoEM refers to the place where 

the fundamental decisions regarding key management and commercial activities, that are 

necessary for the conduct of a corporation’s business, are in substance, made.47  The PoEM 

                                                 
43 ILC Draft Articles, Art.9; ILC Draft Articles Commentary, 38. 

44 Record, 34, ¶12. 

45 Record, 33, ¶7. 

46 Record, 32, ¶6. 

47 OECD PoEM, ¶24. 
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is usually held to be where the corporation’s board of directors meet48 or the shareholder 

meetings are held.49  Additionally, the presence of employees,50 corporation’s business 

address,51 the country whose laws govern the legal status of the corporation52 and the tax 

residency53 of the corporation are held to be indicia indicative of corporation’s PoEM. 

29. On analysing the aforementioned indicia in the context of the present case, it is clear that 

the Claimant has its PoEM in Ticadia. The key management and commercial decisions 

regarding activities of the Claimant are made in Ticadia, as most of the board meetings of 

the Claimant and other business management formalities are held there.54  The fact that the 

Claimant’s business address is in Ticadia55 entails the presence of physical, economic and 

human resources in Ticadia.  All of the corporate documents of the Claimant refer to their 

address in Ticadia.56  Also, the Claimant continues to be incorporated under the laws of 

Ticadia and complies with its tax obligations in Ticadia.57  Thus, it is submitted that the 

Claimant’s PoEM and hence its Siege Social is in Ticadia. 

30. Therefore, the Claimant is an investor of Ticadia as it also has its Siege Social in Ticadia 

in addition to its place of incorporation. 

1.2.2. The Legal Control of the Claimant is in hands of the Ticadian private equity 

fund. 

31. As per the Control test, an enterprise or any legal entity is given the nationality of its 

controlling shareholders.58 Control over an enterprise is determined with respect to factors 

such as voting rights, shareholder participation, equity and management.59 The most 

                                                 
48 Orascom, ¶319; Alps Finance, ¶217. 

49 Orascom, ¶319; Alps Finance, ¶217; Tenaris Talta, ¶224. 

50 Alps Finance, ¶217. 

51 Orascom, ¶319; Alps Finance, ¶217; Tenaris Talta, ¶224. 

52 Tenaris Talta, ¶224. 

53 Id. 

54 Record, 33, ¶7. 

55 Record, 47, Concession Agreement. 

56 Record, 13, ¶4. 

57 Record, 56, Procedural Order No. 2, ¶2. 

58 Nerets, 33. 

59 SCHREUER, 323, ¶850. 
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common and objective way of determining control over an enterprise is by analysing the 

ownership of shares, within the said enterprise.60 This approach was followed in LETCO v. 

Liberia, where the enterprise in question was given the nationality of its majority 

shareholders.61A different interpretation of control is that of effective control, which entails 

studying which shareholders actually control the decisions of the company.62 The 

interpretation of control in terms of legal control helps reach a more objective conclusion 

and hence is preferred.63  

32. It may be contended that nationality of the ultimate shareholders should be looked at for 

determination of control. However, Claimant submits that ultimate controlling 

shareholding need not be analysed, beyond the first level. Arbitral tribunals have 

consistently refused to look beyond the first level of control, if it is enough to establish the 

jurisdiction of the tribunal.64 When the jurisdiction of a tribunal is established, by fulfilment 

of the nationality requirement, the tribunal should not “take care of a control at the second, 

and possibly third, fourth, or fifth degree”65. In AMCO v. Indonesia, the tribunal refused to 

look beyond the first level of control which was held by a US incorporated holding 

company, despite the shares being ultimately held by a Dutch national.66  

33. Similarly, in the present case, a private equity fund, incorporated in Ticadia, holds a 

majority 65% stake in the Claimant’s share capital.67 The majority controlling interest held 

by the Ticadian incorporated private equity fund is also backed by proportionate voting 

rights.68 The Claimant submits, therefore, that it is a Ticadian enterprise, due to its majority 

Ticadian controlling interest.  

 

                                                 
60 OECD INVESTMENT LAW, 19. 

61 LETCO, ¶53. 

62 Thunderbird, ¶20. 

63 OECD FDI, 45. 

64 Waste Management II, ¶80; TSA Spectrum, ¶147; NATHAN, 97. 

65 AMCO, ¶14. 

66 Id. 

67 Record, 32, ¶6. 

68 Record, 56, Procedural Order No. 2, ¶2. 
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2. THE CLAIMS ARE ADMISSIBLE AS THE DOMESTIC LAWSUIT FILED BY THE CLAIMANT DID 

NOT TRIGGER THE FORK-IN-THE-ROAD CLAUSE 

34. The Respondent contends that the claims presented before this Tribunal are not admissible, 

on the account of the triggering of the Fork-in-the-Road (‘FITR’) clause due to the 

institution of the domestic lawsuit by the Claimant.69  

35. The Claimant submits that the FITR clause has not been triggered. This is because the 

lawsuit and the current arbitral proceedings are not identical as per the ‘Triple Identity’ test 

[2.1]. Even if the Tribunal were to employ the Fundamental Basis test, the FITR clause 

cannot be held as triggered [2.2]. Moreover, due to cogent policy reasons, the claims 

presented in the domestic lawsuit should be considered as exceptions to the FITR clause 

[2.3]. 

2.1. The domestic lawsuit and the current arbitral proceedings are not identical as per the 

Triple Identity test. 

36. Article 11(2) & 11(3) together constitute what in investment arbitration is known as an 

FITR clause.70 An FITR clause operates to offer investors a choice between the host state’s 

domestic courts and international arbitration.71 If investor commences proceedings in the 

host state’s domestic court, it loses the right to institute similar claims before international 

tribunals.72 In this regard, for an FITR clause to apply, it is important that the claims sought 

to be instituted for international arbitration be similar to the claims in a previously instituted 

domestic court proceeding.73  

37. In investor-state arbitral practice, the Triple Identity test is the preferred test to determine 

the similarity of the claims between proceedings.74 As per this test, two sets of claims are 

held to be similar if they relate to: (i) the same parties; (ii) the same object; and (iii) the 

                                                 
69 Record, 13, ¶5. 

70 SCHREUER, 365, ¶¶55-58. 

71 Schreuer, 365, ¶55. 

72 Id. 

73 Cremades & Madalena, 21.  

74 Olguín, ¶30; Middle East Cement, ¶90; Azurix, ¶88; Enron, ¶97. 
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same legal cause of action.75 For the test to apply, these three conditions need to be proved 

cumulatively.76 

38. In the present dispute, the Claimant submits that as per the Triple Identity test, the claims 

instituted in the domestic court and claims instituted before this Arbitral Tribunal are not 

similar.  

39. While identities of parties in both the proceedings are the same, it is contended first, that 

both the proceedings do not relate to the same cause of action [2.1.1]; and second, that both 

the proceedings do not relate to the same object [2.1.2]. 

2.1.1. The domestic court proceedings and the present arbitral proceedings do not 

relate to the same cause of action. 

40. The cause of action, for the purpose of the Triple Identity test, refers to the legal cause of 

action.77 In the ICJ case of Chorzow Factory, it was held that cause of action for two claims 

are distinct if such claims relate to different legal grounds.78 Similarly, Schreuer and 

Reinisch have explained similarity in the legal cause of action to mean similar legal 

arguments being relied upon in different proceedings.79 This kind of differentiation of cause 

of action, based on legal grounds, has been adopted in investment arbitration practice.80  

Thus, the legal causes of action in two proceedings are distinct if they arise out of two 

different sets of law.81 

41. The above approach of differentiation of cause of action was followed in Enron v. 

Argentina.82 In this case, decided under the Argentina-US BIT, the claimant had previously 

applied to various courts of the Argentine Republic seeking remedies in respect to the local 

tax measures affecting it.83 When a jurisdictional objection based on the FITR clause of the 

BIT was raised, the Tribunal affirmed the jurisdiction on the grounds that the causes of 

                                                 
75 Chorzow, 23; Toto Generali (Juris), ¶211.  

76 Licensor, 197; Reinisch, 61. 

77 Brengesjö. 

78 Chorzow, 23. 

79 CME Czech Republic, Schreuer & Reinisch Legal Opinion, ¶43 

80 Middle East Cement, ¶71. 

81 CMS Gas (Juris), ¶80 

82 Enron, ¶87. 

83 Id., ¶112. 
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action giving rise to the claims in Argentine courts and that in arbitration were totally 

different.84 This was because the Argentine domestic court cases pertained to municipal tax 

laws whereas the dispute in the arbitration pertained to the issues of international 

investment law. The approach has been followed by numerous tribunals while adjudicating 

FITR clause disputes.85 

42. An analysis of the facts of the present case reveals that the two concerned proceedings are 

not based out of the same legal cause of action. The proceedings in domestic court had been 

initiated to suspend86 and invalidate87 the Presidential Decree No. 24242 (‘Decree’) on the 

grounds of violation of legislative due process.88 On the other hand, the present dispute 

before this Tribunal pertains to the claims of expropriation.89 While the domestic dispute 

will be adjudicated on the basis of Kronian constitutional law, in relation to statutory and 

constitutional procedures, standards and substantive rights90, the present treaty dispute will 

be adjudicated with reference to the provisions of the BIT and international standards of 

investment law. Therefore, the two proceedings do not share a cause of action as they relate 

to different sets of law.    

2.1.2. The domestic court proceedings and the present arbitral proceedings do not 

relate to the same object.  

43. In the Triple Identity test, the prong of same object refers to the identity of remedies being 

sought.91 In the event the objects of the two proceedings are found to be similar, the 

subsequent proceedings get barred by the application of the Triple Identity test.92  

44. The objects of the two proceedings in the present case are different, as both the proceedings 

seek different reliefs. The domestic court lawsuit pertained to two specific reliefs: (i) 

                                                 
84 Id., ¶106. 

85 SCHREUER, 370, ¶¶73-88. 

86 Record, 7, ¶16. 

87 Record, 56, Procedural Order No. 2, ¶2. 

88 Id. 

89 Record, 8, ¶23. 

90 Record, 59, Procedural Order No. 3, ¶2. 

91 Olguin, ¶30; Genin ¶330. 

92 Azurix, ¶88. 
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declaration to the effect that Decree was unconstitutional; 93 (ii) provisionally suspending 

the effects of the Decree.94 The reliefs sought in the present arbitral proceeding, on the other 

hand, relates to the relief of compensation for the expropriation of Claimant’s investment. 

Thus, the claims in the two proceedings have different objects. 

45. However, some Tribunals and scholars have criticised the above approach for narrowly 

looking at the object in terms of the type of reliefs sought. 95 It is instead argued that that 

the term object should be liberally interpreted in terms of purpose of the reliefs sought.96 

The Claimant submits that, the ‘object’ prong needs to interpreted strictly. If the object is 

liberally interpreted then it may force the investors to raise treaty claims in domestic courts, 

thereby cause a chilling effect on an investors choice to seek remedy from local forums.97 

On the other hand, if the object is interpreted in terms of the type of relief sought, it will 

allow the foreign investor to choose an appropriate forum depending on the nature of the 

claim.98   

46. However, even if the Tribunal were to adopt the aforementioned liberal interpretation, the 

two proceedings would still pertain to two completely different objects. The domestic 

lawsuit sought to resume the investment of the Claimant in the territory of the Respondent 

by seeking to invalidate and suspend the expropriatory Decree. There was neither the 

claim99 nor a possibility for a claim100 regarding adjudication on damages or the breach of 

the substantive provisions of the BIT as the lawsuit was essentially a constitutional 

challenge.101 The present arbitration proceeding, on the other hand, primarily relates to 

compensation for the violation of various rights that were guaranteed to the Claimant under 

the BIT. Thus, the two proceedings relate to two different objects even under the liberal 

interpretation. 

                                                 
93 Record, 56, Procedural Order No. 2, ¶2. 

94 Record, 7, ¶16. 

95 DOUGLAS, 156 

96 Tatry, ¶¶14-17. 

97 Pan America, ¶34. 

98 DOUGLAS, 155. 

99 Record, 7, ¶16. 

100 Record, 59, Procedural Order No. 3, ¶2. 

101 Id. 
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47. Therefore, the FITR clause does not preclude the admission of claims presented before this 

Tribunal, as they are not identical to the claims presented in the domestic lawsuit as per the 

Triple Identity test. 

2.2. Alternatively, the domestic lawsuit and the current arbitral proceedings are not identical 

as per the Fundamental Basis test. 

48. Recently tribunal decisions have employed the Fundamental Basis to determine when an 

FITR has been triggered.102 Two proceedings are said to share a Fundamental Basis when 

they share a normative source or factual basis and have ultimately the same effects.103In 

Supervision y Control v. Costa Rica, the Tribunal held that two proceedings share similar 

effects when they pursue similar types of reliefs.104The Tribunal further held that the two 

actions must pursue similar purpose, to share a fundamental basis.105The Claimant submits 

that the two proceedings do not share a fundamental basis, as they do no have the same 

effects or purpose. 

49. As discussed before, the purpose of the two proceedings is entirely different, as the former 

sought to resume the Claimant’s business in the host state, whereas the latter only aimed to 

get adequate compensation for the economic deprivation caused. Also, the effects of each 

proceeding were dissimilar. The reliefs claimed before the domestic court were in the form 

of a nullity relief, seeking to set aside the Decree106, and an interim relief.107 On the other 

hand, the Claimant seeks a compensatory relief before this Tribunal, with no relief seeking 

to set aside the decree.108 Therefore, the proceedings do not pursue the same purpose or 

effect. 

50. The Claimant, therefore, submits, that the FITR clause has not been triggered, as the two 

proceedings do not share a fundamental basis.  

                                                 
102 Pantechniki, ¶67 (2009); H&H Enterprises, ¶370. 

103 Supervision, ¶315. 

104 Id., ¶317. 

105 Id., ¶315. 

106 Record, 56, Procedural Order No. 2, ¶2. 

107 Record, 7, ¶7. 

108 Id. 
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2.3. The claims presented in the domestic court should be seen as an exception to the FITR 

Clauses. 

51. The Claimant submits that due to compelling policy reasons, the claims in the domestic 

lawsuit should be considered as an exception to FITR clauses. 

52. It has been held that domestic courts are a more convenient forum for seeking interim 

reliefs.109 This is because the decisions of domestic courts are self-executing as opposed to 

an arbitral tribunal’s decision which becomes executable only after making enforcement 

application in the domestic courts.110 Applying to a tribunal for interim relief becomes 

especially impractical if time is of the essence and the interim relief is not of a declaratory 

nature and requires coercive powers of the judiciary.111 In recognition of the 

aforementioned reasons, numerous arbitration institutes including the Stockholm Chamber 

of Commerce(‘SCC’) allows for the application to domestic courts for interim reliefs.112 

53.  Given the severity of the economic deprivation that was being caused to the Claimant, time 

was of the essence. Hence, any delay in the rendering or execution of interim relief would 

have defeated the purpose of seeking the interim relief. Thus, with respect to the relief of 

suspension of effects of the Decree, the domestic court was a better-suited forum.  

54. Similarly, the domestic court was the better-suited forum with respect to the 

constitutionality challenge as well. Scholars have opined that international adjudicatory 

forums like investor-state arbitration tribunals are not well suited for entertaining claims 

pertaining to domestic laws, such as constitutional claims.113 This is because, apart from 

issues of enforceability, the tribunals may also find it relatively difficult to understand and 

adjudicate constitutional claims, as compared to the domestic courts of that state.114 Further, 

there might also be issues relating to the competency of international tribunals to adjudicate 

claims relating to the Constitution of a state.115 In light of reasons mentioned above, an 

investor-state arbitration tribunal like the present one is not an appropriate forum to seek a 

                                                 
109 Bismuth, 16. 

110 SCHREUER, 398, ¶174. 

111 Bismuth, 17. 

112 SCC Rules, Art. 37(5) 

113 Douglas (BYIL), 270. 

114 Paulsson, 5. 

115 Id. 
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constitutional relief. Therefore, interim and constitutional reliefs should not be barred by 

the FITR clause. 

3. THE RESPONDENT HAS BREACHED ITS OBLIGATIONS UNDER THE BIT BY ISSUING THE 

DECREE  

55. The Claimant submits that the Respondent has breached Article 6 [3.1], Article 7 [3.2] and 

Article 8 [3.3] of the BIT.  

3.1. The Respondent has breached Article 6 of the Ticadia-Kronos BIT. 

56. The Claimant submits that the Respondent is in breach of the Fair and Equitable Treatment 

Standard (‘FET’) under Article 6 of the BIT since it has frustrated the legitimate 

expectations of the Claimant. The Tribunal in Tecmed v. Mexico was the first to import the 

Legitimate Expectations Doctrine from municipal law into international investment law 

and incorporate it within FET.116 The Tribunal observed that FET was based on the well-

established international law principle of good faith.117 To establish a violation of this 

standard, an investor has to first prove the existence of ‘legitimate’ expectations which it 

relied on at the time of making the investment.118 Scholars such as Schreur have observed 

that ‘time of making the investment’ should not be construed narrowly and be restricted to 

the very beginning of the investment.119 Instead, it must be recognised that most 

investments are complex and occur over multiple stages.120 Hence, when identifying 

legitimate expectations, it is incorrect to focus only on a particular period, such as the 

starting point of the investment.121 

57. In the present dispute, relying on the general and specific assurances of the Respondent, 

the Claimant shifted its entire operations to Kronos in 2010.122 In light of this, the Claimant 

submits that the Kronian Environmental Act (‘KEA’) and subsequently the Decree, 

frustrated the legitimate expectation of stability in the legal environment, which was based 

                                                 
116 Tecmed, ¶154. 

117 Id. 

118 Duke Energy, ¶340; Parkerings-Compagniet ¶¶331-333; EDF (Services), ¶217. 

119 Schreuer & Kriebaum, 265-276. 

120 CMS Gas, ¶58; Sempra, ¶¶88-90; BG Group, ¶¶24-26. 

121 Schreuer & Kriebaum, ¶¶265-276.; 

122 Record, 33, ¶12. 
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on the general framework of the business environment [3.1.1] and the specific assurances 

given by the Respondent [3.1.2]. 

3.1.1. The Respondent has frustrated the legitimate expectations of the Claimant by 

overhauling the business environment. 

58. There may be creation of legitimate expectations on the basis of the regulatory and 

legislative framework that existed at the time of making the investment.123 Tribunals have 

relied on provisions in the treaty such as the preambular clauses, to determine whether a 

host state has an obligation to ensure stability in the legal environment.124 Tribunals have 

imposed the obligation on the host state even in absence of specific provisions in the treaty 

if the change in the regulatory framework is drastic and substantial.125 The Tribunal in 

LG&E v. Argentina held that stability in the legal framework was “an emerging standard 

of fair and equitable treatment in international law”.126 Some tribunals have criticized this 

approach of creation of legitimate expectation without specific commitments.127 However, 

it must be noted that even tribunals which were reluctant to assume the existence of 

legitimate expectations on the basis of regulatory framework, observed that a complete 

overhaul of the framework would be a violation of FET.128 

59. At the time of making the investment, there existed no framework for regulating the mining 

operations of the Claimant.129 The enactment of the KEA completely overhauled the 

business environment that existed at the time of making the investment. As pointed out by 

the Liberal Party, the KEA was an excessively stringent measure which created an 

unfavourable business environment.130 Hence, the Respondent has breached the legitimate 

expectations created as a result of the general regulatory framework. 

                                                 
123 Occidental, ¶¶183, 191. 

124 CMS Gas (Aw.), ¶274. 

125 Toto Generali, ¶244. 

126 LG&E Energy, ¶125; Enron (Aw.), ¶¶260, 262, 265.  

127 Saluka, ¶¶305, 315; Parkerings-Compagniet, ¶333; Continental Casualty, ¶258; Total S.A., ¶¶115, 122; El 
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129 Record, 33, ¶10. 
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3.1.2. The Respondent has breached the specific assurances that it had made to the 

Claimant. 

60. To determine violation of FET on the basis of promises made by a host state, it is important 

that the actions of a host state breach those very representations made to the investor upon 

which the investor relied, while making the investment.131 These representations must be 

unambiguous in their content132 and be specifically addressed to the investor.133 In 

Metalclad v. Mexico, the host state’s federal government had issued an initial permit for 

construction and had assured the investor that no further permits would be required to 

complete construction.134 Since the investor had relied upon these assurances to continue 

construction, the Tribunal held that the eventual rejection of the permit by the municipal 

government amounted to a breach of FET, since it frustrated the legitimate expectations of 

the investor.135 Further, In BG v. Argentina136 and MTD v. Chile,137 speeches made by the 

President were also taken into account when determining whether legitimate expectations 

had been created.  

61. In the present case, the Respondent, through Presidential speeches and the Kronian official 

communications, had repeatedly assured the Claimant that the absence of a regulatory 

framework governing mining operations would not adversely affect the Claimant’s 

activities.138 The Claimant relied on this to shift almost all of its operation to the host state 

and shut down its mining activities in Ticadia.139 Moreover, the Respondent’s officials had 

always found the Claimant in compliance with their environmental obligations.140 In fact, 

even the Ministry of Environmental Affairs created by the KEA, found the Claimant in 

compliance with their environmental obligations.141 Their license was also renewed in 2015 

                                                 
131 Waste Management II, ¶98; EDF (Services), ¶216.  

132 Feldman, ¶148. 

133 El Paso, ¶¶375-377. 

134 Metalclad Corp, ¶89. 

135Id. 

136 BG Group, ¶300. 

137 MTD Equity, ¶¶63, 125, 133, 156-158. 
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for a period of two years.142 In light of this, the Claimant submits that the KEA and the 

Decree led to a frustration of legitimate expectations created by these specific assurances 

and hence violated FET. 

3.2. Respondent has breached Article 7 of the Ticadia-Kronos BIT.  

62. The Claimant submits that the Respondent is in violation of Article 7 of the BIT since it 

has indirectly expropriated Claimant’s investment in its territory without paying due 

compensation. The Decree issued by the Respondent is expropriatory in nature as it results 

in a substantial and permanent economic deprivation [3.2.1], is disproportionate to the 

objective it seeks to achieve [3.2.2] and frustrates the legitimate expectations of the 

Claimant [3.2.3]. Moreover, the defence of police powers [3.2.4] and General Exceptions 

under Article 10 [3.2.5], are inapplicable in the present case. 

3.2.1. The Decree has caused a substantial and permanent economic deprivation to 

Claimant. 

63. Expropriation may occur in two ways, directly or indirectly. In the former, the host state 

expropriates the investment by an official transfer of title or physical seizure of the 

investor’s property.143 In the latter, state enacts measures which “effectively neutralize the 

benefit of the property for the foreign owner.”144 Therefore, in an indirect expropriation, 

although the investor retains title over the property, its enjoyment is affected. To determine 

whether a government measure amounts to indirect expropriation, one of the most 

important factors, considered by international tribunals, is the economic impact of a 

measure.145  Only if a government measure results in a ‘substantial and permanent 

economic deprivation’, does it amount to indirect expropriation.146 The Claimant submits 

that the Decree issued by the Respondent indirectly expropriated the Claimant’s investment 

since it caused a substantial deprivation [3.2.1.1] as well as a permanent deprivation 

[3.2.1.2]. 

                                                 
142 Id. 

143 SCHREUER & DOLZER, 101. 

144 Antoine Goetz, ¶124; Metalclad Corp, ¶103; CME Czech Republic, ¶¶591, 604; Middle East Cement (Aw), 
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3.2.1.1. The Decree caused a substantial deprivation to the Claimant. 

64. The severity of a government measure is one of the decisive factors that points towards 

indirect expropriation.147 Unless a measure deprives most of the economic value of the 

property, international tribunals do not deem the measure expropriatory.148 The Claimant 

submits that the Decree issued by the Respondent caused a substantial deprivation of the 

economic benefits of the property and hence was expropriatory in nature. It rendered the 

state-of-the-art facility of the Claimant in the Respondent’s territory nearly useless.149 The 

Decree led to a ban on exploitation of lindoro in the Respondent’s entire territory, revoked 

Claimant’s licences irrevocably and terminated the Agreement.150 Moreover, Respondent’s 

officials seized the lindoro stored in the facility which had already been prepared for 

export.151 Thus, the Claimant could not honour its contractual obligations with purchasers 

and suppliers resulting in a complete cessation of revenue.152 Consequently, it was forced 

to shut down its facilities in Kronos.153 Hence, the Decree led to a substantial economic 

deprivation. 

3.2.1.2. The Decree caused a permanent economic deprivation to the Claimant. 

65. Another criterion that is considered by tribunals to determine the economic impact of a 

measure is the duration of deprivation.154 The deprivation of the investor’s rights must be 

permanent and irreversible.155  Interim orders of the state deprive the investor of his rights 

temporarily and hence, do not constitute expropriation.156 In the present case, however, the 

revocation of licenses was “irrevocable”.157 Therefore, the economic deprivation caused 

by the Decree was permanent in nature. 
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3.2.2. The measure undertaken by the Respondent was disproportionate to the 

intended purpose. 

66. The Claimant submits that the Decree was expropriatory in nature, since it was 

disproportionate to the objective it sought to achieve. The Proportionality Doctrine is now 

increasingly employed by international tribunals as a technique to mediate between rights 

of the investor and that of the host state.158 In Tecmed v. Mexico, the Tribunal held that the 

determination of whether a measure was expropriatory in nature depended on whether the 

measure was -   

“proportional to the public interest presumably protected thereby and to the 

protection legally granted to investments, taking into account that the 

significance of such impact has a key role upon deciding the proportionality”.159  

67. Proportionality analysis requires the adoption of the measure which least encroaches upon 

a right or interest, in the case of multiple alternatives.160 The employment of this technique 

in European jurisprudence, from where this doctrine is derived, involves first, an 

assessment of legitimacy of the objective, followed by an analysis of the suitability, 

necessity and strict proportionality of the measure.161 The preliminary stage assists in 

filtering out measures enacted with a mala fide intent.162 While determining suitability, it 

must be shown that the measure shares a rational nexus with the objective.163 The analysis 

of necessity of a measure requires a determination of whether the objective could have been 

achieved through a lesser interference with investor’s rights.164 This stage requires that no 

single party should have to bear “an individual and excessive burden.”165 The last stage of 

review, which is the most stringent, requires the courts to balance the competing interests 

and compare the economic impact of the measure to the benefit sought to be achieved.166  
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68. Several scholars support the use of this technique since it is methodologically sounder and 

enhances the quality of the awards by employing transparency in legal reasoning.167 

Moreover, employment of this technique also checks the arbitrary use of sovereign 

authority by host states against investors.168  

69. In the present case, the legitimacy of the aim is itself contested by the Claimant. Even if, 

the legitimacy of the aim is accepted, the Claimant submits that the Presidential Decree is 

disproportionate to the objective it seeks to achieve since the criteria of proportionality 

doctrine has not been fulfilled. The Decree itself states that the harmful consequences of 

exploitation of lindoro has not been conclusively determined.169 Further, the Respondent 

has not been able to adduce evidence eliminating the possibility of other mining operators 

releasing graspel.170 In light of these circumstances, a permanent ban on activities of the 

Claimant, without the ban being subject to review, is clearly disproportionate, as it creates 

an excessive burden on the Claimant. 

3.2.3. The Decree frustrated the legitimate expectations of the Claimant. 

70. Although legitimate expectations are primarily applied with respect to FET, tribunals 

increasingly are considering it as a determinant of indirect expropriation.171 In Tecmed v. 

Mexico, the tribunal held that non-renewal of a permit also frustrated the legitimate 

expectations of the investor since the Claimant had an expectation of a long-term 

investment.172 

71. The Claimant had invested in Kronos for a duration of eighty years.173 Moreover, a two-

year permit had been issued to the Claimant by the Respondent’s officials after conducting 

inspections.174 Despite this, the Decree revoked this permit before the completion of the 
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two years.175 Given the circumstances, the Claimant submits that the Decree was 

expropriatory in nature since it frustrated the legitimate expectations of the Claimant. 

3.2.4. The defence of Police Powers cannot be invoked by the Respondent. 

72. The Respondent has invoked the defence of Police Powers in response to the Claimant’s 

submissions. The Police Powers Doctrine, as a defence to expropriation claims, is well 

established under international law.176 However, the Claimant submits that the said defence 

is inapplicable in the present case.  

73. A measure which falls within the police powers of the host state does not amount to 

expropriation and hence exempts the host state from the obligation of payment of 

compensation.177 Police powers may be defined as a host state’s right to regulate for public 

purposes.178 However, this right is not absolute in nature and is subject to certain conditions. 

A host state is not obligated to pay compensation to an investor if the measure falls within 

the ambit of the police powers of the host state, provided the measure is a non-

discriminatory, bona fide regulation, enacted with due process and in furtherance of a 

legitimate objective.179  

74. The Claimant submits that the Decree issued by the Respondent does not fall within the 

ambit of police powers of the Respondent because it was not enacted with due process 

[3.2.4.1] and was not a bona fide regulation, enacted in furtherance of a legitimate objective 

[3.2.4.2].  

3.2.4.1. The Decree was not enacted in due process. 

75. The principle of due process requires that first, domestic law and internationally recognised 

principles of due process are complied with.180 Second, the investor must have access to an 

impartial body to have his case reviewed.181 In ADC v. Hungary, the tribunal observed that 

the due process prong under expropriation requires the existence of an “actual and 
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substantive legal procedure” for an investor to enforce his rights against measures enacted 

by the state.182 The host state is obligated to ensure that the investor has a reasonable 

opportunity to claim his rights.183 In the present case, despite the KEA requiring an 

opportunity to be given to an alleged polluter to defend himself,184 the Respondent issued 

the Decree revoking the Claimant’s licenses and confiscating the lindoro, without giving 

an opportunity to the Claimant to refute the allegations. 

76. Another essential component of due process is the obligation of the host state to provide a 

reasonable advance notice to the investor that they are in alleged breach of their 

obligations.185 The Claimant submits that the Respondent is in breach of this aspect of the 

due process as well. This is because the Respondent did not inform the Claimant that they 

were in alleged breach of their obligations. Instead, the Respondent’s officials always found 

the Claimant in compliance with their obligations during the routine investigations.186  

3.2.4.2. The Decree was not enacted in furtherance of a legitimate objective. 

77. For a measure of the host state to be protected, it must be enacted for a legitimate public 

purpose.187 International law recognises the right of a state to regulate for public 

purposes.188 However, a mere existence of an environmental objective is not sufficient.189 

The host state has the burden to prove that the measure was enacted in furtherance of the 

same objective i.e., the host state must prove that the measure enacted by it shares a rational 

nexus with the objective.190 This burden is imposed on the host state in order to filter 

measures which are enacted with a mala fide intent. 

78. The Claimant submits that the Decree, as well as other acts of the Respondent, were a 

targeted political sham to expropriate the Claimant’s investment without payment of due 

compensation. As soon as the Nationalist Party came to power, they put in place a 
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coordinated plan to expel the Claimant from the host state. Immediately after coming to 

power, the Nationalist Party enacted the KEA, an excessively stringent bill which was 

strongly opposed even in the Kronian Parliament.191 After a few months, a state-funded 

Study was published holding the Claimant liable for the contamination of the Rhea River.192 

No opportunity was given to the Claimant to refute the Study193 which is indicative of the 

political mala fide behind the Study.194 In Methanex v. USA, the only reason the tribunal 

accepted a state-funded study was because the study was subject to open debate and peer 

review.195 The Tribunal held that the fact the study was subjected to a public hearing was 

the best evidence against it being a political sham.196  

79. Moreover, it must be noted that the Study did not conclusively prove that it was the 

Claimant that had caused the health crisis in Kronos.197 The Respondent has failed to 

conclusively prove that no other mining operator present within its territory conducts 

activities which release graspel.198 While it is true that application of the precautionary 

principle, embodied in Article 9(2), does not require conclusive proof, the fact that the 

Claimant has always been found in compliance with its environmental obligations under 

the Concession Agreement, indicates a serious flaw in the conclusions of the Study.199 

Moreover, the correlation between graspel and the diseases affecting the host state’s 

population is not widely accepted in the research community.200 Despite this, the Decree 

was passed within merely four months of the publication of the Study, a time period clearly 

insufficient to test the veracity of the Study.201 All these facts have to be seen in the light 

of the nationalist agenda of the party in power.202 Therefore, considering these 
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circumstances, it is the Claimant’s submission that the Decree was not enacted in 

furtherance of a legitimate objective. 

3.2.5. The Decree does not fall within the ambit of General Exceptions given in the 

BIT 

80. The Respondent may contend that the Decree falls within the General Exceptions clause 

given in Article 10 of the BIT and hence is protected. However, the Claimant submits that 

the Decree does not fall within the ambit of Article 10 since the conditions mentioned 

therein have not been fulfilled. The Claimant contends that Article 10(2)(b) has been 

violated by the Respondent. The said Article states that “The measures undertaken pursuant 

to the preceding paragraph must not be a disguised restriction on international trade or 

investment.”203  

81. As has been discussed earlier, it is the Claimant’s contention that the Decree was a targeted 

political sham aimed at expropriating the Claimant’s investment given the Nationalist 

Party’s agenda was to eliminate all foreign competition within Kronos. Hence, the Decree 

was a disguised restriction and therefore, does not fall within the ambit of Article 10. 

3.3. The Respondent breached Article 8 of the Ticadia-Kronos BIT. 

82. Article 8 imposes an obligation on the host state to maintain transparency with a foreign 

investor. Article 8(2) mandates the Respondent to endeavour “best efforts” to allow an 

affected party to comment on any proposed government regulation, prior to it coming into 

force. This article embodies the principle of transparency, which recognises the risk a 

foreign investor takes by investing in a foreign country of which it has limited knowledge 

and limited access to local institutions.204 A transparent policy environment protects 

investors by enabling them to demarcate between the bona fide and mala fide regulations 

of the government.205 It creates a stable business environment by reducing uncertainties 

and hence is essential for promotion of investment.206  

83. The Claimant submits that the Respondent breached Article 8(2) of the BIT by not giving 

an opportunity to the Claimant to comment on the draft bill of the KEA. The KEA is a 
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legislation which imposes obligations on miners to protect the waters of regions where 

extraction takes place.207 Given the Claimant’s primary activity in Kronos is mining, it 

definitely falls within the ambit of “interested persons and enterprises”. Therefore, the 

Respondent had an obligation to endeavour best efforts to provide a reasonable opportunity 

to the Claimant to comment on KEA draft bill. The Study was published almost a year after 

the enactment of the law and thus, the Respondent cannot take the defence of urgency for 

not providing an opportunity to the Claimant.208 In light of this, the Claimant submits that 

the Respondent breached its obligation under Article 8(2) of the BIT. 

4. THE RESPONDENT’S COUNTERCLAIM FOR DAMAGES IN INADMISSIBLE BEFORE THIS 

TRIBUNAL 

84. The Respondent has filed a counterclaim seeking damages from the Claimant for alleged 

breach of environmental obligations. For a counterclaim to be heard by a tribunal two 

conditions must be fulfilled. First, the counterclaim must fall within the scope of consent 

of the parties.209 Second, the counterclaim must share a close legal and factual connection 

with the primary claim.210 The first condition deals with the jurisdiction of the Tribunal to 

hear a dispute and is, therefore, a pre-condition to be satisfied.211 The second deals with the 

admissibility of the dispute itself.212 Therefore, if the counterclaim does not fall within the 

scope of consent of the parties, whether or not it shares a close connection with the primary 

claim, is irrelevant.213 

85. The Claimant submits that the Tribunal does not have jurisdiction to hear the counterclaim 

since it does not fall within the scope of consent of the Contracting Parties [4.1]. Even if 

the Tribunal does find the counterclaim within the scope of consent, the Claimant submits 

that the counterclaim is inadmissible since it does not share a close legal connection with 

the primary claim [4.2]. 
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4.1. The counterclaim is not within the scope of consent of the Contracting Parties. 

86. The Respondent has claimed damages for alleged breach of Article 9(2) of the BIT by the 

Claimant.214 The Respondent has based its counterclaim on Article 5(iii) of the SCC Rules 

and Article 11 of the BIT.215 The Claimant submits that the Tribunal does not have 

jurisdiction to hear the counterclaim since it does not fall within the disputing parties’ scope 

of consent. Consent is essential to establish the jurisdiction of tribunals.216 Therefore, for a 

counterclaim to be within the Tribunal’s jurisdiction it must fall within the consent of the 

parties.217  

87. When an investor invokes the dispute resolution provision in the treaty, it is known as 

‘arbitration without privity’ since the investor is not a party to the treaty.218 The dispute 

resolution provision in a treaty is the host state’s standing offer to arbitrate.219 By instituting 

arbitral proceedings, the investor accepts this offer of arbitration.220 The scope of consent, 

is, therefore, decided by the contracting parties and an investor has no role to play in it.221 

Hence, the dispute resolution clause is the primary source for determination of the scope of 

consent.222 It must be noted that the jurisdiction of the Tribunal has to be determined 

“primarily” with reference to the dispute resolution clause.223 Hence, arbitration rules such 

as those of the SCC are merely procedural rules and cannot extend the scope of consent.224  

88. The Claimant submits that the Tribunal does not have jurisdiction over counterclaims since 

the BIT restricts the locus standi of initiation of dispute resolution to the investor [4.1.1]. 

Even if the Tribunal finds the dispute resolution clause wide enough to allow a 

counterclaim to be filed, the Claimant submits that the present counterclaim cannot be 
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heard by the Tribunal since it does not fall within the definition of an investment dispute 

given under Article 11(1) of the BIT [4.1.2]. 

4.1.1. The Ticadia-Kronos BIT does not allow counterclaims as the locus standi of the 

right to initiate an arbitration is limited to investors. 

89. A counterclaim is a claim which is distinct from the primary claim and has an independent 

legal existence.225  Therefore, if a host state has no right to initiate proceedings under the 

BIT, it should not have the right to initiate a counterclaim either, unless the BIT expressly 

gives it the right to do so.226 In the present case, Article 11(2) & 11(3) of the BIT expressly 

limit the right to initiate proceedings under the BIT to an investor.227 Therefore, the 

Claimant submits that the intention of the parties was to disallow states from filing a 

counterclaim. 

4.1.2. In arguendo, the present counterclaim does not fall within Article 11(1) of the 

Ticadia-Kronos BIT. 

90. Article 11(1) enumerates three categories of an investment dispute. Since the Respondent 

has not based its counterclaim on the Concession Agreement, Article 11(1)(a) is 

inapplicable. Further, since the Claimant’s investment has not been authorized by a Kronian 

foreign investment authority, Article 11(1)(b) is also inapplicable. Therefore, for the 

present counterclaim to be admitted, it must fall within the ambit of Article 11(1)(c). 

91. Article 11(1)(c) defines an investment dispute as a “an alleged breach of any right 

conferred or created by this Agreement with respect to an investment.” Since the 

Respondent has claimed a breach of Article 9(2) of the BIT, the Tribunal can exercise its 

jurisdiction over the present counterclaim only if the said provision creates a right in the 

favour of the host state. The Respondent may contend that the concluding line of Article 

9(2) encapsulates the polluter’s pay principle which creates a right in favour of the host 

state. However, this contention of the Respondent is not tenable. 

92. The last line of Article 9.2 states “The Contracting Parties agree that the polluter should, 

in principle, bear the cost of pollution”. According to Article 31(1) of VCLT, a treaty must 
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be interpreted using the ordinary meaning of the terms employed.228 The ordinary meaning 

of the words “in principle” is a theoretical agreement on a general idea, the details of which 

are not established.229 If the intention of the parties was to include it as a right, then they 

would have expressly stated so in the BIT. The use of the words “in principle” is indicative 

of the fact that it was never the intention of the parties to create a right of polluter’s pay. It 

was merely meant to be a guiding principle which has not been crystallized as a right in 

favour of the host state.  

93. Moreover, since the investor has no role in drafting the BIT, its interpretation should favour 

the investor.230 Enforcing the polluter’s pay principle as given in the BIT would be 

extremely prejudicial to an investor since the provision is very vague. There is no procedure 

or guidelines mentioned in the BIT and therefore, interpreting this as a right may lead to its 

arbitrary use against the investor. 

94. Further, as per the VCLT, this line should be interpreted in the context of the rationale 

behind incorporation of such provisions in BITs.231 Such clauses are included in BITs to 

discourage host states from lowering environmental standards to attract investment.232 

Their primary aim is to suppress the temptation of host states to provide regulatory 

incentives to investors.233 Therefore, the Claimant submits that the Tribunal does not have 

jurisdiction to hear the counterclaim since Article 9(2) does not create a right in favour of 

the host state. 

4.2. In arguendo, the counterclaim does not share a close legal connection with the primary 

claim. 

95. The requirement of a close connection with a primary claim is based on the rationale of 

allowing counterclaims itself i.e. procedural economy and efficient administration of 

justice.234 The close connection requirement must be “assessed both in fact and law”.235 
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Factual connection means that both the claims must be based on the same facts.236 Juridical 

or legal connection means that the rights and obligations that the counterclaim and primary 

claim are based on must arise from the same legal instrument.237 In Saluka v. Czech 

Republic, the Tribunal held that a liability imposed on the basis of domestic law cannot 

said to be an “indivisible whole” with the primary claim.238 The Tribunal in Al Warraq v. 

Indonesia observed that the investor has a general obligation to obey the domestic law of 

the host state.239 However, unless a domestic law is elevated to the status of a treaty 

obligation, a tribunal cannot entertain the breach of such an obligation.240 Such an 

obligation is within the exclusive jurisdiction of the domestic courts.  

96. The Claimant submits that the counterclaim does not share a close legal connection with 

the primary claim since the obligations imposed on the Claimant arose solely out of 

domestic law.241 The Respondent itself admitted that their reason for inaction for several 

years was the absence of a statute empowering them to impose sanctions on the Claimant.242 

Sanctions were imposed on the Claimant based on obligations arising out of the KEA.243 

Therefore, the Claimant submits that the present counterclaim is inadmissible since it does 

not share a close legal connection with the primary claim.  
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PRAYER 

The Claimant respectfully requests this tribunal to find that: 

1. The Tribunal has Jurisdiction to hear this case.  

2. The Claimant’s claims are admissible. 

3. The Respondent is liable for the violation of the BIT. 

4. The Respondent is liable to pay damages, valued at no less than USD 450,000,000 to the 

Claimant for losses caused due to the breach of the BIT. 

5. The Respondent’s counterclaim for damages is inadmissible. 

6. The Claimant is entitled to all costs arising out of these proceedings, including all legal and 

other professional fees and disbursements. 

7. The Respondent should be ordered to pay pre-award interest and post-award interest at a 

rate to be fixed by the Tribunal. 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Claimant shall be forever grateful. 

 

 

Sd/- 

Counsel for Claimant 

 


