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STATEMENT OF FACTS 

 

STATEMENT OF FACTS 

1. This case stems from the Republic of Kronos’ (“Kronos” or “RESPONDENT”) self-

serving and ideology-driven usurpation of Fenoscadia Limited’s (“Fenoscadia” or 

“CLAIMANT”) right to exclusive exploitation of lindoro, a rare-earth metal.1 This illicit 

exercise of state authority sabotaged Fenoscadia’s ability to use its expertise to continue 

its meaningful contribution to the Kronian people’s lives.  

 

2. CLAIMANT is a world-renowned limited liability company that specialises in the 

exploration and exploitation of rare earth metals.2 Since 1993, it has been incorporated in 

the Republic of Ticadia (“Ticadia”). 3 65% of the CLAIMANT’s voting shares are held 

by a private equity fund incorporated in Ticadia.4 

 

3. On 20th April 2000, Fenoscadia won the auction held by Kronos to exploit an area of 

1,071,000 m2 abundant in lindoro.5 A Concession Agreement (“The Agreement”) was 

signed on 1st June 2000. CLAIMANT received a de facto exclusive right to exploit 

lindoro in the territory of Kronos for 80 years. In return, it agreed to turn over 22% of 

its monthly gross revenue linked to exploitation of and commercial dealings with lindoro 

to Kronos.6 

 

4. The Agreement also provided for inspections by authorities of the CLAIMANT’s 

property used to exploit lindoro7, and was the only document regulating mining activities 

and environmental compliance in Kronos.8 Its activities had a positive impact on the 

Kronian economy and people.9 

 

                                                
1 SoUF, P.3 L. 884-885 
2SoUF, P.6 L. 896-897 
3Ibid. 
4 SoUF, P.6 L. 898-899 
5 SoUF, P.5 L. 893-894 
6SoUF, P.8 L. 909-915 
7 SoUF, P.9 L. 916-918 
8 SoUF, P.10 L. 924 
9 SoUF, P.11 L. 928-930 
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5. Mr Curat Bazings and the Nationalist Party of which he represents won the Kronian 

Presidential election in October 201410. Subsequently, the Kronian Environmental Act 

2015 (“KEA”) was passed in a constitutionally dubious manner, granting the government 

a wide discretion to regulate and punish companies involved in mining activities.11  

 

7. Despite the CLAIMANT passing every environmental investigation carried up to 

date,12 the Presidential Decree No. 2424 (“The Decree”) was passed under the KEA, 

revoking the CLAIMANT’S LICENCE and rendering all CLAIMANT’s mining 

equipment purposeless. CLAIMANT applied to the Kronos Federal Court to suspend 

the effect of the Decree until negotiation between took place.13  

 

10. An enterprise from of the Republic of Ibi (whose government is like-minded to 

Kronos) and Kronos are now planning a joint venture to extract lindoro at the very same 

site.  

 

11. The CLAIMANT is left with no choice but to seek protection under the Kronian-

Ticadian BIT (“BIT”) before this Tribunal. 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 
                                                
10 SoUF, P.14 L. 944-945 
11 SoUF, P.15 L. 952-953; SoUF, P. 16 L. 958-959 
12 SoUF, P.19 L. 982-983 
13 SoUF, P.25 L. 1016-1017 
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STATEMENT OF ARGUMENTS 

 

A. The Tribunal has jurisdiction rat ione personae  over the dispute, contrary to 

RESPONDENT’S claim 

 

12. RESPONDENT, alleging that the tribunal lacks jurisdiction over the dispute, argued 

that CLAIMANT is not an investor under Art. 1 BIT, as it is not an enterprise of 

Ticadia14. This is for two reasons. Firstly, Kronian nationals exercise effective control 

over CLAIMANT, rather than Ticadian nationals15. Secondly, CLAIMANT’S nationality 

factually became Kronian, as its “economic interest and business decisions [were] being 

solely based on its activities in Kronos”16. These two claims are unfounded for two 

reasons. 

 

13. Firstly, there are no grounds for the Tribunal to consider the exercise of effective 

control of CLAIMANT by Kronian nationals (“effective control”) and CLAIMANT’S 

economic and business decisions being based solely on its activities in Kronos as a 

determinant of CLAIMANT’S nationality (“siège social”) (I). 

 

14. Secondly and alternatively, Kronian nationals’ exercise of control over CLAIMANT 

is not sufficient to constitute “effective control” to render CLAIMANT’S nationality as 

Kronian (II)(a). Furthermore, CLAIMANT’S economic interest and business decisions 

are not solely based on its activities in Kronos, and thus its nationality did not become 

factually Kronian (II)(b). 

 

    (I) The Tribunal should not consider RESPONDENT’S claims that the factors 

of effective control and siège social extraneous to a determination of 

nationality under Ticadian law should be considered in determining 

CLAIMANT’S nationality 

 

15. CLAIMANT’S nationality is determined prima facie based on whether or not it was 

incorporated under the laws of the relevant contracting party, Ticadia17. This formalistic 

                                                
14 Answer to RfA, p.13, L.341-346 
15 Answer to RfA, p.13, L.347-352 
16 Answer to RfA, p.13, L.353-358 
17 Douglas, p. 289; US Model BIT 2012 
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approach is the prevailing jurisprudential approach in cases where additional 

requirements for nationality are absent from the relevant investment treaty, which is the 

case in this dispute18. This is also supported by the BIT, which defines an investor as a 

“person or an enterprise of a Contracting Party…”19, supporting this position. 

CLAIMANT fulfils this determinant of nationality, as it is “a limited liability company 

that was incorporated under the laws of the Republic of Ticadia in 1993”20, and is 

therefore an investor under the BIT. This prima facie position is the most widely used 

criterion for the determination of corporate nationality21.  

16. This prima facie position may be affected by extraneous factors, such as who has 

“effective control” of it, and its “siège social”, claimed by RESPONDENT to be relevant 

factors determining CLAIMANT’S effective nationality. These extraneous factors should 

not be taken into account by the Tribunal, as they have neither a legal basis (a) nor a 

normative basis (b) for doing so. 

(a) There is no legal basis for taking “effective control” and “siège social” 

into account when determining CLAIMANT’S nationality 

17. The Tribunal has no legal basis for considering such extraneous factors in their 

assessment of nationality, as Ticadia and RESPONDENT did not include any agreement 

in the BIT (Art. 1(4)) which includes “effective control” or the “siège social” as relevant 

factors in determining nationality, and thus should not be considered by the Tribunal. In 

Ceskoslovenska Obchodni Banka AS v Slovakia, the “effective control” test was explicitly 

excluded, as the relevant treaty did not qualify its definition of nationality using such a 

criterion. This view was further taken in Saluka v Czech Republic, where the tribunal found 

that it was not open to add other requirements which the parties could themselves have 

added in their agreements, but which they omitted to add. This applies “no matter how 

auspicious or appropriate [such requirements] may appear”22. In the present case, since 

none of such factors were specified, the Parties’ agreement should be placed at the 

forefront of consideration, and such extraneous factors should not be taken into account 

by the Tribunal when determining CLAIMANT’S nationality. Therefore, CLAIMANT’S 

                                                
18 McLachlan/Shore/Weiniger, para 5.12 
19 BIT p. 39, L. 1093-1094 
20 SoUF, p. 32 
21 Autopista v Venezuela; Dolzer/Schreuer, p. 47 
22 Hulley Enterprises Ltd v Russia; McLachlan/Shore/Weiniger, para 5.09 
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nationality should be determined by reference to formal incorporation under Ticadian 

law, which considers CLAIMANT as Ticadian. 

18. Furthermore, the principle of verba aliquid operari debent, meaning that “words should 

have some effect”, would operate to justify that extraneous factors beyond paper 

incorporation should not be considered23. The presence of express provisions requiring 

more than paper incorporation in investment treaties such as the Netherlands-Venezuela 

BIT and the France Model BIT affirms the prima facie position of paper incorporation 

being the determinant for corporate nationality, as such express provisions would be 

redundant if they were to be considered by default. This justifies CLAIMANT’S 

nationality as being determined solely based on its incorporation under Ticadian law. 

19. Finally, the Travaux préparatoires of the ICSID Convention show that the drafters 

intentionally excluded the criterion of a “controlling interest” when determining 

nationality. When the United States of America attempted to reintroduce the criterion of 

a “controlling interest” in the definition of “national of another Contracting State”, it 

was defeated by a large majority24. This shows that the drafters of ICSID did not 

consider “effective control” as an ordinary determinant of nationality. This view, which 

plays down the significance of “effective control”, has seen support in case law, such as 

in Tokios Tokeles v Ukraine, where the tribunal refused to pierce the corporate veil in order 

to look at the nationality of the company’s owners, choosing not to look at ownership 

and control as factors affecting its determination of nationality despite Ukraine’s claim 

that Tokios was not a genuine entity of Lithuania (under Art. 25 ICSID). Therefore, even 

if Kronian nationals did exercise effective control over CLAIMANT, it would not be a 

decisive criterion in determining CLAIMANT’S nationality. CLAIMANT’S 

incorporation under the laws of Ticadia will prevail in determining CLAIMANT’S 

nationality, under which CLAIMANT is Ticadian. 

(b) There is no normative basis for taking “effective control” and “siège 

social” into account when determining CLAIMANT’S nationality 

20. The Tribunal should not impose such extraneous factors to nationality determination 

on normative grounds. These factors are based on principles of international law, such as 

                                                
23 Douglas, p. 317-318 
24 Schreuer, p. 81; Autopista v Venezuela 
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ensuring the integrity and sustainability of the investment treaty regime25. In other words, 

the Tribunal should only consider looking beyond paper nationality and take extraneous 

factors into consideration if a CLAIMANT appears to be acting contrary to the integrity 

and sustainability of the investment treaty26. In determining these principles, tribunals 

should consider the object and purpose of the investment treaty – typically “to attract 

foreign capital by reducing the sovereign risk in the country in question”27 – which if 

met, would fulfil them and thus preclude the need for recourse to extraneous factors. 

Typically, the principle of effective nationality as determined by the quality of factual 

connection between a CLAIMANT and its state of nationality would not be relevant in 

determining its ratione personae jurisdiction [supra. para. 16]. Therefore, an analysis of the 

quality of linkage between CLAIMANT and Ticadia to determine CLAIMANT’S 

effective nationality for the purposes of determining ratione personae jurisdiction may only 

be considered in extreme situations where the “quality of link is so precarious that 

jurisdiction must be declined”28, such as where the object and purpose of the investment 

treaty is not fulfilled. 

21. Such a situation is seen in National Gas S.A.E. v Arab Republic of Egypt, where the 

Claimant sought to rely on “foreign control” by UAE under Art. 25(2)(b) ICSID to 

argue that the parties have agreed that it would be treated as a national of UAE despite 

an Egyptian national owning the company. The Tribunal did not accept this argument 

and held that the link between National Gas and UAE was too precarious, since Natural 

Gas was owned by Egyptian national G, and thus the mere fact that companies C and R 

had UAE nationality did not contribute to the purpose of the investment. 

22. On the facts at hand, the current dispute does not fall under one of the “extreme 

situations” which call for factors beyond that of incorporation under Ticadian law to be 

considered by the Tribunal in an assessment of CLAIMANT’S nationality, and the prima 

facie rule of looking at incorporation under Ticadian law should be used. 

 

                                                
25 Douglas, p. 289 
26 Autopista v Venezuela; Dolzer/Schreuer, p. 47 
27 Douglas, p.314 
28 Douglas, p. 290 
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23. The purpose of the concession agreement governing the relationship between 

CLAIMANT and RESPONDENT is primarily commercial. It is for CLAIMANT to use 

its technical expertise to exploit the then newly-discovered reserve of the highly-valued 

Lindoro from RESPONDENT’S land, which would provide both CLAIMANT and 

RESPONDENT with financial returns29. CLAIMANT’s Ticadian nationality rather than 

Kronian is central to this purpose, since none of RESPONDENT’S national companies 

had the technical expertise to extract Lindoro, and thus relied on CLAIMANT’S foreign 

technical expertise to do so30. CLAIMANT’S non-Kronian nationality is therefore 

substantively relevant to the investment, distinguishing it from National Gas S.A.E v Arab 

Republic of Egypt, where National Gas’ intermediate ownership by UAE shell companies 

did not relate substantively to the investment. Therefore, CLAIMANT’S prima facie 

nationality, Ticadian, should be upheld.  

24. Additionally, since CLAIMANT had made its investment and entered into the 

concession agreement on reliance upon the protection afforded by the BIT, it therefore 

has a legitimate expectation that the relevant dispute resolution mechanisms under the 

BIT can be relied on to enforce its treatment obligations under the treaty.  CLAIMANT 

had its affairs structured on reliance of such a legitimate expectation since it had always 

been connected to Ticadia, and did not restructure its investment purposely to invoke 

the BIT’s dispute resolution mechanism, and thus will be allowed to bring a claim under 

the BIT31. The purpose of BITs is to offer certainty to both investors and states with 

respect to the dispute resolution mechanism available, if a problem arises concerning the 

investment.  If this certainty were to be absent, it is likely that investors will be deterred 

from investing in foreign countries. Therefore, this legitimate expectation should be met 

unless reasons exist which call for a contrary action, of which there are none [supra. 

paras.18-33]. Therefore, CLAIMANT should follow its paper nationality of Ticadian, and 

RESPONDENT’S claims of effective nationality, which lets down such legitimate 

expectations unjustifiably, be dismissed. 

 

25. The remaining requirement for being considered an “investor” under Art. 1(4) BIT, 

that CLAIMANT must have “made an investment in [Kronos’s] territory”, was not 

contested by RESPONDENT, and on the facts, is evidently fulfilled. CLAIMANT is an 

                                                
29 SoUF, p. 32; Concession Agreement, p. 47 
30 SoUF, p. 32 
31 Douglas, p. 297-298 
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enterprise which had directly been involved in mining Lindoro in Kronos, fulfilling the 

requirement under Art. 1(1)(a) BIT. Therefore, the Tribunal will have jurisdiction ratione 

personae over this dispute.  

(II) Alternatively, Kronian nationals did not have effective control over 

CLAIMANT (a), nor is Kronos CLAIMANT’S siège social (b), and thus, 

CLAIAMANT’S nationality did not become factually Kronian 

 

 (a) Kronian nationals did not have effective control over CLAIMANT 

26. The measure of control is determined by a quantitative approach rather than a 

subjective approach, with recourse to the percentage of ordinary shares or voting power 

in a company. Foreign investors of a contracting party would have control of the 

investment if its equity interest was more than 50%, or if they control more than 50% of 

the voting rights. This view was adopted in the Draft 4th Edition of the OECD 

Benchmark Definition of Foreign Investment, as well as the Swedish-India BIT. This is 

elaborated in Aguas de Tunari, S.A. v Republic of Bolivia,  which defined “controlled directly 

or indirectly” as an entity possessing the legal capacity to control the other entity, even if 

it might merely be a shell company which did not exert any actual control on the other 

entity. The legal capacity to control is determined with reference to the percentage of 

shares held, unless there have been particular restrictions on voting rights. This was the 

case in AIG v Kazakhstan, where a minority shareholder with a 5% stake held Class A 

shares, which voting rights were exclusively attached to, was considered as having 

control32. In the case at hand, since 65% of the shares with voting rights in CLAIMANT 

had been owned by a private equity fund organised under the laws of Ticadia at the time 

of the alleged expropriation, this Ticadian private equity fund would have legal control of 

CLAIMANT. Despite having allegedly “delegated the business judgment of the 

Company” to the Kronian shareholders33, the Ticadian private equity fund still possesses 

the legal capacity for control, and did not delegate this to the Kronian shareholders. The 

role of the Kronian shareholders is thus effectively that of a mere adviser to the Ticadian 

private equity fund, which retains control of CLAIMANT. 

                                                
32 Douglas, p.305 
33 Answer to RfA, p.13, L.350 
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27. It is accepted that in some cases that de facto “effective control” may be found, despite 

the absence of legal control. This is seen in S.D. Myers v Canada, where control was found 

when the family constituting the majority shareholder of CLAIMANT had control over 

an enterprise constituting the investment, despite CLAIMANT not owning any shares of 

the investment enterprise. This was made through an appeal to policy, where the tribunal 

“[did] not accept that an otherwise meritorious claim should fail solely by reason of the 

corporate structure adopted by a CLAIMANT in order to organise the way in which it 

conducts its business affairs”.  

28. De facto control has been criticised in scholarly opinion as being “hardly conclusive of 

legal certainty”, since it “can be expected to expand and contract depending upon the 

circumstances of each case”34, and gives rise to the issue of different entities, one 

exercising legal “de jure” control and one purporting to exercise effective “de facto” control 

both seeking the “same remedies…for the same prejudice to the same investment”35. 

Furthermore, this view has been given harsh qualification in Thunderbird v Mexico, where 

the tribunal accepted the existence of de facto control in the absence of legal control only 

if it can be established “beyond reasonable doubt”.  In Thunderbird v Mexico, this 

requirement was fulfilled because the CLAIMANT Thunderbird  “was, through its actions, 

officers, resources, and expertise, the consistent driving force behind [the investment 

entities’] business endeavour in Mexico”. It was said that without Thunderbird’s “key 

involvement”, the investment entities’ “business affairs…could not have been pursued”, 

with the key officers of Thunderbird and the investment entities being “one and the same”, 

with the “initial expenditure” and the “know-how of the machines” being provided by 

Thunderbird.  

29. In the case at hand, the existence of de facto effective control has not been established 

beyond reasonable doubt, being distinguished from the facts in Thunderbird v Mexico. In 

1998, RESPONDENT invited foreign companies to bid for a concession agreement to 

extract Lindoro from its inner territory, as there were “no national companies in Kronos 

with the required expertise” to do so36. By then, CLAIMANT, owned jointly by five 

Ticadian nationals and a Ticadian private equity firm, already demonstrated a sufficient 

level of technical expertise and business acumen so as to be able to offer the highest 

                                                
34 Douglas, p.306 
35 Douglas, p. 307 
36 SoUF, p. 32, L. 886-L.889 
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return, for it to have won the public auction37, and to conduct its operations from 2008 

to 2012 independently of Kronian influence which started in 201238. This shows that the 

initial “know-how” and “expenditure” was wholly provided for by Ticadian individuals 

or entities, and not Kronian nationals. If Kronian nationals were able to provide them, 

they would not have had to call for a public tender in the first place. There is no evidence 

to show (and therefore it is not clear beyond reasonable doubt) that without Kronian 

influence starting from 2012, CLAIMANT’S business affairs could not be pursued. 

Indeed, evidence points to the contrary, that CLAIMANT’s business affairs would have 

proceeded smoothly even without Kronian influence in its business decisions. Certainly, 

Kronian nationals could not have been the consistent driving force behind CLAIMANT’S 

business endeavour in Kronos, for they only came into the picture in 2012, 12 years after 

the concession agreement was entered into, and 4 years after mining of Lindoro in 

Kronos had taken place. This provides factual evidence that Ticadian influence on 

CLAIMANT exists, distinguishing the present case from Thunderbird v Mexico, and 

ultimately supporting the position that Kronian nationals did not exercise effective 

control over CLAIMANT. 

(b) Kronos is not CLAIMANT’S siège social 

 

30. The test for determining the siège social, or seat of business, of a company has been 

laid out in Alps Finance and Trade AG v Slovakia. The case held that a “clear indication” 

that a business entity is effectively organised in a particular state would be if: (a) the 

company’s board of directors regularly meets there or if the shareholders’ meetings are 

held there, (b) if the management at the top of the company (the CEO) sits there, (c) if 

they have a certain number of employees working there, (d) if an address with phone and 

fax numbers based there are offered to third parties contracting with the company, and 

(e) if, for the maintenance of the physical location of the seat and related services, general 

expenses or overhead costs were incurred. 

 

31. On the present facts, there is insufficient information to prove that Kronos is 

CLAIMANT’S siège social. Despite RESPONDENT fulfilling criteria (c) and (e) by having 

all 200 employees in Kronos of Kronian nationality39 and CLAIMANT having declared 

                                                
37 SoUF, p.32, L.889-L.894 
38 SoUF, p.32-33, L.898-L.908 
39 SoUF, p. 33, L. 928-929 
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the existence of “contractual obligations with purchasers and suppliers”40, 

RESPONDENT has failed criteria (a), (b), and (d). Instead, CLAIMANT has met them. 

Firstly, it is agreed that CLAIMANT’S business management formalities, including most 

meetings of the board [of directors], are carried out in Ticadia”, and not in Kronos41. 

Secondly, although CLAIMANT’S CEO resides in Ticadia and thus sits there, his 

extended travels and stays in Kronos are irrelevant to this criterion. Finally, 

CLAIMANT’S address with phone and fax numbers are Ticadian and not Kronian, as 

evidenced in its Request for Arbitration, which indicated that its address is in the 

Republic of Ticadia, and its phone and fax numbers start with the country code “+506”. 

This is the same as the country code of its Ticadian-based Counsel, and different from 

the country code of RESPONDENT’S phone and fax numbers, which is “+41”42. 

Kronos therefore has failed the Alps Finance test for determining CLAIMANT’S siège 

social, with Ticadia coming closer to meeting it than Kronos. Therefore, 

RESPONDENT’S allegation that CLAIMANT’S nationality factually became Kronian 

because its “economic interest and business decisions [were] being solely based on its 

activities in Kronos” is unfounded.  

 

32. There are no grounds for the Tribunal to consider “effective control” of 

CLAIMANT and CLAIMANT’S “siège social” in determining its nationality, which should 

be determined only with reference to its seat of incorporation, which is Ticadia. Even if 

they are considered, Kronos did not have “effective control” of CLAIMANT, nor is 

Kronos CLAIMANT’S “siège social”. As such, CLAIMANT is Ticadian by nationality, 

constitutes an “enterprise of Ticadia” which had made an investment in 

RESPONDENT’S territory, and thus is an investor pursuant to Art. 1(4) BIT. 

Therefore, the Tribunal has jurisdiction over this dispute.  

 

B. CLAIMANT’s requests are admissible 

33. RESPONDENT, in its claim that CLAIMANT claims are inadmissible, argued that 

Art.11 BIT is an FITR clause, and that CLAIMANT has already made an irrevocable 

election under the FITR clause.43 This is because CLAIMANT previously attempted to 

seek relief before RESPONDENT’S State Courts, which constitutes an election under 
                                                
40 SoUF, p. 33, L.1013 
41 SoUF, p. 34, L.933-937 
42 RfA, p.2 
43 Answer to RfA, p.13 - 14, L.360-373 
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Art.11(2) BIT and thus precludes the submission of what RESPONDENT alleges to be 

the “same” claim to the tribunal.44 This claim is unfounded for the following reasons. 

34. Firstly, Art.11 BIT – a procedure for resolving investment disputes relating to the 

BIT – is premised upon the existence of an investment dispute; it shall be contended 

that, at the point where CLAIMANT resorted to RESPONDENT’S State Courts, an 

investment dispute within the meaning of the BIT has not yet arisen. This is an argument 

based on the timing of the court submission. Thus, seeking relief from the State Courts 

cannot be read as constituting an election under Art.11 BIT, since the absence of a 

dispute means that Art.11 BIT is inapplicable and no election can be made.45 

35. Should the Tribunal reject the contention that a dispute has not yet come into 

existence when CLAIMANT used the State Courts, CLAIMANT submits that the 

dispute submitted to the State Courts is sufficiently distinct from the dispute with which 

this tribunal is seized. Thus, the earlier use of the State Courts does not preclude 

CLAIMANT’S selection of this Tribunal to resolve the current dispute, since 

CLAIMANT is requesting the Tribunal to decide on a fresh dispute, and in doing so, 

exercising its options under the FITR clause enshrined in Art.11 BIT. 

36. Lastly, CLAIMANT submits that the use of the State Courts was to seek emergency 

interim relief, which should not count as an election under the FITR clause.  

I. No dispute has arisen at the point of CLAIMANT’S use of 

RESPONDENT’S State Courts 

37.  Art. 11 BIT is the dispute resolution clause of the BIT, and the application of Art.11 

BIT presupposes the existence of a dispute46. Art.11(2) BIT requires that parties, “in the 

event of an investment dispute”47, first attempt to negotiate and seek an amicable resolution as 

a condition precedent, before resorting to using one of the fora available for dispute 

resolution. The expression “in the event of an investment dispute” [emphasis added] 

shows that Art. 11 BIT and the FITR clause only applies to when there is a legitimate 

investment dispute. This argument will be engaged by considering the timing of the court 

application. 

a. A matter of timing: no allegation of a treaty breach 

                                                
44 Answer to RfA, p.13 – 14, L.360-365 
45 Schreuer, p.7 
46 Ibid. 
47 BIT, p. 44, L.1232 
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38. Mavrommatis Palestine Concessions  (Greece v. U.K.) defines a dispute as “a disagreement 

on a point of law or fact, a conflict of legal views or of interests between two persons”48. 

There is a distinction between a mere divergence of opinion and a legal dispute is 

endorsed in Maffezini v Spain, which held that “there tends to be a natural sequence of 

events that leads to a dispute [which] in time…acquire a precise legal meaning though 

the formulation of legal claims”49. Thus, it is important to consider at what point a 

disagreement gathers such opposition that a legal dimension develops. The significance 

of identifying the point in time at which a dispute arises is that should a Claimant take 

remedial action before a conflict escalates into a legitimate investment dispute, it will not 

constitute an election under the BIT because the FITR only applies in the event where a 

dispute arises, such that there can be no election if there is no dispute.50  

39. Murphy v Ecuador held that a ‘dispute’ arises when there is an alleged breach of a BIT 

– a definition similar to Art.11(1)(c) BIT - and such a dispute arises at the point of 

allegation. In this case, the point where the dispute arose was not when Ecuador passed 

the potentially problematic legislation, but when it was notified of the existence of a 

dispute. The allegation of a treaty breach was made only at the point of notification, 

subsequently fulfilling the requirements of an “investment dispute”51 within the meaning 

of the BIT. It was also held that the mere fact that there was a high possibility that 

Ecuador knew about the allegations against it was insufficient to show that a dispute has 

arisen; absent a formal notice requirement, there must be strong evidence that the State 

knew about the allegations being made against. 

 

40.  In this case, CLAIMANT applied to RESPONDENT’S court prior to notifying 

RESPONDENT of their intention to pursue legal remedies under the BIT. CLAIMANT 

applied to the State Courts of Kronos on 8 September 201652, seeking a suspension of 

the Decree as well as a declaration of its unconstitutionality53. CLAIMANT’s claim can 

be characterized as a purely internal, administrative application of interim relief. It did 

not raise the issue of RESPONDENT’S non-compliance with its obligations under the 

BIT.54 CLAIMANT only notified RESPONDENT of the existence of a dispute and its 

                                                
48 Mavrommatis Palestine Concessions (Greece v. U.K.) 
49 Maffezini v Spain 
50 Schreuer, p.1 
51 Murphy v Ecuador 
52 SoUF, p. 36, L.1016 
53 PO No.2, p.56, L.1529-1533 
54 RfA, p.7, L.194-195 



 14 

intention to pursue legal remedies on 27 April 2017.55 It was only at the point of 

notification that the BIT was mentioned.56  

41. In this vein, the claim submitted to RESPONDENT’S State Courts, even if similar to 

the claim submitted for arbitration (as RESPONDENT alleges57), does not amount to an 

‘investment dispute’ as the allegation of treaty breach was made after the claim has been 

submitted (and withdrawn). Indeed, this is further supported by the wording of the 

notification: “intention to pursue legal remedies under the BIT”.58  The word “intention” 

suggests an attempt to embark on a course of action; this means that the previous act of 

submitting a claim is completely separate from any dispute-settlement procedure in the 

BIT, since it is only at the point of notification that CLAIMANT expresses their desire 

to employ Art.11 BIT. Thus, due to the lack of a dispute, CLAIMANT cannot be 

considered to have elected the path of utilising domestic courts in the FITR clause when 

they submitted their claims. A legitimate dispute only arose on 27 April 2017, which is 

governed by the fora-restricting Art.11 BIT; any action pursued before this date is a mere 

general issue of disagreement and the BIT’s restrictions do not apply.  

II. Alternatively, even if CLAIMANT’S court submissions were considered as 

an “investment dispute” within the definition of Art. 11 BIT, 

CLAIMANT’S submissions should not be regarded as an election under 

the FITR Clause 

42. The expression “in the event of an investment dispute”, particularly the singular uses 

of “the” and “an”, affirms that the ‘fork’ applies to a particular dispute59; in other words, 

each sufficiently distinct claim gives CLAIMANT a unique opportunity to choose a 

method of resolving it. In other words, CLAIMANT reverts to the start of the fork at 

every fresh dispute. Thus, even if the tribunal were to reject the previous argument and 

to regard the issue submitted to RESPONDENT’s courts as a “legitimate” ‘investment 

dispute’, it can be proven that submissions made to court and submissions made to the 

tribunal are distinguishable, and do not originate from the same fork.  

 

                                                
55 SoUF, p. 36, L.1025-1027 
56 Ibid. 
57 Answer to RfA, p. 14, L.369-370 
58 SoUF, p. 36, L.1025-1027 
59 Gerhard Wegen and Lars Markert., p.273 
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43. The test to determine whether an election has been made is the triple identity test.60 If 

two claims include the same parties, object and originate from the same normative 

source (i.e. are the same cause of action), they might be considered the same claim, and 

thus the selection of a forum under an FITR clause is conclusive and irrevocable.61 In 

this case, since the parties are the same, the object and the normative source of the claim 

must be tested. 

a. The two claims differ in their object 

44. The claim submitted to the State Courts and the claim submitted to arbitration are 

distinct as their objects are different, and thus constitute separate disputes. This is a test 

utilized by Olguín v Paraguay (Preliminary Objections). In this case, it was held that the 

Investor had not waived his right to arbitration by using local courts despite the presence 

of a FITR clause because his application to the local courts was for a declaratory 

judgment of bankruptcy and the liquidation of a corporation, while his arbitration claim 

was to collect payment from Paraguay in fulfilment of Paraguay’s obligations (i.e. 

pursuing a treaty claim).62 

45. In this dispute, the object of the CLAIMANT’S submissions to court is to suspend 

the Decree as well as to declare the Decree unconstitutional.63 These can be viewed as 

purposes that are purely procedural and administrative. On the other hand, the object of 

CLAIMANT’S submission to this tribunal is to demonstrate a violation of the BIT and 

seek due compensation accordingly.64 This is a purpose that involves vindicating rights 

under the treaty. Evidently, these purposes are different and the test of object passes. 

b. Normative basis of the claims (cause of action) 

46. Further, and in the alternative, the nature of the claims may also be distinguished, and 

it is contended that the normative foundations of the court submissions and the primary 

claim are different.65 It is notable that Dolzer and Schreuer describes the finding of 

identical claims as “rare”. 66  The relevant test was introduced in Woodruff: Is the 

“fundamental basis of the claim” brought before this tribunal autonomous to claims 

                                                
60 Occidental Exploration v Ecuador 
61 Ibid. 
62 Olguín v Paraguay (Preliminary Objections) 
63 PO No.2, p.56, L.1529-1533 
64 RfA, p.8, L.224-231 
65 Schreuer, p.248 
66 Dolzer/Schreuer, p.267 
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heard elsewhere: Pantechniki S.A. Contractors & Engineers (Greece) v Albania expanded on 

this test, holding that a tribunal must examine whether “the claimed entitlements have 

the same normative source”, rather than accept “by labelling” a particular claim as one 

based on contract or treaty. In this case, it was found that the both submissions arose 

from the same purported entitlement of USD$1, 821, 796 based on the alleged 

contractual obligation of Albania, such that it was evident that both were identical 

claims.67 In Alex Genin v Estonia, it was held that the Claimant’s application to court came 

from a different normative source as the arbitration application because the domestic 

lawsuits were on the misconduct of the Bank and the revocation of the Bank’s license (an 

administrative matter), which were distinct from the “investment dispute” of 

expropriation alleged. 

47. While most FITR cases basing their arguments on distinguishing the causes of action 

utilise the contractual/treaty distinction, Alex Genin v Estonia reflects that “normative 

source” need not confine itself to this binary distinction. In fact, as long as the applicable 

law is of a different order – domestic or contractual or international/treaty-based – this 

is sufficient to show that the normative bases of these claims are different. 

48. In the present dispute, CLAIMANT’s cause of action in the State Court and in this 

tribunal are vastly different. In the State Courts, CLAIMANT was seeking to suspend the 

Decree temporarily and obtain a declaration of unconstitutionality.68 This is clearly a 

procedural and an administrative challenge, one that involves scrutinizing the 

constitutional requirements of secondary legislation in the Republic of Kronos. In other 

words, it is ultimately question of the domestic laws of RESPONDENT, as well as to 

seek a domestic remedy –interim relief. There is no evidence to suggest that the Decree’s 

unconstitutionality is linked to the application of treaty law, or that the Decree’s 

unconstitutionality is due to the breach of the BIT’s expropriation clause. Rather, the 

Decree was challenged for violating legislative due process, presumably because no 

public hearings to discuss the bill was held. This is strictly a matter of domestic law, and 

is a domestic claim. In fact, it was mentioned that CLAIMANT did not ask the Court to 

rule on breaches or damages.69 There is an explicit division between the application of 

treaty law and of domestic law; only the latter was requested in CLAIMANT’s 

application to court. On the other hand, it is precisely breaches and damages that this 

                                                
67 Pantechniki S.A. Contractors & Engineers (Greece) v Albania 
68 PO No.2, p.56, L.1529-1533 
69 RfA, p.7, L.194-195 
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tribunal has been asked to decide.70 The normative sources of both claims are different: 

the first is purely domestic, administrative, the second treaty-based. CLAIMANT passes 

the test, and this claim ought to be admissible.  

III. Use of State Courts was to seek emergency interim relief  

49. This submission focuses on the fact that CLAIMANT’S use of State Courts was 

meant for emergency interim relief, which cannot, and should not, be read as an election, 

even without considering whether it passes the triple identity test. The term “interim 

relief” has been used quite frequently in the submissions above. Interim relief is a type of 

interim order, which is defined in Black’s law dictionary as “a term that means applies to 

a temporary edict from a court such as a temporary injunction”. In this context, it is 

evident that CLAIMANT is attempting to obtain an interim order for emergency relief; 

CLAIMANT submitted the claim to domestic courts seeking to “suspend the effects of 

the Decree until negotiations with the Government took place”. The word “suspend” is 

defined as “to discontinue temporarily” in Black’s law dictionary; in essence, the attempt 

to suspend a decree is a form of interim relief (since it is a temporary injunction). 

a. Contravention of the requirement to negotiate 

50. It is difficult to view the seeking of an interim relief as a proper election under Art.11 

BIT, because it contravenes the requirement to negotiate and consult (hereafter 

collectively referred to as “negotiate” or “negotiation(s)”). According to the timeline 

enshrined in Art.11(2) BIT and Art.11(3) BIT, election comes after negotiation.71 This is a 

procedural requirement – specifically a condition precedent – that should be followed, unless 

the tribunal or court waives it.  

51. This means that in most cases, in order to make a valid choice under treaty to pursue 

the claim in domestic courts – assuming that the claim constitutes an ‘legitimate dispute’ 

under the BIT – there must be negotiation. For example, in the English High Court 

decision of Emirates Trading Agency LLC v Prime Mineral Exports Private Limited, it was held 

that a negotiation requirement is a “condition precedent to the right to refer the claim to 

arbitration” and in this case, it was found that the negotiation requirement was binding. 

52. While the treatment of negotiation requirements differs depending on the relation of 

the parties, the view of the individual tribunal, the factual predicates and the phrasing of 

                                                
70 RfA, p.8, L.224-231 
71 BIT, p. 44, L.1232-1233 
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the negotiation clause, it ought to be treated as a mandatory requirement– until a court or 

tribunal waives the right, as a reading that considers the negotiation requirement as 

mandatory aligns more with the purpose of the BIT since an attempt at amicable 

settlement – is more consonant of promoting investments. This favors a reading of the 

negotiation clause as mandatory, and thus, in order to advance a claim based on the 

procedural requirements stipulated by Art.11 BIT, negotiation must precede election, 

before election can be considered.  

53. In this case, the submission of a claim to the State Courts was not preceded by 

negotiations; in fact, the claim was submitted in order to “reach a negotiated solution”.72 

This means that even if CLAIMANT were to intend to elect the State Courts as the 

forum to resolve the dispute, their choice might not necessarily be considered valid. 

b. The insufficiency of interim relief as dispute resolution procedure 

54. In addition, the nature of interim relief – particularly its temporary and indefinite nature 

– renders it incapable of being part of an election. 

31. The purpose of a FITR clause is provided by Lauder Case, which is to prevent 

Claimants from advancing the same dispute before different tribunals. Advantages of 

FITR clause include an improved efficient and the avoidance of having “two [awards] on 

the same subject which may be consistent with each other or may differ”.73 A necessary 

corollary would be that the outcome of an election under the FITR clause would be 

analogous or similar to other choices under the FITR clause – both would be capable of 

solving the dispute. However, in this case, the outcome desired by CLAIMANT is 

temporary and incapable of reaching a resolution of the dispute that is about to arise (or 

has arisen). One cannot reasonably consider a submission for temporary relief as being 

capable of finally disposing of the dispute. Thus, it is difficult to view a submission for 

interim relief as an election, as an election is meant to be capable of solving the dispute. 

 

55. In addition, as mentioned above, the use of the State Courts was a choice made 

under duress, due to the draconian effects of the Decree. It would be highly unjust to  

view it as an election, as this would imply that no interim relief would ever be possible  

without waiving CLAIMANT’s right to arbitration. If there is any point in time seeking  

an interim order would be apposite, it would be prior to negotiation, as was done in this  

                                                
72 SoUF, p. 36, L.1015 
73 CME v. Czech Republic 
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case. The seeking of interim relief can be considered part of “defensive and reactive  

actions”, which was held in CMS v Argentina to not constitute an election under an FITR  

clause. 

 

C. The enactment of The Decree and its implementation and other related acts of 

RESPONDENT amount to expropriation of CLAIMANT’s investment in 

violation of the BIT   

 

I. RESPONDENT, in applying The Degree, had committed an act of 

Indirect Expropriation 

56. The investment made into RESPONDENT’s territory has the benefit of the 

investment protection accorded by Article 774, which provides that “Neither contracting 

party shall nationalize or expropriate a covered investment…directly or indirectly”.  

CLAIMANT qualifies for Article 7’s definition of Investment of the Kronian-Ticadian 

BIT (supra Issue A). Due RESPONDENT’s actions - revoking the licence granted to 

CLAIMANT - CLAIMANT has suffered an action that had the resulting effect of 

expropriation. Firstly, the effective enjoyment of the investment was adversely affected 

as CLAIMANT had “accumulate[ed] unbearable losses”75. Secondly, the intensity and 

duration of The Decree had the effect of expropriating as it “revoked the CLAIMANT’s 

licence, and terminated the Agreement”76. 

57. First, RESPONDENT had committed an act of Indirect Expropriation on 

CLAIMANT by The Decree. The relevant test is stated in Metalclad v. Mexico, which 

defines indirect expropriation by reference to the effects - “…Expropriation…includes not 

only open, deliberate and acknowledged takings of property, such as outright seizure…but also covert or 

incidental interference with the use of the property”.], and runs in support to the 1967 OECD 

Draft Convention which defined indirect expropriation “as to deprive…the alien of the 

enjoyment or value of his property, without any specific act being identifiable as outright 

deprivation”.  Middle East Cement Shipping v. Egypt states that indirect expropriation does 

not change the legal character of expropriation, and what matters is the totality of the 

                                                
74 SoUF, P. 1160-70 
75 SoUF, P. 1005-15 
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action (see also Biloune v Ghana Investment Centre).  This requires that the tribunal examine 

the initial bid of investment77up to the planned joined enterprise by RESPONDENT78. 

 

58. RESPONDENT did not outright seize the investment property of CLAIMANT, but 

the implementation of The Decree had the effect of interfering with the investment to 

the extent that it should be considered expropriation. The facts of Metalclad, which 

concerned revocation of authorisation granted to construct a toxic waste disposal facility 

after the investor had expended a considerable amount ($22 million) in preparing the 

site, are analogous to this case. Like the investor in Metaclad, CLAIMANT had obtained 

the licence to exploit Lindoro, and invested in producing the necessary infrastructure. 

However, citing an environmental study, the area was declared to be an ecological zone 

and prevented the continuing enterprise of Metalclad similar to that of the situation of 

the CLAIMANT. The Study by the University also had the effect of preventing access to 

Lindoro effectively halting the enterprise. Therefore, it is submitted that the tribunal 

should accept that if RESPONDENT had committed an act contrary to Article 7 that it 

should fall under the definition of indirect expropriation in violation of the BIT. 

 

II. The duration and intensity of RESPONDENT’S actions constitute 

indirect expropriation 

a. RESPONDENT’s significantly interfered with the “Enjoyment” 

of the property of CLAIMANT 

 

59. RESPONDENT, by incorporating The Decree into its domestic law, committed an 

act of which the duration and intensity could be considered an indirect expropriation. 

CMS v Argentina establishes the test, citing Metalclad and CME v Czech Republic, which 

considers whether “the enjoyment of the property has been effectively neutralised.”79  
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60. CLAIMANT had intended to have enjoyment of the invested property by profiting 

from the value of the underlying land and exploitation rights. In fact, the very investment 

into the land was done for the sole reason of the exploitation of Lindoro, was also the 

sole purpose of the Governmental bid for the 1,071,000m2 80There could be no other 

enjoyment from the property as Lindoro would only gain value once it was extracted 

from RESPONDENT’s territory, together with additional value added by CLAIMANT’s 

mining equipment and infrastructure. Although CLAIMANT retains formal control, 

revocation of the licence to exploit Lindoro meant that the dependant infrastructure and 

employees could not provide the enjoyment that was the purpose of the original 

investment. The test is satisfied; thus, the duration and intensity of RESPONDENT’s 

actions constitute indirect expropriation. 

b. RESPONDENT committed an act, by way of The Decree, of 

such “Duration and Intensity” as to consider the property 

substantially deprived of “Enjoyment” to the extent that the 

investment expropriated 

61. It is, however, not sufficient that CLAIMANT lost some “enjoyment” of the 

property; there must be “substantial deprivation” (RFCC v Morocco). The test requires 

some removal of the legitimate benefits that relate to the use of the investment/invested 

property. In this case, the legitimate benefits of the Lindoro could only concern the 

extraction and selling of the ore, which is otherwise devoid of value. 

62. To establish “substantial deprivation”, specific factors assist to demonstrate whether 

an investment could have suffered the effect of expropriation. In Telenor v Hungary  

(adopted in MCI power group v Ecuador), the tribunal found that “interference with the 

investor’s rights must be such to deprive the investor of economic value, use or 

enjoyment…determinative factors are the intensity and duration of the economic 

deprivation” [emphasis added].81 

63. CLAIMANT did suffer a “duration” of time that would qualify the actions of 

RESPONDENT to take the effect of expropriation. In LG&E v Argentina, the tribunal 

stated that “generally expropriation must be permanent…that is to say that it cannot 
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have a temporary nature…”  The Decree was issued on 7 September 201682. By Article 5 

of the Decree83 , the decree would enter into force 5 days after its publication. However, 

as  the decree was passed without a definitive end date its duration could be said to be 

indefinite and therefore “permanent”. This would satisfy the “duration” requirement of 

substantial detriment. 

 

64. Likewise, CLAIMANT did suffer an action of such “intensity” that could be shown 

to have the effects of substantial economic deprivation. By Article 1 of the Decree, 

“Exploitation of Lindoro in Kronian Territory is hereby prohibited,” which effectively 

repudiates the concession agreement signed by RESPONDENT allowing CLAIMANT 

to retain control over the investment. This is a case that is directly addressed by the 

tribunal in Telenor v Hungary as one of the cases in which the actions of the 

RESPONDENT would be considered to be substantially detrimental to have the effect 

of expropriation. This is also supported in the case of Middle East Shipping v. Egypt, where 

a measure of annulling an authorisation was considered to be indirectly 

expropriating.This was stated by CLAIMANT at the time of the expropriation. 

Therefore, it should be considered that the RESPONDENT had committed an act with 

the Decree which put the CLAIMANT in a substantially economically detrimental 

position. 

c. If RESPONDENT has committed an act tantamount to 

expropriation, then the intent of RESPONDENT does not detract 

from the expropriation, even if the CLAIMANT is left with some 

control of the investment. 

65. First, the legal character of expropriation does not change regardless of whether 

RESPONDENT had intent to expropriate. In the case of Aguas v Argentina it was 

noted that “intent will weight in favour of showing a measure to be expropriatory” 

but that it was not “a requirement”. However, in cases where the state relies on 

police powers to justify deprivation, the purpose of the measure would become 

important in assessing whether a non-compensable taking can be justified. This is see 

in the case of Simens v Argentina, based on the Germany-Argentina BIT which 

features similar language to that of Art. 7 BIT  which states that“ the treaty refers to 
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measures that have the effect of an expropriation; it does not refer to the intent of the state to 

expropriate.”   

66. Secondly, it does not detract from the finding of expropriation if the investor is left 

with some control over the investment, such as its employees and infrastructure. LG&E 

v Argentina states that “Ownership or Enjoyment can be said to be neutralised where a 

party is no longer in control of the investment or where it cannot direct the day to day 

operation of the investment…” This seems to echo the sentiment in the case of Pope & 

Talbot v Canada in which the “affected property must be impaired to such an extent that it 

must be seen as taken”. The CLAIMANTs control of the enterprise was reliant on the 

control of the Lindoro. As such, the CLAIMANT as a result of the revocation of the 

licence of exploitation was not a mere reduction in profits but a complete stop to all 

economic viability. Therefore, it is submitted that even if CLAIMANT retains some 

control over the investment, the dependency on Lindoro makes all other aspects void, 

such that it does not detract from finding an expropriation. 

III. The Decree was a discriminatory police power that would mean that 

CLAIMANT is entitled to compensation by RESPONDENT 

67.  It is accepted that a state cannot be liable for loss of property occasioned by the 

legitimate exercise of its police powers. This is stated in Feldman v Mexico, where it is 

noted that the state must be free to regulate its own affairs. This is qualified by Too v 

Modesto Insurance Associates, the relevant police power must not be “discriminatory” or 

“designed to cause the alien to abandon the property to the state…”84. Similarly, the 

tribunal in SD Myers v Canada found that legitimate regulatory conduct by public 

authorities would usually not be subject to legitimate complaint. The test is also 

comprehensive re-stated by the Methanex v United States tribunal, which found that a 

regulatory measure could be passed if it was for the public good, not discriminatory and 

that no legitimate expectations had been given to the investors. Although, it is to be 

noted that legitimate expectations in respect to the investment are not themselves proof 

of expropriation without “substantial deprivation”. 

 

IV. There were legitimate expectations that CLAIMANTs investment was to be 

protected by RESPONDENT 
                                                
84 Newcombe/Paradell P. 358. 
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68. The CLAIMANT had legitimate expectations that their investments would be 

protected by the RESPONDENT. This facilitated the full investment of the enterprise 

by the CLAIMANT which led to a reduction in all either mining activities85. 

69. The leading case on the matter is that of Revere Copper v OPIC, where there were 

assurances made not to increase taxes. The principle of legitimate expectations was 

highlighted to rest on whether a government committed an act contrary to what had 

been established and induced their investments which were then damaged by the act. 

70. This was then fully examined in the case of Azurix v Argentina which stated that 

expectations can sometimes not be based on the contract but instead by implicit or 

explicit representation which the investor would have considered when making the 

investment. 

71. As is shown by Exhibit 3, which contains Presidential Statements from the 1st 

September 2008 to the 2nd of January 201386, the show a continuing line of support for 

the CLAIMANTs investment and even went so far in 2010 to state that they would 

“assure” their support for the exploitation of Lindoro by the CLAIMANT. This created 

an explicit legitimate expectation of the protection of their investment but through the 

continuation of the support by RESPONDENT created an implicit legitimate 

Expectation of continued support for the investment. 

72. In fact, it was after the statement that was made by the RESPONDENT in 2010 that 

the CLAIMANT had decided to concentrate their investments into the territory of the 

RESPONDENT as a clear response to the expectation created. As such, it is submitted 

that the RESPONDENT acted contrary to their implications in regards to the implicit 

and explicit representations that were made to them by RESPONDENT, which fuelled 

their focus on the enterprise into the territory of the RESPONDENT to the detriment 

of their other projects. Therefore, this differs from the case of Methanex as the 

CLAIMANT had legitimate expectations that their investment into the 

RESPONDENTs territory would be protected. 
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V. RESPONDENT’s actions were in fact the use of an unconstitutional state 

police power against Art. 10 BIT that could be said to be a breach of The 

Agreement 

73.  RESPONDENTs decision to issue The Decree should not be considered to not a 

mere regulatory power but instead a police power, which also had the characteristics of 

being discriminatory and arbitrary. 

74. The 2015 Kronian Environmental Act (KEA)87, which would empower 

RESPONDENT to revoke the licence for exploitation under national law, was passed in 

a manner that failed to comply with the procedural norms of RESPONDENT’s 

Constitution. This is in fact contrary to Art. 10 (b) BIT88, which states that the 

contracting parties may adopt necessary measures provided that they are compliant with 

“domestic law that is not inconsistent with this agreement not the rules and principles of 

international law…”. The passing of KEA is “de facto” unconstitutional and therefore 

inconsistent with RESPONDENT’s domestic law as the process did not adhere to Art. 

59 of the Kronian Constitution, which provides that a bill affecting a national industry of 

Kronos must have a public hearing89. 

75. RESPONDENT had by all means and purposes intended that CLAIMANT’s 

investment would be a national industry. As there were no “national companies” with 

expertise to exploit Lindoro90, the bid created by RESPONDENT and their process of 

selection meant that CLAIMANT was substituted to fulfil this role of a “national 

industry”. This is further supported by Statements made in Exhibit 3, which refer to 

CLAIMANT as a “pillar of Kronos’ growing economy”91. It should also be noted, that 

the CLAIMANT had consolidated all assets into RESPONDENT’s territory effectively 

acting as a “national company”. As such, it was unconstitutional that an important 

industry of RESPONDENT was affected by KEA, which was, as explained above, 

passed without compliance with Art. 59 Kronian Constitution and Art. 10 BIT. 

RESPONDENT therefore had no regulatory power to dismiss the licence to exploit 

Lindoro. 
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76. It is accepted that a breach of contract usually does not amount to an expropriation 

due to RESPONDENT’s ability to act as a contracting partner. However, the state has 

the ability to act in its capacity as a sovereign which is signalled by a decree or law that 

destroys a contractual right as per SGS v Phillippines. Such an action can be comparable 

to RESPONDENTs actions in utilising The Decree to destroy CLAIMANT’s right to 

exploit Lindoro. This can be further compared to the case of Siemens v Argentina, where 

the tribunal found that the act of terminating a contract for mere non-performance was 

expropriatory act since “it was a permanent measure and the effect was to terminate the 

Contract. Had it not been for Decree 669/01… the measures taken previously by 

themselves might not have had the effect and permanence required to be considered 

expropriatory”. 

VI. The actions of RESPONDENT were arbitrary and discriminatory and were 

not proportional against CLAIMANT, which is contrary to Art. 10 BIT 

77. Environmental regulation ipso facto is no defence to expropriation. As stated in 

Santa Elena v Costa Rica, an environmental measure, no matter how “laudable” or 

“beneficial” to society, are the same as any other measure of expropriation. Further, in 

ADC v Hungary, the tribunal found that, although Hungary had a duty of to regulate its 

own affairs, that is not an unlimited power, but it must “have its boundaries” policed by 

the “Rule of Law” and subject to due process, such as “reasonable advance notice”. This 

was clearly not achieved by RESPONDENT, which provided only 5 days’ notice of The 

Decree entering into force92. Similar scrutiny must also be applied to the passing of the 

Kronian Environmental Act, which also fails the standard as it was not passed in 

compliance with Art. 59 Kronian Constitution. 

78. RESPONDENT has breached Art. 2.2.2 of The Agreement93, which states that that 

an inspection by the Ministry of Environmental Affairs shall have effect tantamount to 

having valid certificate for “another 2 years”. The last inspection carried out by the 

Ministry of Environmental affairs can be seen in fact to be dated to September 2015 

which would create a valid certificate for those 2 years, and would not be amended by 

the KEA legislation under Art. 6 of The Agreement. RESPONDENT’s revocation of 

the licence by The Decree could be said to break the norms of the rule of law which 
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would temper the unbounded regulating power of the state and therefore separate this 

case from the likes of Methanex. 

79. RESPONDENT’s actions could also be characterised as “arbitrary” under Article 10 

of the BIT. The meaning of “arbitrary” is defined in the ELSI Case which is cited in the 

case of Azurix which suggests a definition as “derived from mere opinion.”. This is 

echoed in Grid v Argentina as “substantially the same in the sense of something done 

capriciously, without reason.” It has been further elucidated in LG&E v Argentina, which 

stipulated that a RESPONDENT State must engage in a “rational decision-making 

process…[which] would include a consideration of the effect of a measure on foreign 

investments and a balance of the interests of the state with any burden imposed on such 

investments.” It is submitted that a driving reason behind the RESPONDENT’s actions 

was a mere preference in the Republic of Ibi which would fulfil the definition of arbitrary 

as stated above. In addition, proportionality in the measures may also be a relevant 

consideration, - for example, the tribunal in Occidental v Ecuador lowered the threshold for 

finding arbitrariness, and found that the impugned a decree issued by Ecuador was in 

fact not proportionate the investor’s breach of contract. 

80.  Similarly, Azurix v Argentina adopted the European Court of Human Rights 

jurisprudence in regards to proportionality, and stated that there had to be a legitimate 

aim in the public interest as well as a “reasonable relationship of proportionality between 

the means employed and the aim sought to be realised.” Such an approach has been 

recognised in other tribunals such as Tecmed v Mexico (alongside LG&E) where it was said 

that the tribunal will consider if “such actions or measures are proportional to the public 

interest.” As such, it is submitted that the use of proportionality in the use of Police 

power is an orthodox procedure. 

81. RESPONDENT’s reaction to the environmental issues supposedly caused by 

CLAIMANT are not proportionate. Art. 1 The Decree states that the licence to exploit 

Lindoro shall be revoked indefinitely94 in response to the findings made by Exhibit 495, 

even though that study found that the increase in cardiovascular disease and 

microcephaly could also be attributed to other environmental factors96 . Crucially, these 

findings do not establish a “causal link” between the the waste product of Lindoro 

                                                
94 SoUF, L.1330-50 
95 SoUF, L.1365-1415 
96 SoUF, L. 1550 



 28 

extraction and the increase in the two medical conditions, such that the study cannot be 

considered conclusive. In any event, CLAIMANT is not the only extractor of heavy ore 

in the region. While the exploitation of Lindoro can produce “graspel”, other mining 

operations can also produce the same substance as RESPONDENT does not have a 

regulatory regime stipulating the correct method or process for its disposal.  

82. CLAIMANT’s last inspection conducted by the Ministry of Environmental Affairs 

was passed by CLAIMANT, which had met all its environmental obligations97. Thus, 

such a drastic measure to revoke the licence indefinitely appears disproportionate in 

context. This is particularly so as the study conducted by the University concluded that it 

was “feasible” to reverse environmental damage inflicted upon the Rhea river. Therefore, 

RESPONDENT’s decision is wholly arbitrary and disproportionate to the issue at hand, 

and contravenes Art. 10 BIT.  

83. The Decree is also unjustifiably discriminatory, as there is no markable difference 

between RESPONDENT’s joint venture with the Republic of Ibi98. The tribunal in 

Siemens v Argentina stated that “intent is not decisive or essential for finding discrimination…the 

impact of the measure on the investment would be the determining factor”. Therefore, much like the 

test for expropriation, initial intention is not determinative on whether a measure is 

discriminatory, which must instead be analysed in hindsight.  The indefinite suspension 

of CLAIMANT’s right to exploit Lindoro, juxtaposed against the granting of access to 

the Republic of Ibi, is “de facto” an unjustified discrimination. The latter decision is 

particularly iniquitious considering that CLAIMANT was specially selected by 

RESPONDENT to pioneer the lindoro industry in RESPONDENTs territory. 

84. In Enron v Argentina, the relevant test for discrimination is whether the 

RESPONDENT State had applied “capricious, irrational or absurd differentiation in 

treatment accorded to the CLAIMANTs as compared to other entities or sectors”. 

RESPONDENT has clearly acted with a discriminatory effect towards CLAIMANT 

when considering its starkly contrasting approach to other mining entities operating in 

RESPONDENT’s economy, which have not been subject to comparable restrictions 

even though they may also be producing “Graspel”99. It is also submitted, that even if 

there is not discriminatory intent, it is accepted that a effects based analysis should be 
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used as per the case of LG&E, “if the measure has a discriminatory effect”. As such, this 

is a discriminatory measure that contravenes Article 10 (2) (a) of the BIT100, which also 

fails the criteria for a legitimate use of a police power. 

VII. The Decree goes against Art. 10 (2)(b) BIT as acting as disguised trade 

restriction which shows that the measure was not aimed to achieve a legitimate 

public aim 

85. RESPONDENT act is contrary to Art. 10 (2)(b) BIT, and that The Decree is “a 

disguised restriction on international trade or investment” which shows that the measure 

is not in the public interest which it was meant to tackle. There are two submissions for 

this case. First, that this shows preferential treatment to that of the Republic of Ibi in the 

Lindoro mining sector and second, that the actions of the RESPONDENT indicate the 

aim of the measure was not at environmental protection but a discrimination based on 

nationality which would be contrary to article 5 of the BIT, which sets out a Most 

Favoured Nation clause as per the Lauder Case. This can be seen in fact to be analogous 

with the case of Saluka v Czech Republic, where 4 different banks were being treated 

without a justifiable reason. It is submitted that there can be no justifiable reason for the 

essential substitution of the same work to be done by the Republic of Ibi rather than the 

CLAIMANT. 

86. There is evidence to suggest that RESPONDENT was in fact using environmental 

regulation to restrict CLAIMANT. This can be seen by Art. 4 The Decree, which state 

that “all extracted Lindoro owned by such companies shall be seized.” At the time, the 

only company that extracted Lindoro was CLAIMANT. This seizure had no 

environmental aim, since the extracted ore was no longer able to produce the hazardous 

material which would be able to cause the damage. In fact, the punitive intentions of 

RESPONDENT can be seen in Exhibit 6 by the presidential statement on the 22nd of 

February 2017101. As mentioned by the tribunal in the case of ADC v Hungary, it cannot 

be that a mere “reference to public interest” can “magically” put in the interest into 

existence. The interest must actually be evidenced, which due to the issues above, it is 

submitted that it is not.  
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87. In particular, Methanex argues that the “emergence...[of a] serious scientific work 

form such an open and informed debate is the best evidence that it was not the product 

of a political sham. The study done by the University102 was not only inconclusive but 

also was funded directly by the RESPONDENT and is without peer review. This 

coupled with RESPONDENT’s statements directed at the Clamant evidence 

RESPONDENTs non-legitimate aim. This was a measure in the interest of 

RESPONDENT’s arbitrary preference for the Republic of Ibi, which is contrary to 

Article 10(2)(b) BIT as it was a “disguised” restriction on the investment of the 

CLAIMANT. 

88. Therefore, for these reasons, RESPONDENT had expropriated CLAIMANT’S 

investment contrary to the BIT. 

D. RESPONDENT’S counterclaims are not admissible 

 

89. RESPONDENT, in its counterclaim is seeking damages for environmental damage 

caused by the CLAIMANT'S Lindoro-exploitation activities. RESPONDENT justifies 

the sum total cost of USD 150,000,000 as a direct consequence of CLAIMANT’S  

breach of Art.9(2) BIT. 

  

90. Art.11 BIT defines an investment dispute as “a dispute...arising out of or relating to 

(a) an investment agreement…; (b) an investment authorisation…; or (c) an alleged 

breach of any right conferred...by this Agreement with respect to an investment.103 In the 

Counterclaim, RESPONDENT is alleging a breach of a BIT obligation, and regards its 

claim as falling under (c). 

  

91. CLAIMANT will advance three main submissions. Firstly, Art.9(2) BIT cannot 

meaningfully be construed as imposing enforceable environmental treaty obligations on 

the Investor. Thus, without these enforceable treaty obligations, no counterclaim lies. 

Even if Art.9(2) BIT did impose environmental obligations on CLAIMANT, it is 

submitted that such obligations are conduct-related rather than results-related, and that 

CLAIMANT has fulfilled these conduct-related obligations. 
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92. Alternatively, it is submitted that these obligations are better characterized as 

contractual, and should be resolved before a domestic court pursuant to the exclusive 

forum clause in Art.7 of the Agreement. 

93. Lastly, it is submitted that RESPONDENT’S counterclaims lack connexion with the 

primary claim, a general legal principle. Thus, the counterclaims are not admissible. 

 

I. Art.9(2) BIT cannot be meaningfully interpreted to be imposing 

enforceable treaty obligations on CLAIMANT 

  

94. RESPONDENT’S counterclaim hinges on CLAIMANT’S alleged breach of the 

latter’s environmental protection obligations under Art. 9(2) BIT, due to the “severe 

environmental damage”104 that CLAIMANT had allegedly caused as a result of its mining 

activities in Kronos, thereby rendering CLAIMANT liable as the polluter to “bear the 

cost of pollution”105. However, RESPONDENT’S counterclaim, even if taken at its 

highest, is prima facie inadmissible as Art.9(2) BIT, properly construed, could not have 

been breached by CLAIMANT.  

  

95. Firstly, Art.9(2) BIT does not impose a results-related obligation on CLAIMANT to 

prevent pollution, but merely a conduct-related obligation relating to the actions that 

they should take to “minimize...harmful environmental impacts”106, which CLAIMANT 

fulfilled (a). Alternatively, even if Art.9(2) BIT did impose a results-related obligation on 

CLAIMANT, it did fulfil such a results-related obligation to “minimize...harmful 

environmental impacts”107 (b).  

  

(a)  Art.9(2) BIT does not impose a results-related obligation on 

CLAIMANT to prevent pollution, but merely a conduct-related 

obligation which CLAIMANT fulfilled 

  

96.  In interpreting the nature of the obligation imposed on CLAIMANT, the BIT must 

be placed at the center of the enquiry supplying the primary rule, with general 

international law assisting its interpretation108. The relevant method is found in the 
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Vienna Convention on the Law of Treaties (VCLT) - to which both RESPONDENT 

and CLAIMANT are partied to109 - which is universally recognized as reflecting 

customary international law on the interpretation of treaties. Specifically, Art.31(1) VCLT 

stipulates the “General Rule of Interpretation”, namely that a treaty shall be interpreted 

in “good faith”, “in accordance with the ordinary meaning” to be given to the terms of 

the treaty “in their context” and “in light of its object and purpose.”  

  

(i) “In accordance with the ordinary meaning” 

 

97.  The ordinary meaning of the words employed typically forms the starting point for 

interpretation of a treaty’s text110. In this regard, it is clear that the language of Art.9(2) 

BIT imposes no results-related obligation, but merely a conduct-related obligation. 

Notably, Art. 9(2) BIT requires CLAIMANT to “strive to minimise, in an economically 

efficient manner, harmful environmental impacts occurring within [Kronos]”, to act in a 

“cost-effective manner”, and “strive to take precautionary measures to prevent or minimise 

environmental degradation”111. According to the Oxford Dictionary, to “strive” is to 

“make great efforts to achieve or obtain something”, which is an obligation of conduct. 

Likewise, the Oxford Dictionary also stipulates that “manner” and “measures” are 

ordinarily used to describe a “way”, “plan”, or “course of action”, which relate to 

conduct, rather than a result.   

  

98. CLAIMANT had clearly complied with Art.9(2) BIT’s conduct-related obligations by 

dedicating 20% of its total employees to “correctly disposing the waste [originating] from 

the extraction of Lindoro”112, satisfying, inter alia, the requirement to “to take 

precautionary measures to prevent or minimise environmental degradation”113.  

  

99. Alternatively, even if the Tribunal were to find that the ordinary meaning of Art. 9(2) 

BIT is ambiguous as to the nature of the obligation imposed on CLAIMANT, such 

ambiguity must be resolved by reference to supplementary criteria employed to interpret 

the treaty text114. Such methods include an analysis of the object and purpose of the 
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treaty, and by understanding the context of the wording of the article in question 

through the balance of the BIT text, of which Art. 9(2) is only one element115.  

 

(ii)  “object and purpose” 

 

100. An insight into the object and purpose of the BIT provides a “teleological 

interpretation” as to the nature of the obligation imposed on CLAIMANT, which 

addresses the “hypothetical will of the parties in a situation not foreseen by the 

parties”116. Such an analysis shows that conduct-related obligations rather than results-

related obligations is imposed on CLAIMANT.  

  

101. Based on the preamble of the BIT, the object and purpose of the BIT was to 

“promote greater economic cooperation between [Ticadia and Kronos]”, by 

“[promoting] and [protecting] investments of Investors…[to stimulate] mutually 

beneficial business activity...and [to promote] sustainable development”. While 

environmental protection is a relevant part of the object and purpose of the treaty, it 

merely supplements the principal part, which is economic in nature. Imposing a results-

related obligation relating to environmental protection on an Investor will severely 

impede the economic aspect of investment agreements, and compromises the core object 

and purpose of the BIT. Therefore, construing Art.9(2) BIT to impose a conduct-related 

obligation for environmental protection would be more consonant with the object and 

purpose of the BIT, prioritizing the economic aspect of the BIT and relegating 

environmental protection to a supplementary role.  

  

(iii) “Context of the Treaty” 

 

102. Compared with other provision of the BIT, a contextual analysis of Art.9(2) BIT 

shows that its wording does not clearly impose a results-related obligation, rather than a 

conduct-related obligation. In other provisions of the BIT, when a results-related 

obligation is intended, unambiguously mandatory language is employed to emphasise 

this. Most notably, Art. 8 BIT stipulates that the Parties “shall ensure that its laws...are 

promptly published…”, imposing a results-related obligation for publishing. 

Furthermore, Art. 10(1)(b) BIT mentions the power to enforce a measure necessary to 
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“ensure compliance with domestic law”117, and incorporates empirically verifiable 

imperatives in Arts. 4 and 5 BIT where the Parties “shall accord” fair treatment to 

Investors or covered investments. Given the starkly different nature of the wording used 

in Art. 9(2) BIT, with permissive words such as “strive” being used in Art. 9(2) BIT over 

mandatory words such as “ensure” in the rest of the BIT, the nature of the obligations in 

it must be different. On these facts therefore, a results-related obligation cannot be 

inferred, but merely a conduct-related one.  

  

(b) Alternatively, even if a results-related obligation was imposed on 

CLAIMANT, it did fulfil such a results-related obligation 

  

103. Even if a results-related obligation were imposed on CLAIMANT, it fulfilled such 

an obligation by virtue of RESPONDENT’S express “approval of the activities 

undertaken by [CLAIMANT]” at the Site, which includes its related disposal activities118. 

Art. 9(2) BIT did not specify any empirical pollution limits or incorporate any 

international standards by which the fulfilment of the obligation can be assessed, such 

that the fulfillment of a results-related obligation can be fairly assessed through 

affirmation by the other Party. This was evidenced by CLAIMANT having passed the 

inspection conducted by the Ministry for Environmental Matters in September 2015, 

which was found to be “in full compliance with its environment-related obligations” 

under the Agreement119, and also by CLAIMANT being granted a license by 

RESPONDENT’S Ministry. This evidences RESPONDENT’S satisfaction with 

CLAIMANT’S fulfilment of their environmental protection obligations. CLAIMANT 

thus fulfilled RESPONDENT’S results-related obligation, even if such an obligation was 

imposed. 

  

104. Furthermore, RESPONDENT had set the guideline for standards of its results-

related obligations through public statements, which CLAIMANT had met, and waived 

its right to claim non-fulfilment of this obligation. The existence of pollution caused as a 

result of Lindoro extraction is not evidence of a breach of Art. 9(2) BIT, as 

RESPONDENT implicitly accepted that the existence of some pollution undetected by 

current inspection methods is not an issue of such gravity to result in CLAIMANT’S 

activities being forcefully stopped. This was seen by RESPONDENT having “publicly 
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assured” CLAIMANT through “Presidential statements on RESPONDENT’S official 

website and Presidential speeches” that CLAIMANT’S activities will not be detrimentally 

affected due to RESPONDENT’S inadequacies concerning the monitoring of the 

environmental impact of CLAIMANT’S activities120. Therefore, RESPONDENT is 

implicitly accepting that it is satisfied with CLAIMANT’S conduct in environmental 

protection, and waived its right to any claims which would result in CLAIMANT’S 

activities being put at risk. RESPONDENT’S counterclaim seeks for compensation of 

USD 150,000,000, which would indeed put CLAIMANT’S activities at risk, considering 

that the preliminary market value of CLAIMANT’S expropriated investments, which 

makes up all of its market value, is merely in excess of USD 450,000,000. This would 

eliminate a third of CLAIMANT’S market value, and detrimentally affect CLAIMANT’S 

activities in Kronos. Therefore, RESPONDENT effectively waived its right to claim that 

CLAIMANT did not fulfil its obligations under Art. 9(2) BIT, with the implication that 

CLAIMANT fulfilled it. 

  

(II) The counterclaim is contractual in nature and so falls to be heard by Kronian 

Courts 

 

105. Alternatively, it is submitted that the true nature of any claim based on Art.9(2) BIT 

is contractual and so falls to be regulated by the exclusive forum clause in Art.7 of the 

concession agreement, rather than the jurisdiction of this tribunal. 

  

106. As established above, the ambiguity of Art.9(2) BIT makes it difficult to derive the 

actual obligations imposed on the Investor; it is only in the Agreement that the precise 

obligations on the Investor are set out. Art.2 of the Agreement, titled “Obligations of the 

Company”, is highly indicative that the substance of the Investor’s obligations is in the 

Agreement; it states that the Investor “commits to comply with good practices for the 

sustainable exploitation if Lindoro, including the disposal of any waste”121. Art.2 of the 

Agreement also establishes that “the exploitation of Lindoro is subject to the issuance of 

public license”122; this constitutes, essentially, the terms of exploitation of Lindoro and 

the environmental obligations placed on the Investor. Juxtaposing the ambiguous 

language of Art.9(2) BIT, and the precise obligations set out in the concession agreement 
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which is also contextualized within the exploitation of Lindoro, it is clear that the term 

“environmental measures” 123 found in the heading of Art.9 BIT - and contextualized 

within the exploitation of Lindoro - refers to the concrete obligations provided for in the 

concessions Agreement. In other words, the instrument that truly provides the 

environmental obligations - the substance of Art.9(2) BIT - is the Agreement. 

  

107. In particular, Art.2 of the Agreement conclusively details the environmental 

obligations of the Company. Art.2.1 of the Agreement requires that the Company “must 

observe the laws in force in the Republic of Kronos throughout the performance of this 

Agreement, with the adaptations that may be necessary in light of new laws and 

regulations”124. The obligation lies in “observ[ing] the laws in force”125, and the 

requirement to follow “adaptations” in light of “new law and regulations”126 characterises 

the Agreement as a changing corpus of regulations. Thus, any breach of environmental 

obligation under the KEA that RESPONDENT may seek to enforce will only be a 

breach of the Agreement. 

21. Moreover, it has been conceded by RESPONDENT that the Agreement is “virtually 

the only instrument regulating the exploitation of Lindoro”127 since the RESPONDENT 

had “neither a regulatory framework for the mining industry nor a comprehensive 

environmental regulation”128. This further supports the contention that the obligations 

purportedly placed on the Investor by Art.9 BIT is in fact, governed by the Agreement. 

  

108. Therefore, RESPONDENT’S claim that CLAIMANT has breached its 

environmental obligations in the exploitation of Lindoro is more accurately described as 

breaching the contractual obligations contained in the Agreement. RESPONDENT is 

attempting to show that it is a treaty-based claim despite the clear contractual foundation 

of the claim in order to resort to diplomatic protection contained within Art.11 BIT.129 
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109. In this context, the distinction between treaty claims and contract claims is 

important. While Art.11 BIT envisions a dispute relating to “an investment agreement”130 

as falling under the jurisdiction of this tribunal, the Agreement contains its own exclusive 

jurisdiction clause - Art.7 which states that “any dispute arising directly out of this 

Agreement, including its termination, shall be submitted to the courts of...Kronos, which 

hold exclusive jurisdiction”131. 

  

110. CLAIMANT contends that the exclusive forum clause should have precedence over 

the dispute resolution clause, which prima facie allows contractual claims to be brought to 

the tribunal. This is for two reasons. 

  

111. Firstly, exclusive forum clauses in contracts will be upheld if the contract breach is 

no different from the alleged treaty breach. It will be asserted below, that the breach of 

Art.9(2) BIT is in essence a breach of the obligations contained in the Agreement, and, 

despite the assertion of the counterclaim as a “treaty claim”, it is more accurately 

described as a “contract claim”. Thus, following Vivendi v Argentina (Annulment), “in a 

case where the essential basis of a claim brought before an international tribunal is a 

breach of contract, the tribunal will give effect to any valid choice of forum clause in the 

contract.”  

  

112. Secondly, the principle generalia specialibus non derogant supports the finding that the 

exclusive forum clause prevails. In SGS v Philippines, it was held that the contractual 

forum selection clause was the more specific clause as the BIT was not concluded “with 

any specific investment or contract in view”. 

 

113. In addition, CLAIMANT submits that the Agreement, having been passed five 

years later than the BIT, is more specific than the BIT by virtue of its later passing. As 

Bivac B.V. v. Republic of Paraguay explained, that the parties “agreed to include in the 

Contract a provision which provides for the exclusive jurisdiction of the Tribunals”, and 

did not include a statement stating “without prejudice to any rights under the BIT, 

including….ICSID [jurisdiction]” despite having knowledge thereof, shows that there is 

an intention for the exclusive forum clause to be “absolute and without exception”. 
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Therefore, the exclusive forum clause, whether analysed as by reference to timing or to 

its specificity to the investment - ought to prevail 

 

114. Despite the counterclaim being submitted as a “alleged breach of treaty”, a claim 

presented and purported as a treaty claim does not necessarily transform it so if its 

normative foundations are contractual. In Pantechniki v Albania, it was held that 

determining whether a claim is founded in contract or treaty requires an analysis, not 

merely labelling. 

  

115. In addition, a treaty claim should only be read as a contractual claim if determining 

whether a treaty obligation has been breached requires examining whether the 

Agreement has also been breached. In Bivac B.V. v. Republic of Paraguay, it was held that it 

would be “artificial” to consider that determining whether the BIT has been breached 

involves only “interpreting and applying the Treaty not the Contract”, when the 

obligations are clearly contractual in nature. If a question of a treaty breach turns on “the 

meaning and effect of the Contract”, and there exists no “independent standard” by 

which the treaty violation may be adjudged, it is essentially a contractual claim, and not a 

treaty claim. Consequently, such issues fall under the jurisdiction of the exclusive forum 

clause contained in the Agreement. 

 

116. Whether Art.9(2) BIT has been breached requires examining the obligations of the 

CLAIMANT in the Agreement, since, as conceded by RESPONDENT, it is the 

Agreement which sets out the environmental regulations and framework governing the 

exploitation of Lindoro. Thus, the treaty obligation cannot be said to be independent of 

the contractual obligations. This means the alleged breach of Art.9(2) is better classified 

as one which is contractual, and this falls under the jurisdiction of the State Courts..  

 

(III) The counterclaims lack connexion  with the primary claim 

 

117. It is a general legal principle that the counterclaims must share a “close connexion 

with the primary claim to which it is a response” – Saluka v Czech Republic. Goetz v 

Burundi names this as a principle relating to the admissibility of the counterclaims. 
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118. It is submitted that RESPONDENT’S counterclaims lack connexion with the 

primary claim, as it fails the “close connexion” test. The “close connexion” test requires 

that the counterclaim satisfy the conditions that “customarily govern the relationship 

between a counterclaim and the primary claim”. Saluka applies the stringent “indivisible 

whole” test established in Klöckner v. Cameroon, which provides the need for the subject 

matter of counterclaims to be intimately connected to the subject matter of the primary 

claim as if they were “indivisible” and “interdependent”. The exact formation of the 

close connection test remains unclear.  

 

119. In Saluka, the Claimant relied on the distinction between domestic and international 

law to show that the claims were insufficiently connected and did not form an 

“indivisible whole”. The Czech Republic alleged that Nomura violated the commercial 

code, “proper morality” among other obligations. It was held that “the legal basis on 

which the Respondent has itself relied...is to be found in the application of Czech law, 

and involves rights and obligations which are applicable, as a matter of the general law of 

the Czech Republic, to persons subject to the Czech Republic’s jurisdiction”.  This made 

the obligations different from those that are treaty-based.  

 

120. Based on Saluka, a wider formulation - and a more general understanding - of what 

constitutes “indivisible” obligations is consideration of legal orders: international, 

contract or domestic. Saluka established that obligations can be seen as distinct if they 

originated different legal orders. In Lalive and Halonen’s criticism of Saluka, it was 

unrealistic of Saluka to expect claims to arise from the same legal order but could “arise 

from (alleged) violations of its own laws (such as environmental or banking regulation) 

or a contract between the Investor and the state”.132 

  

121. In this case, it is submitted that there are two ways the test of connexion fails - 

firstly by reference to the contractual/international law distinction, and secondly by 

reference to the domestic/international law distinction. 

  

122. It has been established above that the obligations are of a contractual nature, since 

Art.9(2)’s true content is derived from the Agreement, which explicitly sets out the 

environmental obligations on the Investor. Thus, the counterclaims are best described as 
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“contractual”, and exist on a different plane from the CLAIMANT’S primary claim, 

which is a BIT breach on the international plane. The distinction between contract 

claims and treaty claims cannot be sufficiently emphasised; for instance, the ad hoc 

annulment committee in Vivendi ruled that treaty claims are regulated by the dispute 

resolution clause in the BIT, while contractual ones are usually regulated by its own 

dispute resolution procedure contained within. 

  

123. From the distinction between domestic and international law, it can be further 

contended that the obligations under the contractual agreement are in fact, regulated by 

domestic law standards, and constitute a domestic matter; this would thus apply the test 

more similarly to the application in Saluka.  

 

 124. In the context of Kronos, environmental obligations are regulated by domestic 

legislation and regulations, thereby relegating them to the sphere of domestic law. In 

Paushok v Mongolia, it was held that the environmental counterclaim was inadmissible 

because they “related to subjects being the object of Mongolian legislation and 

regulation”, which raised questions of non-compliance of local law and lacked 

connection with the primary claim. In the present case, environmental obligations are 

contained in Art.2 of the Agreement, which expressly says “the Company must observe 

the laws in force in the Republic of Kronos...with the adaptations that may be necessary 

in light of new laws and regulations”. This demonstrates that environmental standards 

applied to Investors arise from Kronian law, as existing from time to time. Thus, it is 

evident that environmental obligations are in fact, rooted in domestic law, and clearly in a 

different legal order as - and lack connection to - the primary claim. 
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PRAYER FOR RELIEF 

In light of the above submissions, CLAIMANT respectfully requests the Tribunal to find 
that: 

a) it has jurisdiction over the present dispute; 

b) CLAIMANT’S claims are admissible;   

c) RESPONDENT’S enactment, implementation, and other actions of The Decree 

amounted to expropriation of CLAIMANT’S investment in violation of the BIT;   

d) RESPONDENT’S counterclaims are inadmissible by the Tribunal. 

 Submitted on 17 September 2018 

by TEAM VERHOEVEN 

On behalf of CLAIMANT - FENOSCADIA LIMITED   

 


