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STATEMENT OF FACTS 
1. Fenoscadia Ltd. (“Claimant”) is a limited liability company with a worldwide reputation for 

the exploration and exploitation of rare earth metals incorporated in the Republic of Ticadia 

(“Ticadia”) in 1993. The Republic of Kronos (“Respondent”) is considered as an 

underdeveloped country under the criteria set forth by the OECD. Respondent entered into 

an investment treaty (“BIT” or “TK-BIT”) with the Ticadia on 30 June 1995. 

2. Ticadia is a party to the Vienna Convention on the Law of Treaties and to the 1992 

Convention on the Protection and Use of Transboundary Watercourses and International 

Lakes since 2014. Kronos is a party the Vienna Convention on the Law of Treaties and to 

the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes since 2015. 

3. In 1998, 65% of the shares with voting rights of Claimant were acquired by a private equity 

fund also organized under Ticadian laws. In 2012, three Kronian nationals acquired the 

remaining 35% of Claimant’s shares. 

4. In March 1997, The Kronian Federal University – a public, State-funded institution – 

published a study indicating the potential occurrence of a large quantity of rare earth metals 

in the Northern region of Respondent's territory which make Respondent entered into a loan 

with the International Finance Corporation (“IFC”) for funding further research on different 

rare earth metals in Respondent's territory. 

5. In February 1998, funded by the IFC, the Kronian Federal University published research 

confirming the existence of a large area with Lindoro, a high value rare earth metal.  Since 

Respondent itself had no national company with the appropriate expertise, it invited foreign 

companies to join a bid for the exploitation of Lindoro in November 1998. 

6. In 20 April 2000, Claimant won a public auction conducted by Respondent's Government 

for the acquisition of the rights to exploit an area of 1,071,000 m² nestled in Respondent’s 

inner territory (“Site”) that is abundant in Lindoro, then a recently discovered rare earth metal.  

7. On 1 June 2000, Claimant entered into a Concession Agreement with Respondent for 

regulating the rights and obligations of each party in the exploitation of Lindoro. By virtue 

of the Agreement Claimant was granted a concession to exploit Lindoro in for eighty years. 

In return, Claimant had to pay Respondent 22% of the monthly gross revenue relating to the 
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extraction and commercialization of Lindoro. In August 2008, Claimant effectively started 

exploitation of Lindoro.  

8. In 2010, Claimant decided to transfer and concentrate almost all of its mining activities and 

resources in Kronos and effectively shut down its mining operations in Ticadia. In October 

2014, the centre-left political party called the Nationalist Party won the Presidential elections 

for the first time, following which in January 2015, the same political party took office. 

9. In March 2015, Respondent’s Government sent to Respondent’s Parliament—also controlled 

by the Nationalist Party—a highly protective draft environmental bill. On 12 June 2015, 

merely one and a half months from its proposal the parliament enacted the 2015 Kronian 

Environmental Act. 

10. In September 2015, the latest inspection by agents of Respondent’s Ministry for Agriculture, 

Forestry, and Land; and The Ministry for Environmental Matters conducted its first 

inspection (e.g., the last one pursuant to The Agreement). In October 2015, Respondent’s 

newly created Ministry for Environmental Matters released data indicating that the volume 

of toxic wastes found in Respondent's rivers appeared to have sharply increased since 2010. 

11. In November 2015, The University was awarded USD 250,000 to conduct research on 

whether the exploitation of Lindoro had contaminated the Rhea River waters. In 15 May 

2016: the Kronian Federal University published the “Study.” 

12. On 7 September 2016, Respondent issued the Presidential Decree No. 2424. Respondent also 

revoked and terminated Claimant’s licenses and its agreement. On 8 September 2016, 

Claimant filed a motion in Respondent's courts seeking to suspend the effects of the Decree 

on a provisional basis, while negotiations with Respondent's government were pending. 

13. In 14 September 2017, tons of Lindoro stored in Claimant’s facilities were confiscated by 

Respondent's officials, including those that were already prepared for export. Due to the 

sudden cessation of revenues, Claimant had no option but to shut down its facilities opened 

in August 2008. On 22 February 2017 after receiving an official and final statement from 

Respondent's government that the Decree would not be revoked, Claimant withdrew its 

motion. At the time of the withdrawal, no decision had been rendered yet. 

14. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of its dispute 

with Respondent and of its intention to pursue legal remedies under the BIT if the dispute 
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were not resolved through negotiations between the parties. Respondent declined to negotiate 

and has not communicated with Claimant since. 

15. In August 2017:  a news magazine of the mining sector published a story on the creation of 

a new company resulting of a joint venture between a Kronian state-owned company and an 

enterprise from the Republic of Ibi for restating the exploitation of Lindoro in the same site 

as early as 2019. 

16. On 10 November 2017, Claimant filed the Request for arbitration with the SCC.  
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PART ONE: JURISDICTION AND ADMISSIBILITY 
17. The Tribunal has jurisdiction to settle all claims arising out of the BIT because Claimant is 

an investor under the BIT and has the proper standing to assert its claims and pursue 

arbitration. (I). The recourse by Claimant to Respondent’s domestic courts does not trigger 

the fork-in-the-road provision under the BIT. (II). However, the Tribunal lacks jurisdiction 

to hear Respondent's counterclaim and should dismiss it for lack of admissibility. (III). 

 

I. The Tribunal has jurisdiction over the Parties and over Claimant’s claims 

18. The Tribunal has jurisdiction to hear the dispute because there is valid consent to arbitration 

(Jurisdiction ratione voluntatis). (A). The consent of the host State is recorded in Article 11 

of the BIT and controls the scope of the Tribunal's jurisdiction in several respects. First, 

under Article 11(1) the dispute must be between a Contracting Party and an “Investor” of 

another Contracting Party (jurisdiction ratione personae). (B). Second, the dispute must be 

an “Investment Dispute” within the meaning of Article 11(1) of the BIT (jurisdiction ratione 

materiae). (C).  

A. Jurisdiction ratione voluntatis 

19. The Tribunal has jurisdiction ratione voluntatis because (i) there is a valid consent to 

arbitrate manifested by both Parties, and; (ii) Claimant has fulfilled the procedural 

requirements as under the BIT. 

i. There is a valid consent to arbitrate between Claimant and Respondent 

20. The consent of parties is the basis of jurisdiction of all international arbitration tribunals.1 An 

arbitration agreement need not be recorded in a single instrument.2 In a BIT, an arbitration 

agreement is concluded when the host State's standing offer to arbitrate in the BIT is accepted 

by the investor's implied consent through the notice of arbitration.3 “It is established practice 

                                                 
1 C. F. Dugan et al., p. 219. 
2 Redfern & Hunter ¶ 66; McLachlan, Shore, Weiniger ¶ 3.48.  
3 AMT ¶¶ 5.17-5.23. 
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that an investor may accept an offer of consent contained in a BIT by instituting [. . .] 

proceedings.”4 

21. Here, Article 11 of the Ticadia-Kronos BIT extends the jurisdiction of the Tribunal to 

disputes between a ‘Contracting Party’ and ‘an Investor of the other Contracting Party.’ 

Respondent’s consent to arbitrate ‘Investment Disputes’ has been given in advance and is 

recorded in Article 11(3) of the TK-BIT, which states: 

Provided that the national or company concerned has not submitted 
the dispute for resolution under (a) or (b) of the second paragraph, 
and that six months have elapsed from the date on which the dispute 
arose, the national or company concerned may choose to consent in 
writing to the submission of the dispute for settlement by binding 
arbitration under the Arbitration Institute of the Stockholm 
Chamber of Commerce and in accordance with its Arbitration Rules. 

22. On 10 November 2017, Claimant filed its request for arbitration before the SCC against 

Respondent in relation to Claimant’s investment in Kronos, alleging inter alia a breach of 

Article 7 (Expropriation) of the BIT. The filing verifies the Claimant’s acceptance of 

Respondent’s standing offer to arbitrate investment disputes before the SCC Arbitration 

Institute and in accordance with its Arbitration Rules. 

23. Therefore, the Parties satisfy the standing requirement enshrined under the TK-BIT. 

Additionally, Claimant is an Investor within the terms of Article 1(4) of the BIT. 

ii. Claimant has fulfilled procedural requirements before pursuing arbitration 

24. Article 11 of the BIT sets forth the procedural requirement of a six-month waiting period for 

negotiation and consultation before resorting to arbitration. It provides: 

2. In the event of an investment dispute, the parties to the dispute 
should initially seek a resolution through consultation and 
negotiation. If the dispute cannot be settled amicably, the 
national or company concerned may choose to submit the dispute 
for resolution …  

3. Provided that the national or company concerned has not 
submitted the dispute for resolution … and that six months have 
elapsed from the date on which the dispute arose, the national or 
company concerned may choose to consent in writing to the 
submission of the dispute for settlement by binding arbitration 

                                                 
4 Schreuer, ¶ 218.   
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under the Arbitration Institute of the Stockholm Chamber of 
Commerce and in accordance with its Arbitration Rules. 

25. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of its dispute 

and of its intention to pursue arbitration under the BIT if the dispute is not resolved through 

negotiation. 5  Claimant sought to negotiate and settle the dispute amicably. 6  However, 

Respondent declined to negotiate and has since remained silent.7 

26. Claimant has given Respondent the opportunity to address the matter before proceeding to 

arbitration. The required six-month waiting period elapsed, and the dispute did not resolve. 

Consequently, on 10 November 2017, Claimant filed its request for arbitration before the 

SCC. Claimant has complied with the procedural requirements of Article 11(3) and is entitled 

to pursue arbitration against Respondent. 

27. Alternatively, if the Tribunal finds that Claimant has not complied with the procedural 

requirement, the non-compliance does not bar the Tribunal’s jurisdiction. In Bayindir, the 

tribunal found that the waiting requirement does not constitute a prerequisite to jurisdiction 

and that its non-fulfillment is not “fatal to the case of the Claimant.”8 Similarly, in Lauder, 

the tribunal held that the six-month waiting period was merely a procedural rule, but not a 

jurisdictional provision.9 Other tribunals have concluded that the six-month waiting period is 

either ‘procedural and directory in nature’ or ‘contractual,’ rather than ‘jurisdictional and 

mandatory.’10 Therefore, this Tribunal should find that it has jurisdiction nevertheless. 

B. Jurisdiction ratione personae 

28. This Tribunal has jurisdiction ratione personae because the dispute is between a Contracting 

Party and an investor of another Contracting as required under the TK-BIT. Claimant is an 

investor under the BIT because: (i) Claimant is a national of Ticadia (the home State) based 

on the incorporation test; and, (ii) Claimant has its ‘business seat’ in Ticadia. 

i. Claimant was and remains incorporated under Ticadian Laws 

                                                 
5 Facts, p. 36, ¶ 27. 
6 Request, p. 7, ¶ 15. 
7 Facts, p. 36, ¶ 27. 
8 Bayindir, ¶ 100. 
9 Lauder, ¶ 187. 
10 Biwater Gauff  ¶ 343; SGS ¶ 184; Ethyl Corporation ¶¶ 76-88; Enkev ¶ 318; Occidental ¶¶ 90-96. 
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29.  This Tribunal should apply the ‘Incorporation-based Test’ in determining the nationality of 

Fenoscadia, and; (a) not apply the ‘Control-based Test’ advanced by Respondent. (b). 

a) This Tribunal should apply the ‘Incorporation-based Test’ in determining Claimant’s 

nationality 

30. Article 11(1) of the BIT illustrates the parties to investment disputes under the BIT. It 

provides that:  

“[…]an investment dispute is a dispute between a Contracting Party 
and an investor of the other Contracting Party […]” 

Article 1(4) of the BIT defines “investor of a Party” as follows: 
“The term “investor of a Contracting Party” means a Contracting 
Party, or a person or an enterprise of a Contracting Party, that 
seeks to make, is making or has made an investment in the other 
Contracting Party’s territory.” 

Apart from the requirement that the investor “seeks to make, is making, or has made an 

investment in the other Contracting Party’s territory”, which will be examined below; 

Claimant need only prove that it is a national of Ticadia to qualify as an investor under the 

BIT. 

31. The text of the BIT does not provide how the nationality of corporations is to be determined. 

Therefore, this Tribunal must interpret the BIT in the manner prescribed under Article 31 of 

the VCLT.11 The relevant rules of international law extraneous to a BIT add substance or fill 

gaps using Article 31(3)(c) of the VCLT.12 

32. Other tribunals have applied the VCLT to reach similar conclusions. For instance, tribunals 

in S.D. Myers, 13 Methanex, 14  Feldman,15 Amoco Finance Corporation,16 Diallo 17 found that 

where the treaty is silent or unclear on an issue, recourse and guidance will be sought from 

general rules of international law. For example, in dealing with the nationality requirement 

under NAFTA, the tribunal in Loewen stated that “[i]t is that silence in the Treaty that 

                                                 
11 Mondev, ¶ 43; Maffezini, ¶ 27; Waste Management, n. 2. 
12 Case No A/18 ¶¶ 259-260; Weeramantry, ¶ 6.129; Gardiner, p. 284. 
13 S.D. Myers, ¶ 310. 
14 Methanex Part IV, Chapter B, ¶ 37. 
15 Feldman, ¶ 36. 
16 Amoco International Finance, ¶ 112. 
17 Diallo ¶ 88. 
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requires the application of customary international law to resolve the question of the need 

for continuous nationality identity.” 18  Similarly, noting the absence in the treaty of any 

provisions on dual nationality,19 the Iran-US Claims Tribunal in Nasser Esphanian relied 

inter alia on the VCLT Article 31(3)(c) and decisions rendered by the ICJ in interpreting the 

treaty. 20  The tribunal in Georges Pinson went further and concluded that “[e]very 

international convention must be deemed tacitly to refer to general principles of international 

law for all questions which it does not itself resolved in express terms [].”21 

33. Here, the Tribunal should defer to the general rules of international law found in the laws of 

diplomatic protection in determining Claimant’s nationality.22 While international investment 

law has made some departures from the law governing diplomatic protection, the new regime 

of investment treaties does not create a separate legal order for investment arbitration.23 

Therefore, “[t]he rules governing issues not addressed by the specific language of the treaty 

may sometimes be provided by the law of diplomatic protection, which apply as customary 

international law, and thus, provides for a residual role for at least some aspects of the law 

of diplomatic protection.”24 

34. Consequently, under traditional international law the widely used test looks at the place of 

incorporation for determining the nationality of a juridical person.25 This is the accepted test 

in the law of diplomatic protection, which prioritizes the State of incorporation in 

determining the nationality of a corporation.26 In Barcelona Traction, the ICJ has stated that 

international law: 

“attributes the right of diplomatic protection of a corporate entity 
to the State under the laws of which it is incorporated and in whose 
territory it has its registered office. The two criteria have been 
confirmed by long practice and by numerous international 
instruments.”27 

                                                 
18 Loewen, ¶ 226. 
19 Aldrich, p. 55. 

20 Nasser Esphanian ¶ 166/42-52. 

21 Georges Pinson, pp. 426-7. 

22 ILC Draft Articles on Diplomatic Protection, Article 17, commentary 3. 
23 McLachlan, Shore, Weiniger ¶ 5.37. 

24 Société Générale ¶ 108. 

25 Schreuer, p. 277; Engela, p.76. 
26 McLachlan, Shore, Weiniger ¶ 5.36; Schreuer pp. 277, 406. 

27 Barcelona Traction, ¶ 70. 
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35. The ICJ set two conditions for a corporation to acquire nationality: incorporation and the 

presence of the registered office of the company in the State of incorporation. Of the two, 

incorporation is the most important criterion.28 On the facts of Barcelona Traction, the ICJ 

found ‘a close and permanent connection’ between Canada and Barcelona Traction because: 

the company was incorporated in Canada for over 50 years; it maintened a registered office, 

accounts and share register; it held its board meetings there for many years; it was listed in 

the records of Canadian tax authorities and was generally recognized by other States as a 

Canadian company notwithstanding the fact that the company was fully owned by non-

Canadians.29 The Court found on the basis of these facts that “Barcelona Traction’s links with 

Canada are […] manifold”30 and that: 

 “this connection is in no way weakened by the fact that the company 
engaged from the very outset in commercial activities outside 
Canada”31 

36. Similar to the facts in Barcelona Traction, Claimant here, is a limited liability company that 

was and remains incorporated under the laws of Ticadia for 25 years, since 1993.32 Claimant 

complies with its tax obligations in Ticadia.33 Claimant has only one business address which 

is in Ticadia, 34  indicating that its registered office is in Ticadia. Thus, Claimant has 

established a close and permanent connection with Ticadia. Claimant is an international 

corporation which works in the exploration and exploitation of rare earth metals business.35 

The activities that the Claimant transferred to Respondent’s territory were strictly connected 

to the exploitation of Lindor.36 This does not either mean that Claimant has no business 

activities in Ticadia nor that its connection with Ticadia is weakened by the mere fact that it 

has engaged in commercial activities abroad. 

                                                 
28 ILC Draft Articles on Diplomatic Protection, Article 9, commentary ¶ 3. 
29 Barcelona Traction ¶¶ 71-76. 
30 Id. ¶ 71. 
31 Id. ¶ 71. 
32 Facts, p. 32, ¶ 6. 
33 PO2 p. 56, ¶ 2. 
34 Request, p. 2; CA p. 47. 
35 Facts, p. 32. 
36 Facts, pp. 33-34, ¶ 12. 
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37. Claimant’s argument is consistent with the predominant approach under customary 

international law.37 “It is usual to attribute a corporation to the state under the laws of which 

it has been incorporated and to which it owes its legal existence”.38 This reference to the State 

of incorporation is the most common method of defining the nationality of corporations 

under modern BITs and in traditional international law.39 

38. Since Claimant was and remains incorporated under the Ticadian laws, this Tribunal should 

apply the reasoning from Barcelona Traction and find that Claimant is a national of Ticadia. 

b) The Tribunal should not apply the ‘Control-based Test’ 

39. Respondent argues that Claimant is not an enterprise of Ticadia, but is an enterprise of 

Kronos (the Host State).40 Respondent further argues that Claimant is effectively controlled 

by Kronian nationals and therefore its nationality factually became Kronian.41 The Tribunal 

should not apply the ‘Control-based test’ advanced by Respondent in determining Claimant’s 

nationality because it is not a requirement under the BIT and neither is it supported by 

customary international law. 

40. As a principle, contracting states to an ant investment treaty have the freedom to define the 

nationality of corporations and choose an applicable test for determining who shall qualify 

as an investor.42 By contrast, arbitral tribunals cannot impose upon States a definition of 

‘investor’ other than that to which they agreed.43 The principles of international law do not 

allow an arbitral tribunal to limit the scope of the BIT or to add new, additional requirements 

which the States could have added, no matter how appropriate they may appear.44 The PCIJ 

emphasized this principle in Saluka when it stated:  

“[t]o impose an additional condition […]not provided for in the 
Treaty […] would be equivalent not to interpreting the Treaty, but 
to reconstructing it.”45  

                                                 
37 C. F. Dugan et. al, p. 308. 
38 Oppenheim, pp. 859-61. 
39 Tokios ¶ 63; Rompetrol ¶ 83; Schreuer p. 277; Douglas ¶ 538. 
40 Answer, p. 13, ¶ 2. 
41 Id. ¶¶ 2-3. 
42 Tokios ¶ 39; KT Asia ¶ 128. 
43 Veteran ¶¶ 415-416; Hulley ¶ 415; Waste Management ¶ 85; Tokios ¶ 37 
44 Id. 
45 Acquisition of Polish Nationality p. 20. 
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The Saluka tribunal further held that “it could not add requirements for nationality which the 

Contracting States had not provided.”46 

41. Additionally, tribunals in a number of investment arbitration cases such as Waste 

Management,47 RosInvest,48  Rompetrol,49  ADC,50  Saluka,51 Tokios,52Rumeli,53 Československa,54 

Saba,55 rejected the respondents’ attempts to supplement the BIT with the ‘control-based test’ 

in defining the nationality of corporations because of the absence of any reference to such 

test in the BIT. 

42. Here, the TK-BIT does not reference the ‘control-based test.’ Both Ticadia and Kronos have 

chosen not to include such a test. Thus, the Tribunal cannot write a new additional 

requirement in the form of a control-based test that both Parties have decided to omit. 

Therefore, Tribunal should not apply the ‘control-based test’ in determining Claimant’s 

nationality. 

ii. Claimant’s “business seat” is in Ticadia 

43. The tribunal in the AFT listed the indicia relevant to determining the existence of a "business 

seat" in terms of an effective center of administration of the investor's business operations.56 

This includes: regular board meetings and shareholder meetings to be held in the home state, 

a management at the top of the company sitting in the home state, a certain number of 

employees working at the home state, and that an address with phone and fax numbers 

offered to third parties entering in contact with the company refer to the home State.57 The 

tribunal then held that these would be a clear indication that a business entity is effectively 

organized at the home State.58 

                                                 
46 Saluka ¶¶ 240-241. 
47 Waste Management, ¶ 85. 
48 RosInvest, ¶¶ 322-333. 
49 Rompetrol, ¶ 83. 
50 ADC, ¶¶ 357-359. 
51 Saluka, ¶¶ 240-241. 
52 Tokios, ¶¶ 77, 81-82, 86. 
53 Rumeli, ¶ 326. 
54 C.S.O.B II, ¶ 32. 
55 Saba, ¶ 69. 
56 AFT, ¶ 217. 
57 Id. 
58 Id. 
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44. In the case at hand, Claimant’s business seat is in the home State of Ticadia. First, the holding 

of Claimant’s board meetings is carried out in Ticadia.59 Second, the current CEO resides in 

Ticadia.60 Finally its address and contact numbers refer to Ticadia.61 Therefore, these elements 

are a clear indication that a business entity of the Claimant is effectively organized at the 

home state. 

45. Contrary to Respondent’s argument that Claimant transferred and concentrated all its 

operations in Kronos in 2010 leaving only formal ties with the Republic of Ticadia; 62 

Claimant’s activities in Respondent’s territory were strictly connected to the exploitation of 

Lindoro.63 Therefore, the fact that Claimant transferred its operations in Kronos does not alter 

its nationality as well as its effective center of administration at the home state, because the 

test is based on where the business is being administrated from not where it operates in. 

C. Jurisdiction Ratione Materiae 

46. Claimant’s operations in Respondent’s territory: (i) qualify as an investment under Art.1(1), 

and; (ii) as a covered investment under Art. 1(3). 

i. Claimant's operations in Kronos qualify as an investment under Art.1(1)  

47. Article 1(1)(f) of the BIT provides that “[t]he term “investment” means: 
(f) an interest arising from the commitment of capital or other 

resources to economic activity in the territory of a Contracting 
Party, such as under: 

(i) a contract involving the presence of an investor’s 
property in the territory of the Contracting Party, including 
a turnkey or construction contract, or a concession, or …” 

48. Claimant’s investment in Respondent’s territory relates to the concession of the rights to 

extract Lindoro from an area of 1,071,000 m² nestled in Respondent’s inner territory; 64 

through the Concession Agreement signed by both Parties which regulated the rights and 

obligations of each party in relation to the extraction of Lindoro. By virtue of CA, Claimant 

was granted a concession to exploit Lindoro for eighty years. In return, Claimant had to pay 

                                                 
59 Facts, p. 34. 
60 Facts, p. 33. 
61 Request, p.2; Answer, p. 12; CA, p. 47. 
62 Answer, p.13. 
63 Request, p. 4.  
64 Facts, p. 32. 
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Respondent 22% of the monthly gross revenue relating to the extraction and 

commercialization of lindoro. Actual exploitation of lindoro started in August 2008. 

49. Relying on these facts, Claimants operations in Respondent's territory qualify as a covered 

investment within the meaning of Article 1(f), since the activities Claimant has conducted in 

Respondent's territory result from a contract entered into with Respondent and whose 

performance required that Claimant constituted property in Respondent's territory.65 

 

ii. Claimant's operations in the Kronos qualifies as a covered investment under Art.1(3)  

50. Article 1(3) of the BIT defines “covered investment” as follows: 

“The term “covered investment” means, with respect to a 
Contracting Party, an investment: (i) in its territory; (ii) by an 
investor of the other Contracting Party; (iii) existing on the date of 
entry into force of this Agreement, as well as an investment made or 
acquired thereafter; and (iv) that has been admitted in accordance 
with the hosting Contracting Party’s laws and regulations.” 

This article requires four conditions in order for an investment to be considered as a “covered 

investment” under the BIT which have been satisfied by Claimant here. 

51. Claimant is a national of Ticadia that involve in the extraction of lindoro in the Respondent’s 

territory. The TK-BIT came into force on 10 August 1996, and the CA was executed in 2000. 

This means that Claimant’s investment existed since the TK-BIT was in force. The CA was 

signed upon the conclusion of public biding conducted by Respondent.66 This indicates that 

Claimant’s investment was admitted in accordance with Respondent’s laws and regulations. 

 

II. Claimant’s claim before Respondent’s domestic courts does not trigger the fork-in-

the-road provision of the BIT 

52. Contrary to the Respondent’s contentions, Claimant’s claims are admissible because the 

fork-in-the-road provision contained in Article 11(2) of the TK-BIT has not been triggerd. 

53. Article 11(2) of the TK-BIT contains the fork-in-the-road clause under which the investor 

may choose to submit its investment disputes for resolution: (a) to the domestic courts or 

administrative tribunals of the Contracting Party that is a party to the dispute; (b) in 

                                                 
65 Request, p. 4. 
66 Facts, p. 33. 
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accordance with any applicable, previously agreed dispute-settlement procedures, or (c) 

arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce and in 

accordance with its Arbitration Rules. However, consent to the SCC arbitration is 

conditioned on the fact that the dispute has not been submitted to any other forums identified 

above.67  

54. While an investor may lose access to arbitration by electing to initiate proceedings before 

domestic courts,  not every appearance before a court of a host State will necessarily reflect 

or constitute a choice under a fork-in-the-road provision that would preclude international 

arbitration.68 Even if the disputes before domestic courts relate to the concerned investment, 

such disputes are not necessarily the same investment disputes referred to in a BIT’s 

provisions on ‘Investor-State dispute settlement.’69 

55. In practice, arbitral tribunals, in many investment arbitration cases, have held that a domestic 

suit will preclude international arbitration and the fork-in-the-road provision is triggered only 

if the dispute involves the same parties, object, and cause of action.70 This is known as the 

‘triple-identity test’; that is, where the elements of this test are met collectively in a given 

case, the fork-in-the-road provision is triggered, and therefore, submission to international 

arbitration is precluded.  

56. The Tribunal should interpret the ‘triple-identity test’ strictly. A strict interpretation is 

necessary to enable investors to avail themselves the possibility of arbitration. On the 

contrary, where the fork-in-the-road provision is to be interpreted flexibly, an investor would 

be precluded from pursuing its claims before arbitral tribunals every time it is involved in 

any domestic proceeding.71 

57. Additionally, the triple identity test satisfies compelling policy considerations and was 

established to protect the investors. Investors routinely file domestic suits to protect their 

investments; domestic courts have no jurisdiction over BIT breaches, and international 

tribunals may not have jurisdiction over domestic claims. Thus, to restrict a party’s ability to 

                                                 
67 Art. 11(3) of the TK-BIT. 
68 Schreuer I, p. 241. 
69 Dolzer, p. 216. 
70 Aguas del Tunari, ¶ 53; Olguín, ¶ 30; Middle East Cement, ¶ 71; Azurix, ¶ 88; Enron, ¶ 97; Vivendi I, ¶ 53; Vivendi 
II, ¶ 55; Occidental, ¶ 52; Champion Trading, ¶ 3.4.3; Toto, ¶ 211. 
71 Pan American, ¶¶ 155-156. 
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appear before an arbitral tribunal solely because it brought domestic suit on similar facts 

forces a false choice between international or domestic protection.72  

58. Thus, before deciding whether the fork-in-the-road provision has been triggered to bar access 

to international arbitration, this Tribunal must first determine whether the elements of the 

‘triple-identities test’ have been met collectively. 

59. Here, even if the identity of the parties in the domestic proceedings and the present case are 

identical, the two other elements of the ‘triple-identity test’ have not been met, and therefore, 

the fork-in-the-road provision has not been triggered. As a result, the dispute before this 

Tribunal is admissible because there was no prior choice of the domestic forum.73 

A. The causes of action in this arbitration and before Respondent’s domestic courts are 

not identical 

60. The cause of action concerns the grounds or set of facts alleged that constitute the basis of 

the claim. The fork-in-the-road provision is not triggered when the causes of action are not 

identical. 74  If the dispute before domestic courts or administrative tribunals concerns a 

different claim, such as a contract claim or an appeal against a decision by a regulatory 

authority, the fork-in-the-road provision will not be triggered, and the tribunal will be free to 

proceed.75 The tribunals in Olguín76 and Genin77 held that a fork-in-the-road provision would 

not be triggered by domestic legal proceedings which are related (but not identical) to the 

dispute before the arbitration tribunal. 

61. Additionally, the Annulment Committee in the Vivendi I case held that “[a] treaty cause of 

action is not the same as a contractual cause of action; it requires a clear showing of conduct 

which is in the circumstances contrary to the relevant treaty standard.”78 Also, the tribunal in 

CMS held that “as contractual claims are different from treaty claims, even if there had been 

or there currently was recourse to the local courts for breach of contract, this would not have 

                                                 
72 Occidental, ¶ 53. 
73 BIT, Art.11. 
74 Genin, ¶¶ 331-332; Occidental, ¶ 52. 
75 Schreuer, p. 248. 
76 Olguín, ¶ 30. 
77 Genin, ¶¶ 331-332. 
78 Vivendi I, ¶ 113. 
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prevented submission of the treaty claim to arbitration.”79 Such reasoning is consistent with 

the doctrine of international investment law that: If the claim before international tribunal 

alleges a breach of the BIT, the dispute before the domestic courts or administrative tribunals 

would also have to concern an alleged breach of the right conferred or created by the BIT.  

62. In the present case, the cause of action of the domestic proceedings is different from the 

cause of action in the SCC arbitration proceedings. The cause of action of the Claimant’s 

proceedings before the Kronos Federal Court was resisting the Presidential Decree No. 2424 

of prohibiting exploitation of lindoro and its effects80 on the grounds of violation of legislative 

due process under Kronian laws.81 On the contrary, the dispute submitted to SCC arbitration 

is essentially based on the Respondent’s violation of many of its treaty obligations under the 

TK-BIT provisions such as expropriation without compensation and fair and equitable 

treatment. None of these claims were addressed or invoked before the Respondent's domestic 

courts. The fact that certain aspects of the facts that gave rise to this dispute were also at issue 

in the national proceedings is not sufficient to preclude an investor from invoking arbitration 

under the BIT.82 

63. The “investment dispute” before this Tribunal has not been submitted to another forum. 

Claimant’s lawsuit was not an investment dispute but rather sought the suspension of the 

decree, and to declare the decree unconstitutional on the grounds of violation of legislative 

due process.83 The fact that another dispute submitted to a domestic court can relate to an 

investment or an investment agreement is not sufficient to convert it into an “investment 

dispute” for the purposes of the fork-in-the-road provision. Seeking suspension of the decree 

in domestic legal proceedings does not trigger the fork-in-the-road provision.  

64. Therefore, since the causes of action in both proceedings are not identical, an element of the 

triple-identity test has not been met; the fork-in-the-road provision has not been triggered.\ 

B. The object or relief sought by Claimant in these proceedings is different from the one 

sought in the domestic courts 

                                                 
79 CMS, ¶ 80; Azurix, ¶ 89. 
80 Request, pp. 6-7; Facts, pp. 23-37. 
81 PO3, p. 59. 
82 Genin, ¶ 332; Toto, ¶ 212.  
83 Facts, p. 36. 
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65. The fork-in-the-road provision would only be triggered and preclude the submission of the 

dispute to international arbitration when the national and international disputes involve the 

same underlying “object” or “relief.”84 Preclusion access to international arbitration does not 

occur simply because the underlying facts of both disputes overlap, the facts alleged to 

constitute a legal breach must be identical in both suits.85 

66. In the present case, Claimant submits that the object of the domestic proceedings is not 

identical to the object of the SCC arbitration proceedings. The object and purpose of the 

Claimant’s proceedings before the Kronos federal court is seeking suspension the effects of 

the Decree on a provisional basis 86  and declaring the decree unconstitutional. 87  In these 

proceedings, however, Claimant did not request the courts to rule on the breaches performed 

by Respondent or on the damages due to Claimant.88 When these proceedings proved to be 

futile89 to the Claimant after receiving an official and final statement from Respondent's 

government that the Decree would not be revoked, Claimant withdrew its appeal to Kronos’ 

federal Court.90 At the time of the withdrawal, no decision had been rendered yet.91 

67. On the other hand, the Claimant’s object in the SCC arbitration proceedings is seeking the 

Tribunal to find that the Respondent’s actions constitute violation of many of its treaty 

obligations under the TK-BIT provisions such as expropriation without compensation, fair 

and equitable treatment, and Claimant’s legitimate expectation and ordering damages 

resulted from these violations.  

68. The difference in the objects of both proceedings will also entail that different material facts 

will be used to support these claims. Thus, since the identity of the object in both proceedings 

is not identical, an element of the triple-identity test has not been met; the fork-in-the-road 

provision has not been triggered. 

                                                 
84 Occidental, ¶ 52. 
85 Occidental, ¶ 58. 
86 Facts, p. 36. 
87 PO2, p. 56. 
88 Request, pp. 6-7. 
89 PO3, p. 59. 
90 Facts, pp. 32-37. 
91 Request, pp. 6-7. 
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III. The Tribunal has no jurisdiction over Respondent’s counterclaims for declaratory 

relief 

69. This Tribunal lacks jurisdiction to hear Respondent’s counterclaims because the dispute 

resolution clause of the TK-BIT does not provide for counterclaims, (A) and the Tribunal 

cannot hear counterclaims based on breach of a State contract that had its own mandatory 

dispute resolution clause. (B). The Tribunal should dismiss Respondent’s request. 

A. The dispute resolution clause of the BIT does not provide for counterclaims, and 

Claimant has not consented to arbitrate Respondent’s counterclaims 

70. In order to extend the competence of a tribunal to a State counterclaim, the arbitration 

agreement should refer to counterclaims to be within the tribunal’s jurisdiction. 92 

Accordingly, a respondent in an investment dispute/arbitration is permitted to submit 

counterclaims only with the claimant’s agreement and consent.  

71. Thus, the first issue to be determined by this Tribunal is whether Parties have consented to 

have the State’s counterclaims arbitrated. It is Claimant’s position that the dispute resolution 

clause of the BIT does not provide for counterclaims and that nothing in the record shows 

that Claimant has consented to the arbitration of Respondent’s counterclaim in this case. 

72. Article 11(1) of the BIT provides that the jurisdiction of the Tribunal is strictly limited to 

investment disputes “between a Contracting Party and an investor of the other Contracting 

Party …”.  Article 11(2) of the TK-BIT provides that  

“[i]f the dispute cannot be settled amicably, the national or 
company concerned may choose to submit the dispute for 
resolution …” [emphasis added]. 

According to the wording of this article, investment disputes can only be heard by an SCC 

Tribunal when it is the investor, not the State, who has submitted the dispute. 

73. Pursuant to the rules of interpretation under Article 31 of the VCLT, the Tribunal should 

consider the reference made in the text of Article 11(2) of the TK-BIT to the “the national 

or company concerned may choose to submit the dispute for resolution.” This language 

undoubtedly limits jurisdiction to claims brought by investors about obligations of the host 

                                                 
92 Lalive, ¶¶ 7.18-7.35. 
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State. Accordingly, the BIT does not provide for counterclaims to be introduced by the host 

state in relation to obligations of the investor.  

74. The only agreed claimant is the investor, national or company, while the only agreed 

respondent is the State. Consequently, under the language of the BIT, the Respondent the 

only one that can be sued before this Tribunal for breaches of the obligations it assumed 

under the BIT. Respondent cannot be a claimant for this kind of claim, and it is not permitted 

to assert counterclaims against Claimant. 

75. Applying this principle, the arbitral tribunal in Roussalis rejected the respondent’s 

counterclaims and found that the parties did not consent to have the respondent’s 

counterclaim arbitrated and that the counterclaim is beyond its jurisdiction.93 It further held 

that “[t]he investor’s consent to the BIT’s arbitration clause can only exist in relation to 

counterclaims if such counterclaims come within the consent of the host State as expressed 

in the BIT.”94  

76. Therefore, since there is no consent by the Claimant to arbitrate Respondent’s counterclaims, 

this Tribunal lacks jurisdiction to hear them. 

B. The Tribunal cannot hear counterclaims based on breach of a State contract with its 

own mandatory dispute resolution clause 

77. In its counterclaims, Respondent seeks this Tribunal to declare that Claimant caused 

environmental damages in the Respondent’s territory through the alleged contamination of 

the Rhea River, and request compensations accordingly. 95 However, Claimant submits that 

this Tribunal lacks jurisdiction to hear the alleged counterclaims because they are governed 

by the Concession Agreement which provides for mandatory dispute resolution under which 

such disputes shall be submitted and decided exclusively by the domestic courts of the 

Republic of Kronos.96 

78. The Ad hoc Annulment Committee in Vivendi II held that “[i]n a case where the essential 

basis of a claim brought before an international tribunal is a breach of contract, the tribunal 

                                                 
93 Roussalis, ¶¶ 872, 876. 
94 Roussalis, ¶ 866. 
95 Answer, pp. 16-17. 
96 CA, art. 7. 
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will give effect to any valid choice of forum clause in the contract.”97 Furthermore, the arbitral 

tribunal in the Amco case refused to entertain Indonesia’s counterclaim because a special 

dispute resolution procedure was available. 

79. Moreover, the arbitral tribunal in the Saluka Counterclaim held that it did not have 

jurisdiction because there was a special dispute resolution procedure established for the 

issues contested in the counterclaims. 98  The Saluka Counterclaim tribunal’s approach 

followed in Paushok v. Mongolia with same result.99 

80. Here, Article 7 of the CA provides that “[a]ny dispute arising directly out of this Agreement 

… shall be submitted to the courts of the Republic of Kronos, which hold exclusive 

jurisdiction.” Under this provision, Respondent’s counterclaims fall within the jurisdiction 

of the Kronian courts. Thus, since both Claimant and Respondent have consented to submit 

all disputes arising of the CA to the domestic courts of the Republic of Kronos, this Tribunal 

should uphold their agreement and declare that Respondent’s counterclaims are inadmissible. 

  

                                                 
97 Vivendi II, ¶ 98. 
98 Saluka Counterclaim, ¶¶ 47-58. 
99 Paushok, ¶¶ 684-698. 
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PART TWO: MERITS 
81. This Tribunal should find that Claimant’s property and investment in Kronos has been 

expropriated by Respondent in breach of Article 7 of the TK-BIT. The licenses issued in 

favor of Claimant, along with the Concession Agreement between Claimant and Respondent 

constitute “investor property” under Article 1(f) of the BIT. (I). Respondent breached the 

provision on expropriation under Article 7 of the BIT when it cancelled the licenses it had 

originally assigned to Claimant. (II). Irrespective of whether the expropriation was direct or 

indirect, Claimant and its investment have suffered. This is evidenced by the economic 

impact on Claimant’s investment. (III). Respondent seized Claimant’s property for a 

duration sufficient under Article 7. (IV). Such expropriation is unlawful in the context of 

international investment laws. (V). Finally, this Tribunal should not grant any of 

Respondent’s counter-claims in this arbitration. (VI). 

I. Claimant’s licenses granted by Respondent and the Concession Agreement are 

“investments” 

82. The term “investment” under Article 1(f) of the BIT provides: 

“(f) an interest arising from the commitment of capital or other 
resources to economic activity in the territory of a Contracting Party, 
such as under:  

(i) a contract involving the presence of an investor’s property 
in the territory of the Contracting Party, including a turnkey 
or construction contract, or a concession, or  

(ii) a contract where remuneration depends substantially on the 
production, revenues or profits of an enterprise;”. 100 

83. Parties executed the Concession Agreement on 1 June 2000.101 The Agreement was based on 

Claimant’s concession right of exclusive exploitation of Lindoro for the duration of the 

agreement.102 Under Article 2.2.1 of the Agreement: 

The exploitation of LINDORO is subject to the issuance of the 
public licenses required by the Ministry for Agriculture, Forestry 
and Land as described in Attachment 2 of this Agreement. This list 
may be modified in light of new laws and regulations, which will be 

                                                 
100 BIT, p. 38. [Emphasis added]. 
101 CA, p. 48. 
102 CA, p. 47, art. 1. 
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considered as automatic amendments to this Agreement, unless the 
Parties expressly agree otherwise.103   

The right of exploitation under the Agreement requires the issuance of licenses to enable 

Claimant to exercise such a right. Therefore, the licenses are the basis of Claimant’s 

investment because they are a necessity to the exploitation of Lindoro. 

84. The value of an enterprise and the extent of its interest in the form of investments is 

determined by examining the totality of the circumstances by considering the “general unity 

of an investment operation.”104 For the unity of investment doctrine to apply, the purpose of 

the secondary act must be the accomplishment of an aspect of the investment and represent 

a close link to it, In Methanex, the tribunal held: 

“some of these interests are relevant only for purposes of valuation, 
but do not constitute discrete assets that could be expropriated 
separately.”105 

With respect to Methanex’s claims that it had lost customer base, goodwill and market share, 

the tribunal held:  

“In the view of the Tribunal, items such as goodwill and market 
share may ... constitute ... an element of the value of an enterprise 
and as such may have been covered by some of the compensation 
payments”.  

85. Similarly, in Chemtura, the tribunal decided that goodwill, customers and market share 

should be seen as part of the “overall investment” (in this case, the investor’s enterprise).106 

This is also known as the “unity of investment doctrine.” Here, this Tribunal should find that 

the licenses, the Concession Agreement, and the actual extraction of Lindoro is part of the 

“general unity of an investment operation” for the purposes of the BIT. 

II. Respondent has expropriated Claimant’s investment 

86. This Tribunal should find that Claimant’s investment was expropriated by Respondent upon 

issuance of Presidential Decree No. 2424. Expropriations are a consequence of executive and 

administrative acts such as resolutions, decrees, revocation, cancellation or denial of 
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concessions, permits, licenses or authorizations that are necessary for the operation of a 

business. Expropriation can also result from legislative measures and (more rarely) judicial 

acts.107 The BIT defines expropriation under Article 7(1):  

“Neither Contracting Party shall nationalize or expropriate a 
covered investment either directly or indirectly through measures 
having an effect equivalent to nationalization or expropriation”108 

87. Respondent issued Presidential Decree No. 2424109 prohibiting the exploitation of Lindoro 

in Respondent’s entire territory,110 revoking Claimant’s licenses,111 confiscated the Lindoro in 

Claimant’s facility112 and terminated the Agreement with no compensation to Claimant113. 

These acts amount to direct or, in the alternative, indirect expropriation. they are not justified 

by any provisions in the BIT as a consequence Respondent violated Claimant’s rights under 

Article 7(1)114  of the BIT. First, the confiscation of Lindoro and the termination of the 

Agreement is a direct expropriation under Article 7(1). (A). The Decree’s prohibition on 

Respondent to exploit any more Lindoro and the revocation of the licenses nevertheless, 

amount to indirect expropriation under Article 7(1). (B). 

A. Direct Expropriation 

88. “Direct expropriation means a mandatory legal transfer of the title to the property or its 

outright physical seizure. Normally, the expropriation benefits the State itself or a State-

mandated third party…In cases of direct expropriation, there is an open, deliberate and 

unequivocal intent, as reflected in a formal law or decree or physical act, to deprive the 

owner of his or her property through the transfer of title or outright seizure”.115 

89. In Kardassopoulos, an ICSID tribunal upheld a claim of expropriation of contractual rights. 

The tribunal held that the Georgian government’s issuance of a decree terminating the 

investor’s rights in a 30-year concession agreement over an oil pipeline ‘presented a classic 
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case of direct expropriation.’ The Tribunal also found that this deprivation was not an 

exercise of the State’s bona fide police powers. 116 Further, in Amoco, the Iran-United States 

Claims Tribunal stated that “expropriation … may extend to any right which can be the 

object of a commercial transaction, i.e. freely sold and bought, and thus has a monetary 

value”.117 

90. Here, Claimant owned property in Respondent’s territory118 and obtained rights through a 

concession agreement for the exclusive exploitation of Lindoro.119 Respondent terminated 

the Agreement, seized the stored Lindoro and is currently preparing to reassign the 

concession rights to another company.120 Due to the actions of Respondent, Claimant has not 

been able to honor its contractual obligations with purchasers and suppliers, accumulating 

significant losses. Claimant has had no other option but to shut down its state-of-the-art 

facilities.121 

91. Therefore, this Tribunal should find that the termination of CA and the substantial effect on 

the commercial activities of Claimant are a classic case of a direct expropriation.  

 

B. Indirect Expropriation 

92. It is a common point of view that indirect expropriation is to be determined on case by-case 

basis.122 Doctrine and case law123 provide that indirect expropriation occurs if an investor is 

deprived substantially of its property rights. The definition of indirect expropriation can be 

taken from the decision of the tribunal in Starrett Housing:  

“…it is recognized under international law that measures taken by 
a State can interfere with property rights to such an extent that 
these rights are rendered so useless that they must be deemed to 
have been expropriated, even though the State does not purport to 
have expropriated them and the legal title to the property formally 
remains with the original owner.”124 
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93. In the investment treaty context, tribunals have consistently recognized that intangible 

interests like contractual rights are capable of expropriation.125 There can be no doubt that 

contractual rights are capable of being expropriated, Respondent by canceling the right to 

exploit lindoro has immediately expropriated the whole investment.  

94. According to professor McLachlan: “there is … a fundamental consensus that if an investor 

suffers a deprivation of the use or enjoyment of its investment that can in some manner be 

linked to conduct of the State, an expropriation claim may be viable.”126 In Middle Eastern 

Shipping, indirect expropriation was described as 'measures taken by a state the effect of 

which is to deprive the investor of the use and benefit of his investment even though he may 

retain nominal ownership of the respective right.127 In Lauder the tribunal stated that such 

taking 'does not involve an overt taking but effectively neutralizes the enjoyment of 

property'.128 Similarly, in Occidental Petroleum and Production Co. v. Republic of Ecuador 

the tribunal held that “Expropriation need not involve the transfer of title to a given property, 

which was the distinctive feature of traditional expropriation under international law”.129 

95. Here, Respondent prohibiting exploitation of Lindoro130, and revoking Claimant’s licenses131, 

qualify as indirect expropriation 132  because all together and each separately radically 

diminished the value of Claimant’s property. 

96. The Tribunal should be further guided by the Harvard Draft Convention on the International 

Responsibility of States for Injuries to Aliens, which provides:  

“A taking of property includes not only an outright taking of 
property but also any such unreasonable interference with the use, 
enjoyment, or disposal of property as to justify an inference that the 
owner thereof will not be able to use, enjoy, or dispose of the 
property within a reasonable period of time after the inception of 
such interference.” 133 
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97. In Metalclad134 it was found that  

“by permitting or tolerating the conduct of [local government] in 
relation to Metalclad ... and by thus participating or acquiescing in 
the denial to Metalclad of the right to operate the landfill, 
notwithstanding the fact that the project was fully approved and 
endorsed by the federal government, Mexico must be held to have 
taken a measure tantamount to expropriation...” 

98. Similarly, in Tecmed, the respondent refused to renew the claimant’s permit to operate the 

Las Víboras Landfill. Claimant could only use its property as landfill of hazardous waste. 

This business activity could only be carried out with the permission from government. Thus, 

when claimant was not granted such permit, its investment lost value, because it could not 

be used in accordance with its purpose. The tribunal found that Respondent’s actions 

amounted to expropriation.135   

99. Similar to the circumstances in the cases above, Respondent’s prohibition on the 

exploitation of Lindoro,136 the revocation of Claimant’s licenses,137 and the termination of the 

Agreement,138 all together and each separately radically diminished the value of Claimant’s 

property. Even if these acts were not directly expropriatory, they are actions where the 

"entitlements inherent in the property right are taken by the government [. . .] so as to render” 

an absolute destruction of Claimant’s investment amounting to indirect expropriation.139 

 

III. Substantial Economic Impact on Claimant’s Property Rights 

100. Claimant’s property has been explained in the aforementioned arguments; in adjudicating 

the impact of Respondent’s actions on Claimant’s rights relating to its property, this Tribunal 

should find that there has been a substantial economic impact on Claimant. 

101. The preamble of the BIT defines the objectives of the two States, in signing the BIT, as desire 

‘to promote greater economic cooperation’ by recognizing ‘the promotion and the protection 

of investments’ for ‘the stimulation of mutually beneficial business activity.’ Preventing an 
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investor from controlling and enjoying their investment by appointing management,140 or even 

merely acquiescing in the denial for the investor to operate its property,141 has been held to 

amount to substantial economic impact. 

102. Respondent’s actions against Claimant, affected the value of Claimant’s investment. 

Claimant was unable to utilize the lindoro that was storage because it was confiscated by 

Respondent. Claimant also was unable to use its investment and gain any benefit by 

distributing what it had storage and performing previous obligations, and was prevented from 

continued exploitation of Lindoro. Thus, these measures individually and together amount 

to substantial impact with Claimant’s property rights.  

IV. Respondent’s seizure was of sufficient duration to render it expropriation  

103. Persistent efforts by Claimant has nevertheless rendered Respondent silent. Respondent has 

flatly refused to negotiate with Claimant or rescind the Decree.142 Respondent has deprived 

Claimant of its property rights. Further, Claimant has had to dismiss its employees and is 

unable to honor its obligations. Therefore, since the effects of Respondent’s Decree and 

subsequent actions last for an indefinite period of time, they can be regarded as of sufficient 

duration to amount to expropriation. 

 

V. Expropriation of Claimant’s investment was unlawful 

104. An expropriation is unlawful when it does not follow with compensation to the investor. 

The expropriation of Claimant’s investment was unlawful under Article 7 of the BIT143 

because the expropriation: (i) is not for a public purpose in accordance with due process of 

law; (ii) it is not made on a non-discriminatory basis; and (iii) there was no payment of 

adequate and effective compensation. Such requirements are very common in international 

investment law.144 Claimant was not afforded (iv) due process; and the expropriation was 

discriminatory. 
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i. Respondent expropriated Claimant’s investment without a public purpose 

105. Article 7 of the BIT declares that an investor’s property cannot be expropriated, except for 

public purposes. This right is dependent on good faith as well as genuine public need. In 

ADC, the tribunal discussed an identical requirement stating that “the treaty requirement for 

'public interest' requires some genuine interest of the public” and that considering a mere 

reference to this interest as sufficient to satisfy the requirement would render it meaningless145. 

The tribunal also stated that the action in question must be necessary to achieve such public 

interest and that the party needs to "substantiate such a claim with convincing facts or legal 

reasoning".146 

106. Here, Claimant has shown full compliance with its obligations required under the Concession 

Agreement and was continuously subject to the inspections stipulated in the Concession 

Agreement and has succeeded in overcoming all of them since 2008. The study on which 

Respondent relies is inconclusive, since the diseases alleged to be caused by Claimant’s 

activity have not decreased after stopping the exploitation of Lindoro.147 Further, the facts in 

the record show that Respondent’s actions are motivated by political concerns that are not 

directly relevant to the state's environmental policy, and is not justified by exceptional 

circumstances.  

 

ii. Claimant was not afforded due process by Respondent 

107. This Tribunal should find Respondent expropriation lacked due process of law, which by 

itself breaches the BIT. Due process requirement in Article 7 relates to Article 8  on 

Transparency: 

“Each Contracting Party shall ensure that its laws, regulations, 
procedures, and administrative rulings of general application 
respecting a matter covered by this Agreement are promptly 
published or otherwise made available in such a manner as to 
enable interested persons and the other Contracting Party to 
become acquainted with them.. each Contracting Party shall (a) 
publish in advance any measure referred to in the preceding 
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paragraph that it proposes to adopt, and (b) provide interested 
persons and enterprises and the other Contracting Party a 
reasonable opportunity to comment on that proposed measure, with 
due regard to the domestic laws of the concerned Contracting  Party. 
Should such measure impact a covered investment, the concerned 
Contracting Party shall endeavour its best efforts to provide 
interested persons and enterprises a fair opportunity to discuss the 
proposed measure prior to its entry into force.148 

108. Furthermore, the arbitral tribunal in ADMC Management v. Hungary determined due process 

of law consists of three essential elements: (1) reasonable access to legislative information, 

(2) fair opportunity to review, and (3) formal notice in advance of expropriation.149  The 

International Court of Justice (ICJ) has defined arbitrariness as “a wilful disregard of due 

process of law, an act which shocks, or at least surprises, a sense of juridical propriety”.150 For 

instance, in Siag & Vecchi v. Egypt, the tribunal found that due process had been denied 

both substantially and procedurally. It held that claimants, under the BIT between Egypt and 

Italy, suffered a denial of substantive due process because their contract was cancelled, and 

their investment expropriated, without a valid reason some seven months before a fixed 

deadline for completing Phase One of the project. 151 

109. Similarly, in Kardassopoulos v. Georgia the tribunal found an illegal expropriation of rights 

in oil pipeline concession agreement under the Energy Charter Treaty where the 

expropriation was not conducted with due process)152  

110. Here, The Kronian Environmental Act was the verbatim version of the draft bill crafted by 

Mr. Bazings , KEA was passed significantly quicker than the historical average period for 

the consideration of draft bills because Respondent waived the public hearing requirement 

under Article 59 of the Kronian Constitution whenever a draft bill may directly affect the 

national industry of Kronos,153 and the Decree was issued four months after the KEA in 

violation of the laws and Constituion of Kronos itself. 154 
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111. Claimant has not been given the opportunity to review the Decree and neither was Claimant 

given the opportunity to voice its opinion on the draft of the decree. 

 

iii.        Respondent Decree was discriminatory and arbitrary 

112. The issue of discrimination involves a comparison with the treatment afforded to domestic 

competitors, to other foreign investors in general. The basis principle of equality of treatment 

is in this issue. Thus any difference in treatment must objectively justifiable. In this respect, 

discriminatory treatment, that cannot be justified by reference to the host state's economic 

policy, has been presumed to be illegitimate. 

113. The Methanex tribunal states that “an intentionally discriminatory regulation against a 

foreign investor fulfils a key requirement for establishing expropriation”. 155  The non-

discrimination requirement implies the diffusiveness of the impact on different actors and 

constituencies and serves to prevent singling out or targeting a foreign investor. 

114. Here, the KEA, the Decree and the actions taken in reliance thereon were discriminatory 

in that they are all are specifically targeted toward the Claimant and the Claimant alone. 

Claimant is not the only company engaged in open-pit mining in Kronos and the exploitation 

of lindoro is not the only mining industry in Respondent’s territory 156 However, the Decree 

only revoked the licenses to exploit lindoro which the claimant is the sole company in this 

field. 

 

iv. Respondent has not paid the compensation and that payment should be prompt, 

adequate and effective compensation 

115. States’ expropriatory takings cannot be excused from compensating foreign investors solely 

on the basis of police power.157 It is true that the government of a state has the police power 

to impose regulations without being held liable for compensation when expropriation is 

alleged in a limited number of circumstances.158When regulatory measures effectively amount 
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to a taking, the sovereign right to regulate in the public interest will not absolve a state of its 

obligation to pay just compensation. The tribunal in El Paso v. Argentina rejected the notion 

that ‘regulatory administrative actions are per se excluded’ from review and differentiated 

‘between situations where a general regulation can be considered tantamount to 

expropriation and situations where it cannot’.159 In Feldman v Mexico the tribunal held that 

“ If there is a finding of expropriation, compensation is required, even if the taking is for 

public purpose, non-discriminatory and in accordance with due process of law. 

116. Respondent is obligated provide full, effective, and immediate compensation to Claimant 

pursuant to Art.7, but to date, Claimant has not received any form of compensation or other 

valuable consideration. 

VI. Claimant did not breach its obligations and is not liable for any damages 

117. Respondent has requested the Tribunal to find Claimant liable for the costs of remedying 

environmental damage, quantified at US$ 75,000,000 to clean the Rhea river, US$ 

25,000,000; to supply clean water to the population and additional costs compensating for health 

issues. 160  Respondent has requested the Tribunal to order Claimant to pay Respondent 

compensation for the damages caused by Claimant, of no less than US$ 150,000,000.161 

118. If any duty existed on Claimant at the time the investment was made, they are only two 

obligations outlined in the Concession Agreement between Claimant and Respondent—one of 

conformity with environmental legal obligations and the other regarding international trade 

obligations. No environmental legal framework existed at the time Claimant made its initial 

investment. Respondent retained the right to inspect Claimant’s property and premises which has 

returned reports that are consistent with Claimant’s obligations under the Agreement. The only 

other obligation under the contract is that of conformity with international trade standards which 

Claimant has always complied with. 

119. Respondent relies on Article 9.2.in the BIT which states:  
“In pursuit of sustainable development, each Contracting Party shall 
strive to minimize, in an economically efficient manner, harmful 
environmental impacts occurring within its territory. In doing so, 
each Contracting Party shall act in a cost-effective manner. In its 
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policies and actions, each Contracting Party shall strive to take 
precautionary measures to prevent or minimize environmental 
degradation. The Contracting Parties agree that the polluter should, 
in principle, bear the cost of pollution, with due regard to the public 
interest and without distorting investment or international trade”.162 

120. Respondent depends solely on the Study which concluded “the contamination of the Rhea River 

is undoubtedly a direct consequence of the exploitation of lindoro”. 163  Claimant rejects 

Respondent’s depiction of the condition of Rhea river contamination as an “environmental 

damage caused by claimant” to the contrary, Claimant was found in full compliance with its 

environment-related obligations under the Agreement.164” The environmental counterclaim 

appears to be an attempt by Respondent to create a counterweight to, and divert attention 

from, the serious contract and Treaty breaches that form the basis of Claimant’s claim. 

121. The Study that the Respondent relied on does not conclusively establish a causal link between 

the exploitation of lindoro and the rising incidence of specific diseases.165 Claimant acknowledges 

that there is might some evidence of contamination in the Rhea river. However, the exploitation 

of lindoro is not the only mining industry in Respondent’s territory166. The study has not proved 

the contamination of the Rhea river and the alleged diseases were because of the Claimant’s 

Activity. 
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