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STATEMENT OF FACTS 

1. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos 

(“Kronos”) concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (“Ticadia-Kronos BIT”).1 Ticadia ratified this agreement on 1 December 

1995, and Kronos on 10 August 1996.2 Both States are also parties to the VCLT and 

the 1992 ICPUTWIL.3 

 

2. In March 1997, it was reported that a mineral reserve of a highly valuable rare earth 

metal, lindoro, had been discovered in a specified area in Respondent’s territory (“the 

Site”).4 In November 1998, Respondent invited foreign companies to a public auction 

for the right to extract lindoro from the Site.5 Claimant won this auction on 20 April 

2000.6 On 1 June 2000, the parties concluded a Concession Agreement regulating the 

exploitation of lindoro in the Site, and lindoro extraction commenced in August 2008.7  

 

3. Claimant was incorporated in 1993 under the laws of Ticadia, with five Ticadian 

nationals as its shareholders.8 In 1998, 65% of its voting shares were acquired by a 

private equity fund also organized under the law of Ticadia.9 In 2010, Claimant 

transferred all its mining activities to Kronos and effectively shut down its mining 

operations in Ticadia (only business management formalities still take place in 

Ticadia).10 In 2012, the remaining 35% of Claimant’s shares were acquired by three 

Kronian nationals.11 The owners of the private equity fund have delegated the business 

judgement of the company to the Kronian shareholders.12 The Kronian shareholders 

exert considerable influence over Claimant’s decision-making due to their expertise 

                                                      
1 Uncontested Facts, para 1.   
2 Uncontested Facts, para 1.   
3 Uncontested Facts, para 2.  
4 Uncontested Facts, para 3.  
5 Uncontested Facts, para 4. 
6 Uncontested Facts, para 5.  
7 Uncontested Facts, para 8. 
8 Uncontested Facts, para 6.  
9 Uncontested Facts, para 6.  
10 Uncontested Facts, para 12. 
11 Uncontested Facts, para 6. 
12 Answer to Request for Arbitration, para 3. 
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and experience.13 For the past five years, Claimant’s board has comprised a majority of 

Kronian nationals.14  

 

4. At the time that Claimant’s mining operations commenced, it was not subject to any 

kind of regulation except for the terms of the Concession Agreement.15 However, on 

12 June 2015, the Kronian House of Representatives passed the KEA, after the 

Nationalist Party won government in 2014.16 The KEA obliged miners to protect the 

waters of regions where extraction takes place from toxic mine waste.17 The Ministry 

for Environmental Matters was created on the same day KEA was passed.18  

 

5. In October 2015, data was released indicating that the concentration of toxic waste in 

the Rhea River, Respondent’s largest river, had increased sharply since 2010.19 In 

November 2015, the Ministry for Environmental Matters granted a funding request to 

Kronian Federal University (“KFU”), to conduct further research on whether lindoro 

exploitation contaminated the Rhea.20 The results of the Study were published on 15 

May 2016, which found that “the contamination of the Rhea River is undoubtedly a 

direct consequence of the exploitation of lindoro”.21 The Study found that the Rhea is 

now in the top three most-polluted rivers in the world, and estimated the cost of 

decontamination to be USD 75 million.22 The Study also indicated a link between the 

lindoro extraction and the increasing incidence in surrounding areas of diseases such as 

CVD and microcephaly.23  

 

                                                      
13 Uncontested Facts, para 7. 
14 Uncontested Facts, para 7. 
15 Uncontested Facts, para 10. 
16 Uncontested Facts, para 16. 
17 Uncontested Facts, para 16. 
18 Uncontested Facts, para 18. 
19 Uncontested Facts, para 20. 
20 Uncontested Facts, para 21. 
21 Uncontested Facts, para 22; Exhibit 4.  
22 Exhibit 4.  
23 Uncontested Facts, para 22; Exhibit 4.  
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6. On 7 September 2016, Respondent’s President issued Presidential Decree No. 2424.24 

The Decree imposed a blanket prohibition on lindoro extraction, terminated the 

Concession Agreement and revoked Claimant’s license.25  

 

7. On 8 September 2016 Claimant applied to the Kronos federal court seeking suspension 

of the Decree.26 On 22 February 2017, Respondent’s government announced the Decree 

would not be revoked, and Claimant then withdrew their federal court application.27  

 

8. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs it 

intended to pursue remedies under the BIT if negotiations were unsuccessful.28 

Respondent declined to negotiate.29 

 

9. In August 2017, a mining sector magazine published unsubstantiated rumors that 

Respondent intended to recommence lindoro extraction through a joint venture between 

a domestic state-owned enterprise and an enterprise from the neighboring Republic of 

Ibi, starting by 2019.30 

 

10. On 10 November 2017, Claimant filed a request for arbitration.31 

 

  

                                                      
24 Uncontested Facts, para 23. 
25 Uncontested Facts, para 23; Exhibit 5.  
26 Uncontested Facts, para 25. 
27 Uncontested Facts, para 26.  
28 Uncontested Facts, para 27. 
29 Uncontested Facts, para 27. 
30 Uncontested Facts, para 28; Exhibit 7.  
31 Uncontested Facts, para 29.  
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ARGUMENTS 

I. The Tribunal lacks jurisdiction to hear Claimant’s application 

under the BIT.  

 
A. The tribunal does not have jurisdiction over this matter since Claimant is not a foreign 

investor.  

 

1. The Arbitral Tribunal constituted under the SCC Arbitration Rules does not have 

jurisdiction over this dispute. This is because Claimant does not fulfill the requirements 

in Article 1 of the BIT,32 since it is not an enterprise of Ticadia. The Tribunal in this 

instance is restricted to matters of international law as they arise under the BIT, and 

Claimant is not covered by this agreement. 

 

B. Public international law requires a genuine link to the Home State in order to claim 

nationality. 

 

2. It is common for parties to a BIT to include their own definition of “nationality” and 

“covered investors” in the BIT.33 The fact that the Ticadia-Kronos BIT is silent on the 

definition of nationality is unusual. However, in the absence of a definition, customary 

international law applies.  

 

3. It is generally accepted in international law that nationality is based on “a genuine 

connection” that individuals have with a state.34 In the Nottebohm Case,35 a national of 

both Liechtenstein who was born in Germany and conducted business in Guatemala 

was determined to be a national of Germany. He had argued he was actually a national 

of Liechtenstein, given he had purchased a property in Liechtenstein and received a 

Liechtenstein passport. He spent most of his time in Guatemala and occasionally visited 

Liechtenstein. The Tribunal held that for him to claim protections as a national of 

                                                      
32 Art 1 BIT. 
33 Andreeva, Chapter 7.  
34 Nottebohm Case, p 23.  
35 Nottebohm Case. 

http://arbitrationblog.kluwerarbitration.com.ezproxy.lib.monash.edu.au/author/yuliaandreeva/
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Liechtenstein, he must have “effective nationality”.36 It was held he was using his 

Liechtensteiner passport for convenience purposes, and had no genuine link to the 

nation. As such, he could not be afforded the protections of a national of Liechtenstein. 

Likewise, Claimant has no genuine link to Ticadia. All of its operations are in Kronos 

and the majority of their board is controlled by Kronian nationals. In Nottebohm,37 the 

Tribunal held that occasionally visiting a country and having a passport of that country 

was not effective nationality.  Similarly, Claimant’s board conducts only mere 

formalities in Ticadia. The reasoning by analogy to this case is sufficiently strong. The 

fact that Claimant is a company is irrelevant, as this nationality rule can be extended to 

corporations, as corporations are internationally accepted as legal persons.38 

 

C. The appropriate test for nationality of a corporation is the “control test”.  

 

4. According to Autopista v Venezuela,39 “there are different possible criteria to determine 

a juridical person’s nationality”.40 Although place of incorporation is the most 

commonly used definition in BITs, in order for tribunals to find that this is relevant 

definition it must be expressly stated in the BIT. However, in the Kronos-Ticadia BIT, 

no such definition is expressed. Therefore, the default test should be the “control test”. 

 

5. Furthermore, the case of Barcelona Traction41 made it clear that the veil of a 

corporation can be lifted if the company has true nationality elsewhere. The 

International Court of Justice stated that: 

 

“...the process of lifting the veil, being an exceptional one admitted by municipal 

law in respect of an institution of its own making, is equally admissible to play 

a similar role in international law”.42 

 

                                                      
36 Nottebohm Case, p 22.  
37 Nottebohm Case.  
38 Harris.  
39 Autopista v Venezuela. 
40 Autopista v Venezuela, para 107. 
41 Barcelona Traction.  
42 Barcelona Traction 
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6. The ICSID Convention43 ensures that incorporation is not the only possible test of 

nationality, and is not the test applied where it is inappropriate to do so. Article 25(2)(b) 

recognizes that incorporation is not always the correct test of nationality. It expressly 

states that the test includes juridical persons, such as companies, that: 

  

“because of foreign control, the parties have agreed should be treated as a 

national of another Contracting State for the purposes of this Convention”.44 

 

7. This demonstrates that the Convention recognizes that the incorporation rule is not 

always correct, and permits deviation from that rule.45 Respondent submits that while 

it is not a party to the ICSID Convention, this is a statement which incorporates public 

international law, and should be applied.  

 

8. The case of Yaung Chi Oo v Myanmar46 supports the position that the Tribunal should 

look beyond mere place of incorporation. In this case, the claimant company had been 

incorporated in Singapore. Singapore was party to the ASEAN Agreement,47 which 

provided in Article I(1) that: 

 

“the term ‘company’ of a Contracting Party shall mean a corporation, 

partnership or business association, incorporated or constituted under the laws 

in force in the territory of any Contracting party wherein the place of effective 

management is situated”.48  

 

9. In determining whether the company was Singaporean, the Tribunal found that it was 

insufficient that the corporation had been incorporated within Singapore. It also 

required an examination of whether the company was effectively managed by 

Singapore.  

 

10. Such an examination needs to be conducted in the present case. While Claimant was 

incorporated in Ticadia, the Tribunal must look past this to consider that the majority 

                                                      
43  ICSID Convention.  
44 Article 25(2)(b) ICSID Convention.  
45 Sornarajah.  
46 Yaung Chi Oo v Myanmar.  
47 ASEAN Agreement.  
48 Art I(1) ASEAN Agreement.  
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of its board is comprised of Kronian nationals. 35% of the shares are controlled by 

Kronian nationals, and the other 65% of the shares are held by a private equity fund 

that has delegated business judgement to the Kronian shareholders.49 Consequently, 

Kronian nationals control the entire company,  and therefore, as in Yaung Chi Oo v 

Myanmar,50 the state of incorporation does not have effective control.  

 

D. The tribunal has a responsibility to assess the real seat of control. 

 

11. The BIT states that it covers an “Enterprise of Ticadia”. Claimant was incorporated in 

Ticadia. However, as noted above, the relevant test for nationality of a company is not 

limited to merely the place of incorporation.   

 

12. While the State parties to an IIA can specifically agree on the definition of nationality, 

in TSA v Argentina51 it was held that the criterion of “foreign control” in Article 

25(2)(b) of the ICSID Convention “imposes an objective limit beyond which the 

tribunal’s jurisdiction cannot extend”.52 It was held that the tribunal must determine 

whether the company is genuinely foreign controlled. This requires a piercing of the 

corporate veil which should not: 

 

“stop short at the second corporate layer it meets, rather than pursuing its 

objective identification of foreign control up to its real source”.53 

 

13. Here it was found that since the company was controlled by an Argentine citizen, there 

was no foreign control and the tribunal did not have jurisdiction.54 Likewise, Claimant 

is controlled by nationals of the Republic of Kronos. Kronian nationals constitute the 

majority of the board of directors.55 Additionally, they hold 35% of the shares,56 and 

the other 65% of the shares are in an equity fund that has delegated control to Kronian 

                                                      
49 Answer to Request for Arbitration, para 3 
50 Yaung Chi Oo v Myanmar.  
51 TSA v Argentina. 
52 TSA v Argentina, at 134;  Andreeva.  
53 TSA v Argentina, para 147.  
54 TSA v Argentina, para 162.  
55 Statement of Uncontested Facts, para 7.  
56 Statement of Uncontested Facts, para 6.  



FDI MOOT 2018  Memorial for Respondent  ABRAHAM 

 

8 
 

shareholders.57 As a result, Kronos essentially has complete control of Claimant. 

Therefore, the Tribunal must find that Claimant cannot be under foreign control.  

 

14. Additionally, while Claimant was incorporated in Ticadia, it no longer retains its links 

to that Contracting Party. Since 2010, Respondent’s territory has been the only location 

of Claimant’s mining practice.58 As a result, all business ventures are concentrated in 

the Republic of Kronos. Because of this, nationals of Kronos now control the entirety 

of the board and the voting shares in the company. The board decisions tend to favor 

Claimant’s interests in Kronos and most of the decisions are implemented in Kronos.59 

It is clear that the Republic of Kronos has control of the company. Therefore, per the 

control test, Claimant is a national of the Republic of Kronos.  

 

15. Furthermore, while board formalities are still conducted in Ticadia, this is merely an 

illusory link to that nation. Kronian nationals control the board, and all decisions that 

have been made in the last few years have been with a view to favoring its interests in 

Kronos.60 Additionally, all Claimant’s operations have taken place in Kronos, 

indicating all ties to Ticadia are insubstantial.61 This reveals it is Kronian nationals who 

are really controlling Claimant.   

 

E. Even if Fenoscadia Ltd was a national of Ticadia, it was also a national of the Republic 

of Kronos and therefore this matter is unable to be held before an international tribunal.  

 

16. It should be noted that in international law, dual nationality is generally accepted. It is 

an established principle in public international law, reinforced by Article 25 of the 

ICSID Convention,62 that if a juridical person is a national of one State, it cannot make 

claims pursuant to BIT against that State. This applies even if the juridical person is 

also a national of the other contracting party. As a result, even if Claimant does still 

retain links to Ticadia, it has operated and become part of Kronos for long enough that 

it is also a national of Kronos. In public international law, it is generally held that when 

                                                      
57 Answer to Request for Arbitration, para 3.  
58 Statement of Uncontested Facts, para 12.  
59 Statement of Uncontested Facts, para 12. 
60 Statement of Uncontested Facts, para 12.  
61 Statement of Uncontested facts, para 7.  
62 Art 25 ICSID Convention.  
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a juridical person is a national of two states, it cannot bring an action in international 

law against either of the States. This has been held in many cases, such as Champion 

Trading v Egypt,63 where it was found that the claimants were nationals of Egypt as 

well as another country. Since they were Egyptian nationals, they were unable to sue 

Egypt under the BIT.64 This is justified as they have the right to take advantage of any 

BITs into which either State has entered, except the BIT between those two States. 

Likewise, even if Claimant is an enterprise of Ticadia, it is also an enterprise of Kronos 

due to the control exercised by Kronian nationals and the location of Claimant’s entire 

business in Kronos.65 Therefore, this matter is suited for domestic law, and the Tribunal 

is unable to hear such a matter.   

                                                      
63 Champion Trading v Egypt.  
64 Champion Trading v Egypt.  
65 Champion Trading v Egypt.  
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II. Claimant’s application is inadmissible before the Tribunal. 

 
A. Introduction: Claimant has waived its right to arbitration. 

 
17. Respondent submits that the present dispute is the same as the dispute submitted to the 

Kronian courts. Respondent further submits that the factual components of the causes 

of action are the same on both the domestic and international planes, the fundamental 

basis of the claim – alleged illegality of the Decree – is the same in both arbitral and 

domestic proceedings, and the claims raised before this Tribunal has no autonomous 

existence outside Kronian domestic law. 

 

18. Respondent submits that Claimant had access to a fair and equitable scheme under 

domestic laws, which it pursued. When Claimant withdrew its claim to compensation 

n the domestic courts, it denied Respondent's domestic courts the opportunity to deliver 

justice. Respondent submits that this violates the core of Article 11 of the BIT, which 

provides for what is oft deemed a “fork-in-the-road” (“FITR”) or an irrevocable choice 

between domestic and arbitral hearings. Under the US v Ecuador66 proceedings, 

Respondent claims that the word “or” contained in Article 11 is sufficient to 

demonstrate a FITR provision.  

 

19. As per the interpretation in Toto Costruzioni,67 Article 11 of the BIT precludes a dispute 

from being brought before the Tribunal where: 68 

a. The claims at issue before the Tribunal and the local courts have the same 

fundamental basis; 

 

b. The factual components of a cause of action formed under the BIT have already 

been brought before local courts;  

 

c. The decision is irrevocable; and  

 

                                                      
66 US v Ecuador.  
67 Toto Costruzioni.  
68 Art 11 BIT. 
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d. The claim made under the BIT does not truly have an autonomous existence 

outside the Concession Agreement. 

20. Respondent submits these elements are fulfilled by Claimant’s actions. Claimant's 

application to the domestic court has triggered the FITR provision, as it has submitted 

the dispute for resolution.69 

 

21. The relief sought by Claimant is thus premature, as it retains recourse to justice before 

the domestic courts. Claimant has agreed to a particular dispute resolution method for 

its claims, has solicited Respondent’s intervention to correct the allegedly wrongful 

conduct, or has submitted its claims to the domestic courts. In the current matter before 

the Tribunal, all of the above elements have occurred.  

B. The claims before the Tribunal and domestic courts have the same fundamental basis 

and factual components. 

 
22. Claimant may suggest that its domestic claim fell under domestic jurisdiction owing to 

the Decree’s issues of constitutionality and administrative law. However, recent awards 

suggest that it is not the similarity of the area of law but the factual basis for the claim 

that is relevant in determining whether Claimant exercised a FITR option.70 This must 

be the case otherwise the matter will be determined “by labelling, not by analysis”.71 

Indeed, arbitral tribunals can deprive FITR clauses of their genuine meaning by never 

applying them in favor of the state.72 Respondent contends that, in light of the cases 

since this state of affairs, and the shift towards prioritizing substance over form in FITR 

adjudication, Article 11 of the BIT can only be given genuine meaning where it is 

applied in Respondent's favor. 

 

23. In Pantechniki,73 the investor asserted that the state had failed to pay the costs owed 

under the Albania-Greece BIT74 and relevant contractual arrangement, in a similar 

manner to Claimant in the present dispute. The Tribunal determined that the investor 

                                                      
69 Woodruff case; see also Vivendi. 
70 Pantechniki para 61. 
71 Pantechniki para 61. 
72 Turner.  
73 Pantechniki. 
74 Albania-Greece BIT, Art 10.2. 
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had “double-dipped”. The Albania-Greece BIT75 utilized the same language as Article 

11 of the Ticadia-Kronos BIT. This suggests they should be interpreted similarly. 

Respondent submits that there are significant similarities between Pantechniki and the 

present matter. 

 

24. Although facts may give rise to different legal claims, the entitlements that claimant 

asserts have the same “normative source”.76 In Pantechniki, the domestic claim arose 

out of breach of contract, and the investor sought damages under domestic proceedings 

in contract. In the case at hand, the domestic proceedings raised questions of an 

administrative nature in order to stall the Decree. In Pantechniki, it was determined that 

the investor sought compensation that was effectively the same under both the 

international and domestic cause of action – despite the nominally different wording 

and source of the claims.  

 

25. The same argument is applicable to Respondent's case. Claimant seeks the same relief 

under each cause of action. The primary effect of Claimant's submission before the 

Respondent's courts is that the Decree should not take hold – because it amounts to a 

breach of domestic law. Likewise, the primary effect of Claimant's submission to the 

Tribunal is that the Decree should not take hold – because it amounts to expropriation. 

The relief sought is, in effect, identical. The distinction between the local and 

international claims for relief does not exist.  

 

26. The strikingly similar impact of the claims supports Respondent's case that Claimant is 

merely forum shopping and denied Respondent's courts the ability to properly 

adjudicate the matter. This indicates utter disregard for Respondent's legal institutions. 

 

27. The claim does not have an “autonomous existence” outside the domestic law of 

Kronos. In Pantechniki, Albanian law governed the domestic contractual claim in the 

same way that Kronian law governs the domestic claim the Claimant raises in this 

instance. The Tribunal ruled that these different sources of law did not mean that the 

                                                      
75 Albania-Greece BIT, Art 10.2. 
76 Pantechniki, para 62. 
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arguments were in fact independent of each other where, as established, the relief 

sought is comparable and arises from the same set of substantial facts. 

C. Claimant has exercised its decision by submitting the matter to judgment. 

 
28. Claimant freely decided to pursue its rights in the domestic courts.77 Although 

Respondent's previous government praised Claimant's activities, it did not offer 

promise or inducement to initiate proceedings in Kronian courts. There is thus no 

question of vitiated consent. 

 

29. Claimant “submitted the dispute for resolution" when it sought to halt Respondent's 

actions by legal means, as per the BIT.78 “Submission” was determined to mean that a 

claim had been filed before a court in Lanco v Argentina.79 Claimant filed a substantive 

application to the Kronos federal court to suspend the effects of the Decree that, it 

alleged, violated its rights as an investor.80 The primary effect of this application was 

to stop the Decree from taking hold. The primary effect of Claimant's submission before 

the Tribunal is that the Decree should not take hold. Thus, the matter was submitted 

before Kronian courts and retracted before judgment for purely expedient purposes. 

Claimant did not afford Respondent fair treatment, instead progressing immediately to 

arbitration after it felt its domestic claim would falter because Respondent's government 

had elected to defend the Decree. 

 

30. In Pantechniki, the domestic claim did not reach its full potential by means of appeal. 

This is similar to the case at hand. Indeed, in H&H81, the claimant’s argument – that 

the FITR provision was not triggered because the proceedings were ultimately 

withdrawn without a decision on the merits – was found to be insufficient. In these two 

cases, the tribunal found that the matter was inadmissible in part because there was no 

denial of justice in the domestic jurisdiction but a revocation on the part of the investor 

to pursue justice to its fullest extent. The same is true of Claimant's withdrawal. 

Withdrawing a claim prior to a determination does not in any way mean that the claim 

                                                      
77 Pantechniki, para 59. 
78 Art 11(3) BIT. 
79 Lanco v Argentina. 
80 Uncontested Facts, para 24. 
81 H&H v Egypt. 
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was not made. Indeed, it supports Respondent's contention that Claimant denied the 

domestic courts their right to adjudicate on the case after having made the election 

under Article 11.82 

 

31. H&H gives significant weight to Pantechniki. The logical consensus is that the form of 

complaint cannot be elevated over its substance. Respondent suggests that this 

elevation is precisely what Claimant seeks to do. 

D. In the alternative, Clause 7 of the Concession Agreement provides that the Kronian 

courts are to be the exclusive dispute resolution forum. 

 
32. Clause 7 of the Concession Agreement stipulates that: 

 

“Any dispute arising directly out of this Agreement, including its termination, 

shall be submitted to the courts of the Republic of Kronos, which holds exclusive 

jurisdiction”.83 

 

33. Respondent submits that Clause 7 renders the Kronian courts the exclusive dispute 

resolution forum. Therefore, the Tribunal cannot hear Claimant’s application. 

Claimant’s fundamental complaint is a breach of contract: a denial of its contractual 

rights as set out by the Concession Agreement. In the present dispute, the distinction 

between a contract claim and a treaty claim is illusory only, not substantive (as 

established). As the Tribunal has no jurisdiction to hear breach of contract claims,84 the 

only appropriate forum is the Kronian courts.  

 

34. Furthermore, the BIT will not operate to override Clause 7.85 The maxim of generalia 

specialibus non derogant dictates that the general should not detract from the specific.86 

Article 11 of the BIT is a general provision, applying to any applicable investment 

arrangements and not concluded with a specific investment or contract in view.87 It is 

not to be presumed that such a general provision has the effect of overriding specific 

                                                      
82 Art 11(3), BIT. 
83 Exhibit 2, Cl 7.  
84 Vivendi v Argentina, para 99; SGS v Pakistan.  
85 SGS v Philippines, para 143.  
86 SGS v Philippines, para 141.  
87 SGS v Philippines, para 141.  
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provisions of particular contracts freely negotiated by the parties.88 Schreuer affirms 

that:  

 

“...[a] document containing a dispute settlement clause which is more specific 

in relation to the parties and to the dispute should be given precedence over a 

document of more general application”.89 

 

35. Moreover, a BIT is an investment protection framework, intended to support and 

supplement, not override or replace, the specific, actually negotiated investment 

arrangements made.90 Therefore, only the Kronian courts can hear the proceedings. If 

this were not so, it would render the contractual stipulation obsolete.91 

E. The decision is not revocable. 

 
36. Under the relevant BIT it is not open to Claimant to renege on its decision. Respondent 

notes that BITs commonly allow for the investor to revoke a choice made under the 

FITR clause.92 This is likely to give effect to a key policy consideration, in that duplicity 

of proceedings – and thus the possibility of contradictory judgments and double-

enrichment – are to be avoided at all times. However, the drafters for the relevant Party 

States deliberately avoided such an inclusion at a time when this method of formulation 

was relatively commonplace. As the Parties drafted the BIT to clearly exclude 

revocation rights, Claimant cannot be allowed to retract its original decision. 

 

 

 

 

 

 

  

                                                      
88 SGS v Philippines, para 141.  
89 Schreuer, p. 362.  
90 SGS v Philippines, para 141.  
91 cf Toto Costruzioni. 
92 See for example Germany-China BIT. 
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III. Respondent’s actions do not amount to a breach of the 

Ticadia-Kronos BIT.  

 

A. Respondent’s actions do not amount to a breach of Article 7 (Expropriation) of the 

BIT.  

 

37. Respondent submits the issue of Presidential Decree No. 2424 it did not expropriate 

Claimant’s investment in breach of Article 7(1) (Expropriation) of the BIT. Firstly, the 

Decree constituted a valid, non-expropriatory and non-compensable regulation under 

the customary international law police powers doctrine. Secondly, the Decree 

constituted lawful expropriation under Article 7(1) of the BIT. Thirdly, Respondent did 

not violate Claimant’s legitimate expectations.  

 

i. The Decree constituted a valid, non-expropriatory and non-compensable regulation.  

 

38. It is a widely accepted principle of customary international law that a regulation will be 

deemed non-expropriatory and non-compensable where the regulation is enacted bona 

fide for proper purposes, is passed with due process, and is non-discriminatory.93 This 

is known as the “police powers” doctrine/defense,94 and is firmly recognized by 

customary international law.95 The doctrine is recognition of the fact that sovereign 

governments must be free to act in the broader public interest through reasonable 

regulation, which cannot take place if any business adversely affected may seek 

compensation.96 Regulatory measures are unlikely to constitute unlawful expropriation. 

As the Tribunal in SD Myers v Canada97 stated, “The general body of precedent usually 

does not treat regulatory action as amounting to expropriation”. The Decree meets all 

three criteria of the doctrine.  

 

(a) Bona fide for public purposes. 

                                                      
93 Saluka v Czech Republic, para 255; Methanex v United States, Part IV, Ch D, p 4, para 7.  
94 Suez v Argentina, para 139.  
95 Feldman v Mexico, para 103. 
96 Feldman v Mexico, para 103.  
97 SD Myers v Canada, para 281.  
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39. Respondent submits that the Decree is a bona fide regulation aimed at improving 

general public welfare, for three reasons. First, there is sufficient evidence to conclude 

that Claimant’s lindoro exploitation is harmful enough to Respondent’s environment 

and public health to warrant regulation in the nature of the Decree. Second, Claimant’s 

activities have not benefited Respondent. Third, Claimant’s allegation that the Decree 

was a disguised measure designed to enable Respondent to continue lindoro extraction 

is not based on any credible evidence. Thus, the Decree’s bona fide nature has not been 

tarnished or undermined.   

 

40. First, Respondent acted in good faith on the basis of reasonable evidence of harm to 

the environment, public health and the economy. Since 2011, Respondent’s 

Government has been closely monitoring the environmental footprint of Claimant’s 

activities. Inspection reports by the Ministry for Agriculture, Forestry and Land showed 

that lindoro had significant potential to cause environmental damage.98 However, given 

that the Concession Agreement was the only instrument regulating the exploitation of 

lindoro in the Site, 99 inspectors could only collect information and could not impose 

sanctions on Claimant as there was no statute authorizing this.100 

 

41. In recognition of this issue, on 12 June 2015, the Kronian House of Representatives 

passed the KEA.101 The KEA obliged miners to protect waters of regions where 

extraction takes place from toxic mine waste.102 Otherwise, miners may face severe 

penalties, withdrawal of licenses, forfeiture of facilities and the obligation to 

compensate for environmental damage.103  

 

42. On 15 May 2016, KFU published the “Study on Exploitation of Lindoro in Kronos’ 

Territory”.104 The Study concludes that Claimant’s lindoro exploitation was 

“undoubtedly” a cause of the contamination of the Rhea with heavy metals and graspel, 

                                                      
98 Answer to Request for Arbitration, para 15.  
99 Uncontested Facts, para 10. 
100 Answer to Request for Arbitration, para 15.  
101 Uncontested Facts, para 16.  
102 Uncontested Facts, para 16.  
103 Uncontested Facts, para 16.  
104 Uncontested Facts, para 22; Exhibit 4.  
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a toxic substance released during lindoro exploitation.105 The Study found that the level 

of contamination in the Rhea waters placed it among the top three most polluted rivers 

in the world.106 The Study stated that successful decontamination required “urgent 

action”, that decontamination “might take at least five years”, and estimated that 

decontamination would cost at least USD 75 million.107 

 

43. The Study also found that over six years, there was a 45%-increase in CVD among the 

population in the areas surrounding the lindoro exploitation.108 The yearly increase 

since 2011 has been constant.109 The Study acknowledges the presence of graspel, a 

toxic component released during lindoro exploitation, in the Rhea waters.110 There is 

no evidence that other mining operations in Kronos release graspel.111 Further, at least 

ten studies in the last five years demonstrate a connection between graspel 

contamination and an increase in CVD in surrounding areas.112 Though the Study could 

not conclusively prove a link between graspel contamination and an increase in CVD 

in surrounding areas, the Study cannot identify any factor other than the exploitation of 

lindoro to cause such a sudden increase in CVD over the last six years.113 

 

44. The Study also identified a possible link between contamination of the Rhea by 

Claimant’s lindoro exploitation, and an increased incidence of microcephaly.114 

Though this is yet to be conclusively proved, microcephaly was virtually non-existent 

in Kronos until 2012.115 Of the newborns examined in the Study, 88% have shown early 

symptoms.116 Thus, it is already possible to assert an association between lindoro 

exploitation and the rising incidence of microcephaly, according to the Study.117 

 

                                                      
105 Uncontested Facts, para 22; Exhibit 4.  
106 Exhibit 4.  
107 Exhibit 4.  
108 Exhibit 4.  
109 Exhibit 4.  
110 Uncontested Facts, para 22; Exhibit 4.  
111 Procedural Order No. 2, para 4. 
112 Uncontested Facts, para 22.  
113 Exhibit 4.  
114 Uncontested Facts, para 22; Exhibit 4.  
115 Exhibit 4.  
116 Exhibit 4.  
117 Exhibit 4.  
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45. Given that the Study recommended “urgent action” to ensure effective 

decontamination, Respondent acted reasonably in introducing Presidential Decree No. 

2424 on 7 September 2016,118 four months after the publication of the Study on 15 May 

2016.119 This timeframe allowed Respondent to give proper attention to the Study, but 

also to ensure it could commence a speedy and effective solution to the problems the 

Study identified.  

 

46. The present matter bears crucial similarities to Methanex v United States,120 in which a 

report by the University of California (UC) showed significant environmental, 

economic and health risks to be associated with a certain type of gasoline additive, 

MTBE. On the basis of the Report, the Californian government phased out MTBE.121 

The Tribunal found that the Californian government’s ban on MTBE was a valid 

regulatory measure – rather than a political sham – and did not constitute unlawful 

expropriation given that it was entitled to rely on the UC Report.122 The present matter 

is extremely similar to Methanex in numerous respects:  

 

a. In Methanex,123 the Tribunal found that the basis of the ban was a genuine public 

purpose, in view of scientific evidence contained in the UC Report. The 

conclusions of the UC Report bear striking similarities to the conclusions of the 

KFU Study.  

 

(i) Like the KFU Study, the UC Report identified significant risks and 

costs associated with water contamination due to the use of MTBE.124  

 

(ii) Like the KFU Study, the UC Report found that Californian water 

resources were placed at risk by MTBE, necessitating use of alternative 

clean water supplies and decontamination treatment.125  

 

                                                      
118 Uncontested Facts, para 23; Exhibit 5. 
119 Uncontested Facts, para 22; Exhibit 4. 
120 Methanex v United States, Part III, Ch A, p 5, paras 9-13.  
121 Methanex v United States, Part III, Ch A, p 10, para 22.  
122 Methanex v United States, Part III, Ch A, p 51, para 101. 
123 Methanex v United States, Part III, Ch A, p 51, para 102. 
124 Methanex v United States, Part III, Ch A, p 5, para 9; Exhibit 4.  
125 Methanex v United States, Part III, Ch A, p 5, para 10; Exhibit 4; Answer to Request for Arbitration, para 23.  
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(iii) Like the KFU Study, the UC Report identified potential (but 

inconclusive) health risks to the general public through ingestion of 

MTBE-contaminated water.126 Indeed, the UC Report’s conclusions 

were actually more tentative than the KFU Study’s conclusions on this 

point: it identified a low risk of exposure to MTBE-contaminated 

water.127 Nonetheless, the UC Report noted that there was little research 

done on the health effects of MTBE, and that while the health risks were 

low, they were uncertain.128 As with the KFU Study, there were 

“important data gaps”.129 

 

(iv) Like the KFU Study, the UC Report warned that the costs of 

treatment of MTBE-contaminated water were “potentially 

enormous”.130 

 

b. In Methanex,131 the Tribunal acknowledged that it was possible for scientists, 

researchers and experts to disagree in good faith with the UC Report’s 

methodologies, analyses and conclusions. Nonetheless, the Tribunal was 

adamant that such disagreement, even if correct, did not warrant a finding that 

the Report was a political sham.132 The UC Report reflected an objective 

approach to a complex problem and the Tribunal was not persuaded it was 

scientifically incorrect.133 Similarly, in the present case, there is genuine 

scientific disagreement about the conclusions of the KFU Study, and its 

conclusions are yet to be conclusively proved.134 Nonetheless, such good faith 

disagreement and uncertainty does not mean that the Study is a political sham, 

and does not disentitle Respondent from relying upon it. Nor can it be said that 

there is sufficient evidence to contradict the KFU Study to persuade the Tribunal 

it is scientifically incorrect.  

                                                      
126 Methanex v United States, Part III, Ch A, p 5, para 11; Exhibit 4. 
127 Methanex v United States, Part III, Ch A, p 5, para 11.  
128 Methanex v United States, Part III, Ch A, p 6, para 11. 
129 Methanex v United States, Part III, Ch A, p 6, para 11. 
130 Methanex v United States, Part III, Ch A, p 6, para 12; Exhibit 4. . 
131 Methanex v United States, Part III, Ch A, p 51, para 101. 
132 Methanex v United States, Part III, Ch A, p 51, para 101. 
133 Methanex v United States, Part III, Ch A, p 51, para 101. 
134 Uncontested Facts, para 22; Exhibit 4.  
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c. In Methanex,135 there was no credible evidence that by commissioning the UC 

Report, the California Senate intended to favor the domestic ethanol industry in 

the United States. Nor was there credible evidence the California Senate sought 

to disadvantage foreign industry or enterprises.136 Equally, in the present 

dispute, there is no credible evidence to that effect. Claimant relies upon a 

magazine article in Global Mining alleging that Respondent intends to favor a 

domestic state-owned mining company which would recommence lindoro 

extraction in 2019.137 However, that report is not credible. It is entirely 

uncorroborated and relies solely on “unofficial sources”, as there are no official 

notes of this.138 

 

d. In Methanex,139 California’s Executive Order banning MTBE was issued 

approximately four months after the publication of the UC Report. The basis for 

the Order was the findings and recommendations of the UC Report.140 

Similarly, in the present dispute, Presidential Decree No. 2424 was issued on 7 

September 2016,141 also four months after the publication of the Study on 15 

May 2016.142 

 

e. In Methanex,143 the UC Report was fully funded by the Californian government. 

The KFU Study was also fully funded by Respondent’s Ministry for 

Environmental Matters.144 The fact that the Study was fully funded by 

Respondent is hardly a legitimate basis upon which to impeach its findings.  

 

                                                      
135 Methanex v United States, Part III, Ch A, p 51, para 102. 
136 Methanex v United States, Part III, Ch A, p 51, para 102. 
137 Exhibit 7.  
138 Exhibit 7.  
139 Methanex v United States, Part III, Ch A, p 10, para 21. 
140 Methanex v United States, Part III, Ch A, p 10, para 21. 
141 Uncontested Facts, para 23; Exhibit 5. 
142 Uncontested Facts, para 22; Exhibit 4. 
143 Methanex v United States, Part III, Ch A, p 1, para 1.  
144 Exhibit 4.  
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47. Second, any benefits of Claimant’s activities were substantially outweighed by the 

environmental and health costs of those activities. Therefore the Decree is in the public 

interest.  

 

a. Respondent’s former President repeatedly emphasized the economic benefits of 

Claimant’s activities for Respondent in statements published on Respondent’s 

official website and presidential speeches.145 However, those statements were 

overtly political in nature, inflated, agenda-based and not backed by any 

economic data or evidence.146 Therefore, they cannot be treated as reliable 

evidence that Claimant’s activities provided economic benefits for Respondent.  

 

b. Claimant directly employed only 200 people overall.147 This by no means 

justifies the substantial costs to Respondent’s state and its citizens.  

 

c. In addition, Respondent rebukes Claimant’s position that it has exploited 

lindoro ethically. The fact that Claimant was found to be in compliance with its 

environmental obligations under the Concession Agreement ignores the 

substantial environmental and health damage Claimant has nonetheless caused 

(as shown by the Study). Respondent did indeed have weak environmental 

regulations until the Nationalist Party won government in October 2014,148 and 

the Concession Agreement was virtually the only instrument regulating the 

exploitation of lindoro in the Site prior to October 2014.149 Further, Claimant 

has never adopted any corporate social responsibility standards in its practices 

and internal policies.150 The mere fact that it complied with its environmental 

obligations under the Concession Agreement does not prohibit the current 

regulations from being enacted bona fide for a public purpose. 

 

48. Third, Respondent does not intend to continue lindoro extraction in its territory. The 

Decree is a bona fide regulatory measure enacted in the genuine pursuit of the public 

                                                      
145 Exhibit 3.  
146 Exhibit 3.  
147 Uncontested Facts, para 11. 
148 Uncontested Facts, para 14.  
149 Uncontested Facts, para 10.  
150 Procedural Order No. 2, para 11.  
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welfare. The story in Global Mining is not to be relied upon; it is entirely 

uncorroborated and relies solely on uncorroborated rumors.151 Such publication is 

hearsay, and given that neither the author nor the original sources are available for 

cross-examination, it is inadmissible in evidence.152 Even if the Tribunal does not 

exclude this evidence, as hearsay it lacks probative value absent confirmatory 

evidence.153  

 

(b) Respondent acted in accordance with due process of law. 

 

49. Respondent’s regulatory measures were enacted in accordance will due process of 

law.154 The Speaker of the Kronian House of Representatives lawfully waived the 

public hearing required by Article 59 of the Kronian Constitution whenever a draft bill 

“may directly affect the national industry of Kronos, as defined by the Speaker of the 

Kronian House of Representatives”.155 This waiver was entirely within the 

constitutional authority of the Speaker.156 Even though Claimant argues this violated 

Article 59 of the Constitution, this was never proved as Claimant withdrew its 

constitutional proceedings in Respondent’s courts, which have sole responsibility to 

determine whether the Decree complied with Respondent’s Constitution.157 Claimant 

cannot be heard to be raising the constitutionality of Respondent’s laws in this forum.  

 

50. Furthermore, Respondent submits it would be inappropriate for it to give Claimant a 

hearing prior to the issue of the Decree, given the urgent nature of the situation and the 

clear evidence of environmental, health and economic damage.158 Additionally, 

Claimant always had an opportunity to make submissions as to why its investment 

should remain despite the damage caused, but Claimant never bothered.  

 

                                                      
151 Exhibit 7.  
152 Niko Resources v Bangladesh, para 44.  
153 EDF v Romania, para 224.  
154 Methanex v United States, Part IV, Ch D, p 4, para 7. 
155 Uncontested Facts, para 17.  
156 Uncontested Facts, para 17.  
157 Uncontested Facts, para 26; Procedural Order No. 2, para 3.  
158 Bear Creek v Peru, para 446.  
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51. Finally, in light of the clear evidence of gross and permanent harm to Respondent’s 

environment, citizens and economy, due process does not require Respondent to first 

temporarily suspend Claimant’s rights prior to permanent revocation. 

 

(c) Respondent acted in a non-discriminatory manner. 

 

52. It is an accepted principle of international law that a state is not liable for economic 

injury that is a consequence of a bona fide “regulation” within the commonly accepted 

(customary international law) police powers of states, provided it is not 

discriminatory.159 Respondent submits that the Decree is a measure of general 

application and not discriminatory. Generally, there must be different treatment for 

different parties in order for there to be discrimination.160 There is no credible evidence 

of such differential or preferential treatment here. Claimant cites the Global Mining 

article as evidence of discrimination. However, as stated, that article is not credible or 

sufficient evidence of discrimination, given that it is entirely uncorroborated and cites 

only undisclosed, “unofficial sources”.161 

 

(d) Respondent need not compensate Claimant under the customary international 

law police powers defense, regardless of what the BIT provides. 

 

53. The sheer weight of arbitral authority establishes that, as a fundamental principle of 

international law, good faith due process non-discriminatory regulations are non-

expropriatory and non-compensable – even if the BIT requires that compensation be 

paid.162 In Feldman v Mexico,163 the Tribunal emphasized the dangers of a 

compensation requirement in the customary international law police powers doctrine: 

 

“…governments must be free to act in the broader public interest through 

protection of the environment… Reasonable governmental regulation of this 

                                                      
159 Suez v Argentina, para 128; Saluka v Czech Republic, para 262.  
160 ADC v Hungary, para 442.  
161 Exhibit 7.  
162 Saluka v Czech Republic, paras 254–255, 262; SD Myers v Canada, para 281; Lauder v Czech Republic, para 

198; Tecmed v Mexico, para 119; Methanex v United States, Part IV, Ch D, p 6, paras 7, 15; Chemtura v 

Canada, para 266; Total SA v Argentina, para 197; Suez v Argentina, para 128; CME v Czech Republic, para 

603; Fireman’s Fund Insurance v Mexico, para 176(j); Feldman v Mexico, para 103; Aldrich, p 609; Salacuse, p 

56.  
163 Feldman v Mexico, para 103.  
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type cannot be achieved if any business that is adversely affected may seek 

compensation, and it is safe to say that customary international law recognizes 

this”. 

 

54. EDF v Romania164 confirms that “there can be no dispute” that such a bona fide 

regulation “does not constitute a compensable expropriation, even if it limits 

permissible activities or makes them uneconomic”. 

 

55. In Methanex,165 Article 1110(1) NAFTA provided that parties shall not expropriate 

except for a public purpose, on a non-discriminatory basis, in accordance with due 

process of law, and on payment of due compensation. Thus, the expropriation provision 

in question was identical to Article 7(1) of the Ticadia-Kronos BIT.166 The Tribunal 

concluded that the MTBE ban was non-compensable, as the customary international 

law police powers doctrine was met: 

 

“...the California ban was made for a public purpose, was non-discriminatory 

and was accomplished with due process. Hence, Methanex’s central claim 

under Article 1110(1) of expropriation...fails. From the standpoint of 

international law, the California ban was a lawful regulation and not an 

expropriation”.167 

 

56. Thus, it is clear that even though no compensation was paid, the MTBE ban was still a 

valid non-expropriatory regulation as it was for a public purpose, was non-

discriminatory and accomplished with due process. The Tribunal deemed it immaterial 

that no compensation was paid, because: 

 

“...non-discriminatory regulation for a public purpose, which is enacted in 

accordance with due process and, which affects, inter alios, a foreign investor 

or investment is not deemed expropriatory and compensable…”.168  

 

57. Equally, in Saluka v Czech Republic,169 the relevant expropriation provision was 

virtually identical to Article 7(1) of the Ticadia-Kronos BIT.170 The Tribunal in 

                                                      
164 EDF v Romania, para 180.  
165 Methanex v United States, Annex 4 to Part IV, Ch A, p 4.  
166 Art 7(1) BIT.  
167 Methanex v United States, Part IV, Ch D, p 6, para 15.  
168 Methanex v United States, Part IV, Ch D, p 6, para 7. 
169 Saluka v Czech Republic, para 248.  
170 Art 7(1) BIT.  
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Saluka171 observed that both the Czech Republic and the Netherlands were parties to 

the VCLT as indeed are both Ticadia and Kronos.172 The Tribunal noted that Article 

31(3)(c) of the VCLT provides that in interpreting a treaty, account must be taken of 

“any relevant rules of international law applicable in the relations between the 

parties”.173 The Tribunal also noted that numerous ICJ decisions have held that this 

requirement includes relevant rules of customary international law.174 The Tribunal 

then concluded that it was well-established in customary international law that bona 

fide non-discriminatory regulations are non-expropriatory and non-compensable, citing 

vast authority for this principle.175  

 

58. Therefore, it is clear that Respondent has a sovereign right to implement non-

compensable regulations to protect public welfare, and that right is firmly recognized 

by customary international law.176 International tribunals have repeatedly confirmed 

that the police powers exception applies, regardless of whether an explicit BIT lawful 

expropriation provision exists. This approach is consistent with the VCLT, which 

requires that interpretations of the BIT take into account any relevant rules of 

international law.177 The police powers defense hence takes precedence over Article 

7(1) of the BIT and conclusively confirms that Respondent’s regulatory measures are 

non-compensable.  

 

(e) Presidential Decree No. 2424 is a proportionate regulation. 

 

59. Some decisions resolve the conflict between a BIT requiring compensation and the 

customary international law (not requiring compensation) by importing an additional 

criterion into the customary international law police powers exception: one of 

proportionality.178 In Azurix v Argentina,179 the Tribunal incorporated a proportionality 

                                                      
171 Saluka v Czech Republic, para 254. 
172 Uncontested Facts, para 2. 
173 Saluka v Czech Republic, para 254; Art 31(3)(c) VCLT.  
174 Saluka v Czech Republic, para 254; Case Concerning Oil Platforms, paras 23, 41; AAPL v Sri Lanka, para 

41.  
175 Saluka v Czech Republic, paras 255, 262.  
176 Feldman v Mexico, para 103.  
177 Saluka v Czech Republic, para 254; Art 31(3)(c) VCLT. 
178 Azurix v Argentina, para 311; Tecmed v Mexico, para 122.  
179 Azurix v Argentina, paras 311-312.  
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criterion to circumvent the contradiction between the customary international law and 

the relevant BIT provision. Respondent submits that this goes against the weight of 

authority which unequivocally stipulates that the police powers exception contains only 

three criteria.180  

 

60. Nonetheless, even if the Tribunal were to apply the proportionality criterion, the Decree 

would satisfy that criterion. The Decree strikes an adequate balance of proportionality 

between the means employed and the aims sought to be realized.181 Weiner writes that: 

 

“…it is significant that both the developed and developing world have in recent 

decades accepted the importance of environmental protection as an important 

state interest”.182  

 

61. Weiner adds that this – when viewed alongside the ICJ’s recognition of the importance 

of respect for the environment under international law – is likely to exempt state 

measures that aim to protect the environment from being deemed indirectly 

expropriatory.183 Given the importance international law accords to environmental 

protection, Respondent has acted in a proportionate manner by introducing the Decree 

which, inter alia, prohibited lindoro exploitation, revoked Claimant’s license and 

authorized confiscation of Claimant’s extracted lindoro.184 The KFU Study identified 

substantial risks to Respondent’s environment and public health posed by lindoro 

exploitation.185 The Study also identified significant economic costs – potentially 

hundreds of millions in USD – and implored urgent action to prevent catastrophe.186 

There can be no question that given the potential gravity of the consequences of 

Claimant’s activities, the introduction of the Decree was a proportionate measure.  

 

ii. The Decree constitutes lawful expropriation under Article 7(1) of the BIT.  

 

                                                      
180 Methanex v United States, Part IV, Ch D, p 6, para 7. 
181 Azurix v Argentina, paras 311–312, quoting approvingly the European Court of Human Rights’ Judgment in 

In the case of James and Others, paras 50, 63. 
182 Weiner, p 174.  
183 Weiner, p 174.  
184 Exhibit 5.  
185 Exhibit 4.  
186 Exhibit 4.  
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62. Even if Article 7(1) of the BIT was to prevail over customary international law, the 

Decree constitutes lawful expropriation under that provision.  

 

(a) The Decree was enacted in good faith, with due process and in a non-

discriminatory manner. 

 

63. As above, the Decree was enacted bona fide in accordance with the first three 

requirements of lawful expropriation under Article 7(1).187 

 

(b) Article 7(1) does not currently oblige Respondent to compensate Claimant. 

  

64. Respondent need not pay compensation under Article 7(1), because Respondent has 

lodged a counter-claim for compensation against Claimant for breach of Article 9(2) of 

the BIT.188 General international law does not require that compensation be paid 

immediately – some delay will be virtually inevitable, given the great complexity in 

valuing compensation.189 In the present case, determining what compensation is owed 

to Claimant or Respondent is currently impossible, as both have instituted claims 

against one another for damages which are yet to be precisely quantified (as only 

preliminary estimates have been made).190 Until the quantum of compensation for both 

sides have been determined, it would be premature for either party to compensate the 

other. 

 

iii. Respondent did not violate Claimant’s legitimate expectations. 

 

65. Respondent submits that it did not violate Claimant’s legitimate expectations by issuing 

the Decree. Although traditionally associated with the fair and equitable treatment 

standard of protection, in more recent decisions legitimate expectations have played 

some role in guiding tribunals assessing a plea of expropriation.191 Thunderbird v 

                                                      
187 Art 7(1) BIT.  
188 Answer to Request for Arbitration, paras 23-24; Art 9(2) BIT.  
189 Marboe, para 1.05; Vandevelde, p 230.  
190 Request for Arbitration, para 20; Answer to Request for Arbitration, paras 23-24.  
191 De Luca, p 63; eg Tecmed v Mexico, para 149; Azurix v Argentina, para 316; Methanex v United States, Part 

IV, Ch D, p 4, para 7.  
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Mexico192 gave a general definition of “legitimate expectations” in an expropriation 

context: 

 

“…the concept of ‘legitimate expectations’ relates… to a situation where a 

Contracting Party’s conduct creates reasonable and justifiable expectations on 

the part of an investor (or investment) to act in reliance on said conduct, such 

that a failure ... to honour those expectations could cause the investor (or 

investment) to suffer damages”.  

 

66. Claimant lacks a legitimate basis to form an expectation that Respondent would not 

introduce stringent environmental regulatory measures. The introduction of Decree was 

not a sufficiently drastic change from the regulatory status quo in Kronos ante the 

investment. Further, Respondent submits its former President gave representations that 

were not sufficiently specific, and Claimant did not sufficiently rely upon them.  

 

(a) Respondent’s regulatory framework and political conditions do not furnish a 

legitimate basis for Claimant’s expectation. 

 

67. Not every change in a host state’s legal system affecting a foreign investment will 

violate legitimate expectations.193 If a change remains within the boundaries of normal 

adjustments customary in the host state and accepted in other states, then that change 

will be predictable for a prudent investor at the time of the investment.194 Claimant 

should have anticipated the prospect of stringent environmental regulations, which was 

a realistic possibility, for the following reasons: 

 

a. Clause 2.1 of the Concession Agreement obliges Claimant to observe the laws 

in force in Respondent’s territory throughout the performance of the 

Agreement, with the “adaptations that may be necessary in light of new laws 

and regulations”.195  

 

                                                      
192 Thunderbird v Mexico, para 147.  
193 Dolzer & Schreuer, p 115.  
194 Dolzer & Schreuer, pp 115–116.  
195 Exhibit 2, cl 2.1.  
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b. Clause 2.2 of the Concession Agreement obliges Claimant to comply with good 

practices for the sustainable exploitation of lindoro.196   

 

c. Clause 2.2.1 provides that Claimant’s exploitation of lindoro is subject to the 

issuance of public licenses required by Respondent’s Ministry for Agriculture, 

Forestry and Land.197 The Clause also states that requirements for a license may 

be modified in light of new regulations, which will be considered as automatic 

amendments to the Agreement unless the Parties expressly agree otherwise.198   

 

68. Thus, the Agreement flagged from the outset that Respondent might introduce new 

regulations, that Claimant would need to obey them, that Claimant was under an 

obligation to exploit lindoro in a sustainable manner, and that Claimant’s lindoro 

exploitation was subject to the issue of public licenses, the requirements for which 

could vary over time. Although Respondent had no regulatory framework for mining 

activities at the time of the investment,199 Claimant should have anticipated the realistic 

possibility of a framework coming into existence given the terms of the Agreement. 

 

(b) Respondent’s assurances do not furnish a legitimate basis for Claimant’s 

expectation.  

 

69. Methanex200 stands as authority for the proposition that conduct will be expropriatory 

if: 

 

“…specific commitments had been given by the regulating government to the 

then putative foreign investor contemplating investment that the government 

would refrain from such regulation”. 

 

70. Respondent submits that its assurances were neither sufficiently specific, nor made 

prior to the investment.  

 

                                                      
196 Exhibit 2, cl 2.2  
197 Exhibit 2, cl 2.2.1.  
198 Exhibit 2, cl 2.2.1.  
199 Uncontested Facts, para 10. 
200 Methanex v United States, Part IV, Ch D, p 4, para 7.  
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71. Respondent’s assurances must take the form of specific commitments that it would 

refrain from regulation.201 Respondent submits the assurances contained in presidential 

statements published on Respondent’s official website and presidential speeches were 

not sufficiently specific:202  

 

a. The presidential statements and speeches do not outline a “specific 

commitment” that Respondent “would refrain from…regulation”.203 Rather, 

they make a vague, aspirational commitment to Claimant “[assuring] 

support”.204 This is a nebulous commitment to support an investment, made in 

a political speech where general, exaggerated and perfunctory language was 

used.  

 

b. Statements to the effect that Claimant’s investment was beneficial for 

Respondent (eg. “the better their results, the better for Kronos!”) furnish an even 

weaker basis for a legitimate expectation.205 A statement that investment has 

been beneficial for Respondent in the past, cannot be reasonably interpreted as 

a specific commitment to refrain from regulation in the future.  

 

c. The presidential statements and speeches outline commitments to the Kronian 

public, not assurances to Claimant. The target audience of those statements is 

the Kronian electorate, not Claimant. Hence, the statements contained in Exhibit 

3 are not a reliable basis upon which to formulate an expectation, given their 

political purpose, self-serving nature and inflated claims. They seek to justify 

to the public Respondent’s decision to allow the investment.   

 

d. Furthermore, statements praising Claimant’s investment are obviously 

politically-motivated, agenda-based and wildly inflated claims. They serve a 

domestic political purpose and cannot be relied upon as specific assurances 

made to the investor. For instance, the 2 January 2013 Speech lauds how 

                                                      
201 Methanex v United States, Part IV, Ch D, p 4, para 7. 
202 Exhibit 3.  
203 Methanex v United States, Part IV, Ch D, p 4, para 7. 
204 Exhibit 3.  
205 Exhibit 3.  
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Claimant’s activities mean local communities “have…experienced 

transformations changing the quality of life for everyone involved”.206 That 

statement was delivered during an annual speech, an important political 

occasion, and was designed to help Respondent’s Government at the time to 

win government in the election next year (in 2014). It was clearly intended to 

serve domestic political purposes.  

 

(c) Claimant did not rely on Respondent’s assurances to make its investment. 

 

72. Respondent’s specific commitments must have been given to Claimant when Claimant 

was a “putative foreign investor contemplating investment”.207 Claimant and 

Respondent entered into the Concession Agreement on 1 June 2000.208 Actual 

exploitation of lindoro commenced in August 2008.209 Respondent’s assurances were 

given in a public note published on Respondent’s website on 1 September 2008, and in 

Presidential Speeches delivered on 2 January 2010 and 2 January 2013. The assurances 

were all made at least eight years after Claimant and Respondent had agreed on their 

investment in 2000, when Claimant was no longer a putative investor contemplating 

investment. Moreover, they were all made after Claimant had actually commenced 

lindoro extraction in August 2008. The timing of these statements means that Claimant 

did not rely on them to its detriment, nor did the statements induce Claimant into an 

investment. Its investment was long finalized, and Claimant was already extracting 

lindoro when the statements were made.  

 

B. Respondent’s actions do not amount to a breach of Article 6 (Minimum Standard of 

Treatment) of the BIT. 

 

73. Respondent submits it did not breach Article 6(1) (Minimum Standard of Treatment) 

of the BIT by issuing the Decree, which was fair and equitable.   

 

                                                      
206 Exhibit 3.  
207 Methanex v United States, Part IV, Ch D, p 4, para 7. 
208 Uncontested Facts, para 8.  
209 Uncontested Facts, para 8.  
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74. Arbitral tribunals make it clear that the fair and equitable treatment (“FET”) standard 

is flexible and depends on the specific facts of each individual case.210 Nonetheless, 

several decisions have sought to give a general definition of the standard. MTD v 

Chile211 states that FET standard is a broad standard “encompassing such fundamental 

standards as good faith, due process, nondiscrimination and proportionality”. Saluka v 

Czech Republic212 describes the standard as prohibiting the state from acting in a way 

that is:  

 

“manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some 

rational policy), or discriminatory (i.e. based on unjustifiable distinctions)”.  

 

75. Respondent submits that none of the indicia used by Tribunals to find a breach of the 

FET standard are present here.  

 

i. Respondent did not violate Claimant’s legitimate expectations. 

 

76. A number of Tribunals relied on the notion of legitimate expectations in assessing 

whether there has been a breach of the FET standard.213 However, this has been 

criticized in some arbitral decisions. In MTD v Chile,214 the ad hoc committee criticized 

the decision in Tecmed v Mexico,215 in particular the legitimate expectations 

component: 

 

“…reliance on the foreign investor’s expectations as the source of the host 

State’s obligations (such as the obligation to compensate for expropriation) is 

questionable. The obligations of the host State towards foreign investors derive 

from the terms of the applicable investment treaty and not from any set of 

expectations investors may have or claim to have”.  

 

77. In light of this progression, Respondent submits the Tribunal should give minimal 

weight to the legitimate expectations question. Regardless, Respondent did not violate 

Claimant’s legitimate expectations.  

                                                      
210 Waste Management v Mexico, para 99; MTD v Chile, para 109; Mondev v United States, para 118.  
211 MTD v Chile, para 109.  
212 Saluka v Czech Republic, para 309.  
213 Dolzer & Schreuer, p 145. 
214 MTD v Chile (Decision on Annulment), para 67.  
215 Tecmed v Mexico.  
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(a) There must be specific representations in order to give rise to a legitimate 

expectation of stability. 

 

78. Arbitral decisions make it clear that in the absence of specific stabilization promises or 

representations to the foreign investor, legislative changes are not prohibited by the 

FET standard.216 Several decisions suggest that if no explicit promises or guarantees 

have been given by the state, an investor is not entitled to expect stability merely on the 

basis of an FET clause in a BIT nor on the basis of the state’s legal framework at the 

time of the investment.217 Only specific promises to the investor will suffice to give rise 

to a legitimate expectation of regulatory stability.218 It is a state’s undeniable sovereign 

right to change the law at its own discretion and save for a stabilization clause, there is 

nothing objectionable about regulatory change.219 Any investor knows a state’s laws 

will change over time, and thus they must structure their investments to adapt to 

potential legal reforms.220 Thus, it is clear that Claimant cannot rely upon an 

expectation of stability purely on the basis of Respondent’s regulatory framework at 

the time of the investment. Claimant can only claim a breach of legitimate expectations 

if specific promises have been made.  

 

(b) Even if a legitimate expectation of stability can be made in the absence of specific 

promises, there can be no such legitimate expectation here. 

 

79. Expectations are protected only if they are legitimate and objectively reasonable in the 

circumstances, irrespective of Claimant’s subjective viewpoint.221 As in the 

expropriation context, recent arbitral decisions have increasingly emphasized that the 

requirement of stability is not absolute and does not impede the state’s sovereign right 

to legislate and adapt its legal system to changing circumstances.222 Investors’ 

legitimate expectations must be tempered by the real possibility of reasonable changes 

                                                      
216 Total v Argentina, para 164; EDF v Romania, para 217.  
217 EDF v Romania, para 217; Parkerings v Lithuania, para 334.  
218 EDF v Romania, para 217.  
219 Parkerings v Lithuania, para 332. 
220 Parkerings v Lithuania, paras 332–333. 
221 Suez v Argentina, para 209.  
222 Dolzer & Schreuer, p 148.  
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in the host state’s legal framework.223 Respondent submits that Claimant should have 

anticipated the real possibility of reasonable changes in its legal framework, given that:  

 

a. Clause 2.1 of the Concession Agreement obliges Claimant to observe the laws 

in force in Respondent’s territory throughout the performance of the 

Agreement, with the “adaptations that may be necessary in light of new laws 

and regulations”;224  

 

b. Clause 2.2 of the Concession Agreement obliges Claimant to comply with good 

practices for the sustainable exploitation of lindoro;225 and 

 

c. Clause 2.2.1 provides that Claimant’s exploitation of lindoro is subject to the 

issuance of public licenses, the requirements for which may change over 

time.226   

 

80. Furthermore, a number of authorities make it clear that the key question is whether 

measures are adopted outside the “acceptable margin of change”, or exceed normal 

regulatory powers.227 In determining whether legislative changes are outside this 

margin, some Tribunals have balanced the investor’s legitimate expectations against 

the state’s duty to act in the public interest.228 The Decree does not constitute regulation 

beyond the acceptable margin of change given that it was a proportionate measure, as 

already demonstrated in this memorial (see (e), p. 26). 229  

 

(c) Respondent did not give any specific assurances upon which Claimant relied. 

 

81. Specific commitments given by the host state to induce foreign direct investment are a 

particularly important source of legitimate expectations.230 A commitment will be 

                                                      
223 El Paso v Argentina, para 400.  
224 Exhibit 2, cl 2.1.  
225 Exhibit 2, cl 2.2  
226 Exhibit 2, cl 2.2.1.  
227 El Paso v Argentina, para 402. 
228 Saluka v Czech Republic, para 306; Total v Argentina, paras 123, 309.  
229 Exhibit 5.  
230 Kardassopoulos v Georgia, para 191; Parkerings v Lithuania, para 331; Sempra v Argentina, paras 298–299; 

OKO Pankki v Estonia, paras 247–8; Total v Argentina, paras 110–120. 
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deemed specific if it is specific to its addressee (a specific commitment made directly 

to the investor), or specific regarding its object and purpose (if its precise object was to 

give a real guarantee of stability).231 Mere political statements, “regrettably but 

notoriously”, are not sufficiently specific to give rise to legitimate expectations of a 

reasonable legal character.232 In El Paso v Argentina,233 the Tribunal said of political 

statements:  

 

“…a declaration made by the President of the Republic clearly must be viewed 

by everyone as a political statement, and this Tribunal is aware, as is every 

individual, of the limited confidence that can be given to such political 

statements in all countries of the world.”  

 

82. The Tribunal continued that even though these representations may induce investors to 

invest (as an economic decision), this did not mean investors could rely on the 

representations to claim legal guarantees.234 Respondent submits that in the present 

case, the assurances contained in the presidential statements/speeches are not 

sufficiently specific to create legitimate expectations given their overtly political 

nature.235 None of those statements constitute specific commitments made to Claimant, 

or have the precise object of giving a real guarantee.236 Even if they were, Claimant has 

not relied upon those statements to make the investment – those statements were made 

after Claimant had already concluded the Concession Agreement and commenced 

mining lindoro.237  

 

83. Although contractual undertakings are capable of giving rise to legitimate expectations, 

whether the FET standard has been violated will depend on the “context, reasons and 

effect” of a change in contractual rights and all the surrounding circumstances – not 

simply whether there has been a breach of contract.238 Despite Clause 4 of the 

Concession Agreement providing that it would remain valid and enforceable for 80 

years,239 terminating Claimant’s investment before 80 years have elapsed does not 

                                                      
231 El Paso v Argentina, paras 375–377.  
232 Continental Casualty v Argentina, para 261(i); El Paso v Argentina, para 378.  
233 El Paso v Argentina, para 395.  
234 El Paso v Argentina, para 395.  
235 Exhibit 3.  
236 El Paso v Argentina, paras 375–377. 
237 Uncontested Facts, para 8; Exhibit 3.  
238 Continental Casualty v Argentina, para 261(iii); El Paso, para 378.  
239 Exhibit 2, cl 4.  
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violate Claimant’s legitimate expectation. The contract obliged Claimant to comply 

with Kronian law, including any necessary legal changes,240 to exploit lindoro in a 

sustainable way,241 and to mine subject to Respondent’s issue of a license (the 

requirements for which could be changed by Respondent).242 The surrounding 

circumstances – Claimant’s own potential breach of that Agreement and major 

environmental, health and economic risks – show that the contract termination was 

justified and was not unfair or inequitable. Broadly, Respondent did not give Claimant 

any specific assurances it would refrain from reasonable environmental regulation.  

 

ii. Respondent acted with procedural propriety and due process. 

 

84. Respondent’s regulatory measures were introduced with full procedural propriety and 

due process.243 The Speaker of the Kronian House of Representatives lawfully waived 

the public hearing required by Article 59 of the Kronian Constitution. Further, even 

though Claimant argues the waiver violated Article 59, Claimant never proved this as 

it withdrew its constitutional proceedings in Respondent’s courts.244 Additionally, as 

stated, it would be inappropriate for Respondent to contact Claimant and give it a 

hearing prior to the issue of the Decree, given the urgent nature of the situation and the 

clear evidence of gross harm caused by Claimant’s activities.  

 

iii. Respondent acted in good faith. 

 

(a) Presidential Decree No. 2424 was introduced in good faith in the public interest. 

 

85. Good faith is widely seen to be an inherent requirement in the FET standard.245 The 

Decree was issued in good faith on the basis that Claimant’s lindoro extraction was 

harmful to Respondent’s environment and the health of its public, as convincingly 

raised by the KFU Study:246  

                                                      
240 Exhibit 2, cl 2.1.  
241 Exhibit 2, cl 2.2.  
242 Exhibit 2, cl 2.2.1.  
243 Metalclad v Mexico, para 91, 97; Tecmed v Mexico, para 162.  
244 Uncontested Facts, para 26; Procedural Order No. 2, para 3.  
245 Genin v Estonia, para 367; Tecmed v Mexico, para 153;  
246 Exhibit 6.  
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a. The Study conclusively proved that Claimant’s lindoro exploitation caused 

pollution of the Rhea, placing it in the top three most polluted rivers in the 

world;247  

 

b. The Study found a constant, six-year 45%-increase in CVD since 2011 among 

the population in the areas surrounding the lindoro exploitation since 2011, in 

the space of six years;248  

 

c. The Study stated it was already possible to assert an association between lindoro 

exploitation and the rising incidence of microcephaly (the symptoms of which 

were present in 88% of the newborns examined);249 and 

 

d. The Study implored urgent action to prevent economic, environmental and 

health costs and damage increasing any further.250 The fact that scientists could 

disagree in good faith with the Study is insufficient to conclude it was a political 

sham or made in bad faith.251  

 

86. Respondent submits that it was entitled to rely on the Study and introduced the Decree 

in good faith, with a genuine view to protecting the public welfare. Given the severe 

harms Claimant’s lindoro exploitation has already caused, the grave harm it could cause 

in the future and the minimal economic benefits of Claimant’s operations, it is 

unquestionable that Respondent acted in good faith.  

 

(b) Respondent does not intend to continue lindoro extraction. 

 

87. Respondent submits that the Global Mining publication is entirely uncorroborated and 

cites only undisclosed, “unofficial sources”.252 Those rumors are not sufficient 

evidence that Respondent enacted the Decree for improper or local favoritism 

                                                      
247 Uncontested Facts, para 22; Exhibit 4. 
248 Exhibit 4.  
249 Exhibit 4.  
250 Exhibit 4.  
251 Methanex v United States, Part III, Ch A, p 51, para 101. 
252 Exhibit 7.  
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purposes.253 There is no credible evidence the Decree was not enacted for its genuine 

function or to achieve some ulterior motive.254  

 

iv. Respondent acted in a non-discriminatory manner. 

 

88. Respondent has fully satisfied the FET requirement that the state act in a non-

discriminatory manner.255 The Decree is a blanket measure of general application and 

not discriminatory, and there is no credible evidence of different treatment for different 

parties.256 As stated, the Global Mining article is not credible.257 

 

v. Respondent’s measures were proportionate. 

 

89. Some authorities suggest the FET standard includes a requirement of proportionality.258 

If this requirement exists, then Respondent has fulfilled it. Given the importance 

international law accords to environmental protection,259 the Decree was clearly a 

proportionate regulation. The Decree’s prohibition of lindoro exploitation, termination 

of Claimant’s license and confiscation of Claimant’s extracted lindoro was justified by 

the risks of lindoro exploitation identified by the KFU Study.260 The Study identified 

substantial risks to Respondent’s environment, health and economy.261 The Study 

recommended swift action to prevent catastrophe.262 There can be no question that the 

Decree was a proportionate response in order to prevent a national crisis.  

 

C. Respondent’s actions do not amount to a breach of Article 4 (National Treatment) of 

the BIT. 

 

                                                      
253 Frontier Petroleum v Czech Republic, para 300. 
254 Tecmed v Mexico, para 154. 
255 MTD v Chile, para 109; Saluka v Czech Republic, para 309. 
256 Saluka v Czech Republic, para 311. 
257 Exhibit 7.  
258 MTD v Chile, para 109. 
259 Weiner, p 174. 
260 Exhibit 5; Exhibit 4.  
261 Exhibit 4.  
262 Exhibit 4.  
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90. Respondent submits its introduction of the Decree did not breach Article 4(1) (National 

Treatment) of the BIT.   

 

i. Respondent did not accord Claimant treatment less favorable than it accords local 

investors. 

 

91. Respondent submits it treated Claimant no less favorably than it treated its local 

investors. the Decree was a blanket regulation applying equally to all entities in 

Respondent’s territory, regardless of nationality. Claimant relies upon the publication 

in Global Mining, but, as established, this is not a credible source and does not provide 

sufficient evidence of favorable treatment.263  

 

D Respondent’s actions do not amount to a breach of Article 5 (Most-Favored-Nation 

Treatment) of the BIT.  

 

92. Respondent submits its introduction of the Decree did not breach Article 5(1) (Most-

Favored-Nation Treatment) of the BIT.   

 

i. Respondent did not accord Claimant treatment less favorable than it accords investors 

of a third country.  

 

93. Respondent treated Claimant no less favorably than it treated investors of a third 

country. The Decree applies to all entities in Respondent’s territory and there is no 

credible evidence to suggest Respondent will make exceptions for any enterprise from 

the Republic of Ibi.264  

 

E. Respondent’s actions are protected by Article 10 (General Exceptions) of the BIT.  

 

i. There is a valid defense of necessity. 

 

                                                      
263 Exhibit 7.  
264 Exhibit 7.  
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94. Respondent submits that a host state may be relieved of its obligations in a period of 

extraordinary events. The state may take extraordinary measures to restore order, even 

if these measures adversely affect foreign investors. This can be done if a failure to not 

interfere with the investment would “have resulted in unacceptable and irreversible 

damage to the environment, to public health, or to both”.265 This defense is part of 

customary international law.266  

 

95. In the Gabčíkovo-Nagymaros Project Case,267 it was held that the defense of necessity 

could be incorporated by explicit language into a treaty.268 Article 10 states that:  

 

“For the purpose of this Agreement, each of the Contracting Parties may adopt 

or enforce a measure necessary:  

 

(a) to protect human, animal or plant life or health;  
 

(b) to ensure compliance with domestic law that is not inconsistent with this 

Agreement nor with rules and principles of international law; or  

 

(c) for the conservation of living or non-living exhaustible natural 

resources”.269 

 

96. Following this, it is clear that the parties to the BIT were permitted to interfere with 

foreign investment without repercussions if it is necessary. The VCLT provides that 

treaty provisions be interpreted according to their ordinary meaning,270 and tribunals 

must take into account “any relevant rules of international law applicable to the 

relations between the parties”.271 This includes other provisions in the treaty, such as 

consideration of “health, safety, the environment, sustainable development, and labor 

rights”.272 

 

97. This is consistent with Article 25 of the Articles on State Responsibility,273 which states 

                                                      
265 Bjorklund, p 373.  
266 Gabčíkovo-Nagymaros Project.  
267 Gabčíkovo-Nagymaros Project, para 40.  
268 Art 10(1) BIT. 
269 Art 10(1) BIT. 
270 Art 31(1) VCLT.  
271 Art 31(3)(c) VCLT. 
272 See Brower, p 31. 
273 Art 25(1) Articles on State Responsibility.  
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necessity may not be invoked unless it:  

 

“(a) is the only means for the organization to safeguard against a grave and 

imminent peril an essential interest of its member States or of the international 

community as a whole, when the organization has, in accordance with 

international law, the function to protect the interest in question; and 

      

(b) does not seriously impair an essential interest of the State or States towards 

which the international obligation exists, or of the international community as 

a whole.”  

 

98. Respondent submits that the Decree is a measure satisfying Article 10(1) of the BIT.274 

 

ii. Respondent’s actions were necessary to “safeguard an essential interest against a grave 

and imminent peril”.  

 

99. Respondent notes that it must show the measures it took were the only way for them to 

“safeguard an essential interest against a grave and imminent peril”.275 Respondent 

submits that the Decree was entirely necessary to protect human, animal and plant life 

or health given the severe impacts of Claimant’s activities as demonstrated by the KFU 

Study.276 This study indicated that the pollution was widespread, and the human 

population was facing severe health concerns as a consequence. The Study furnished a 

sufficiently compelling basis upon which to conclude it was necessary to introduce 

regulations protecting human health and the environment. Given the severity of the 

situation, there was no other way Respondent could have acted to protect health and the 

environment other than halting the exploitation of lindoro.  

 

iii. Respondent’s necessary actions did not “seriously impair an essential interest” of the 

Republic of Ticadia.  

 

100. Preventing the exploitation of lindoro did not seriously impair the interests of Ticadia. 

All other Ticadian enterprises were able to continue under the BIT, and Claimant itself 

could continue business in Ticadia providing it was not related to the exploitation of 

lindoro. While it is unfortunate that Claimant’s business involved the exploitation of 

                                                      
274 Art 10(1) BIT. 
275 Art 25(1)(a) Articles on State Responsibility.  
276 Exhibit 4; Art 10(1)(a) BIT. 
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lindoro, preventing this activity was essential for health and environmental reasons, and 

the rest of the BIT was still able to function.  

 

iv. Respondent’s measures were necessary to ensure compliance with domestic law 

consistent with the BIT or international law. 

 

101. The Decree was necessary to ensure compliance with domestic law consistent with the 

BIT or principles of international law.277 The Decree was a measure necessary to ensure 

compliance with the KEA, a domestic law entirely consistent with the BIT and 

international law principles.278 

 

v. Respondent’s measures did not constitute arbitrary or unjustifiable discrimination 

between investors.  

 

102. The Decree does not discriminate between investors, as a genuine, blanket 

regulation.279  The Global Mining article is not a sufficiently credible source upon 

which to conclude that Respondent intends to treat other investors more favorably than 

Claimant.280 Respondent acted at all times out of environmental and health concerns.   

 

vi. Respondent’s measures were not a disguised restriction on international trade or 

investment.  

 

103. The Decree was enacted in good faith for the public welfare and not as a protectionist 

measure designed to restrict Claimant’s investment.281 As shown, the Decree was 

enacted solely in order to protect Respondent’s population’s health and its environment, 

not in order to pursue some ulterior motive to enable the alleged joint venture to take 

place.282  

  

                                                      
277 Art 10(1)(b) BIT.  
278 Exhibit 5.  
279 Art 10(2)(a) BIT.  
280 Exhibit 7.  
281 Art 10(2)(b) BIT.  
282 Exhibit 4; Exhibit 7.  



FDI MOOT 2018  Memorial for Respondent  ABRAHAM 

 

44 
 

IV. Respondent’s counterclaim is admissible before the Tribunal. 

 

A. Counterclaims fall within the jurisdiction of the Tribunal. 

 

104. Under Article 11 of the BIT, Respondent contends the Tribunal has sufficient 

jurisdiction to entertain its counterclaim for damages arising from Claimant's activities. 

Under Article 9(2) of the BIT,283 Claimant is obliged to pay for the damage caused by 

its pollution.  

 

105. While the BIT does not expressly recognize the possibility of counterclaims, express 

inclusion is not common practice: currently there is only one investment treaty which 

expressly allows for such a claim. According to UNCTAD data, there are over 700 

investment treaty arbitrations to date, a mere fifteen of which have invoked 

counterclaims.284  

 

106. As reasoned in Saluka v Czech Republic,285 it is possible to bring a counterclaim despite 

no reference to one in the BIT where the scope of consent is expressed in sufficiently 

wide terms. The same reasoning was adopted in Paushok.286 The requirements prior to 

finding a counterclaim admissible include a requirement that the scope of jurisdiction 

extend to counterclaims, and that standing be granted to parties to initiate the 

proceedings.287 

 

107. Respondent only requests that the Tribunal arbitrate the matter of counterclaim 

admissibility once it has determined that it possesses jurisdiction over the primary claim 

(the investment dispute). If the definition of investor is to be understood broadly, then 

Respondent submits that “disputes relating to investments” under Article 11 should be 

interpreted similarly broadly, and “dispute” is to be given its ordinary meaning, thereby 

encompassing a counterclaim pertaining to investment.288 SGS v Philippines289 

                                                      
283 Art 9(2) BIT. 
284 Data taken from http://investmentpolicyhub.unctad.org/ (accessed September 2018). 
285 Saluka v Czech Republic.  
286 Paushok v Mongolia. 
287 Saluka v Czech Republic.  
288 Art 31(1) VCLT. 
289 SGS v Republic of the Philippines. 

http://investmentpolicyhub.unctad.org/
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suggests that this method of interpretation is common practice, and that the statement 

“disputes with respect to investments” is not limited by the legal classification of the 

claim made. It is noted that parties could have chosen to limit the dispute resolution 

clause to “claims concerning breaches of the substantive standards contained in the 

BIT”, or to “claims brought for breach of international standards”, but they did not do 

so, evidencing clear intention to allow for counterclaims. 

 

108. Respondent notes that counterclaims receive much criticism for being "unfair" to 

investors: because the State has the protection of home courts, arbitration must 

necessarily favor the investor to restore balance. However, Respondent humbly submits 

that to assume this is so is to ignore the realities of corporate muscle in the modern 

world. Companies, such as Claimant, have great resources available to them, and 

possess equal strength before international tribunals.  

 

B. Elements of admissibility. 

 

109. In Goetz v Burundi,290 whether a counterclaim could be made was at issue before the 

Tribunal. The tribunal analyzed a similar treaty article by clearly delineating two 

relevant considerations: 

 

a. Jurisdiction, or, to what arbitration have the parties consented; and 

 

b. Admissibility, or, is the counterclaim sufficiently connected to the dispute 

asserted in the primary claim. 

 

110. Claimant employs the same methodology in its submissions to the Tribunal.291 It 

contends neither of these requisite elements are met. 

 

C. Jurisdiction: the disputing parties have consented to counterclaim adjudication. 

 

                                                      
290 Goetz v Burundi. 
291 Also adopted in Art 46 ICSID Convention. 



FDI MOOT 2018  Memorial for Respondent  ABRAHAM 

 

46 
 

111. The SCC Arbitration Rules agreed to by the Contracting Parties give rise to 

implications in favor of finding jurisdiction over the counterclaim. Article 5(1)(iii) of 

the Rules explicitly allows for a statement of counterclaim. Articles 2(3), 3(2), 6 and 

24 implicitly acknowledge that counterclaims should be entertained and that they 

should have the capacity to impact the Tribunal's findings. For example, Articles 2(3) 

and 3(2) dictate that “the amount in dispute shall be the aggregate value of all claims, 

counterclaims and set-offs” [emphasis added].292 This gives rise to an interpretative 

assumption that, in electing to govern investor disputes by the SCC rules in particular, 

the Contracting Parties extended their consent to cover counterclaims. Alternative rules 

of arbitration do not so clearly envisage that counterclaims may impact on the outcome 

of Tribunal rulings, and the Contracting Parties may have instead opted to adopt these 

alternative procedures. That the Parties have so clearly opted in – to both environmental 

considerations and counterclaim-friendly arbitration – implies consent to entertain 

Respondent's counterclaim. 

 

112. Respondent argues that Claimant is liable to pay the costs of pollution under Article 

9(2) of the BIT. Article 9(2) states as follows: 

 

“The Contracting Parties agree that the polluter should, in principle, bear the 

cost of pollution, with due regard to the public interest and without distorting 

investment or international trade”.293 

 

113. In explicitly binding their nationals to this principle (commonly referred to as the 

“polluter pays” principle), the Contracting Parties make it clear that their consent in 

arbitration extends only where the conceits of international environmental regulation 

are upheld. This supports Respondent's contention that counterclaims regarding 

environmental degradation are explicitly consented to under the provisions of the BIT. 

As Claimant refuses to acknowledge culpability or contribute to costs of repair, Article 

9 allows Respondent to invoke the “public interest” in environmental protection, 

suggesting that the object and purpose of the BIT are to inform Article 11, the dispute 

resolution provision.294 This is particularly so as Claimant's Prayers for Relief, which 

                                                      
292 SCC Arbitration Rules. 
293 Article 9(2) BIT. 
294 Article 31(1) VCLT. 
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are demonstrative of the scope of party consent to arbitration, openly encourage the 

Tribunal to grant such further relief as it “deems appropriate”.295 

 

114. Article 10 also supports this contention. Article 10 seeks to ensure investors are in 

compliance with domestic laws that are not arbitrary or unjustifiable, in order to protect 

human health.296 The duty to pay the cost of pollution was envisaged under both 

Articles 9 and 10 of the BIT.297 Explicit reference to health and safety suggests that the 

Parties anticipated that investment disputes would arise in the context of environmental 

hazards, and have safeguarded accordingly. Although very few counterclaims are 

successful, it is worth noting that the considerations in the BIT form a significant point 

of difference between this dispute and other disputes where the relevant BITs have not 

anticipated this issue. 

 

115. In many cases where a counterclaim is asserted, it is asserted under the domestic law 

of the state in question. The state’s claim is most often in breach of contract, license 

condition or civil wrong. The fundamental difference between rejected counterclaims 

and the case at hand is that the damages claimed flow from BIT functions, and not 

merely from domestic law. This suggests an international and investment character to 

the counterclaim that places the Tribunal in the best position to adjudicate matters 

arising under the BIT.  

 

116. Respondent submits that the facts at hand compare favorably to the dismissal of the 

counterclaim in Amco.298 In Amco,299 the counterclaim arose out of non-compliance 

with the general law of Indonesia – not the BIT in dispute. In the current matter, 

Claimant’s liability arises directly pursuant to articles included in the BIT. Respondent 

notes that its domestic courts retain exclusive jurisdiction of any breach of the Contract, 

but do not have jurisdiction to enforce Claimant’s international obligations. The dispute 

resolution procedure thus, contrary to Amco, rests firmly in the international forum. 

 

                                                      
295 Consent to Arbitration, Prayer 5.  
296 Article 10, BIT. 
297 Article 9(2); Article 10(1).  
298 Amco v Indonesia. 
299 Amco v Indonesia, para 157. 
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117. The above factors are demonstrative of Claimant's consent to arbitration of 

Respondent's counterclaim. 

 

D. Admissibility: the counterclaim has a close connection with the primary claim. 

 

118. Respondent’s counterclaim has a close connection with the primary claim. In Goetz v 

Burundi300 it was held that the claims were sufficiently connected. The main dispute 

concerned the lawfulness of closures of a bank that had resulted in breaches of the 

investor’s obligations. The counterclaim concerned the injuries to Burundi arising out 

of those same breaches. As both claims related to the same breaches, they were found 

to be directly related to the same subject-matter of the dispute and were therefore both 

admissible before an international tribunal. In the present matter, Claimant alleges 

Respondent breached the BIT by prohibiting its investment activities. Respondent seeks 

compensation from Claimant under the BIT due to the same reasons for they prohibited 

Claimant’s investment activities. As in Goetz, the same facts give rise to both claim and 

counterclaim.301 

 

119. Respondent contends that it would be an economically sound and just decision to 

adjudicate the matters put to the Tribunal in the same venue. Hearing the counterclaim 

allows for a more complete overview of the case, and a more completely informed 

bench is better able to reach a result that is just and thorough.302 If the counterclaim is 

dismissed, the dispute will likely be fragmented as Respondent will be forced to pursue 

compensation through alternative avenues. This gives rise to a risk of inconsistency 

between the proceedings. Respondent contends that, in the interests of justice, the 

dispute should be heard in its complete form. 

 

  

                                                      
300 Goetz v Burundi.  
301 Goetz v Burundi.  
302 Toral & Schulz, p 577. 
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PRAYERS FOR RELIEF 

     

In light of the above reasons, Respondent hereby requests the arbitral tribunal to: 

      

1. Declare it lacks jurisdiction over the dispute on the grounds that Claimant is not an 

investor under the BIT;   

2. Declare that Claimant's requests are not admissible;   

3. Declare that Claimant's claims be entirely rejected; and   

4. Order Claimant to pay USD 150,000,000 for the damage arising out of its operations 

in Kronos.   

 

     

 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 21st, 2018 

 

by  

 

ABRAHAM  

 

On behalf of Respondent, REPUBLIC OF KRONOS 
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