
 

 

Team Arbour 

 

 

 

THE ARBITRATION INSTITUTE 

STOCKHOLM CHAMBER OF COMMERCE 

Arbitration V2018/003858 

 

 

 

FENOSCADIA LIMITED 

(Claimant) 

 

V. 

 

REPUBLIC OF KRONOS 

(Respondent) 

 

 

 

Respondent’s Written Memorial 

 

 

 

  



Page i of xi 

 

TABLE OF CONTENTS 

LIST OF AUTHORITIES ...................................................................................................... iii 

LIST OF ABBREVIATIONS ................................................................................................. xi 

STATEMENT OF FACTS ...................................................................................................... 1 

ARGUMENTS .......................................................................................................................... 4 
 

Issue I 

I. THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE OVER THE 

CLAIMS ................................................................................................................................... 4 

A. The Tribunal lacks jurisdiction ratione personae as the Claimant does not qualify 

as an investor under Article 1(4) of the Ticadia-Kronos BIT. ................................ 4 

1. Under a proper interpretation of the treaty, the criterion of corporate nationality 

is that of a close and permanent connection with a Contracting Party. .............. 4 

(i) The ordinary meaning and context of the Treaty indicate that the Contracting 

Parties did not intend to define corporate nationality by reference to 

incorporation under the municipal law of a Contracting Party. ...................... 4 

(ii) The object and purpose of the treaty supports the application of the test for 

a close and permanent connection as the Contracting Parties only intended 

to extend protection to genuine Ticadian nationals. ........................................... 5 

(iii) The close and permanent connection test is the touchstone of corporate 

nationality at international law. ................................................................................ 6 

2. Fenoscadia does not maintain a close and permanent connection with Ticadia. 7 

(i) Fenoscadia no longer undertakes substantial business activities in Ticadia.7 

(ii) Fenoscadia is under the de facto control of Kronian nationals. ...................... 8 

(iii) Fenoscadia’s seat of management is located in Kronos and not Ticadia. .... 9 

B. Alternatively, the Tribunal should disregard the corporate personality and deny 

jurisdiction on the grounds of an abuse of rights. ................................................. 10 
 

Issue II 

II. THE CLAIMANT’S CLAIMS ARE INADMISSIBLE BEFORE THE 

ARBITRAL TRIBUNAL. .................................................................................................. 12 

A. Article 11(3) of the Ticadia-Kronos BIT precludes investors from pursuing the 

same claims before one of the enumerated forums. .............................................. 12 

B. The Claimant is prevented from pursuing the present claims as the same claims 

were previously submitted before the Kronos Federal Court. ............................... 14 

1. Claims are treated as the same if they share the same fundamental basis. ....... 14 

2. The Claimant’s previous claims before the Kronian Federal Court and its present 

claims rest on the same fundamental basis. ...................................................... 15 

C. Further or in the alternative, the present claims are inadmissible because the 

Claimant is obliged to submit disputes arising out of the Concession Agreement to 

the Kronian courts. ................................................................................................ 16 

 



Page ii of xi 

 

Issue III 

III. THE RESPONDENT’S MEASURES DID NOT AMOUNT TO AN 

EXPROPRIATION OF THE CLAIMANT’S INVESTMENT IN VIOLATION OF 

ARTICLE 7 OF THE TICADIA-KRONOS BIT. ........................................................ 18 

A. The Respondent’s measures did not deprive the Claimant of its investment. ....... 18 

1. There was no direct expropriation of the Claimant’s investment because the 

Respondent did not deprive the Claimant of its properties. ............................. 18 

2. There was no indirect expropriation of the Claimant’s investment as the 

Claimant was not substantially deprived of the economic value of its 

investment... ...................................................................................................... 19 

B. Alternatively, the Respondent’s measures are legitimate regulatory measures under 

the police powers doctrine. .................................................................................... 20 

1. The Respondent’s measures were adopted for a bona fide public purpose. ..... 20 

2. The Respondent’s measures were non-discriminatory. .................................... 22 

3. The Respondent’s measures were adopted in accordance with due process. ... 23 

4. The Respondent’s measures were proportionate. ............................................. 24 

IV. ALTERNATIVELY, NO COMPENSATION IS DUE BECAUSE THE 

RESPONDENT’S MEASURES ARE PERMISSIBLE UNDER ARTICLE 10 OF 

THE TICADIA-KRONOS BIT. ....................................................................................... 26 

A. The Respondent’s measures were necessary to protect human health and to preserve 

the environment. .................................................................................................... 26 

B. The Respondent’s measures were neither discriminatory nor a disguised restriction 

on international investment. .................................................................................. 28 
 

Issue IV 

V. THE RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL. .......................................................................................................................... 29 

A. The Claimant consented to the admissibility of the Respondent’s counterclaims. 29 

1. The Respondent’s counterclaims fall within the Contracting Parties’ agreement 

to settle disputes under Article 11 of the Ticadia-Kronos BIT. ........................ 29 

2. Alternatively, the Parties consented to the admissibility of the Respondent’s 

counterclaims by agreeing to settle disputes under the SCC Arbitration 

Rules…… ......................................................................................................... 32 

B. The Claimant cannot rely on the requirement for a close connection to preclude the 

Respondent’s counterclaims. ................................................................................. 33 

1. There is no requirement for a close connection in the present arbitration. ...... 34 

2. Alternatively, even if the close connection requirement is applied, the 

Respondent’s counterclaims are closely connected to the principal claims 

submitted by the Claimant. ............................................................................... 34 

(i) The Respondent’s counterclaims and the Claimant’s principal claims share 

a close factual connection. ....................................................................................... 35 

(ii) Further and in the alternative, the Respondent’s counterclaims and the 

Claimant’s principal claims share a close legal connection. .......................... 36 
 

REQUEST FOR RELIEF ..................................................................................................... 38 



Page iii of xi 

 

LIST OF AUTHORITIES 

Treaties, Conventions, Rules 

Abbreviation Citation 

Draft Articles on 

Diplomatic Protection  

 

Draft Articles on Diplomatic Protection with Commentaries 

(International Law Commission, U.N. Doc. A/61/10, 2006) 

GATT 

 

General Agreement on Tariffs and Trade (Adopted on 30 October 

1947)  

 

VCLT Vienna Convention on the law of treaties  

(Adopted 23 May 1969) 

 

SCC Arbitration Rules Arbitration Rules of the Arbitration Institute of the Stockholm 

Chamber of Commerce  

(Adopted 1 January 2017) 

 

1976 UNCITRAL Rules UNCITRAL Arbitration Rules 

(Adopted 15 December 1976) 

 

2010 UNCITRAL Rules UNCITRAL Arbitration Rules 

(Adopted 6 December 2010) 

 

Travaux Preparatoires and Interpretive Tools 

Abbreviation Citation 

Oxford Dictionary  Oxford Dictionary of English (1st ed. 2010) 

UNCITRAL Working 

Group Report  

(13 Feb 2007) 

UNCITRAL Report of the Working Group on Arbitration and 

Conciliation on the Work of its fiftieth session. 

(New York, 9-13 February 2007) 

 

Commentaries and Articles 

Abbreviation Citation 

Atanasoya, Benoit, 

Ostřanský 

Dafina Atanasova; Adrián Martínez Benoit; Josef Ostřanský 

The Legal Framework for Counterclaims in Investment Treaty Arbitration 

(Kluwer Arbitration, 2014) 

 

 

Bernhardt R. Bernhardt 

Encyclopedia of Public International Law 

(North Holland, 1st ed., 1984) 

 

Dolzer & Schreuer Rudolf Dolzer; Christoph Schreuer 

Principles of International Investment Law 

(UK: Oxford University Press, 2012) 

 



Page iv of xi 

 

Efe U. Efe 

Nationality/Treaty Shopping: Can Host Countries Sift the Wheat from the 

Chaff? 

(CEPML Ann. Rev. 10-11, 2012) 

 

Gallagher N. Gallagher 

Parallel Proceedings, Res Judicata and Lis Pendens, in Mistelis, Loukas 

A., Lew, Julian D. M. (eds.), Pervasive Problems in International 

Arbitration 

(Netherlands; Kluwer Law International 2006) 

 

Hamida B. Hamida 

L'arbitrage Etat-investisseur cherche son Équilibre Perdu 

(France: International Law Forum, 2005) 

 

Lalive & Halonen P. Lalive, L. Halonon 

On the Availability of Counterclaims in Investment Treaty Arbitration 

(Czech Republic: Yearbook of International Law, 2011) 

 

Newcombe A. Newcombe 

General Exceptions in International Investment Agreements 

(Discussion Paper for the 8th WTO Conference, 2008) 

 

OECD Report  Organisation for Economic Co-operation and Development.  

International Investment Law: Understanding Concepts and Tracking 

Innovations 

2008 

 

Reinisch A. Reinisch 

The Use and Limits of Res Judicata and Lis Pendens as Procedural Tools 

to Avoid Conflicting Dispute Settlement Outcomes 

(The Law and Practice of International Courts and Tribunals, Volume 3, 

2004) 

 

Schreuer C. Schreuer 

The ICSID Convention: A Commentary 

(Cambridge, Cambridge University Press, 2001) 

 

Sornarajah M. Sornarajah 

The International Law on Foreign Investment 

(UK: Cambridge University Press, 2017) 

 

Veenstra-Kjos H. E. Veenstra-Kjos  

Counterclaims by Host States in Investment Treaty Arbitration 

(UK: Essex Court Chambers, 2007) 

 

Vinuales Jorge E. Vinuales; Z. Douglas; J Pauwelyn 

The Foundations of International Investment Law: Bringing Theory into 

Practice 

(UK: Oxford University Press, 2014) 

 

 



Page v of xi 

 

Waibel M. Waibel 

Investment Arbitration: Jurisdiction and Admissibility 

(UK: Cambridge University Press, 2014) 

 

WHO Report of 14 

October 2016 

World Health Organization 

Fact Sheet: Microcephaly  

(Accessed at: http://www.who.int/en/news-room/fact-

sheets/detail/microcephaly, 14 Oct 2016) 

 

 

Cases and Arbitral Awards 

Abbreviation Citation 

AIG v. Kazakhstan AIG Capital Partners, Inc. and CJSC Tema Real Estate Company Ltd. v. 

The Republic of Kazakhstan 

ICSID Case No. ARB/01/6 

Award of 7 Oct 2003 

Amco v. Indonesia Amco Asia Corporation v. Republic of Indonesia 

ICSID Case No. ARB/81/1 

Decision on Jurisdiction in Resubmitted Proceeding (10 May 1988) 

 

AMTO v. Ukraine Limited Liability Company Amto v. Ukraine 

SCC Case No. 080/2005 

Final Award (26 Mar 2008) 

 

Asian Agricultural 

Products v. Sri Lanka 

Asian Agricultural Products Ltd. v. Republic of Sri Lanka 

ICSID Case No. ARB/87/3 

Final Award (27 Jun 1990) 

 

Azurix v. Argentina Azurix Corp. v. The Argentine Republic 

ICSID Case No. ARB/01/12 

Award of 14 Jul 2006 

 

Azurix v. Argentina 

(Jurisdiction) 

Azurix Corp. v. The Argentine Republic 

ICSID Case No. ARB/01/12 

Decision on Jurisdiction (8 Dec 2003) 

 

Barcelona Traction  Barcelona Traction, Light & Power Co. Ltd. Case 

 1970 I.C.J. Rep 3 (1970) 

 

Barcelona Traction 

(Jessup) 

Barcelona Traction, Light & Power Co. Ltd. Case 

Separate Opinion of Judge Jessup 

 1970 I.C.J. Rep 3 (1970) 

 

Barcelona Traction 

(Nervo, Gros) 

Barcelona Traction, Light & Power Co. Ltd. Case 

Separate Opinions of Judges Padilla Nervo and Gros 

 1970 I.C.J. Rep 3 (1970) 

 



Page vi of xi 

 

Bosnia-Herzegovina v. 

Yugoslavia 

Application of the Convention on the Prevention and Punishment of the 

Crime of Genocide 

Judgment of 11 Jul 1996  

(Separate Opinion of Judge Shahabuddeen) 

 

Brazil-Tyres Brazil – Measures Affecting Imports of Retreaded Tyres  

WTO Case No. 332 (Appellate Body) 

Ruling Adopted 3 Dec 2007  

 

Canfor Corp v. United 

States 

Canfor Corp. v. United States 

UNCITRAL Arbitration Rules, Decision on Preliminary Question  

Decision of 6 June, 2006 

   

CEAC v. Montenegro Central European Aluminium Company (CEAC ) v. Montenegro 

ICSID Case No. ARB/14/8 

Award of July 2016 

 

China-Publications and 

Audiovisual Products 

China – Measures Affecting Trading Rights and Distribution Services 

for Certain Publications and Audiovisual Entertainment Products, 

WT/DS363/AB/R (Appellate Body) 

Ruling Adopted 21 Dec 2009  

 

Chevron Corp v. 

Ecuador 

Chevron Corporation and Texaco Petroleum Corporation v. The 

Republic of Ecuador 

UNCITRAL, PCA Case No. 2009-23 

Third Interim Award on Jurisdiction and Admissibility of 27 Feb 2012 

 

CME v. Czech Republic  CME Czech Republic B.V. v. The Czech Republic , Legal Opinion  

submitted to the Svea Court of Appeal, Prepared by Christoph Schreuer 

and August Reinisch 

UNCITRAL 

Legal Opinion (22 May 2002) 

 

CMS v. Argentina CMS Gas Transmission Company v. The Republic of Argentina  

ICSID Case No. ARB/01/8 

Decisions of the Tribunal on Objections to Jurisdiction (17 Jul 2003) 

 

Crystallex v. Venezuela Crystallex International Corporation v. Bolivarian Republic of 

Venezuela 

ICSID Case No. ARB(AF)/11/2 

Award of 4 Apr 2016 

 

Dede v. Romania Ömer Dede and Serdar Elhüseyni v. Romania 

ICSID Case No. ARB/10/22 

Award of 5 Sep 2013 

 

Diallo case  Ahmadou Sadio Diallo, Guinea v. Democratic Republic of the Congo 

ICJ GL No 103 

Judgment of 24th May 2007 

 



Page vii of xi 

 

EC-Asbestos European Communities – Measures Affecting Asbestos and Products 

Containing Asbestos 

WTO Case No. 135 (Appellate Body) 

Ruling adopted 11 Apr 2001 

 

Enron v. Argentina Enron Corporation and Ponderosa Assets, L.P. v. Argentina Republic 

ICSID Case No. ARB/01/3 

Award of 22 May 2007 

 

Fireman’s Fund v. 

Mexico 

Fireman's Fund Insurance Company v. The United Mexican States 

ICSID Case No. ARB(AF)/02/1 

Award of 17 Jul 2006 

 

Goetz v. Burundi Antoine Goetz et consorts v. Republic of Burundi 

ICSID Case No. Arb/95/3 

Award of 10 Feb 1999 

 

Hamester v. Ghana Gustav F W Hamester GmbH & Co KG v. Republic of Ghana 

ICSID Case No. ARB/07/24 

Award of 18 Jun 2010 

 

H&H v. Egypt H&H Enterprises Investments, Inc. v. Arab Republic of Egypt 

ICSID Case No. ARB 09/15 

Decision on Respondent’s Objection to Jurisdiction of 5 Jun 2012 

 

I’m Alone case S.S. "I'm Alone" (Canada v. United States) 

3 R.I.A.A. 1610 

Award of 1935 

 

JSW Solar v. Czech 

Republic  

JSW Solar v. Czech Republic  

PCA Case No 2014-03 

Award of 11 October 2017 

 

Khan Resources v. 

Mongolia 

Khan Resources Inc v. The Government of Mongolia 

UNCITRAL 

Decision on Jurisdiction (25 Jul 2012) 

 

Korea-Beef Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef 

WTO Case No. 161 (Appellate Body) 

Ruling adopted 31 Jul 2000 

 

LG&E v. Argentina LG&E Energy Corp v. Argentine Republic 

ICSID Case No. ARB/02/1 

Decision on Liability on 3 Oct 2006 

 

Metalclad v. Mexico Metalclad Corporation v. The United Mexican States 

ICSID Case No. ARB(AF)/97/1 

Award of 30 Aug 2002 

 

 



Page viii of xi 

 

Metal-Tech v. 

Uzbekistan 

Metal-Tech Ltd. v. Republic of Uzbekistan 

ICSID Case No. ARB/10/3 

Award of 4 Oct 2013 

 

Methanex v. USA Methanex Corporation v. United States of America 

UNCITRAL 

Final Award of 2 Aug 2005 

 

Murphy Exploration v. 

Ecuador (Expert 

Opinion) 

Murphy Exploration & Production Company International v. Republic 

of Ecuador 

PCA Case No. 2012-16 (formerly AA 434) 

Expert Opinion of Professor Steven R. Ratner (15 Mar 2013) 

 

Murphy Exploration v. 

Ecuador (Abi-Saab) 

 

Murphy Exploration & Production Company International v. Republic 

of Ecuador 

PCA Case No. 2012-16 (formerly AA 434) 

Separate Opinion of Abi-Saab (15 Mar 2013) 

 

Noble Ventures v. 

Romania 

Noble Ventures, Inc. v. Romania 

ICSID Case No. ARB/01/11 

Award of 12 Oct 2005 

 

Occidental v. Ecuador Occidental Exploration v. The Republic of Ecuador 

LCIA Case No. UN3467 

Final Award (1 Jul 2004) 

 

Oxus Gold v. 

Uzbekistan 

Oxus Gold v. Republic of Uzbekistan 

UNCITRAL 

Award of 17 Dec 2015 

 

Pantechniki v. Albania Pantechniki S.A. Contractors & Engineers (Greece) v. The Republic of 

Albania 

ICSID Case No. ARB/07/21 

Award of 30 Jul 2009 

 

Paushok v. Mongolia Sergei Paushok v. The Government of Mongolia 

UNCITRAL 

Award on Jurisdiction and Liability (28 Apr 2011) 

 

Petrobart v. Kyrgyz 

Republic 

Petrobart Limited v. The Kyrgyz Republic 

SCC Case No. 126/2003 

Award of 29 Mar 2005 

 

Phoenix Action v. 

Czech Republic 

Phoenix Action, Ltd. v. Czech Republic 

ICSID Case No. ARB/06/5 

Award of 15 April 2009 

Pope & Talbot v. 

Canada 

Pope & Talbot Inc. v. The Government of Canada 

UNCITRAL 

Interim Award of 26 Jun 2000 

 



Page ix of xi 

 

Quiborax v. Bolivia Quiborax S.A., Non Metallic Minerals S.A. v. Plurinational State of 

Bolivia 

ICSID Case No. ARB/06/2 

Award of 16 Sep 2015 

 

Roussalis v. Romania Spyridon Roussalis v. Romania  

ICSID Case No. ARB/06/1 

Award of 7 Dec 2011 

 

Roussalis v. Romania 

(Declaration by Prof. 

Reisman) 

Spyridon Roussalis v. Romania  

ICSID Case No. ARB/06/1 

Declaration of 28 Nov 2011 

 

Rusoro Mining v. 

Venezuela 

Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela  

ICSID Case No. ARB(AF)/12/5 

Award of 22 Aug 2016 

 

Saluka v. Czech 

Republic 

Saluka Investments B.V. v. The Czech Republic 

UNCITRAL 

Decision on Jurisdiction (7 May 2004) 

 

SGS v. Paraguay SGS Société Générale de Surveillance S.A. v. The Republic of Paraguay 

ICSID Case No. ARB/07/29 

Decision on Jurisdiction (12 Feb 2010) 

 

SGS v. Philippines SGS Société Générale de Surveillance S.A. v. Republic of the Philippines 

ICSID Case No. ARB/02/6 

Decision of Jurisdiction (29 Jan 2004) 

 

Shrimp Turtle Case United States – Import Prohibition of Certain Shrimp and Shrimp 

Products 

WTO Case No. 61 (Appellate Body) 

Ruling adopted 6 Nov 1998 

 

Southern Bluefin Tuna 

Case 

Southern Bluefin Tuna Case between Australia and Japan and between 

New Zealand and Japan 

Arbitral Tribunal constituted under Annex VII of the United Nations 

Convention on the Law of the Sea 

Award on Jurisdiction and Admissibility (4 Aug 2000) 

 

Supervision Control v. 

Costa Rica 

Supervision y Control S.A. v. Republic of Costa Rica 

ICSID Case No. ARB/12/4 

Award of 18 Jan 2017 

 

Tecmed v. Mexico Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States 

ICSID Case No. ARB (AF)/00/2 

Award of 29 May 2003 

 
 



Page x of xi 

 

Teinver v. Argentina Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del 

Sur S.A. v. The Argentine Republic 

ICSID Case No. ARB/09/1 

Decision on Jurisdiction (21 Dec 2002) 

Thunderbird v. Mexico International Thunderbird Gaming Corporation v. United Mexican 

States 

UNCITRAL/NAFTA 

Award of 26 January 2006 

Tokios Tokelės v. 

Ukraine 

Tokios Tokelės v. Ukraine 

ICSID Case No ARB/02/18 

Dissenting Opinion of Weil of 29 April 2004 

Trail Smelter Case Trail Smelter Case (United States v. Canada) 

3 UNRIAA 

Award of April 16, 1938, and March 11, 1941 

 

TSA v. Argentina TSA Spectrum de Argentina S.A. v. Argentine Republic  

ICSID Case No. ARB/05/5 

Award of 19 Dec 2008. 

 

Urbaser v. Argentina Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia 

Ur Partzuergoa v. The Argentine Republic 

ICSID Case No. ARB/07/26 

Award of 8 Dec 2016 

 

Vivendi v. Argentina 

(Annulment) 

Vivendi Universal S.A. v. Argentine Republic 

ICSID Case No. ARB/97/3 

Decision on Annulment (3 Jul 2002) 

 

Waste Management v. 

Mexico 

Waste management, Inc. v. United Mexican States 

ICSID Case No. ARB(AF)/98/2 

Award of 2 Jun 2000 

 

Yaung Chi Oo v. 

Myanmar 

Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar 

ICSID Case No. ARB/01/1 

Award of 31 March 2003 

 

 

 

  



Page xi of xi 

 

 LIST OF ABBREVIATIONS 

Abbreviation Expansion 

BIT Bilateral Investment Treaty 

Claimant Fenoscadia Limited 

Concession 

Agreement 

Concession Agreement between the Republic of Kronos and 

Fenoscadia Limited Executed on 1 June 2000 

Contracting Parties The Republic of Ticadia and the Republic of Kronos as parties to the 

1995 Ticadia-Kronos BIT 

Fenoscadia Fenoscadia Limited 

FET Fair and Equitable Treatment Standards 

ICJ International Court of Justice 

KEA Kronian Environmental Act 

Kronian 

Environmental Act 

The Kronian Environmental Act passed on 12 June 2015. 

p./pp. Page/Pages 

Parties The Claimant and the Respondent 

PO1 Procedural Order No. 1 (Made on 8 June 2018), in the Arbitral 

Proceedings Fenoscadia Limited v. Republic of Kronos 

PO2 Procedural Order No. 2 (Made on 26 June 2018), in the Arbitral 

Proceedings Fenoscadia Limited v. Republic of Kronos 

PO3 Procedural Order No. 3 (Made on 30 August 2018), in the Arbitral 

Proceedings Fenoscadia Limited v. Republic of Kronos 

Respondent The Republic of Kronos 

Study Kronian Federal University Study on Exploitation of Lindoro in 

Kronos' Territory made on May 15 2016 

Ticadia-Kronos 

BIT/ Treaty 

1995 Agreement between the Republic of Ticadia and the Republic 

of Kronos for the Promotion and Reciprocal Protection of 

Investments 

Tribunal The present tribunal constituted to hear the Arbitral Proceedings 

Fenoscadia Limited v. Republic of Kronos  



Page 1 of 38 

 

STATEMENT OF FACTS 

Parties to the Dispute 

1. The Claimant is a limited liability company that was incorporated under the laws of the 

Ticadia in 1993. In 20 April 2000, the Claimant successfully won the public auction and 

entered into a concession agreement (“Concession Agreement”) with the Respondent on 

1 June 2000.  Under the Agreement, the Claimant was given a concession to exploit 

lindoro for eighty years. 

2. The Respondent concluded the Agreement between the Republic of Ticadia and the 

Republic of Kronos for the Promotion and Reciprocal Protection of Investments on 30 

June 1995.  

Claimant’s business structure and activities 

3. At the time of its incorporation, all of the Claimant’s shareholders were Ticadian 

nationals. However, at present, 35% of the Claimant’s shares is owned by three Kronian 

nationals while the remaining 65% is held by a private fund composing of nationals from 

different countries. 

4. The Kronian shareholders exert considerable influence over the Claimant’s operational 

and management. Due to their experience and expertise in the mining industry, these 

shareholders influence decisions over the Claimant’s mining activities. Ever since the 

Kronian nationals acquired shares in the Claimant, the Claimant’s Board of Directors 

have since comprised of a majority of other Kronian nationals.  

5. In recent times, the Board of Directors have also favored the commercial interests in the 

Kronos and the growing trend in the company is that the majority of decisions are 

implemented there. 

6. In 2010, the Claimant decided to transfer and concentrate almost all of its mining 

activities and resources in Kronos and effectively shut down its mining operations in 

Ticidia.  

The Kronian Government’s regulation of environmental-sensitive activities  

7. In 2014, the Nationalist Party emerged victorious at the general elections for the Kronian 

House of Representatives (“The House”) and gained a parliamentary majority. The 

Nationalist Party’s Presidential Candidate, Mr. Curat Bazings, also won the Presidential 

election in Kronos.  
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8. In March 2015, Mr. Bazings sent to The House a draft bill for regulating mining activities 

within the Respondent’s territory. Subsequently, the House passed the “2015 Kronian 

Environmental Act” (“KEA”), which was based on Mr. Bazings’ draft bill. The KEA is 

mostly based on the international obligations and definitions set forth at the Protocol on 

Water and Health to the 1992 Convention on the Protection and Use of Transboundary 

Watercourses and International Lakes. The KEA requires miners to protect the waters of 

the regions where extraction takes place. Prior to the KEA’s passing, there was no specific 

regulatory framework for mining activities.  

9. In 12 June 2015, Respondent’s Government created the Ministry of Environmental 

Matters (“the Ministry”), which was in charge of formulating and enforcing the 

Respondent’s environmental-related policies.  

10. In October 2015, the Ministry released data indicating that the concentration of toxic 

waste found in Respondent’s largest river, the Rhea River, had sharply increased since 

2010.  

11. Subsequently, the Kronian Federal University published a study concluding that the 

contamination of the Rhea River is “undoubtedly a direct consequence of the exploitation 

of lindoro”. The Study also acknowledged the presence of graspel, a toxic component 

released during the exploitation of lindoro, in the Rhea River waters.  The study also 

shows that there has been a constantly yearly increase in cardiovascular disease (“CVD”) 

in the population of the areas near the exploitation of lindoro, with incidence of CVD 

rising by 45% since 2011. At least 10 different studies conducted by top-tier universities 

and independent researchers across the globe over the last 5 years have demonstrated a 

connection between water contamination by graspel and an increase in cardiovascular 

disease in the population of the surrounding area.  

12. Furthermore, the study also observed that 88% of the newborns examined had shown 

early symptoms of microcephaly, such as disturbances in motor functions and facial 

distortions. Microcephaly was virtually non-existent in Kronos until 2012. 

13. Following this, on 7 September 2016, Mr. Bazings issued the Presidential Decree No. 

2424 (“The Decree”). As stated in its preamble, the Decree was made in consideration 

of the “utmost importance of the protection of the environment, our natural resources and 

human life in Kronian territory”. The Decree immediately prohibited the exploitation of 

lindoro in all Respondent’s territory and revoked the Claimant’s license. 
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Claimant’s claims before the Kronian Federal Courts  

14. On 8 September 2016, the Claimant applied to the Kronos federal court seeking to 

suspend the effects of the Decree until negotiations with the Government took place. The 

Claimant also sought to declare the decree unconstitutional on grounds of violation of 

legislative due process.  

15. On 22 February 2017, the Respondent maintained its position that the Decree would not 

be revoked. The Claimant subsequently withdrew its appeal to the Kronos Circuit Court 

and suggested that they would have been futile.    

Claimant commencing proceedings before this Tribunal 

16. On 10 November 2017, the Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce.  
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ARGUMENTS 

- ISSUE I - 

I. THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE OVER THE 

CLAIMS  

1. The Claimant has the burden of proving that the conditions for jurisdiction ratione 

personae in the Ticadia-Kronos BIT have been satisfied.1 In determining if jurisdiction 

exists, the Tribunal is not bound to accept as true the facts alleged by the Claimant.2 

2. The Respondent will show that the Claimant does not come close to discharging its 

burden of proof for two alternative reasons: (A) The Tribunal lacks jurisdiction ratione 

personae as the Claimant does not qualify as an investor under Article 1(4) of the 

Ticadia-Kronos BIT, and (B) Alternatively, the Tribunal should pierce the corporate 

veil and treat the Claimant as a Kronian national, given the abuse of legal personality 

that has occurred. Accordingly, the Claimant cannot enjoy the rights and protections 

derived from the investment. 

A. The Tribunal lacks jurisdiction ratione personae as the Claimant does not 

qualify as an investor under Article 1(4) of the Ticadia-Kronos BIT. 

1. Under a proper interpretation of the treaty, the criterion of corporate nationality is 

that of a close and permanent connection with a Contracting Party. 

(i) The ordinary meaning and context of the Treaty indicate that the Contracting 

Parties did not intend to define corporate nationality by reference to 

incorporation under the municipal law of a Contracting Party. 

3. An investor is defined under Article 1(4) of the Ticadia-Kronos BIT as3:  

“a Contracting Party, or a person or an enterprise of a Contracting Party, that seeks 

to make, is making or has made an investment in the other Contracting Party’s 

territory.” 

4. This definition must be interpreted in light of the principles laid out in Article 31 of the 

                                                      

1 Canfor Corp. v. United States at [176]. 
2 Phoenix Action v. Czech Republic at [62]. 
3 Record at lines 1093-1095 (p.39). (emphasis added) 
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Vienna Convention on the Law of Treaties.4 The only relevant inquiry here is whether 

or not the Claimant, Fenoscadia Ltd., falls under the treaty definition of an “enterprise 

of a Contracting Party”. 

5. As stated under Article 31(1) of the VCLT, the ordinary meaning of a treaty’s text is of 

primary importance in any interpretive exercise.5 Here, the Contracting Parties did not 

choose to define an “enterprise of a Contracting Party” by reference to incorporation in 

accordance with the laws of a Contracting Party, as is commonly done in many 

investment treaties.6 Instead, the Contracting Parties opted simply to use the preposition 

“of” to describe the relationship that such an enterprise must have with a Contracting 

Party.7 In these premises, it is reasonable to conclude that the Contracting Parties did 

not intend for corporate nationality under the treaty to be defined by reference to 

incorporation under their municipal laws. 

6. This conclusion is also confirmed by the context of the Treaty. Where the Contracting 

Parties intend for a particular matter to be governed by domestic law, they use express 

language to that effect. For instance, Article 1(1)(c) of the Ticadia-Kronos BIT defines 

the term “investment” by reference to loans and other forms of debt security, provided 

they are “treated as regulatory capital by the Contracting Party in whose territory the 

financial institution is located”.8 Hence, absent such express reference, this Tribunal 

should conclude that the Contracting Parties intended for the term “enterprise” to be 

interpreted independently from the national laws of the Contracting Parties. 

(ii)  The object and purpose of the treaty supports the application of the test for 

a close and permanent connection as the Contracting Parties only intended 

to extend protection to genuine Ticadian nationals. 

7. Furthermore, applying the close and permanent connection test is the most consistent 

with the object and purpose of the BIT.9 This is because the BIT was concluded in order 

to secure “reciprocal protection of investment”, “economic cooperation… with respect 

to investment by nationals and companies of one Contracting Party in the territory of 

                                                      

4 JSW Solar Energy v. Czech Republic [208]. 
5 Article 31(1) of the VCLT. 
6 OECD Report at [129]. 
7 Oxford Dictionary, ‘Of’. 
8 Record at lines 1062-1064 (p.38). 
9 Article 31(1) of the VCLT. 
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the other Party” and “economic cooperation between the Contracting Parties”.10  

8. Applying the close and permanent connection test ensures that only investors who are 

truly Ticadian are granted protections under the Treaty. This secures the desired 

reciprocal economic development by ensuring mutual benefit to both Contracting 

Parties when an investment is made. Additionally, such a test prevents the 

internationalization of domestic investments and guards against the illegitimate 

manipulation of the investment protection system.11  

(iii) The close and permanent connection test is the touchstone of corporate 

nationality at international law. 

9. Under Article 31(3)(c) of the VCLT, this Tribunal must also take into account the 

relevant rules of international law in interpreting the Ticadia-Kronos BIT. 

10. At international law, a company is considered a national of a state if a close and 

permanent connection between the company and that state exists. This is a general 

principle of law that was recognized by Judge Jessup in the Barcelona Traction case.12 

In reaching this conclusion, Judge Jessup noted that tribunals are to look beyond the 

formal conceptions of corporate law and instead, focus on the economic reality of the 

corporation and identify if a close and permanent connection exists with a particular 

state.13 This conclusion was also corroborated by Judge Padilla Nervo and Judge Gros 

in the same case.14  

11. This approach is also confirmed by arbitral jurisprudence and international instruments. 

For instance, Professor Weil in Tokios Tokeles v. Ukraine concluded that when 

determining the nationality of corporate investors, one must identify if a connection 

exists in terms of both control and source of capital.15  

12. Similarly, international instruments such as the Draft Articles on Diplomatic 

Protection 16 , which have been described as embodying the rules of customary 

international law17, support such a view. Specifically, Article 9 of the Draft Articles sets 

                                                      

10 Record at line 1045 (p.38). 
11 Efe at [3]. 
12 Barcelona Traction (Jessup) at [170]-[171].  
13 Ibid.  
14 Barcelona Traction (Nervo, Gros) at [280]-[283]. 
15 Tokios Tokeles v. Ukraine at [23]. 
16 Draft Articles on Diplomatic Protection. 
17 Diallo case at [23]. 
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out conditions in which a corporation’s nationality is to be determined by the presence 

of a close and permanent connection. This involves looking at (a) whose nationals are 

in control (b) the location of substantial business activities; and (c) the seat of 

management and financial control. This assessment is to be done at the timing of the 

dispute rather than at the point of incorporation. When these factors are fulfilled, a 

corporation’s nationality based on the place of incorporation, may be disregarded.  

13. Therefore, the close and permanent connection test must be applied to determine the 

Claimant’s nationality for the purposes of establishing jurisdiction ratione personae. 

2. Fenoscadia does not maintain a close and permanent connection with Ticadia. 

14. Here, the Claimant does not bear a close and permanent connection to Ticadia and 

cannot be considered as an enterprise of Ticadia. This is because the Claimant (i) does 

not undertake substantial business activities in Ticadia; (ii) is controlled by Kronian 

nationals, and (iii) has its seat of management and financial control in Kronos. It is in 

substance a Kronian national and should not be allowed to bring a claim against its home 

State under the Ticadia-Kronos BIT.  

(i) Fenoscadia no longer undertakes substantial business activities in 

Ticadia. 

15. The phrase ‘substantial business activities’ necessitates an examination into the 

materiality of the activities being undertaken. 18  The primary purpose of such a 

requirement is to prevent treaty shopping by ensuring that a corporate investor has 

realistic ties to its State of incorporation rather than merely being a shell company used 

to obtain a nationality of convenience.19  

16. Fenoscadia currently undertakes little or essentially no activities in Ticadia, its place of 

incorporation. Since 2010, the Claimant has transferred and concentrated almost all its 

mining activities and resources in Kronos and effectively shut down its mining 

operations in Ticadia. 20  Further, there has been a growing trend in the company 

favouring its interests in Kronos with most of the decisions being implemented in 

                                                      

18 AMTO v. Ukraine at [69]. 
19 AMTO v. Ukraine at [61]. 
20 Record at line 931 (p.33). 
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Kronos given the concentration of the company’s activities there.21  

17. On the other hand, there is no contemporaneous evidence that Fenoscadia still operates 

business premises at the registered address. The premises could be unoccupied or 

inaccessible to the public, which was the case in CEAC v. Montenegro.22 It could very 

well be a mere “mailbox” company. 

18. Further, although the Claimant fulfils its tax obligations in Ticadia 23 , this fact is 

equivocal at best. No indication is given as to the type and degree of tax obligations the 

Claimant has in Ticadia. If the Claimant seeks to rely on the payment of tax, they should 

also be required to prove the contents of Kronian tax law and what specific tax 

obligations were discharge.24 Without such proof, the mere fact of tax compliance does 

not evince the conduct of substantial business within the jurisdiction since this could 

merely be a consequence of incorporation and the “minimum legal requirements” under 

Kronian law.25 

(ii) Fenoscadia is under the de facto control of Kronian nationals. 

19. With respect to the factor of control, the Tribunal must look at where the ultimate source 

of control lies.26  

20. From the outset, the Respondent acknowledges that the private equity fund of Ticadia 

owns a majority of shares in Fenoscadia.27 However, this Tribunal is not so narrowly 

constrained by mere quantitative differences in shareholding - control is not a numbers 

game. As stated by the tribunal in the NAFTA award of Thunderbird v. Mexico, de facto 

control may be determined by looking at who has:28 

“the power to effectively decide and implement the key decisions of the business 

activity of an enterprise and, under certain circumstances, control can be achieved 

by the existence of one or more factors such as technology, access to supplies, access 

to markets, access to capital, knowhow and authoritative reputation.” 

21. In the instant case, the Kronian shareholders exercise de facto control over Fenoscadia. 

                                                      

21 Record at line 935 (p.34).  
22 CEAC v. Montenegro at [190]. 
23 Record at line 1519 (p.56). 
24 CEAC v. Montenegro at [140]. 
25 Yaung Chi Oo v. Myanmar at [51]. 
26 TSA v. Argentina. 
27 Record at line 895 (p.32). 
28 Thunderbird v. Mexico at [180]. 
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Not only do they own 35% of the Claimant’s shares, they also have special experience 

and domain expertise in the mining industry which gives them considerable influence 

over the company’s decision-making. 29  Given their knowhow and their ability to 

provide access to the Kronos market, these Kronian shareholders are determinative in 

relation to the operation and management of the Claimant’s mining activities in 

Kronos.30  

22. Although the private equity fund holds the majority of the voting shares on paper, it has 

been content to leave the running of the company to the Kronian shareholders in 

practice. This is reflected in how the shareholders have elected a board comprising of a 

majority of Kronian nationals over the past five years31, despite the voting rights of the 

shareholders being proportional to their shares.32  

23. These facts are analogous to that of Thunderbird Gaming Corporation v. Mexico, where 

the tribunal found that Thunderbird exercised de facto control over the EDM entities 

despite having less than 50% ownership of these entities. 33  This was because 

Thunderbird had the ability to exercise a significant influence on the decision-making 

of EDM and was the driving force behind EDM’s business in Mexico. Likewise, in the 

case of Fenoscadia whose lifeblood lies in the exploiting of earth metals34, the Kronian 

shareholders’ experience and expertise in the mining industry, coupled with their power 

to effectively influence the business decisions of the company, demonstrate that the 

company is under the de facto control of Kronian nationals. 

(iii)Fenoscadia’s seat of management is located in Kronos and not Ticadia. 

24. In determining the effective seat of management, this Tribunal must examine if there 

are any indicia of management in that State.35 This involves examining the nationalities 

of the management personnel and the location at which they implement business 

decisions.36  

25. In terms of nationalities, the Claimant’s Board of Directors mainly consist of Kronian 

                                                      

29 Record at line 895 (p.32). 
30 Ibid. 
31 Record at line 901 (p.33). 
32 Record at line 1519 (p.56). 
33 Thunderbird v. Mexico at para. [108]. 
34 Record line 117 (p.4). 
35 Yaung Chi Oo v. Myanmar at [51]-[52]. 
36 Ibid. 
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nationals.37 The current Chief Executive Officer also travels to and stays in Kronos for 

long durations in order to manage the enterprise. In other words, the business is indeed 

managed from Kronos and not Ticadia.38  

26. Furthermore, in terms the location of the decisions, most of the Board’s decisions favor 

the commercial interests in Kronos and are implemented there instead of Ticadia.39 As 

such, the Claimant’s effective seat of management is located in Kronos. 

27. Therefore, the Claimant is properly a national of Kronos, rather than Ticadia. On this 

basis, jurisdiction ratione personae is not established.   

B. Alternatively, the Tribunal should disregard the corporate personality and 

deny jurisdiction on the grounds of an abuse of rights. 

28. The principle of abuse of rights will prohibit the use of an existing right in circumstances 

which are not intended at the time of the right’s creation.40  

29. In the present case, the dispute resolution mechanism in the Ticadia-Kronos BIT was 

intended for use in international investment disputes, which are “disputes between 

States and foreign investors”.41 The BIT “is not meant for investment disputes between 

States and their own nationals".42 This is made clear by Article 11 of the Ticadia-Kronos 

BIT, which only relates to disputes “between a Contracting Party and an investor of the 

other Contracting Party”.43 

30. Accordingly, if an “investment effectively belongs to a particular economy” and is the 

proper object of its protection44, the Tribunal has a discretion to disregard the corporate 

nationality of an enterprise and deny the claim.  

31. For example, in the I’m Alone case, the Claims Commission decided that the ship in 

question was “de facto owned, controlled, and at critical times, managed…by a group 

of persons acting in concert who were entirely, or nearly so, citizens of the United 

States”.45 As such, the Tribunal disregarded the ship’s place of incorporation and denied 

                                                      

37 Record at line 901 (p.33). 
38 Record at line 903 (p.33). 
39 Record at line 931 (p.33). 
40 Bernhardt at p.1051. 

41 Tokios Tokelės v. Ukraine at [5].  
42 Ibid.  
43 Record at line 1226 (p.44). 
44 Barcelona Traction at [85]-[89]. 
45 I’m Alone case at [1617]-[1618]. 
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jurisdiction. 

32. Similarly, in the present case, the Claimant was effectively owned and controlled by 

Kronian shareholders at all critical times since 2012. As canvassed above in [15]-[26],  

the Kronian shareholders held considerable influence over the Claimant. Furthermore, 

the Claimant lacked significant assets or operations in Ticadia and is effectively a 

vehicle of Kronian investments. To entertain the Claimant’s claims would be to condone 

the abuse of corporate form.46  

33. As such, the Tribunal should deny jurisdiction on the grounds of an abuse of rights.  

 

  

                                                      

46 Phoenix Action v. Czech Republic at [113]. 
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- ISSUE II - 

II. THE CLAIMANT’S CLAIMS ARE INADMISSIBLE BEFORE THE ARBITRAL 

TRIBUNAL. 

A. Article 11(3) of the Ticadia-Kronos BIT precludes investors from pursuing the 

same claims before one of the enumerated forums. 

34. Article 11(3), when read alongside Article 11(2) of the Ticadia-Kronos BIT, is a fork-

in-the-road type provision that precludes the availability of SCC arbitration when the 

Claimant has selected another forum to pursue its investment treaty claim. 

35. Articles 11(2) and (3) set out the dispute resolution mechanism of the treaty. Article 

11(2) requires the parties to seek an amicable settlement by consultation and 

negotiation. If this is not possible, the investor is permitted, to submit the dispute for 

resolution: 47 

“(a) to the domestic courts or administrative tribunals of the Contracting Party 

that is party to the dispute; or (b) in accordance with any applicable, previously 

agreed dispute-settlement procedures; or (c) in accordance with the third 

paragraph below.” 

Article 11(3) allows the investor, six months after the dispute arises, to submit the 

dispute for resolution by arbitration under the Arbitration Institute of the Stockholm 

Chamber of Commerce, if the investor has not submitted the dispute for resolution to 

domestic fora or in accordance with other agreed procedures.48  

36. The use of the word “or” normally carries a disjunctive meaning that signifies that the 

enumeration is between two or more mutually exclusive alternatives.49 This indicates 

that a choice as to fora in Article 11(2) is limited to one of the enumerated alternatives.50 

It bears mentioning that the use of the word “or” is repeated in Article 11(3) in reference 

to (a) domestic fora or (b) other agreed procedures by the parties, reinforcing this 

interpretation of mutual exclusivity. 

                                                      

47 Record at line 1226 (p.44). 
48 Ibid.  
49 Murphy Exploration v. Ecuador (Abi-Saab) at [6]-[7]. 
50 Ibid.  
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37. Further, the language and structure of Articles 11(2) & 11(3) are similar to that of Article 

VI(2)-(3) of the US-Ecuador BIT, which has been interpreted by the tribunal in Murphy 

Exploration v. Ecuador as giving rise to a fork-in-the-road provision.51 Indeed, many 

other tribunals have also reached a similar conclusion when faced with provisions of 

similar language.52  

38. The juridical effects of such fork-in-the-road provisions are clear. Dolzer and Schreuer 

define a fork-in-the-road provision, in their leading treatise on international investment 

law Principles of International Investment Law, as a clause which:53 

“provides that the investor must choose between the litigation of its claims in 

the host state’s domestic courts or through international arbitration and that the 

choice, once it has been made, is final.”  

Other commentators such as Dr. Gabrielle Kaufmann-Kohler and Lucy Reed share the 

same view of such clauses.54  

39. Similarly, in the present case, the Claimant will be precluded from pursuing a claim 

before an arbitral tribunal if the same claim has been submitted before the Kronian 

Federal Courts. 

40. Although the Claimant may argue that the application of Articles 11(2) and (3) are not 

triggered as the lawsuit before the Kronian domestic courts has been withdrawn, it is 

clear from the plain meaning of the word “submit”55 that the mere submission of the 

dispute to one of the enumerated forums, is sufficient to constitute a choice as to forum 

under Articles 11(2) and (3).  

41. In contrast, other investment treaties use express language to that effect when the mere 

submission of disputes does not amount to a choice of forum. For example, as observed 

in Supervision Control v. Costa Rica, Article XI.3 of the Costa Rica-Spain BIT allows 

an investor to bring a claim before an arbitral tribunal as long as the national court has 

not issued a decision and provided that the investor has withdrawn the domestic suit. 

Such express language is clearly missing here.  

42. Therefore, the only question before this Tribunal is whether the Claimant has submitted 

                                                      

51 Murphy Exploration v. Ecuador at [30]. 
52 Vivendi v. Argentine Republic at [54]; CMS v. Argentina at [80]. 
53 Dolzer & Schreuer at p.267. 
54 Murphy Exploration v. Ecuador (Expert Opinion) at [29]. 
55 Record at line 1238 (p.44). 
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the same claim before the Kronian Federal Courts.  

B. The Claimant is prevented from pursuing the present claims as the same claims 

were previously submitted before the Kronos Federal Court.  

1. Claims are treated as the same if they share the same fundamental basis. 

43. In determining if the same dispute has been submitted for resolution before domestic 

and international fora, tribunals have commonly applied the “fundamental basis” test.56 

Under this approach, a claim before the tribunal at international arbitration will be taken 

to be substantially the same claim submitted before domestic fora, if both claims share 

a fundamental normative basis and pursue the same underlying purpose.57 

44. The Claimant may argue that the appropriate test in determining the similarity of claims 

is the “triple identity” test58, where claims are treated as identical if they involve the 

same: (i) parties, (ii) cause of action, and (iii) object/relief sought.59  However, the 

approach espoused under the fundamental basis test is more appropriate for two main 

reasons. 

45. First, the triple identity test is highly artificial. The triple identity test adopts a 

formalistic method of determining an identity between claims by analysing the specific 

parties, causes of action and the relief sought in both proceedings.60 A strict application 

of the triple identity test would allow two claims to be regarded as different through a 

mere reformulation of causes of action, and may result in situations where an investor 

is allowed to continually re-litigate the same dispute on the basis of the same facts. 61 

Likewise, an investor can exercise his discretion to seek a different type of relief, in 

order to render otherwise identical proceedings dissimilar. As astutely noted by the 

Tribunal in the Southern Bluefin Tuna case, such an approach is artificial62 and goes 

against the very purpose of such constraints in preventing a multiplicity of similar 

proceedings. 63  Similarly, notable jurists such as Professor Schreuer and Professor 

                                                      

56 Woodruff; Vivendi v. Argentina (Anullment) at [101]; Pantechniki v. Albania; H&H v. Egypt. 
57 Supervision Control v. Costa Rica at [315]. 
58 Azurix v. Argentina at [88]. 
59 Trail Smelter Case at p.1952. 
60 Gallagher at [17]-[36]. 
61 Ibid.  
62 Southern Blue Fin Tuna at [54].  
63 Reinisch at p.72. 
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Reinisch have advocated for a more flexible approach to assess the similarity of 

claims.64 

46. Second, the strict approach of the triple identity test potentially deprives forum election 

clauses such as the present one, of any practical meaning. This is because the triple 

identity test requires a strict coincidence of parties, causes of action, and object, which 

pegs the similarity of claims to an unrealistic threshold.65 The significance of this point 

is highlighted by the fact that claims made under a BIT often cannot be made before 

domestic fora66, thereby ensuring that such claims would never be the “same”. The strict 

approach under the triple identity test would thus be contrary to the principle of effet 

utile or effective interpretation.67 

47. Accordingly, this Tribunal should apply the fundamental basis test, as it is a more 

flexible approach that gives effect to the provisions of the Ticadia-Kronos BIT.  

2. The Claimant’s previous claims before the Kronian Federal Court and its present 

claims rest on the same fundamental basis.  

48. The Claimant’s previous claims before the Kronian Federal Court and its present claims 

share the same normative basis and underlying purpose. 

49. First, in relation to the normative basis, both the present claim and the proceedings 

before the Kronos Federal Court concern the legitimacy of Presidential Decree No. 

2424. The Claimant’s lawsuit concerned the validity of the Decree - the manner in which 

the Decree was passed and whether or not it was constitutional.68 Similarly, the inquiry 

before this Tribunal under the BIT concerns the lawfulness of the Decree as a legitimate 

regulatory measure, justifying expropriation. 69  Accordingly, the legitimacy of 

Presidential Decree No. 2424 is put front and center in both claims.  

50. Second, both claims share the same purpose. While the Respondent acknowledges that 

the specific remedy being sought in both claims is different in name, the ultimate 

purpose remains the same – the vindication of the Claimant’s rights under the 

Concession Agreement. In its previous claim before the Kronian Federal Court, the 

                                                      

64 CME v. Czech Republic at pp.73-90. 
65 Khan Resources v. Mongolia at [391]. 
66 Khan Resources v. Mongolia at [394]; Dede v. Romania at [249]. 
67 Murphy Exploration v. Ecuador (Expert Opinion) at [11]. 
68 PO2 at [3] (p.56). 
69 Request for Arbitration at [20] (p.8). 

 



Page 16 of 38 

 

Claimant sought performance or restoration of its rights under the Concession 

Agreement. Similarly, in the present claim, the Claimant seeks compensation premised 

on its performance interest arising from the Concession Agreement. Both remedies 

sought essentially concern the same rights and are but two sides of the same coin.70 

51. Likewise, in Teinver v. Argentina, the tribunal decided that subject of the domestic suit 

addressing the value of the expropriated assets was similar to the ICSID proceedings 

which raised issues relating to the validity of Argentina’s expropriation. This was 

because the ultimate aim of both actions was to “make the Claimants whole for the 

economic loss suffered”.71  

52. Accordingly, the Claimant’s present claims, and its previous claims before the Kronian 

courts share the same fundamental basis, and should be found inadmissible pursuant to 

Article 11(3) of the Ticadia-Kronos BIT. 

C. Further or in the alternative, the present claims are inadmissible because the 

Claimant is obliged to submit disputes arising out of the Concession Agreement 

to the Kronian courts. 

53. This Tribunal should also find the present claims inadmissible as the Claimant is obliged 

to submit disputes arising out of the Concession Agreement to the Kronian courts, as 

per the exclusive jurisdiction clause in Article 7 of the Agreement.  

54. A bilateral investment treaty does not override forum selection clauses that parties have 

consented to.72 As adroitly observed by Professor Schreuer, 73  

“[a] document containing a dispute settlement clause which is more specific in 

relation to the parties and to the dispute should be given precedence over a document 

of more general application.” 

55. Here, the Claimant’s present claims are essentially contractual and should be submitted 

before the Kronian courts. This is because the claims are predicated on damages arising 

from the right to exploit lindoro, as stipulated under Articles 1 and 8 of the Concession 

Agreement.74  

                                                      

70 Request for Arbitration at [23] (p.8); Request for Arbitration at [16] (p.7). 
71 Teinver v. Argentina at [132]. 
72 SGS v. Philippines at [141]. 
73 Schreuer at p.362. 
74 Record at pp.47-48. 
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56. Despite this, the Claimant may no doubt attempt to argue that the present claims should 

properly be characterised as treaty claims as they involve sovereign acts of interference 

of jure imperii.75 However, this Tribunal should place little weight on such an argument, 

particularly in the context of a contract entered into directly with a State organ (the 

Federal Ministry for Economics).76 This is because every act by the Respondent State 

in this context could be classified as a “sovereign act”, even if they involve ordinary 

breach or termination of the contract.77 

57. Accordingly, the Claimant’s claim should be rejected as it has opted to pursue its 

investment claim before the Kronian courts and cannot now, disregard the terms of the 

BIT by picking and choosing an ex post facto more favourable forum. 

  

                                                      

75 SGS v. Paraguay at [135]. 
76 Record at p.47. 
77 SGS v. Paraguay at [135]. 
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- ISSUE III - 

III. THE RESPONDENT’S MEASURES DID NOT AMOUNT TO AN 

EXPROPRIATION OF THE CLAIMANT’S INVESTMENT IN VIOLATION OF 

ARTICLE 7 OF THE TICADIA-KRONOS BIT. 

A. The Respondent’s measures did not deprive the Claimant of its investment.  

58. It is not in dispute that Article 7(1) of the Ticadia-Kronos BIT protects investors against 

both direct and indirect expropriation. Nevertheless, the Respondent’s measures here 

are neither (1) a direction expropriation, nor (2) an indirect expropriation of the 

Claimant’s investment. 

1. There was no direct expropriation of the Claimant’s investment because the 

Respondent did not deprive the Claimant of its properties. 

59. A direct expropriation occurs where the host state deprives the investor of its physical 

property through a forcible taking or the transfer of such property to the State.78 Such 

deprivation must also be permanent in nature in order for direct expropriation to be 

found.79  

60. In the present case, no direct expropriation has occurred given that there was no 

permanent taking of the Claimant’s tangible properties.  

61. Presidential Decree 2424 merely required the cessation of the Claimant’s mining 

activities.80 To this date, the Claimant’s mining facilities and other properties in the 

Respondent’s territory remains in the physical and legal possession of the Claimant.81 

62. Furthermore, while the Respondent acknowledges the seizure of the Claimant’s lindoro 

reserves in September 201782, such seizure is not permanent. As made clear under 

Article 4 of the Decree, the lindoro is only temporarily seized to serve as security for 

any compensation that may be owed by investors to the Respondent as a result of 

causing environmental damage.83  In other words, should this Tribunal find that no 

                                                      

78 LG&E v. Argentina at [187]; Quiborax v. Bolivia at [200]; Enron v. Argentina at [243]; Roussalis v. Romania 

at [324]. 
79 LG&E v. Argentina at [193]; Quiborax v. Bolivia at [200]; Fireman’s Fund v. Mexico at [176]. 
80 Record at lines 1435-1445 (p.54). 
81 Undisputed Facts at [23]; Record at line 1005 (p.36). 
82 PO2 at [9]; Record at lines 1575-1577 (p.57). 
83 Record at lines 1441-1442 (p.52). 
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compensation is owed by the Claimant to the Respondent following the resolution of 

the present arbitration, the Respondent will return the seized lindoro without delay. 

Hence, the seizure of the Claimant’s extracted lindoro is by no means permanent. 

63. Therefore, given that there had been no permanent and forcible taking of the Claimant’s 

tangible properties, no direct expropriation had occurred.  

2. There was no indirect expropriation of the Claimant’s investment as the Claimant 

was not substantially deprived of the economic value of its investment. 

64. Indirect expropriation occurs where there is no overt taking of the physical assets of the 

investor, but the effects of the host state’s measures are such that the investor has 

suffered a loss that is tantamount to a forcible taking of its properties.84  

65. For indirect expropriation to be found, the State measure must have the effect of 

substantially depriving the investor of the economic value of its investment.85 Under 

this test, the burden of proving a significant diminution in value lies with the investor.86 

66. Additionally, indirect expropriation is unlikely to be found if there had been no forcible 

taking of the investor’s physical properties, as the economic value in these properties 

would remain intact.87 Tribunals have also refused to find indirect expropriation where 

the physical asset base of the investor remains intact, as there remains a prospect of 

recovery given that the investor may always choose to adapt its operations to regain 

profitability.88 

67. In the present case, the Claimant has not furnished a shred of direct evidence to prove a 

substantial diminution in value of its investment.  

68. The Respondent acknowledges that the cessation of the Claimant’s activities has 

resulted in the Claimant being unable to honour some of its contractual obligations with 

purchasers, resulting in the Claimant making “significant losses over the period”.89  

69. However, the infliction of significant losses over a limited period cannot by itself be 

                                                      

84 Metalclad v. Mexico at [103]; Tecmed v. Mexico at [113]-[114]; Quiborax v. Bolivia at [237]. 
85 Pope v. Talbot at [102]; Occidental v. Ecuador at [89]; Quiborax v. Bolivia at [238]. 
86 Quiborax v. Bolivia at [238]-[239]. 
87 Waste Management v. US at [156]; LG&E v. Argentina at [198]. 
88 Ibid. 
89 Undisputed Facts at [17]; Record at lines 203-205 (p.7). 
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considered as proof of a substantial diminution in economic value.90 This is especially 

so given that the Claimant has enjoyed significant profits for 8 years prior to the issuance 

of the Decree.91 Therefore, the Claimant has indubitably amassed substantial value in 

its investment that is unlikely to be exhausted by the mere making of losses over a 

comparatively short period of time. 

70. Furthermore, as discussed before (at [61]-[62]), there had been no direct expropriation 

of the Claimant’s physical properties. Therefore, the physical asset base of the 

Claimant’s investments remains intact, representing significant economic value by 

itself, and providing the possibility of recovery in the future. 

71. Accordingly, the Respondent’s measures do not amount to indirect expropriation. 

B. Alternatively, the Respondent’s measures are legitimate regulatory measures 

under the police powers doctrine. 

72. The police powers doctrine operates as an exception to expropriation under customary 

international law – the host state is absolved from its obligation to compensate where 

economic injury results from a legitimate regulatory measure.92  

73. In the present case, the Respondent’s measures meet all four requirements of the 

doctrine of police powers93: (1) The Respondent’s measures were adopted for a bona 

fide public purpose, (2) were non-discriminatory, (3) were adopted in accordance with 

due process, and (4) were proportionate in the circumstances.  

1. The Respondent’s measures were adopted for a bona fide public purpose. 

74. The host state measures must be adopted for a bona fide public purpose in order to 

qualify under the police powers doctrine. The scope of the doctrine in this regard 

includes state measures which were adopted to protect the environment94, and also 

measures which are adopted for the protection of human health.95 

75. In the present case, the Respondent’s measures were adopted to achieve two separate 

public purposes which are independently sufficient for the fulfilment of this 

                                                      

90 LG&E v. Argentina at [198]-[200]. 
91 Uncontested Facts at [8]-[23]; Record at lines 915-1011 (pp.33-36). 
92 Saluka v. Czech Republic at [262]; Vinuales at p. 329. 
93 Quiborax v. Bolivia at [207]; Metalclad v. Mexico at [106]-[107]; Methanex v. USA at [7]. 
94 Metalclad v. Mexico at [102]-[112]. 
95 Methanex v. USA at [8]-[14]. 
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requirement. 

76. First, the cessation of the Claimant’s activities was necessary to protect the Rhea River, 

a key environmental resource. As shown by the independent study conducted by the 

Kronian Federal University in 2016, the Claimant’s extraction of lindoro resulted in the 

release of large concentrations of graspel, a highly toxic substance, into the waters of 

the Rhea River.96 As of May 2016, four months before the issuance of Presidential 

Decree 2424, the Rhea River was amongst the top three most polluted rivers in the 

world; the river was at the brink of irreversible damage, and decontamination was only 

possible if urgent action was taken by the Kronian authorities.97 Given that the Rhea 

River supplies water for the vast majority of the country 98 , it was critical for the 

Respondent to take urgent action in order to safeguard its national and environmental 

interests. 

77. Second, the cessation of the Claimant’s activities was also necessary to protect human 

health. As demonstrated by the same independent study by the Kronian Federal 

University, the release of graspel into the environment also resulted in severe public 

health repercussions.99 Since 2011, the Respondent’s populations in the vicinity of the 

Claimant’s investment recorded a 45% increase in the incidence of cardiovascular 

diseases.100 Furthermore, an astounding 88% of newborns have been inflicted with a 

permanent disability known as Microcephaly, which was virtually non-existent in 

Kronos prior to the Claimant’s activities.101 Given that Microcephaly is a severe medical 

condition that results in impaired cognitive and physical abilities102, and for which there 

remains no known cure103, the Respondent cannot be expected to remain apathetic vis-

à-vis the increasing prevalence of such diseases.  

78. Therefore, the Respondent’s measures were indubitably adopted for a bona fide public 

purpose.  

 

                                                      

96 Record at lines 1390-1395 (pp.50-51). 
97 Record at lines 1391-1395 (p.51). 
98 Record at lines 428-429 (p.16); Record at lines 985-986 (p.35). 
99 Record at lines 1401-1419 (p.51). 
100 Ibid. 
101 Ibid. 
102 WHO report of 14 October 2016. 
103 Ibid.  
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2. The Respondent’s measures were non-discriminatory. 

79. In order to qualify under the doctrine of police powers, the state measures must also be 

non-discriminatory. Discrimination between investors is found if investors in “like 

circumstances of competition” are affected differently by the relevant state measure.104 

80. In the present case, no discrimination may be found because there are no other investors 

or companies which are in like circumstances with the Claimant. The Claimant was the 

sole company exploiting lindoro in Kronos105, and was the only company that had 

contributed to the public health and environmental concerns of the Respondent.106 On 

this basis, the Respondent’s measures were a surgical response that nipped the problem 

in the bud. It was thoroughly divorced from any intention to discriminate against the 

Claimant.  

81. The Claimant may seek to argue that the Respondent’s measures were discriminatory 

because the release of graspel was not exclusive to the exploitation of lindoro. While it 

is acknowledged that the release of graspel is not exclusive to lindoro mining, the 

Claimant has failed to provide any evidence demonstrating that other mining operations 

in Kronos have resulted in the release of graspel into the environment.107 Given that the 

burden of proving differential treatment lies with the Claimant108, this argument is 

unsustainable in the absence of further evidence.  

82. Furthermore, as discussed before (at [76]-[77]), the pollution of the Rhea River and the 

increased incidence of various diseases in the Respondent’s population coincide both 

temporally and spatially with the Claimant’s investments. Therefore, there is little doubt 

that the environmental and public health repercussions are fully attributable to the 

Claimant’s activities in Kronos. 

83. The Claimant may also seek to argue that the Respondent’s measures were 

discriminatory as there are “rumours” of the Respondent entering into negotiations with 

investors from the Republic of Ibi in order to reinstate the exploitation of lindoro.109 

                                                      

104 Pope v. Talbot at [75]. 
105 Record at lines 926-928 (p.33). 
106 PO2 at [4]: “Claimant has not been able to adduce evidence of other mining operator’s tailings release and 

infiltrate graspel in the environment in Kronos”; Record at lines 1543-1545 (p.56). 
107 Ibid. 
108 Noble Ventures v. Romania at [180]. 
109 Request for Arbitration at [18]; Record at lines 204-212 (p.7). 
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However, this argument must be dismissed given that the Parties have already agreed 

in the undisputed facts that these are no more than mere “rumours”.110 In fact, such is 

acknowledged within the publication itself, which admits that “there are no official 

notes regarding this matter”111 and that its claims are based exclusively on “unofficial 

sources”.112 

84. Furthermore, part of the report has now been proven as false – the report claims that a 

joint venture with Ibi investors were “being negotiated” and that an agreement would 

“be signed by mid-2018”.113 It is now 3 months after mid-2018, and no agreement of 

any sort has been entered into to resume the exploitation of lindoro.  

85. Therefore, the veracity of the global mining publication is suspect. Given that tribunals 

have been slow to attribute even the statements of state officials to host states114, this 

Tribunal should be slow in attributing the baseless claims of a non-state entity, to the 

Respondent. 

86. In light of the above, the Respondent’s measures were non-discriminatory.  

3. The Respondent’s measures were adopted in accordance with due process. 

87. The third requirement is that the Respondent’s measures must be adopted in accordance 

with due process of law. The requirement of adherence to due process is satisfied when 

the relevant state measures are adopted in accordance with domestic legislation.115 

88. In the present case, Presidential Decree 2424 was issued in full compliance with the 

authority granted to the Respondent under the Kronian Environmental Act.  

89. The KEA obliges miners such as the Claimant “to protect the waters of the regions 

where the extraction took place from toxic mine waste”.116 Where such is not complied 

with, the KEA vests the Respondent with the authority to impose “severe penalties, 

fines, the immediate withdrawal of environmental licenses with the forfeiture of 

facilities, and the obligation to compensate for the environmental damage”.117  

                                                      

110 Record at lines 1035-1037 (p.37). 
111 Record at line 1474 (p.53). 
112 Record at line 1480 (p.53). 
113 Record at lines 1480-1481 (p.53). 
114 Crystallex v. Venezuela at [715]. 
115 AIG v. Kazakhstan at [22]. 
116 Undisputed Facts at [16]; Record at lines 958-965 (pp.34-35). 
117 Ibid. 
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90. Given that the Claimant had failed to protect the waters surrounding its investments by 

polluting the Rhea River, the cessation of the Claimant’s activities under the Decree 

was fully in compliance with the KEA. 

91. The Claimant may seek to argue that the legislative basis of the Decree, the KEA, was 

not enacted in accordance with due process because the Act was passed significantly 

quicker than the historical average, and because the Speaker of the House had waived 

the public hearing requirement.118  

92. However, this argument is completely unsustainable as the Parties have agreed under 

the undisputed facts that the public hearing requirement was in fact waived in 

accordance with Article 59 of the Kronian Constitution. 119  Under which, the 

requirement for a public hearing may be waived whenever a draft bill “may directly 

affect the national industry of Kronos, as defined by the Speaker of the Kronian House 

of Representatives.”120 In this regard, it is inevitable that the public health repercussions 

occasioned by the Claimant’s activities would translate into negative impacts on the 

Respondent’s workforce. On this basis, it is unsurprising that the Speaker had waived 

the public hearing requirement to pave the way for urgent measures to alleviate the 

situation. 

93. Furthermore, given that there is no law in Kronos that stipulates a minimum period for 

which bills must be considered before they are passed, the mere fact that the KEA was 

passed in a shorter timeframe is irrelevant vis-à-vis the requirement of due process. 

94. Therefore, the Respondent’s measures were adopted in accordance with due process. 

4. The Respondent’s measures were proportionate. 

95. Finally, the state measures must be commensurate with its objectives and the burdens 

imposed on the investors.121 Under this analysis, the state’s sovereign right to achieve 

social or welfare objectives is rarely restricted by the rights of the investor, especially 

where the burden imposed onto the investor is merely financial in nature.122  

96. As discussed above (at [75]-[77]), the Respondent’s measures were undertaken to curb 

                                                      

118 Undisputed Facts at [17]; Record at lines 966-975 (p.35). 
119 Ibid. 
120 Ibid. 
121 LG&E v. Argentina at [195]; Tecmed v. Mexico at [122]; Azurix v. Argentina at [311]. 
122 LG&E v. Argentina at [195]-[196]. 
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the significant environmental and health effects caused by the Claimant’s activities. It 

bears emphasis that had the Respondent not intervened, it would have been permanently 

deprived of the primary water source of its population, and that an even larger 

proportion of its population would have been struck with life-threatening and incurable 

diseases. Given that the welfare objectives sought here include the prevention of 

permanent environmental damage and the preservation of human life itself, they 

represent public welfare objectives at the highest degree. 

97. On the other hand, the burdens imposed on the Claimant are merely financial in nature. 

Even if the Claimant’s estimation of its losses is to be accepted, the Claimant has only 

suffered a financial setback of USD 450 million dollars. 123  While this sum may 

represent a significant amount of money to a private entity, the financial burdens 

imposed onto the Claimant must be put into perspective - the continuation of the 

Claimant’s activities would have brought about permanent and drastic repercussion that 

no amount of money can solve, and this simply cannot be justified by the economic 

rights of a private entity.  

98. Furthermore, if this tribunal is minded for a direct financial comparison, the financial 

benefits in implementing the Respondent’s measures are themselves a sufficient 

justification for imposing the financial burdens on the Claimant.  

99. As of May 2016, the Claimant’s pollution of the Rhea River is already estimated to cost 

the Respondent “no less than USD 75 million” to reverse.124 If the Respondent did not 

intervene and the permanent contamination of the Rhea River were to occur, the 

procurement of an alternative supply of clean water would cost the Respondent USD 25 

million per year in perpetuity.125  

100. Furthermore, the astronomical rise in the incidence of diseases has caused the 

Respondent’s public health bill to increase by tens of millions, and the Respondent’s 

economy is bound to be impacted in the long run due to a loss of earning capability by 

the inflicted portion of its population.126  

101. Therefore, had the Respondent not intervened, the financial burdens imposed onto the 

Respondent would have increased exponentially and indefinitely, far surpassing the sum 

                                                      

123 Request for Arbitration at [20]; Record at lines 216-216 (p.8). 
124 Record at lines 1396-1400 (p.51). 
125 Record at lines 454-455 (p.16). 
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of USD 450 million that the Claimant has suffered.  

102. In any event, the Respondent relies not only on its financial objectives to justify its 

measures. Taken in totality, the financial, public health, and environmental objectives 

underpinning the Respondent’s measures dramatically outweigh the mere financial 

burdens imposed onto the Claimant. 

103. Therefore, given that all four requirements are met, the Respondent’s measures qualify 

as a legitimate exercise of its police powers, and no compensation is due. 

IV. ALTERNATIVELY, NO COMPENSATION IS DUE BECAUSE THE 

RESPONDENT’S MEASURES ARE PERMISSIBLE UNDER ARTICLE 10 OF 

THE TICADIA-KRONOS BIT. 

104. When a host state is in breach of any of its obligations under the Ticadia-Kronos BIT, 

Article 10 provides the host state with an exemption of liability if the conditions 

thereunder are satisfied. 127  The inclusion of a such a provision suggests that the 

Contracting Parties intended for the host states to be given regulatory flexibility in 

pursuing the public welfare objectives which are enumerated under the provision.128   

105. Here, the Respondent’s measures meet both the requirements under Article 10 of the 

Treaty: (A) The measures were necessary to protect human health and to preserve the 

environment, and (B) the measures are neither discriminatory nor a disguised restriction 

on international investment. 

A. The Respondent’s measures were necessary to protect human health and to 

preserve the environment. 

106. Given that Article 10 of the Ticadia-Kronos BIT is a near-verbatim adoption of Article 

XX of the GATT, recourse may be had to WTO jurisprudence to ascertain the precise 

conditions necessary for the exception to be made out. 

107. Pursuant to WTO jurisprudence, the word “necessary” in Article 10(1) of the Ticadia-

Kronos BIT imposes three cumulative requirements129: (i) The measure must be adopted 

in furtherance of one of the enumerated public welfare objectives, (ii) the measure must 

be proportionate, and (iii) less restrictive measures must not have been reasonably 

                                                      

127 Newcombe at p.8. 
128 Ibid. 
129 US – Shrimp Turtle at [111]; EC-Asbestos at [18]. 
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available.   

108. Here, the Respondent’s measures fulfill all three requirements. 

109. First, as discussed above (at [74]-[78]), the Respondent’s measures were adopted for 

the bona fide public purpose of preventing further pollution of the Rhea River, and 

safeguarding the population of Kronos from chronic diseases. These objectives fall 

squarely within the scope of Article 10(1)(a) of the Ticadia-Kronos BIT, which requires 

measures to be necessary “to protect human, animal or plant life or health” 130 as well 

as Article 10(1)(c), which requires measures to be necessary “for the conservation of 

living or non-living exhaustible natural resources”.131  

110. Second, as discussed above (at [95]-[103]), the Respondent’s measures were 

proportionate as the financial, public health and environment objectives sought by the 

Respondent’s measures far outweigh the mere financial burden imposed on the 

Claimant.  

111. Third, less restrictive measures were not reasonably available to the Respondent. In this 

respect, the Appellate Body in Korea-Beef and Brazil-Tyres has emphasized that any 

alternatives proposed by the investor must be capable of achieving the same result as 

the measure actually adopted by the host state.132 Furthermore, an alternative measure 

is considered not to be reasonably available “where it is merely theoretical in nature, for 

instance, where the measure imposes an undue burden on that member”.133  

112. Here, the Respondent took the effective measure of banning the exploitation of lindoro 

in order to prevent the release of toxic graspel. As discussed (at [75]-[77]), it has been 

proven beyond doubt that the release of graspel into the environment has resulted in the 

increased prevalence of cardiovascular diseases and microcephaly. However, the 

precise pathological mechanism through which graspel results in the onset of these 

diseases remains unknown.134 Therefore, it is practically impossible for the Respondent 

to curb the proliferation of these diseases without implementing an outright ban on the 

exploitation of lindoro. In this vein, any alternative measure which purports to be 

equally effective can only be deserved as being “merely theoretical in nature”, and may 

                                                      

130 Record at line 1216 (p.43). 
131 Record at line 1219 (p.44). 
132 Korea-Beef at [163]; Brazil-Tyres at [211]. 
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not be considered a viable alternative.  

113. Therefore, the Respondent’s measures were necessary to protect human health and to 

preserve the environment. 

B. The Respondent’s measures were neither discriminatory nor a disguised 

restriction on international investment.  

114. Pursuant to WTO Jurisprudence, the phrase “disguised restriction on international 

investment” has been taken to be equivalent to the concept of discrimination.135  

115. As discussed above (at [79]-[86]), the Respondent’s measures were not discriminatory. 

Instead, the measures were a targeted response, motivated by public welfare objectives 

and divorced from any nationality-based considerations.  

116. Accordingly, the Respondent’s measures are permissible under Article 10 of the 

Ticadia-Kronos BIT and no compensation is due. 
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- ISSUE IV - 

V. THE RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL. 

117. The Respondent’s counterclaims are admissible before the Tribunal for two cumulative 

reasons: (A) The Claimant consented to the admissibility of the Respondent’s 

counterclaims, and (B) the Claimant cannot rely on the requirement of a close 

connection between the counterclaims and the principal claims to preclude the 

Respondent’s counterclaims. 

A. The Claimant consented to the admissibility of the Respondent’s 

counterclaims. 

118. It is trite that the consent of the parties is necessary for claims to be heard before an 

international investment arbitration tribunal.136 Here, the Respondent’s counterclaims 

are admissible because both Parties have provided their consent. This is so for two 

alternative reasons: (1) The Respondent’s counterclaims fall within the Contracting 

Parties’ agreement to settle disputes under Article 11 of the Ticadia-Kronos BIT, and 

(2) Alternatively, the Parties consented to the admissibility of the Respondent’s 

counterclaims by agreeing to settle disputes under the SCC Arbitration Rules.  

1. The Respondent’s counterclaims fall within the Contracting Parties’ agreement to 

settle disputes under Article 11 of the Ticadia-Kronos BIT. 

119. The scope of the parties’ consent to arbitrate is determined primarily by the dispute 

resolution provision of the international investment treaty.137 Under which, consent to 

the admissibility of host state counterclaims may be express or implied.138  

120. Implied consent is found when the ambit of disputes under the BIT is broad enough to 

cover disputes arising from obligations owed by the host state and that owed by the 

investor.139 This is especially so if an investor owes an obligation to the host states, as 

                                                      

136 Amto v. Ukraine at [46]; Asian Agricultural Products v. Sri Lanka at [2]; Metal-Tech v. Uzbekistan at [407]; 
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these rights may only vindicated via counterclaims by the host state. 140  Another 

indication of implied consent is where certain classes of counterclaims are excluded 

under the BIT; the corollary to which is that classes of counterclaims which are not 

excluded are consented to and thus, admissible.141 

121. In the present case, the Parties’ implied consent to the Respondent’s counterclaims can 

be located under Article 11 of the Ticadia-Kronos BIT, the relevant dispute resolution 

provision. Under which, the Parties’ implied consent may be discerned from two 

different paragraphs of the provision. 

122. First, the ambit of disputes as defined under Article 11(1) is wide enough to encapsulate 

host state counterclaims. Article 11(1) defines disputes as:142 

“a dispute between a Contracting Party and an investor of the other Contracting 

Party arising out of or relating to (a) an investment agreement between that 

Contracting party and such person or enterprise; (b) an investment authorization 

granted by that Contracting Party’s foreign investment authority (if any such 

authorization exists) to such person or enterprise; or (c) an alleged breach of any 

right conferred or created by this Agreement with respect to an investment.” 

Noticeably, the definition adopted is neutral as it pertains to any disputes between the 

host state and the investor. This is confirmed under subparagraph (c), which makes clear 

that the ambit of disputes includes not only an alleged breach of a right that is conferred 

onto the investor, but also an alleged breach of a right that is conferred onto the host 

states. 

123. This is necessarily the case, given that the Ticadia-Kronos BIT not only confers rights 

on investors, but also confers significant rights relating to environmental preservation 

to each host state.143 These rights may only be enforced if the host state is also able to 

pursue a claim. 

124. Second, certain classes of counterclaims are excluded under Article 11(5) of the 

Ticadia-Kronos BIT, implicitly acknowledging that counterclaims which do not fall 

under the excluded classes are permissible. Article 11(5) provides that144: 

“In any proceeding involving an investment dispute, a Contracting Party shall not 

assert, as a defense, counterclaim, right of set-off or otherwise, that the national or 

                                                      

140 Hamester v. Ghana at [353]. 
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company concerned has received or will receive, pursuant to an insurance or 

guarantee contract, indemnification or other compensation for all or part of its 

alleged damages.” 

The fact that the contracting parties have deemed it necessary to expressly provide for 

the exclusion of certain classes of counterclaims demonstrates that host state 

counterclaims are generally admissible, subject to this provision.  An interpretation that 

the Parties’ consent under Article 11 does not encompass host state counterclaims would 

render this provision otiose, and is thus inconsistent with this provision.  

125. Given that the Respondent’s counterclaims relate to breaches of the environmental 

obligations owed by the Claimant, and do not pertain to any insurance or guarantees, 

the Respondent’s counterclaims are permissible insofar as Article 11(5) is concerned. 

126. On these bases, the Respondent’s counterclaims fall within the consent of the Parties to 

settle disputes in accordance with the Ticadia-Kronos BIT.  

127. Contrary to what the Claimant may seek to argue, it is irrelevant that Article 11(2) of 

the Ticadia-Kronos BIT only allows the investor to submit a dispute for resolution.145 

Such provisions are ordinary features of a BIT, given that the BIT operates as a 

unilateral offer by the host states to settle disputes, which is only accepted when the 

investor provides its written consent to the same by submitting a request for 

arbitration.146 In fact, this is expressly recognised under Article 11(4) of the Treaty, 

which states that147: 

“Each Contracting Party hereby consents to the submission of any investment 

dispute for settlement by binding arbitration in accordance with the choice specified 

in the written consent of the national or company under the third paragraph. Such 

consent, together with the written consent of the national or company when given 

under the third paragraph shall satisfy the requirement for an "agreement in writing" 

for purposes of [the New York Convention].”  

128. When an investor submits a dispute for resolution under Article 11(2) of the BIT, the 

investor essentially provides its consent to settle all disputes - as defined in the treaty - 

before an international investment tribunal.148  Given that the definition of disputes 

under Article 11 of the Ticadia-Kronos BIT includes counterclaims by the host states, 
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and that the Claimant here has provided its consent to arbitrate under Article 11 in its 

Request for Arbitration 149 , the Claimant has consented to the admissibility of the 

Respondent’s counterclaims. 

2. Alternatively, the Parties consented to the admissibility of the Respondent’s 

counterclaims by agreeing to settle disputes under the SCC Arbitration Rules. 

129. When parties to an international investment dispute agree on a set of arbitration rules, 

and these rules in turn provide for the admissibility of counterclaims, the parties must 

be taken to have also consented to the admissibility of counterclaims.150 This is so 

because an unqualified agreement to arbitrate under a set of arbitration rules is an 

agreement to apply all provisions under the agreed set of rules without exception; parties 

to an arbitration cannot be allowed to retrospectively cherry pick amongst the rules to 

suit their contemporaneous needs and purposes.151  

130. Locating consent to counterclaims under the agreed set of arbitration rules is also 

consistent with the policy and objectives of international investment law. In the words 

of Professor M. Reisman in Roussalis v. Romania, doing so152: 

“works to the benefit of both respondent state and investor. In rejecting [the 

tribunal’s] jurisdiction over counterclaims, a neutral tribunal – which was, in fact, 

selected by the claimant – perforce directs the respondent State to pursue its claims 

in its own courts where the very investor who had sought a forum outside the state 

apparatus is now constrained to become the defendant.  

131. These views were affirmed by the Tribunal in Goetz v. Burundi, which cautioned that a 

rejection of the tribunal’s jurisdiction over counterclaims would lead host states to seize 

jurisdiction over these claims, and then compel investors unsatisfied with the judgment 

of these national courts to contest these judgments through new arbitrations.153 This 

results in a duplicity of claims, which in turn translates into unnecessary expense and a 

delay in the full and final resolution of the dispute – the precise problems that 

counterclaims are designed to avoid.154  
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132. In the present case, the Parties agreed to submit disputes to arbitration under the SCC 

Arbitration Rules.155 Under which, Articles 9(1) and 29(2) provide that counterclaims 

are admissible as long as a preliminary statement of the counterclaims is provided under 

the respondent’s answer to request for arbitration, and the grounds for such 

counterclaims are subsequently set out in the Statement of Defence.  

133. Furthermore, Article 38(2) of the SCC Arbitration Rules provides that the prospect of 

success of the counterclaims is a relevant consideration in determining whether to order 

security for costs. Article 51 also provides that the presence of any counterclaims is a 

relevant consideration in determining the quantum of advance on costs.  

134. These provisions make clear that counterclaims are permissible under the framework of 

the SCC Arbitration Rules, provided that the stipulated requirements are met.  

135. In the present case, the Respondent has provided a preliminary statement of the 

counterclaims under its Answer to Request for Arbitration.156  The grounds for the 

Respondent’s counterclaims will also be set out in the Respondent’s Statement of 

Defence in the next stage of the proceedings, where the merits for the counterclaims 

will be argued as per the Tribunal’s instructions under Procedural Order 1.157 

136. Therefore, the Parties have consented to the admissibility of the Respondent’s 

counterclaims under the SCC Arbitration Rules. Given that the admissibility 

requirements under such rules are fulfilled in the present case, the Respondent’s 

counterclaims are admissible. 

B. The Claimant cannot rely on the requirement for a close connection to preclude 

the Respondent’s counterclaims.  

137. The Claimant may seek to argue that the Respondent’s counterclaims are inadmissible 

given that there is no close connection between the Respondent’s counterclaims and the 

Claimant’s principal claims. However, this argument must be rejected for two 

alternative reasons. (1) There is no requirement for a close connection in the present 

arbitration, and (2) Alternatively, even if such a requirement exists, the Respondent’s 

counterclaims are closely connected to the principal claims submitted by the Claimant. 

                                                      

155 Article 11(3) Ticadia-Kronos BIT; Record at line 1242 (p.44). 
156 At [22]-[24]; Record at lines 445-465 (pp.16-17) 
157 Record at lines 819-861 (pp.31-32). 
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1. There is no requirement for a close connection in the present arbitration. 

138. International investment tribunals have only applied the requirement of a close 

connection where the requirement exists under either the agreed arbitration rules, or 

under the relevant BIT itself.158 Where such a requirement does not exist under the 

arbitration rules or the relevant BIT, there is no basis for a tribunal to apply the 

requirement as it also does not exist under customary international law.159  

139. Such was recognized by the UNCITRAL Working Group in its report of 13 February 

2017. Under which, the committee observed that the removal of the close connection 

requirement from the 1976 UNCITRAL Rules to the 2010 UNCITRAL Rules would in 

effect mean that no such requirement would apply to the admissibility of counterclaims, 

unless the parties to the dispute had otherwise agreed to its application.160 

140. In the present case, neither the agreed arbitration rules nor the relevant BIT contains the 

requirement for a close connection. As discussed, the SCC Arbitration Rules merely 

require a preliminary statement of the counterclaims and the grounds for such 

counterclaims to be presented by the Respondent. Similarly, the Treaty merely excludes 

counterclaims when they pertain to insurance or guarantees.  

141. Therefore, there is no basis for the close connection requirement to be applied in the 

present arbitration.  

2. Alternatively, even if the close connection requirement is applied, the 

Respondent’s counterclaims are closely connected to the principal claims 

submitted by the Claimant. 

142. Taking the Claimant’s case at its highest, the Respondent’s counterclaims would still be 

admissible even if the close connection requirement is applied. 

143. The close connection requirement is met if the counterclaims share “a common origin, 

identical sources, and an operational unity” with the principal claims.161 In ascertaining 

whether such a connection exists, tribunals may consider both the factual and legal 

                                                      

158 Roussalis v. Romania at [758]; Saluka v. Czech Republic at [76]; Paushok v. Mongolia at [687]; Amto v. 

Ukraine at [117]; Urbaser v. Argentina at [1143]-[1155]. 
159 UNCITRAL Working Group Report (13 February 2007) at [31]; M. Waibel at p.31. 
160 Ibid. 
161 Saluka v. Czech Republic at [79]; AMTO v. Ukraine at [118]. 
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aspects of the claims.162 However, these are merely factors that may be considered, and 

are not cumulative requirements that must be met. Indeed, Tribunals have admitted 

counterclaims on the sole basis that a strong factual connection exists163, or that a strong 

legal connection exists164, in the absence of the other.  

144. In the present case, a close connection exists between the principal claims and the 

counterclaims for two reasons: (i) The claims share a close factual connection. (ii) 

Further and in the alternative, the claims share a close legal connection.  

(i) The Respondent’s counterclaims and the Claimant’s principal claims 

share a close factual connection. 

145. A close factual connection exists if the claims and counterclaims concern the very same 

investment.165 This is naturally the case since the tribunal can adjudicate both sets of 

claims without the need for the parties to introduce a completely new set of facts and 

witnesses, where claims and counterclaims pertain to the same investment.166  This 

serves “procedural economy and the better administration of justice”, and on this basis, 

a strong factual connection is in itself sufficient to provide for the admissibility of 

counterclaims.167 

146. In Urbaser v. Argentina, the claimant sought compensation for the cessation of its 

investment, a concession agreement for water and sewerage services in the province of 

Greater Buenos Aires. In response, Argentina counterclaimed for the alleged failure by 

the claimant to provide a consistent water supply as required under the same investment 

agreement. As both claims were “based on the same investment”, the tribunal found that 

the “factual link between the two claims is manifest”, and that “this would be sufficient 

to adopt jurisdiction over the counter-claim”.168 

147. Similarly, in the present arbitration, the claims and counterclaims are based on the very 

same investment. The Claimant is seeking compensation for the termination of the 

Concession Agreement, which afforded it the rights to exploit lindoro in the 

                                                      

162 Saluka v. Czech Republic at [61]; Amto v. Ukraine at [118]; Amco v. Indonesia at [565]. 
163 Urbaser v. Argentina at [1143]-[1155]. 
164 Goetz v. Burundi at [83]. 
165 Urbaser v. Argentina at [1151]. 
166 Veenstra-Kjos at p.154. 
167 Ibid. 
168 Urbaser v. Argentina at [1151]. 
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Respondent’s territory.169 In the same vein, the Respondent is seeking compensation for 

the environmental damage caused by the Claimant’s activities under the very same 

Concession Agreement.170  

148. In fact, the environmental damage, the factual basis for the Respondent’s counterclaims, 

is the precise reason for which the Respondent had terminated the Concession 

Agreement, which is in turn the factual basis for the Claimant’s claims.  

149. It is thus undeniable that the claims and counterclaims are factually inextricably linked. 

Accordingly, the close connection requirement is met.  

(ii) Further and in the alternative, the Respondent’s counterclaims and the 

Claimant’s principal claims share a close legal connection. 

150. A close legal connection exists if the claims and counterclaims are based on the same 

legal instrument.171 Alternatively, where the principal claims are based on the relevant 

BIT, but the counterclaims are not, a close legal connection may still exist if the relevant 

BIT includes an umbrella clause which allows the parties to enforce rights which are 

based on other legal instruments.172 

151. In the present case, the claims and counterclaims are in fact based on the same legal 

instrument. The Claimant is alleging that the Respondent’s actions amounted to an 

expropriation in breach of Article 7 of the Ticadia-Kronos BIT.173 On the other hand, 

the Respondent is seeking compensation for the environmental damage caused by the 

Claimant under Article 9(2) of the Ticadia-Kronos BIT.174 Given that the claims and 

counterclaims are based on the same Treaty, a close legal connection exists. 

152. In the alternative, even if the Respondent is unsuccessful in its reliance on Article 9(2) 

of the Ticadia-Kronos BIT, a close connection would still exist as the Ticadia-Kronos 

BIT contains an umbrella clause. Specifically, Article 11(1) of the Ticadia- Kronos BIT 

defines actionable disputes as including: 

“a dispute between a Contracting Party and an investor of the other Contracting 

Party arising out of or relating to (a) an investment agreement between that 

                                                      

169 Request for Arbitration at [17]-[23]. 
170 Answer to Request for Arbitration at [22]-[24]. 
171 Saluka v. Czech Republic at [79]; Paushok v. Mongolia at [696]. 
172 Petrobart v. Kyrgyz Republic; Amto v. Ukraine at [118]. 
173 Request for Arbitration at [21]. 
174 Answer to Request for Arbitration at [24]. 
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Contracting Party and such person or enterprise…” 

153. Here, one such investment agreement that is encapsulated by the Ticadia-Kronos BIT 

is the Concession Agreement. The Concession Agreement forms an alternative basis 

upon which the Respondent may seek compensation. Specifically, paragraph 2.2 of the 

Concession Agreement requires the Claimant to maintain good practices in the disposal 

of waste materials resulting from its exploitation of lindoro.175 This is a separate legal 

instrument that remains legally connected to the Ticadia-Kronos BIT by virtue of the 

umbrella clause.  

154. In light of the above reasons, a close connection must be found between the claims and 

counterclaims. Therefore, the Respondent’s counterclaims are admissible.  

 

                                                      

175 Record at lines 1303-1306 (p.47). 
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REQUEST FOR RELIEF 

For the foregoing reasons, the Respondent humbly requests this Tribunal to find that: 

a. This Tribunal lacks jurisdiction over the dispute; 

b. The Claimant’s claims are inadmissible before this Tribunal; 

c. The Respondent’s measures are not expropriatory; and 

d. The Respondent’s counterclaims are admissible. 

 

Respectfully signed and submitted by counsel on 24 September 2018. 

 


