
 

 

 

TEAM BADAWI 

 

UNDER THE ARBITRATION RULES OF THE ARBITRATION INSTITUTE  

OF THE STOCKHOLM CHAMBER OF COMMERCE 

 

 

 

 

 

FENOSCADIA LIMITED  

(CLAIMANT) 

v. 

REPUBLIC OF KRONOS 

(RESPONDENT) 

 

SCC Arbitration V2018/003858: Fenoscadia Limited ./. Republic of Kronos 

 

 

MEMORIAL FOR RESPONDENT 



TEAM BADAWI 

i 

 

TABLE OF CONTENTS 

LIST OF AUTHORITIES ........................................................................................................... iv 

LIST OF LEGAL SOURCES .................................................................................................... xx 

LIST OF ABBREVIATIONS .................................................................................................. xxii 

STATEMENT OF FACTS ........................................................................................................... 1 

SUMMARY OF ARGUMENTS .................................................................................................. 5 

ARGUMENTS............................................................................................................................... 7 

I. THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE AS 

CLAIMANT IS NOT INVESTOR UNDER THE BIT ......................................................... 7 

A. Claimant lacks genuine connection with Ticadia required to be an enterprise under the 

BIT 7 

1. Under Article 1(4) to qualify as investor an enterprise should have real and effective 

nationality of its home state ................................................................................................ 7 

(i) The Tribunal should interpret Article 1(4) of the BIT to find out applicable test for 

nationality determination ................................................................................................ 8 

(ii) Object and purpose of the BIT excludes “paper” nationality ................................. 9 

(iii) Relevant customary rules of diplomatic protection establish genuine connection 

standard for the corporate nationality ........................................................................... 10 

2. To determine genuine connection the Tribunal should rely on Draft Articles on 

Diplomatic Protection ....................................................................................................... 11 

3. Claimant does not have Ticadian nationality due to lack of genuine connection ..... 11 

(i) Claimant is controlled by Kronian nationals ........................................................ 11 

(ii) Claimant undertakes no substantial business activities in Ticadia ....................... 13 

(iii) Seat of management and financial control are located in Kronos ........................ 13 

B. Alternatively, the Tribunal should preclude the Kronians to sue their own state ......... 14 

II. The Claimant's claims are not admissible before the Tribunal .................................. 15 

A. Article 11 of the BIT contains fork-in-the-road provision............................................ 15 

B. Domestic lawsuit is identical to the present claim ........................................................ 16 

1. The claims share the same fundamental basis .......................................................... 16 

(i) The Tribunal should apply the fundamental basis test.......................................... 16 

(ii) The fundamental basis of domestic lawsuit and the present claim is the same .... 17 



TEAM BADAWI 

ii 

 

2. Alternatively, the triple-identity test is satisfied ....................................................... 17 

(i) Claimant and Respondent were parties of both disputes ...................................... 17 

(ii) Claims are based on the same cause of action ...................................................... 18 

(iii) The object of the claims is the same ..................................................................... 18 

C. The choice under the present fork-in-the-road clause is final at the moment of 

submission............................................................................................................................. 19 

1. The choice of dispute settlement mechanism became final at the moment of dispute 

submission to the domestic court ...................................................................................... 19 

2. Waiver of prior domestic lawsuit is irrelevant to the finality of the choice ............. 20 

D. The choice of domestic proceedings was free .............................................................. 20 

III. RESPONDENT'S COUNTERCLAIM IS ADMISSIBLE .......................................... 21 

A. Submission of counterclaims falls within the parties consent under the BIT ............... 21 

1. Broad dispute resolution clause in Article 11(1) of the BIT provides for 

counterclaims .................................................................................................................... 22 

2. While Article 11(3) of the BIT restricts the request for arbitration to the investor, it 

allows Respondent to file counterclaims .......................................................................... 23 

3. The choice of the SCC Rules in the BIT approves counterclaims admission .......... 23 

4. Exclusion of specific counterclaims in Article 11(5) of the BIT confirms their 

general permission ............................................................................................................ 24 

B. The present counterclaim satisfies the admission requirements ................................... 25 

1. Respondent counterclaim subject-matter is encompassed by the BIT ...................... 25 

(i) Respondent counterclaim is a covered investment dispute under Article 11(1)(c) 

of the BIT ...................................................................................................................... 25 

(ii) Even if the counterclaim is not directly covered by Article 11(1)(c), the BIT still 

permits the environmental counterclaim ....................................................................... 26 

2. The counterclaim is connected with initial claim ..................................................... 27 

(i) The Tribunal should apply factual connection test, which is satisfied ................. 27 

(ii) In any event, both counterclaim and initial claim have the same legal grounds .. 29 

C. Additionally, Respondent’s counterclaim is not subject to separate dispute resolution 

forum in the CA .................................................................................................................... 29 



TEAM BADAWI 

iii 

 

IV. RESPONDENT DID NOT BREACH ARTICLE 7 OF THE BIT WHEN ENACTED 

AND IMPLEMENTED THE DECREE AND CONFISCATED LINDORO ................... 30 

A. The Decree enactment does not amount to indirect expropriation ............................... 30 

1. Enactment of the Decree is a general regulatory action of a state ............................ 30 

(i) Respondent enacted the Decree in a public purpose ............................................. 31 

(ii) Prohibition of lindoro exploitation is proportionate to the public interest............ 32 

(iii) Enactment of the Decree complied with due process of law ................................ 32 

(iv) Respondent did not make specific representations with respect to Claimant ....... 35 

(v) The Decree applies in a non-discriminatory manner ............................................ 36 

2. In any event, Claimant was not deprived of its property rights thus no indirect 

expropriation occurred ...................................................................................................... 37 

(i) Claimant was not deprived of its property rights and is in full control of its 

investment ..................................................................................................................... 37 

(ii) In any case, Respondent adopted the Decree without an intent to acquire 

Claimant’s property ...................................................................................................... 38 

B. Lindoro confiscation is a measure to secure environmental damage thus no direct 

expropriation occurred .......................................................................................................... 38 

C. Even if disputed measures are expropriatory, they are justified by general exceptions 

under Article 10 of the BIT ................................................................................................... 39 

1. Respondent adopted and implemented the Decree in pursuit of legitimate aim under 

Article 10(1) of the BIT .................................................................................................... 40 

(i) The Decree is aimed at human life or health protection ....................................... 40 

(ii) The Decree was to ensure compliance with Kronian legislation .......................... 41 

(iii) Additionally, enactment of the Decree was required for conservation of 

exhaustible natural resources ........................................................................................ 42 

2. The Decree does not arbitrary discriminate Claimant or its investment ................... 42 

3. Enactment of the Decree did not restrict international trade or investment ............. 43 

PRAYER FOR RELIEF............................................................................................................. 44 

  



TEAM BADAWI 

iv 

 

LIST OF AUTHORITIES 

Abbreviation Citation 

INVESTMENT ARBITRAL AWARDS and DECISIONS 

AAPL 

Asian Agricultural Products Ltd. v. Sri Lanka, 

ICSID Case No.ARB/87/3, 

Final Award of June 27,1990 

Aguas del Tunari 

Aguas del Tunari, S.A. v. Bolivia, 

ICSID Case No.ARB/02/3, 

Decision on Jurisdiction, Dissenting Declaration 

of Jose Luis Alberro-Semerena of  

October 21,2005 

Al Warraq 

Hesham T. M. Al Warraq v. Indonesia, 

(UNCITRAL), 

Final Award of December 15,2014 

Amco Asia(Jurisdiction Resubmitted) 

Amco Asia Corporation and others v. Indonesia, 

ICSID Case No.ARB/81/1, 

Decision on Jurisdiction in Resubmitted 

Proceeding of May 10,1988 

Amco Asia(Jurisdiction) 

Amco Asia Corporation and others v. Indonesia, 

ICSID Case No.ARB/81/1, 

Decision on Jurisdiction of September 25,1983 

Amto 

Limited Liability Company Amto v. Ukraine, SCC 

Case No.080/2005, 

Award of March 26,2008 

AWG 

AWG Group Ltd. v. Argentine, 

(UNCITRAL), Decision on Liability of  

July 30,2010 

Azurix 

Azurix Corp. v. Argentina, 

ICSID Case No.ARB/01/12, 

Decision on Jurisdiction of December 8,2003 



TEAM BADAWI 

v 

 

Banro 

Banro American Resources, Inc. and Société 

Aurifère du Kivu et du Maniema S.A.R.L. v. 

Congo, 

ICSID Case No.ARB/98/7, 

Award of September 1,2000 

Benvenuti&Bonfant 

S.A.R.L. Benvenuti & Bonfant v. Congo, 

ICSID Case No.ARB/77/2, 

Award of August 8,1980 

Chemtura 
Chemtura Corporation v. Canada, 

(UNCITRAL), Award of August 2,2010 

CME 
CME Czech Republic B.V. v. Czechia, 

(UNCITRAL), Final Award of March 14,2003 

CMS 

CMS Gas Transmission Company v. Argentina, 

ICSID Case No.ARB/01/8, 

Decision of the Tribunal on objections to 

jurisdiction of July 17,2003 

El Paso 

El Paso Energy International Company v.  

Argentina, 

ICSID Case No.ARB/03/15, 

Award of October 3,2011 

Enron 

Enron Creditors Recovery Corporation v. 

Argentina 

ICSID Case No.ARB/01/3 

Decision on Jurisdiction of  January 14,2004 

Feldman 

Marvin Roy Feldman Karpa v. Mexico, 

ICSID Case No.ARB(AF)/99/1, 

Award of December 16,2002 

Genin 

Alex Genin, Eastern Credit Limited, Inc. and A.S. 

Baltoil v. Estonia, 

ICSID Case No.ARB/99/2, 

Award of June 25,2001 



TEAM BADAWI 

vi 

 

Goetz 

Antoine Goetz & Others and S.A. Affinage des 

Metaux v. Burundi, 

ICSID Case No.ARB/01/2, 

Award of June 21,2012 

H&H 

H&H Enterprises Investments, Inc. v. Egypt, 

ICSID Case No.ARB 09/15, 

Award of May 6,2014 

Hulley 

Hulley Enterprises Limited (Cyprus) v. Russia, 

(UNCITRAL), PCA Case No.AA 226, 

Interim Award on Jurisdiction and Admissibility 

of November 30,2009 

KTA 

KT Asia Investment Group BV v. Kazakhstan, 

ICSID Case No.ARB/09/8, 

Decision of October 17,2013 

Lauder 
Ronald S. Lauder v. Czechia, 

(UNCITRAL), Final Award of September 3, 2001 

LG&E 

LG&E Energy Corp., LG&E Capital Corp., and 

LG&E International, Inc .v. Argentina, 

ICSID Case No.ARB/02/1, 

Decision on liability of October 3,2006 

MCI 

M.C.I. Power Group, L.C. & New Turbine, Inc. v. 

Ecuador 

ICSID Case No.ARB/03/6, 

Award of July 31,2007 

Metal-Tech 

Metal-Tech Ltd. v. Republic of Uzbekistan, 

ICSID Case No.ARB/10/3, 

Award of October 4,2013 

Metalclad 

 

Metalclad Corporation v. Mexico, 

ICSID Case No.ARB(AF)/97/1, 

Award, of August 30,2000 



TEAM BADAWI 

vii 

 

Methanex 

Methanex Corporation v. USA, (UNCITRAL), 

Final Award on Jurisdiction and Merits of 

August 3,2005 

Micula 

Ioan Micula, Viorel Micula, S.C. European Food 

S.A., S.C. Starmill S.R.L. AND S.C. Multipack 

S.R.L. Claimants v. Romania, 

ICSID Case No.ARB/05/20, 

Decision of December 11,2013 

Mytilineos 

Mytilineos Holdings SA v. Serbia 

Partial Award on Jurisdiction of 

September 8,2006 

National Gas 

National Gas S.A.E. v. Egypt, ICSID Case 

No.ARB/11/7, 

Award of  April 3,2014 

Nykomb 

Nykomb Synergetics Technology Holding AB v. 

Latvia, (SCC), 

Award of December 16,2003 

Occidental 

Occidental Petroleum Corporation and 

Occidental Exploration and Production Company 

v. Ecuador, 

LCIA No.UN3467, 

Award of July 1,2004 

Olguín 

Eudoro Armando Olguín v. Paraguay, ICSID 

Case No.ARB/98/5, 

Award of July 26,2001. 

Orascom 

Orascom TMT Investments S.à r.l. v. Algeria, 

ICSID Case No.ARB/12/35, 

Award of May 31,2017 

Pac Rim 

 

Pac Rim Cayman LLC v. El Salvador, 

ICSID Case No.ARB/09/12, 



TEAM BADAWI 

viii 

 

Opinion of Professor Don Wallace, Jr. of 

May 12,2010 

Pantechniki 

Pantechniki S.A. Contractors & Engineers 

(Greece) v. Albania, 

ICSID Case No.ARB/07/21, 

Award of July 30,2009 

Parkerings 

Parkerings-Compagniet AS v. Lithuania, 

ICSID Case No.ARB/05/8, 

Award of September 11,2007 

Paushok 

Sergei Paushok, CJSC Golden East Company and 

CJSC Vostokneftegaz Company v. Mongolia, 

(UNCITRAL), Award on Jurisdiction and 

Liability of April 28,2011 

Perenco 

Perenco Ecuador Ltd. v. Ecuador and Empresa 

Estatal Petróleos del Ecuador, ICSID Case 

No.ARB/08/6, 

Interim Decision on the Environmental 

Counterclaim of August 11,2015 

Philip Morris 

Philip Morris Brands Sàrl, Philip Morris 

Products S.A. and Abal Hermanos S.A. v. 

Uruguay, 

ICSID Case No.ARB/10/7, July 8,2016 

Plama 

Plama Consortium Limited v. Bulgaria, 

ICSID Case No.ARB/03/24, 

Decision on Jurisdiction of February 8,2005 

Pope&Talbot(Counter-memorial) 

Pope & Talbot Inc. v. Canada, 

(UNCITRAL), Canada’s Counter-Memorial of 

March 29,2000 



TEAM BADAWI 

ix 

 

Quiborax 

Quiborax S.A., Non Metallic Minerals S.A. and 

Allan Fosk Kaplún v. Bolivia, 

ICSID Case No.ARB/06/2, 

Award of September 16,2015. 

Roussalis(Award) 

Spyridon Roussalis v. Romania, 

ICSID Case No.ARB/06/1, 

Award of December 7,2011 

Roussalis(Declaration) 

Spyridon Roussalis v. Romania, 

ICSID Case No.ARB/06/1, 

Declaration of W. Michael Reisman, 

November 28,2011 

Rusoro 

Rusoro Mining Ltd. v. Venezuela, 

ICSID Case No.ARB(AF)/12/5, 

Award of August 22,2016 

S.D.Myers 

SD Myers, Inc v. Canada, 

(UNCITRAL), First Partial Award of 

November 13,2000 

Saluka(Award) 
Saluka Investments B.V. v. Czechia, 

(UNCITRAL), Partial Award of March 17,2006 

Saluka(Counterclaim) 

Saluka Investments B.V. v.Chezchia, 

(UNCITRAL), Decision on Jurisdiction of 

May 7,2004 

SGS 

SGS Société Générale de Surveillance S.A. v. 

Pakistan, 

ICSID Case No.ARB/01/13, Procedural Order 

No.2 of October 16,2002 

Siemens 

Siemens A.G. v. Argentine, 

ICSID Case No.ARB/02/8 

Award of January 17,2007 

Société Générale Société Générale v. Dominican Republic, 



TEAM BADAWI 

x 

 

 LCIA Case No.UN7927, Award on Preliminary 

Objections to Jurisdiction of September 19,2008 

Standard Chartered Bank 

Standard Chartered Bank v. Tanzania, 

ICSID Case No.ARB/10/12, 

Award of November 2,2012 

Supervision 

Supervision y Control S.A. v. Costa Rica, 

ICSID Case No.ARB/12/4, 

Final Award of January 18,2017 

Tecmed 

Técnicas Medioambientales Tecmed, S.A. v. 

Mexico, 

ICSID Case No.ARB(AF)/00/2, 

Award of May 29,2003 

Tokios Tokelés 

Tokios Tokelés v. Ukraine, 

ICSID Case No.ARB/02/18, 

Award of July 26,2007 

Tokios Tokelés(Dissenting Opinion) 

Tokios Tokelės v. Ukraine 

ICSID Case No.ARB/02/18,  

Decision on Jurisdiction of April 29,2004, 

Dissenting Opinion of Prosper Weil 

Toto 

Toto Costruzioni Generali S.p.A. v. Lebanon, 

ICSID Case No.ARB/07/12, 

Decision on Jurisdiction of September 11,2009 

TSA 

TSA Spectrum de Argentina S.A.  v. Argentina, 

ICSID Case No.ARB/05/5, 

Award of December 19,2008 

Urbaser 

Urbaser S.A. and Consorcio de Aguas Bilbao 

Bizkaia, Bilbao Biskaia Ur Partzuergoa v. 

Argentina, 

ICSID Case No.ARB/07/26, 

Award of December 8,2016 



TEAM BADAWI 

xi 

 

Venoklim 

Venoklim Holding B.V. v. Venezuela,  

ICSID Case No. ARB/12/22,  

Award of April 3, 2015 

Vivendi 

Compañiá de Aguas del Aconquija S.A. and 

Vivendi Universal S.A. v. Argentina, 

ICSID Case No.ARB/97/3, 

Award of August 20,2007. 

Vivendi(Jurisdiction) 

Compañiá de Aguas del Aconquija S.A. and 

Vivendi Universal S.A. v. Argentina, 

ICSID Case No.ARB/97/3, 

Decision on Jurisdiction of November 14,2005 

Waste Management 

Waste Management v. Mexico, 

ICSID Case No.ARB(AF)/00/3, 

Award of April 30,2004 

OTHER DECISIONS 

Armed Activities 

Case Concerning Armed Activities on the 

Territory of the Congo(Congo v. Uganda), 

ICJ, Counter-Claims Order of 

November 29,2001 

Barcelona Traction 
Barcelona Traction (Belgium v. Spain), 

ICJ, Judgment of February 5,1970 

Brazil-Retreated Tyres 

Brazil-Measures affecting imports of retreated 

tyres, 

WT/DS332/AB/R, Report of the WTO Appellate 

Body of December 3,2007 

Canfor Corporation 

Canfor Corporation v. USA and Terminal Forest 

Products Ltd. v. USA 

(UNCITRAL) Decision on Preliminary Question 

of  June 6,2006 



TEAM BADAWI 

xii 

 

Charanne 

Charanne B.V. and Construction Investments 

S.a.r.l. v. Spain, 

SCC Case No.062/2012, 

Final Award of  January 21,2016 

EC-Asbestos 

European Communities — Measures Affecting 

Asbestos and Asbestos-Containing Products, 

WT/DS135/R, Report of the WTO Appellate 

Body of April 5,2001 

ELSI 
Elettronica Sicula S.p.A. (USA v. Italy), 

ICJ, Judgement of  July 20,1989 

Glamis Gold 

Glamis Gold Ltd v USA, 

Ad Hoc Tribunal (UNCITRAL), Award of 

May 14,2009 

Guaracachi 

Guaracachi America, Inc. and Rurelec PLC v. 

Bolivia, 

UNCITRAL, 

PCA Case No.2011-17, 

Award of January 31,2014 

James 
James and others v. UK, 

ECtHR, Judgment of February 21,1986 

Japan-Taxes on Alcoholic Beverages 

Japan - Taxes on Alcoholic Beverages, 

WT/DS8/AB/R, WT/DS10/AB/R, 

WT/DS11/AB/R, 

Report of the WTO Appellate Body of 

October 4,1996 

Korea-Imports of Beef 

Korea–Measures Affecting Imports of Fresh, 

Chilled and Frozen Beef, 

WT/DS161/AB/R, WT/DS169/AB/R, Report of 

the WTO Appellate Body of January 22,2001 



TEAM BADAWI 

xiii 

 

Kügele 
Kügele v. Poland, 

Upper Silesian Claims Tribunal, Case of 1932 

Mexico-Taxes on Soft Drinks 

Mexico-Tax Measures on Soft Drinks and Other 

Beverages 

WT/DS308/AB/R, Report of the WTO Appellate 

Body, March 6, 2006 

Nottebohm 
Nottebohm (Liechtenstein v. Guatemala), 

ICJ, Judgment of April 6,1955 

Oil Platforms(Order) 
Oil Platforms (Iran v. USA), 

ICJ, Order of March 10,1998 

Oil Platforms(Separate Opinion) 

Oil Platforms (Iran v. USA), 

ICJ, Separate Opinion of Judge Higgins of 

March 10,1998 

Sea-Land 

Sea-Land Services, Inc. v. Iran, 

IUSCT, Case No. 33, Award of June 20, 1984 

6 IRAN-U.S. C.T.R., at 149 et seq. 

Thailand-Cigarettes 

Thailand-Restrictions on Importation of and 

Internal Taxes on Cigarettes, 

DS10/R - 37S/200, the WTO Panel Report of 

November 7,1990 

Thunderbird(Award) 

International Thunderbird Gaming Corporation 

v. Mexico, 

NAFTA/UNCITRAL, Award of January 26,2006 

Thunderbird(Separate Opinion) 

International Thunderbird Gaming Corporation 

v. Mexico, 

NAFTA/UNCITRAL, Award of 

January 26,2006, 

Separate Opinion of Thomas Wälde 



TEAM BADAWI 

xiv 

 

Too 

E. Too v. Greater Modesto Insurance Associates 

and the USA, 

IUSCT, Case No.880, 

Award of December 29,1989 

US-Gasoline 

United States — Standards for Reformulated and 

Conventional Gasoline 

WT/DS2/10/AB/R, WTO Appellate Body Report 

of April 29,1996 

US-Shrimp 

United States - Import Prohibition of Certain 

Shrimp and Shrimp Products, 

WT/DS58/AB/R, Report of the WTO Appellate 

Body of October 12,1998 

Yaung Chi 

Yaung Chi OO Trading Pte Ltd. v. Myanmar, 

ASEAN I.D. Case No.ARB/01/1 of 

March 31,2003 

BOOKS 

Addison-Agyei 

 

Sange Addison-Agyei 

Nationality Planning und Treaty Shopping im 

Internationalen Investitionsrecht 

Peter Lang,2018 

Baumgartner 

Jorun Baumgartner, 

Treaty Shopping in International Investment Law, 

Oxford University Press,2016 

Billiet 

Johan Billiet, 

International Investment Arbitration: A Practical 

Handbook, 

Maklu Publishers,2016 

Brownlie 

Ian Brownlie 

Principles of Public International Law, 

OUP,2008 

Douglas Zachary Douglas 



TEAM BADAWI 

xv 

 

The International Law of Investment Claims, 

CUP,2009 

Dugan 

Christopher Dugan and others 

Investor-State Arbitration, 

OUP,2008 

Dupuy 

Pierre-Marie Dupuy 

Unification Rather than Fragmentation of 

International Law? The Case of International 

Investment Law and Human Rights Law 

International Economic Law Series,2009 

Jennings/Watts 

Robert Jennings, Arthur Watts 

Oppenheim’s International law 

Longman,1996 

Kiss/Shelton 

Alexandre Kiss, Dinah Shelton 

Guide to International Environmental Law 

BRILL,2007 

Kjos 

Hege Elisabeth Kjos 

Applicable law in Investor-State Arbitration, 

Oxford Monographs in International Law,2013 

McLachlan 

Campbell McLachlan and others 

International Investment Arbitration: Substantive 

Principles, 

Oxford International Arbitration Series,2017 

Newcombe/Paradell 

Andrew Newcombe and Lluís Paradell 

Law and Practice of Investment Treaties : 

Standards and Treatment 

Kluwer Law International,2009 

Sands 
Philippe Sands 

Principles of International Environmental Law 



TEAM BADAWI 

xvi 

 

Cambridge University Press,2003 

Van Haersolte-Van Hof/Hoffman 

Jacomijn J. van Haersolte-Van Hof and Anne K. 

Hoffmann 

The Oxford Handbook of International Investment 

Law, 

OUP,2008 

Wehland 

Hanno Wehland 

The Coordination of Multiple Proceedings in 

Investment Treaty Arbitration, 

OUP,2013 

ARTICLES 

Appleton 

Barry Appleton 

Regulatory takings: the international law 

perspective 

35 (11) NYU Envtl LJ,2002 

Asteriti 

Alessandra Asteriti 

Environmental Law in Investment Arbitration: 

Procedural Means of Incorporation 

16 (2) JWIT,2015 

Atanasova/Benoit/Ostřanský 

Dafina Atanasova, Adrián Martínez Benoit, Josef 

Ostřanský 

The Legal Framework for Counterclaims in 

Investment Treaty Arbitration 

31 (2) J.Int’l Arb.,2014 

Burgstaller 

Markus Burgstaller,  

Nationality of Corporate Investors and 

International Claims against the Investor's Own 

State 

7(6) JWIT,2006 

Dumberry/Dumas-Aubin MaPatrick Dumberry and Gabrielle Dumas-Aubin 



TEAM BADAWI 

xvii 

 

When and how allegations of Human Rights 

violations can be raised in Investor-State 

Arbitration 

13(3) JWIT,2012 

Garcia-Bolivar 

Omar E. Garcia-Bolivar,  

Investor-State Disputes in Latin America: A 

Judgment on the Interaction between Arbitration, 

Property Rights Protection, and Economic 

Development 

13 Law&Bus.Rev.Am.67,2007 

Gastrell/Cannu 

Lindsay Gastrell, Paul-Jean Le Cannu 

Procedural Requirements of ‘Denial-of-Benefits’ 

Clauses in Investment Treaties: A Review of 

Arbitral Decisions 

30(1) ICSID Review,2015 

Kantor 

Mark Kantor 

The New Draft Model U.S. BIT: Noteworthy 

Developments 

21(4) J.Int’l Arb.,2004 

Karrer 

Pierre Karrer 

Jurisdiction on Set-off Defenses and 

Counterclaims 

The Journal of the Chartered Institute of 

Arbitrators,2001 

Lalive/Halonen 

Pierre Lalive and Laura Halonen 

On the Availability of Counterclaims in 

Investment Treaty Arbitration 

2 CYIL,2011 

Mistelis/Baltag Loukas Mistelis, Crina Mihaela Baltag 



TEAM BADAWI 

xviii 

 

Denial of Benefits and Article 17 of the Energy 

Charter Treaty 

113(4) Penn State Law Review,2009 

Nerets 

Valts Nerets 

Nationality of investors in ICSID arbitration, 

2 RGSL Research Papers,2011 

Newcombe(2005) 

Andrew Newcombe 

The Boundaries of Regulatory Expropriation in 

International Law 

20 ICSID Review,2005 

Pellet 

Alain Pellet 

Police Powers or the State’s Right to Regulate, 

in Building International Investment Law. The 

First 50 Years of ICSID, Wolters Kluwer,2015 

Rao 

Pemmaraju Sreenivasa Rao 

International Law Commission (ILC) 

Max Planck Encyclopedia of Public International 

Law,2006 

Sauvé 

Pierre Sauvé 

Trade and Investment Rules: Latin American 

Perspectives 

66 Comercio internacional series,2006 

Schreuer 

Christoph Schreuer 

Traveling the BIT Route of Waiting Periods, 

Umbrella Clauses and Fork in the Road 

5 JWIT,2004. 

Sornarajah 

M. Sornarajah  

The International Law on Foreign Investment 

Cambridge:Cambridge University Press,2010 

Waelde/Kolo Thomas Waelde and Abba Kolo 



TEAM BADAWI 

xix 

 

Environmental Regulation, Investment Protection 

and 'Regulatory Taking' in International Law 

50(4) ICLQ,2001 

Wagner 

J.M. Wagner 

International Investment, Expropriation and 

Environmental Protection  

29 Golden Gate U.L.Rev.,1999 

MISCELLANEOUS 

Draft Articles on Diplomatic Protection 

Draft Articles on Diplomatic Protection with 

commentaries,  

Yearbook of the International Law Commission, 

2006, vol. II, Part Two. 2006 

Dugard 

John R. Dugard, 

First Report on Diplomatic Protection, 

International Law Commission, Fifty-second 

Session A/CN.4/506, 2009 

ICSID Explanatory Report 

Explanatory Report of ICSID Secretariat, Note B 

(a) to Arbitration Rule 40 of 1968, 1 ICSID 

Report 

Nikièma 

Suzy H. Nikièma, 

Best Practices Definition of Investor, 

by International Institute for Sustainable 

Development, 2012 

UNCTAD 

United Nations Conference On Trade and 

Development, Expropriation, UNCTAD Series on 

Issues in International Investment Agreements II, 

2012 

 

  



TEAM BADAWI 

xx 

 

LIST OF LEGAL SOURCES 

Abbreviation Citation 

Austria-Macedonia BIT Austria-Macedonia BIT,2001 

Netherlands-Venezuela BIT Netherlands-Venezuela BIT,1991 

Burundi BIT Burundi Model BIT,2002 

Canadian BIT 
Canadian Model Foreign Investment 

Protection and Promotion Agreement,2004 

Canada-Colombia FTA Canada-Colombia Free Trade Agreement,2011 

GATT 
The General Agreement on Tariffs and 

Trade,1986 

Helsinki Convention 1992 Convention on the Protection and Use of 

Transboundary Watercourses and International 

Lakes,1992 

ICJ Statute United Nations, Statute of the International 

Court of Justice,1946 

ICSID Convention 

Convention on the Settlement of Investment 

Disputes Between States and Nationals of 

Other States,1966 

ARSIWA Articles on Responsibility of States for 

Internationally Wrongful Acts,2001 

ILC Statute 
Statute of the International Law 

Commission,1947 

Iran-Germany BIT Iran-Germany BIT,2002 

Iran-Turkey BIT Iran-Turkey BIT,1996 

NAFTA North American Free Trade Agreement,1994 



TEAM BADAWI 

xxi 

 

SCC Rules Arbitration Rules of the Arbitration Institute of 

the Stockholm Chamber of Commerce,2017 

Switzerland-Paraguay BIT Switzerland-Paraguay BIT,1992 

Ukraine-Lithuania BIT 

 

Ukraine-Lithuania BIT,1994 

 

UNCITRAL Rules (1976) UNCITRAL Arbitration Rules,1976 

UNCITRAL Rules (2010) UNCITRAL Arbitration Rules,2010 

US BIT USA Model BIT,2012 

US-Estonia BIT US-Estonia BIT,1994 

VCLT Vienna Convention on the Law of Treaties, 

1969 

Egypt-US BIT Egypt-US BIT,1986 

  



TEAM BADAWI 

xxii 

 

LIST OF ABBREVIATIONS 

§(§§)                     Paragraph(s) 

¶(¶¶)                     Page(s) 

BIT  Agreement between the Republic of Ticadia and the Republic of Kronos for 

Promotion and Reciprocal Protection of Investment 

CA   Concession Agreement 

CEO   Chief Executive Officer 

CVD   Cardiovascular diseases  

Decree           Presidential Decree No. 2424 

ICJ                         International Court of Justice 

ILC   International Law Commission  

KEA   Kronian Environmental Act 

SCC    Stockholm Chamber of Commerce 

Site   Kronian territory where lindoro was found 

WTO                       World Trade Organization 

Fenoscadia  Fenoscadia Limited 

Kronos   Republic of Kronos 

Ticadia  Republic of Ticadia 

Study   Kronian Federal University Study on exploitation of lindoro in Kronos’    

   territory 

 



TEAM BADAWI 

1 

 

STATEMENT OF FACTS 

Parties to the dispute 

1. Claimant is Fenoscadia Limited, a mining company. 

2. Respondent is the Republic of Kronos, an underdeveloped country.  

 

Investor 

3. In 1993, Claimant was incorporated in the Republic of Ticadia.  

4. Since 1998, 65% of Claimant’s shares belong to a Ticadian private equity fund composed of 

nationals from different countries including Ticadia and Kronos. In 2012, Kronian nationals 

acquired remaining 35%. 

5. In 2010, Claimant ceased all its mining operations in Ticadia and concetrated them in Kronos. 

Only business formalities (e.g. most meetings of the board) are still in Ticadia, while the 

decisions are implemented in Kronos and favour of Fenoscadia business there. 

6. Claimant is managed by a board of directors with Kronian nationals majority. The board 

appoints the Chief Executive Officer of Fenoscadia. The current CEO is Ticadian resident, 

although, he stays in Kronos for a long time due to Fenoscadia activities there. 

7. Decision making in Fenoscadia is influenced by the Kronian shareholders because of their 

expertise in the mining industry. 

 

Historical background 

8. In March 1997, reserve of high value rare earth metal - lindoro - was discovered in the Northern 

region of Kronos called the Site. 

9. In November 1998, Respondent invited foreign companies to participate in public auction for 

concession of rights to lindoro extraction. Auction was conducted due to the lack of national 

companies with required expertise to extract the metal. The criteria were technical expertise 

and financial return. 

10. On 20 April 2000, Claimant, a world-wide known company with expertise in rare metals 

exploration, won a bid to extract lindoro in Kronos. 

11. On 1 June 2000, Claimant and Respondent concluded the Concession Agreement. Claimant 

was entitled to extract lindoro for eighty years upon the payment of 22% of the monthly gross 

revenue from the lindoro extraction and realization. 
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12. Kronos granted Fenoscadia concession to extract lindoro for eighty years upon the payment of 

22% of the monthly gross revenue relating to the extraction and commercialization of lindoro.  

13. In August 2008, Claimant started the lindoro exploitation and employed 200 Kronians with 40 

of them engaged in the waste disposal.  

14. Fenoscadia was the only company extracting lindoro since its discovery in Kronos. 

 

Environmental obligations 

15. Initially, lindoro exploitation was regulated by the CA and internal rules of the Ministry for 

Agriculture, Forestry and Land for the inspections based on Annexes IV and VIII of the 

Convention on the Transboundary Effects of Industrial Accidents. 

16. In October 2014, Mr. Curat Bazings, the Nationalist Party candidate, was elected as Kronian 

President. The Nationalist Party also succeeded in general elections for the Kronian House of 

Representative. 

17. In March 2015, Mr. Bazings passed a draft bill (the future Kronian Environmental Act) on the 

regulation of environmental-sensitive activities in Kronos. 

18. On 12 June 2015, the Kronian Environmental Act came into force. The KEA was mostly based 

on the Protocol on Water and Health to the 1992 Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes. Its fast adoption was due to the waiver 

of public hearings under Article 59 of Kronian Constitution. While the Liberal Party claimed 

this decision targeted Fenoscadia, the Nationalist Party explained this decision to be in 

compliance with Constitution. 

19. The KEA obliged miners to safely dispose hazardous waste and imposed penalties, fines, the 

immediate withdrawal of licenses, and remedial compensation based on polluter-pays principle, 

if an operator is at fault.  

 

Enactment of the Decree 

20. In October 2015, the Ministry for Environmental Matters in Kronos released data on increase 

of toxic waste in the largest Kronian Rhea River based on inspections reports. 

21. On 15 May 2016, the Kronian Federal University published the Study. It found that the 

contamination was a direct consequence of lindoro exploitation due to the presence of graspel 

– toxic component found in lindoro mine tailings – in the waters. It also linked the appearance 
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of Microcephaly and increase in CVD with the river contamination. The fact that graspel 

contamination of water leads to CVD is confirmed by top-tier universities all over the world.  

22. On 7 September 2016, Mr. Bazings adopted the Decree to immediately prohibit the lindoro 

exploitation in Kronos, revoke Claimant's license and terminate the CA in accordance with the 

KEA provisions. 

 

Procedure before the national court 

23. On 8 September 2016, a next day after the Decree issuance, Claimant filed a motion to Kronian 

national court seeking to suspend the Decree and declare it unlawful because of due process 

violation. 

24. On 22 February 2017,  Claimant withdrew its motion. The Government stated that the Decree 

would not be revoked. In August 2017, mining sector magazine published an information from 

unofficial sources that lindoro exploitation might be resumed by 2019.  

 

Implementation of the Decree 

25. In the course of the week after the Decree enactment in September 2016, Claimant dismissed 

140 employees. 

26. On 27 April 2017, Fenoscadia completely closed its facilities in Kronos and dismissed 

remaining employees.  

27. On 14 September 2017, the confiscation of the lindoro stored on Claimant’s facilities started 

and continued for 5 days.  

 

Arbitration 

28. On 27 April 2017, Claimant notified Respondent of the dispute and of its intention to recourse 

to the arbitration under the BIT if an agreement was not reached through negotiations. 

Respondent declined to negotiate unless Claimant recognized its responsibility in the Rhea 

River contamination. 

29. On 10 November 2017, Claimant submitted its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce. 
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Counterclaim 

30. In addition to its objections to jurisdiction and admissibility of the Claimant’s expropriatory 

claim, Respondent submitted a counterclaim.  

31. Respondent argued that Claimant caused environmental damage through the Rhea River 

contamination and should compensate it.  

32. Ticadia and Kronos are parties to the Vienna Convention on the Law of Treaties and to the 

1992 Convention on the Protection and Use of Transboundary Watercourses and International 

Lakes since 2014 and 2015 respectively. 
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SUMMARY OF ARGUMENTS 

34. Jurisdiction and admissibility of claim. The Tribunal lacks jurisdiction ratione personae 

since Claimant is not investor of Ticadia under the BIT. First, Claimant lacks genuine 

connection with Ticadia required to be an investor of Ticadia under the BIT. Article 1(4) of 

the BIT requires that investor of a Contracting party is an enterprise with real and effective 

nationality, meaning enterprise which has genuine connection with its home State. Claimant 

lacks such connection with Ticadia, since it is controlled by Kronian nationals, it undertakes 

no substantial business activities in Ticadia, and its seat of management and financial control 

are both located in Kronos. Secondly, and alternatively, Claimant is not entitled to enjoy 

protection under the BIT, since the Tribunal has no jurisdiction to entertain the dispute between 

Respondent and its own nationals. 

35. The claim before the Tribunal is inadmissible because Claimant has already exercised its 

choice of dispute resolution mechanism under the fork-in-the-road provision in the BIT. The 

choice of the domestic proceedings is a final choice and Claimant is precluded to submit the 

present claim. Firstly, the wording of Article 11(2) of the BIT is considered fork-in-the-road 

clause. Secondly, the claim before the Tribunal is identical to the lawsuit previously filed to 

domestic court. Thirdly, the choice under the present fork-in-the-road clause is final at the 

moment of submission. Fourthly, domestic lawsuit is a valid choice of dispute settlement 

mechanism as made freely. 

36. Admissibility of counterclaim. Respondent’s counterclaim is admissible. Firstly, submission 

of counterclaims falls within the Parties’ consent under the BIT. The BIT broad dispute 

resolution clause provides for counterclaims and Respondent is allowed to file counterclaims 

notwithstanding the reservation of a right to submit initial claims to investors. Additionally, 

approval of counterclaims in the SCC Rules and exclusion of specific counterclaims confirm 

their general admission. Secondly, the Respondent’s counterclaim satisfies the admission 

requirements. Its subject-matter falls within Article(1)(c) of the BIT or the environmental 

framework established by the BIT. The counterclaim is connected with the Claimant’s claim 

because they are linked with the same investment and, in any event, are based on the BIT. 

Thirdly, the CA alternative dispute resolution forum does not affect admissibility, since the 

basis of the counterclaim is not contractual. 
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37. Merits. Respondent did not breach Article 7 of the BIT when adopted and implemented the 

Decree and confiscated lindoro. Firstly, the Decree does not amount to indirect expropriation, 

as it was entirely within the Respondent’s sovereign right to regulate. The Decree pursued the 

environment and health protection, it was proportionate to this purpose and it complied with 

due process. Respondent did not make specific representations with respect to Fenoscadia, and 

the Decree does not discriminate it. Alternatively, the Decree did not deprive Claimant of the 

property rights and, in any event, Respondent did not intent to acquire Claimant’s property. 

38. Secondly, no direct taking occurred, as lindoro was confiscated to secure environmental 

damage in accordance with Article 4 of the Decree. Thirdly, in any event, Respondent’s actions 

are justified by general exceptions in Article 10 of the BIT. 
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ARGUMENTS 

I. THE TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE AS CLAIMANT IS 

NOT INVESTOR UNDER THE BIT 

39. To establish the jurisdiction the Tribunal should apply the definition of investor agreed by the 

Parties. Article 1 of the BIT provides that “Investor of a Contracting Party” is an “enterprise 

of a Contracting Party” that made an investment “in the other Contracting Party's territory”.1 

40.  Yet, the only disputed criterion in the present case is whether Claimant is an enterprise of 

Ticadia as it is effectively controlled by Kronian nationals2 and concentrated its mining 

activities in Kronos within the past 7 years.3  

41. Respondent submits that the Tribunal lacks jurisdiction ratione personae since [A] Claimant 

lacks genuine connection with Ticadia required to be an enterprise under the BIT and [B] 

alternatively, the Tribunal has no jurisdiction to entertain the dispute between Respondent and 

its own nationals. 

A. CLAIMANT LACKS GENUINE CONNECTION WITH TICADIA REQUIRED TO BE AN 

ENTERPRISE UNDER THE BIT 

42. Respondent submits that Claimant is not investor of Ticadia since (1) Under Article 1(4) of the 

BIT to qualify as investor enterprise should have real and effective nationality of its home state. 

(2) To determine genuine connection standard the Tribunal should rely on Draft Articles on 

Diplomatic Protection. (3) Claimant lacks such connection and thus is not investor of Ticadia. 

1. Under Article 1(4) to qualify as investor an enterprise should have real and effective 

nationality of its home state 

43. Respondent submits a real and effective connection is a test to be applied to determine the 

nationality of investor under the BIT. (i) The Tribunal should interpret Article 1(4) of the BIT 

to find out applicable test for nationality determination. (ii) Object and purpose of the BIT 

excludes “paper” nationality; (iii) relevant customary rules of diplomatic protection applicable 

under 31(3)(c) of the VCLT establish genuine connection standard for the corporate nationality. 

 

 

                                                 
1 Record, ¶39, lines 1093-1095. 
2 Memorial for Respondent, §§68-75. 
3 Record, ¶33, line 931. 
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(i) The Tribunal should interpret Article 1(4) of the BIT to find out applicable test for 

nationality determination 

44. The BIT lacks definition of the term “enterprise of a Contracting Party”, thus explicit criteria 

for determination of nationality of investors are absent. However, the criteria are crucial for the 

BIT application. 

45. Claimant may argue that in the absence of clear treaty provision, its incorporation in Ticadia is 

sufficient to establish Ticadian nationality. Indeed, the place of incorporation and siège social 

in certain circumstances may be enough to establish a connection between corporation and its 

home state. 4 However this in only a prima facie basis and “it is permissible to look behind the 

formal nationality of a company [...] to determine the reality of its relationship to a state”.5 

46. The only reason of widely used incorporation or siege social test is the presence of clear BIT 

provision on the matter. For instance, in Tokios Tokelės the tribunal applied incorporation test6 

and rejected Respondent’s request to apply control test merely because Article 1(2)(b) of the 

Ukraine-Lithuania BIT defined the term “investor” with respect to Lithuania, as “any entity 

established in the territory of the Republic of Lithuania in conformity with its laws and 

regulations”. In Saluka the tribunal explained, that it cannot “in effect impose upon the parties 

a definition of ‘investor’ other than that which they themselves agreed”. That agreed definition 

required only that the investor should be constituted under the laws of the Netherlands, and “it 

is not open to the Tribunal to add other requirements”.7 The same logic was applied by the 

tribunals in Charanne8, by KTA9 and Hulley10 cases.  

47. Indeed, clear and explicit regime established by the terms of the BIT should prevail.11 In the 

present case, the BIT does not provide explicit test for nationality determination.  

48. Failure of the Contracting Parties to exercise their discretion to identify corporate nationality 

does not mean that they intended to exclude any criteria.12  

                                                 
4 Nerets,¶21. 
5 Jennings/Watts,¶861.  
6 Tokios Tokelės,§38. 
7 Saluka(Award),§241. 
8 Charanne,§415. 
9 KTA,§114. 
10 Hulley,§413. 
11 Micula,§101. 
12 Enron,§46. 
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49. Thus, the Tribunal should establish and apply a test, which is consistent with the Parties’ 

intentions,13 but not “pick up” and choose the test, which suits its decision.14 

(ii) Object and purpose of the BIT excludes “paper” nationality 

50. Article 31(1) of the VCLT, to which both Ticadia and Kronos are parties,15 requires that the 

treaty should be interpreted “in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose”.16 Additionally, integral 

part17 of this general rule is the principle of effectiveness in treaty interpretation (effet utile),18 

which requires that every provision in a treaty be interpreted in a way that renders it meaningful 

rather than meaningless.19  

51. The preamble of a treaty “can be particularly helpful in ascertaining the motive, object and 

circumstances of the treaty”.20 The object and purpose of the BIT found in its preamble calls 

for “greater economic cooperation”21 and “stimulation of mutually beneficial business 

activity”.22 These purposes could only be achieved when there is a transboundary flux or 

capital. Additionally, the BIT has been concluded for “the promotion and reciprocal protection 

of investment”23 and “reciprocal” should have a meaning.24  

52. Allowing corporations without a significant economic presence in their state of incorporation 

to enjoy protection under the BIT would curtail the Contracting Parties’ economic growth and 

undermine the BIT’s objective, as stated in its preamble,25 to stimulate economic development. 

53. Respondent contends that protection of enterprises with “paper” nationality, meaning 

enterprises, which keep only formal connection with their home states, would not stimulate 

mutually beneficial business activity and the development of economic cooperation between 

Ticadia and Kronos.  

                                                 
13 McLachlan,¶361. 
14 McLachlan,¶361. 
15 Record,¶32, lines 875-877. 
16 Article 31(1) of the VCLT. 
17 Orascom,§288; Japan-Taxes on Alcoholic Beverages,¶12. 
18 Pac Rim,§4.  
19 Newcombe/Paradell,¶114; Jennings/Watts,¶¶1280-1281. 
20 Standard Chartered Bank,§270. 
21 Record,¶38, line 1045. 
22 Record,¶38, line 1050. 
23 Record,¶38, lines 1053-1054. 
24 Standard Chartered Bank,§270. 
25 Record,¶38, lines 1050-1051. 
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54. Thus, the Parties to the BIT implicitly agreed to protect investors, which are not only 

incorporated, but have some meaningful connection with their home States.  

(iii) Relevant customary rules of diplomatic protection establish genuine connection 

standard for the corporate nationality  

55. To establish the meaningful connection between an enterprise and a state required under the 

present BIT, Respondent relies on relevant rules of international law.  

56. To interpret the term “enterprise of a Contracting party” under Article 31(3)(c) of the VCLT 

the Tribunal should take into account rules of diplomatic protection. Such rules are of 

customary nature26 and relevant27 in order to interpret the BIT in the absence28 of clear test in 

the BIT.29 

57. The right of diplomatic protection is only given to a state with regard to its national. Nationality 

is determined through the “close and permanent connection” between an investor and a state.30 

The ICJ when confirmed Canadian nationality of Barcelona Traction through manifold links 

with Canada31  in essence established the genuine connection with the home state.32 

58. The ICJ is consistent in application of the nationality determination through the “close and 

permanent connection”. In Nottebohm case it confirmed that the requirement “must correspond 

with a factual situation” and specifically requires a “genuine and effective connection”.33 This 

rational is applicable not only to the natural persons but to corporations as well.34 Dr. 

Burgstaller argues that the “effective nationality [is] the criterion to be used for determining 

the relevant link at an international level”.35  

59. Thus, relevant rules of customary international law establish genuine connection standard for 

corporate nationality. 

 

                                                 
26 Société Générale,§108; Orascom,§293; Glamis Gold,§18; Dugard,¶54. 
27 Orascom,§293. 
28 Société Générale,§88.  
29 Hulley, §§415-416. 
30 Barcelona Traction,§71. 
31 Barcelona Traction,§71. 
32 Douglas,¶22. 
33 Nottebohm,¶22. 
34 Brownlie,¶¶407, 465. 
35 Burgstaller,¶861. 
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2. To determine genuine connection the Tribunal should rely on Draft Articles on 

Diplomatic Protection 

60. The ICJ in Barcelona Traction made clear that no absolute test of the “genuine connection” 

exits.36 Therefore, the genuine connection should be established on a case-by-case basis. 

61. Article 9 of Draft Articles on Diplomatic Protection, prepared by the ILC, stipulates a rule for 

cases where a question arises towards the presence of meaningful connection with the home 

state.  

62. Members of the ILC are “persons of recognized competence in international law”.37 More 

importantly, the ICJ “finds the work of the ILC highly relevant to its work and draws frequently 

upon it in arriving at its decisions”.38 Thus, Draft Articles on Diplomatic Protection is a 

subsidiary means of determining the law39 in the present case. 

63. The rule under Article 9 encompasses three-criteria exception when genuine connection 

requires additional criteria but for incorporation.  

64. Respondent invites the Tribunal to apply the rule in Article 9 of Draft Articles on Diplomatic 

Protection to determine the connection of Fenoscadia with the home state as required under the 

BIT.   

3. Claimant does not have Ticadian nationality due to lack of genuine connection 

65. To enjoy protection under the BIT, Claimant should possess relevant nationality at the moment 

of the “alleged breach of the obligation” till the commencement of the proceedings.40 

66. Respondent submits that long before the dispute arose the Claimant’s nationality had become 

and remains Kronian. 

67. Under Article 9 of Draft Articles on Diplomatic Protection, Claimant possesses Kronian 

nationality since (i) it is effectively controlled by Kronian nationals, (ii) undertakes no 

substantial business activities in Ticadia and (iii) its seat of management and financial control 

are located in Kronos. The criteria are cumulative and are satisfied in the present case. 

(i) Claimant is controlled by Kronian nationals 

68. Kronian nationals exercise control over Claimant.  

                                                 
36 Barcelona Traction,§70. 
37 Article 2(1) of ILC Statute. 
38 Rao,§35. 
39 Article 38 of the ICJ Statute. 
40 Douglas¶290; Banro,§§13-14. 
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69. The control requirement aims to avoid artificial nationalities that are strategically and 

artificially selected by investors41 and provides that legal entity holds nationality of the persons, 

which exercise control over it.42 Effective (de facto) control is established, when nationals of 

state dominate the corporation decision making-structure.43 

70. The standard of control requirement was developed by investment tribunals, dealing with 

denial-of-benefits clause. It aims to prevent corporations that have tenuous link with their home 

States to enjoy protection under the BIT.44  

71. Respondent invites the Tribunal to apply the same rationale to the determination of control 

criteria in the present case. 

72. In Plama, the tribunal stated that effective control is the control “over the legal entity’s 

management, operation and the selection of members of its board of directors or any other 

managing body”.45 In Thunderbird, the tribunal determined control as the “power to effectively 

decide and implement the key decisions of the business activity of an enterprise”.46 While the 

majority shareholding and majority voting rights do not per se constitute control.47 

73. In the present case, while majority of voting rights are in the hands of Ticadian private equity 

fund48 Kronian shareholders exert substantial influence over Claimant’s decision-making with 

regard to the mining activities in Kronos.49 Mining activities are the field of expertise of 

Claimant and are concentrated in Kronos, therefore decisions on mining activities are key 

decisions. 

74. Moreover, Claimant's management is exercised by the board of directors,50 comprised of a 

majority of Kronian nationals.51 Board of directors appoints the CEO of the company52 and 

makes decisions favouring Claimant’s interest in Kronos. Thus, Kronian nationals effectively 

decide and implement the key decisions of the business activity of Claimant. 

75. Hence, Claimant is controlled by Kronian nationals. 

                                                 
41 Billiet,¶216. 
42 Nikièma,¶9. 
43 Thunderbird(Award),§107-108.  
44 Gastrell/Cannu,¶78-97; Mistelis/Baltag,¶1301-21.  
45 Plama,§170. 
46 Thunderbird(Award),§108. 
47 Aguas del Tunari,§§8,22,40. 
48 Record,¶32, line 899. 
49 Record,¶33, lines 905-909. 
50 Record,¶33, lines 901. 
51 Record,¶33, lines 902. 
52 Record,¶33, lines 902-903. 
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(ii) Claimant undertakes no substantial business activities in Ticadia 

76. Claimant does not undertake substantial business activities in its State of incorporation.  

77. The primary purpose of such a requirement is to ensure that the investor has realistic ties with 

a State rather than merely uses it as a nationality of convenience.53  

78. Substantial business activity requirement is fulfilled when the corporation in question is 

engaged in buying, selling and contracting in that territory beyond need of its corporate 

existence.54 

79. In Guaracachi, the tribunal held that a company without any commercial activity inside the 

territory where it was incorporated was a mere vehicle and did not have substantial activities.55 

Even the head office maintenance and meetings of the board of directors were not sufficient for 

the tribunal to establish substantial business activity.56 

80. In the present case, Claimant “effectively shut down its mining operations” in its home state 

and undertakes no such operations since 2010, being connected with Ticadia only formally.57 

There is no evidence that Claimant is actually involved in any economic activities in the 

territory of Ticadia. Paying taxes in Ticadia does not amount to substantial business activities 

there, while it may indicate that Ticadia is chosen by Claimant “only for its tax regime”.58 

Therefore, Claimant’s activities have no connection with its principal dealings and merely 

constitute business management formalities such as certain meetings of the board.59  

81. Thus, the Tribunal should declare that Claimant fails substantial business activity requirement. 

(iii) Seat of management and financial control are located in Kronos 

82. The head office in Ticadia cannot be regarded as Claimant’s seat of management and financial 

control. 

83. Seat of management is where the “effective management” takes place.60 This is where “the 

fundamental decisions of the company’s management are actually executed into valid and 

                                                 
53 Amto,§69. 
54 Yaung Chi,§§9-10; Mistelis/Baltag,¶162. 
55 Guaracachi,§370. 
56 Guaracachi,§370. 
57 Record,¶33, lines 931-932. 
58 Nerets,¶21. 
59 Record,¶34, line 934. 
60 Sornarajah,¶324; Sauvé,¶22; Brownlie,¶420. 
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externally focused management acts”.61 The registered head office itself does not qualify as 

seat of management.62 

84. In the present case the management is in the hands of the board of directors.63 Together with 

the CEO they may exercise financial control over Claimants operations. The board of directors 

has meetings in Ticadia, however, it is a mere business formality.64 The board of directors’ 

decisions are mostly favoring Claimant’s interests in Kronos and implemented there.65 

Additionally, the CEO simply “resides” in Ticadia,66 but “often travels to and stays in Kronos 

for long durations”67 for Claimant’s principal68 business.69 

85. Hence, Claimant’s seat of management is located in Kronos. 

86. To conclude, Claimant is not investor of Ticadia and cannot enjoy protection under the BIT.  

B. ALTERNATIVELY, THE TRIBUNAL SHOULD PRECLUDE THE KRONIANS TO SUE THEIR OWN 

STATE    

87. Only true foreign investors controlled by foreigners, are entitled to sue host states at 

international level. Protection of the host state nationals would create a risk for the entire 

international investment arbitration system.70  

88. The guiding principle of the jurisdiction ratione personae is to avoid that nationals sue their 

own States.71 Disputes between a State and its own nationals should be settled by that State’s 

domestic courts.72 

89. The Tokios Tokelés tribunal disregarded the principle and allowed “the formalism to prevail 

over reality”. 73 It concluded it has jurisdiction to hear the case although Claimant was 99%-

controlled by Respondent’s nationals. However, that approach “has not been generally 

accepted”74 and was also strongly criticized by Dissenting President of the Tokios Tokelés 

                                                 
61 Baumgartner,¶75. 
62 Addison-Agyei,¶29. 
63 Record,¶33, line 901. 
64 Record,¶34, line 934. 
65 Record,¶34, lines 925-937. 
66 Record,¶33, lines 903-904. 
67 Record,¶33, line 904. 
68 Record,¶5, line 141. 
69 Record,¶33, line 904. 
70 Garcia-Bolivar,¶88. 
71 Venoklim,§156. 
72 Venoklim,§156. 
73 Venoklim,§156. 
74 TSA,§146. 
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Tribunal. Presiding Arbitrator Weil dissented with the majority of the tribunal and resigned 

from the tribunal after the decision on jurisdiction. In his opinion  

an investment made in Ukraine by Ukrainian citizens with Ukrainian capital – 

albeit through the channel of a Lithuanian corporation cannot enjoy protection.75  

90. The recent Venoklim tribunal faced with similar issue, but came to an opposite conclusion. The 

tribunal confirmed that it lacks jurisdiction to hear the case, even though, the BIT in question 

defined nationals as “legal persons constituted under the law of that Contracting Party” and 

that criterion was formally satisfied.76  

91. Since true controllers of Claimant are Kronian nationals77 the Tribunal should look at 

“economic reality”78 and preclude Kronian nationals from suing their own State and declare 

that it lacks jurisdiction to entertain the case. 

II. THE CLAIMANT'S CLAIMS ARE NOT ADMISSIBLE BEFORE THE TRIBUNAL 

92. The Tribunal should find the present claim inadmissible as Claimant has already exercised its 

choice of dispute resolution mechanism under the fork-in-the-road provision in the BIT. The 

choice of the domestic proceedings is final and Claimant is precluded to submit the present 

claim. [A] Article 11 of the BIT contains fork-in-the-road provision. [B] The claim before the 

Tribunal is identical to the lawsuit previously filed to the domestic court. [C] The choice under 

the present fork-in-the-road clause is final at the moment of submission. [D] Domestic lawsuit 

is a valid choice of dispute settlement mechanism as made freely. 

A. ARTICLE 11 OF THE BIT CONTAINS FORK-IN-THE-ROAD PROVISION 

93. Wording of Article 11(2-3) of the BIT is considered the fork-in-the-road clause.  

94. Fork-in-the-road is present when an investor has a right to choose one of the dispute settlement 

mechanisms stipulated in the BIT with regard to the same dispute. The choice is final once 

made and the investor is precluded to overturn a valid choice of the dispute settlement 

mechanism.79  

95. Article 11(2) of the BIT provides Claimant with three options of dispute resolution mechanism, 

namely (a) domestic courts or administrative tribunals, (b) procedure under dispute settlement 

agreement or (c) arbitration under the SCC Rules. The latter forum is available only under 

                                                 
75 Tokios Tokelés(Dissenting Opinion),§23. 
76 Article 1(b) of the Netherlands-Venezuela BIT. 
77 Memorial for Respondent,§§68-75. 
78 Tokios Tokelés(Dissenting Opinion),§23. 
79 Douglas,¶152; Schreuer,¶240; Mytilineos,§221. 
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condition that the investor “has not submitted the dispute for resolution” to (a) domestic court 

or (b) “in accordance with previously agreed dispute-settlement procedures”.80 

96. The tribunals in Lauder, Azurix and Enron confirmed provisions identical to Article 11 of the 

BIT to be fork-in-the-road.81  

97. Therefore, the present clause in Article 11 of the BIT is a fork-in-the-road clause. 

B. DOMESTIC LAWSUIT IS IDENTICAL TO THE PRESENT CLAIM 

98. The fork-in-the-road clause precludes filing the same claim to several dispute settlement 

proceedings.82 Respondent submits that the present claims and domestic lawsuit are the same. 

Claims are the same when (1) they share the same fundamental basis. (2) Alternatively, claims 

are the same under the triple-identity test. Both tests are satisfied in the case at hand. 

99. The alleged national law violations in the domestic lawsuit is nothing but an attempt to disguise 

its genuine origin – the BIT– and reserve a right to resort to international arbitration should the 

domestic proceedings be unfruitful.  

1. The claims share the same fundamental basis 

100. Respondent submits that (i) the Tribunal should apply the fundamental basis test to rule on 

identity of the domestic lawsuit and the present claim. (ii) Since claims share indistinguishable 

fundamental basis they are the same. 

(i) The Tribunal should apply the fundamental basis test  

101. Fundamental basis test is developed for the purposes of the fork-in-the-road clause.  

102. Claimant may argue the triple-identity test should be applied to determine the identity of 

claims under the fork-in-the-road clause. Yet, H&H tribunal considered the triple-identity test 

depriving “Article VII [of Egypt-US BIT] from any practical meaning” and allowing “form to 

prevail over substance”.83 Instead, the tribunal examined the fundamental basis of the claims. 

Similarly, Supervision tribunal upheld that the triple-identity test “removes all legal effects from 

fork-in-the-road clauses”84 and thus scrutinized the fundamental basis of the claims as well.  

103. To avoid an erroneous analysis, Claimant invites the Tribunal to apply the fundamental 

basis test. 

                                                 
80 Record,¶44, lines 1238-1243. 
81 Lauder,§161; Azurix,§89; Enron,§98. 
82 Wehland,¶86. 
83 H&H,§367. 
84 Supervision,§330. 
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(ii) The fundamental basis of domestic lawsuit and the present claim is the same 

104. The claim before the Tribunal and domestic lawsuit stem from one fundamental basis. It 

makes the claims identical and activates the fork-in-the-road clause. 

105. Claims share fundamental basis when investor submits “a claim equivalent in substance” 85 

to that filed elsewhere, namely, “claimed entitlements [in both claims] have the same normative 

source”.86 In Pantechniki case, the claim in Albanian court and the arbitration claim were 

indistinguishable, because they both rested on Albania’s failure to provide compensation for a 

breach of contract.  

106. In domestic proceedings Claimant alleged that lawsuit is based on violations of due 

legislative process of the Decree enactment and thus sought the Decree revocation. 87 In the 

claim before the Tribunal, the same Decree is alleged to be the measure in violation of the BIT, 

namely of Article 7 prohibiting the expropriation of investments.88 The substance of Claimant’s 

domestic court lawsuit is equivalent to the present claim, thus the normative source of 

Claimant’s entitlement in both claims is Article 7 of the BIT.  

107. Hence, both claims have identical fundamental basis and are the same. 

2. Alternatively, the triple-identity test is satisfied 

108. The claims are identical when they arise between (i) the same parties (ii) out of the same 

cause and (iii) seek the same object.89  

(i) Claimant and Respondent were parties of both disputes 

109. The identity of the parties is not disputed in the present case.  

110. When parties are not identical the test is failed. In the Genin case, only one company in a 

group of claimants in investment arbitration sued against Estonia in national courts.90 In the 

Vivendi case a shareholder of a national company that filed initial lawsuit in the national courts 

brought the case to investment arbitration.91 

111. Fenoscadia is claimant in both proceedings.92  

                                                 
85 McLachlan,¶123. 
86 Pantechniki,§62. 
87 Record,¶56, lines 1529-1534. 
88 Record,¶8, lines 213-215. 
89 Benvenuti&Bonfant,§§340-341; Toto,§211; Lauder,§161; CMS,§80. 
90 Genin§330-335. 
91 Vivendi(Jurisdiction),§86. 
92 Record,¶2, line 40;¶36, line 1016. 
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112. Actions of the President of Kronos, who enacted a disputed measure, are attributable to 

Kronos.93 Respondent in two sets of proceedings is the same.  

113. Therefore, the parties’ identity criterion is met. 

(ii) Claims are based on the same cause of action 

114. The cause of action is identical because (a) the claims arise from the same facts and (b) the 

violation of the same legal instrument is a legal cause of both claims. 

(a) The claims arise from the same facts 

115. The claims are indistinguishable as they arise from the same facts,94 namely, the Decree 

enactment. 

116. In domestic lawsuit, Claimant sought to revoke the effects of the Decree.95 In the present 

claim, Claimant seeks for compensation due to the Decree enactment. Thus, the Decree 

enactment is the same fact that caused the claims. 

(b) The claims have the same legal cause 

117. The claims are based on the same legal cause of action. Violations of the same legal 

instrument make the claims identical under the cause of action criterion.96 

118. In both domestic and arbitral proceedings Claimant contends the violation of due process 

in adoption of the Decree. The same procedural violations are encompassed by the BIT standard 

of due process.97 The breach of such standard, therefore, leads to violations of both the national 

constitutional laws, and the BIT. 

119. Hence, domestic lawsuit and the present claims share the same legal cause. 

(iii) The object of the claims is the same 

120. The claims are designed to secure the same object, when the pursued remedies are 

identical.98 However, in assessing the object of action the Tribunal should not be limited to 

what Claimant directly describes in a claim. It should consider the remedy the courts may in 

principle render.99 

                                                 
93 ARSIWA,¶40. 
94 Wehland,¶191. 
95 Record,¶36, line 1016. 
96 Benvenuti&Bonfant,§§340-341; CMS,§80; Occidental,§§48-49; Azurix,§§88-89; Toto,§21, Genin,§33. 
97 Memorial for Respondent,§§217-229. 
98 Benvenuti&Bonfant,§§340-341; Azurix,§88-89; Toto,§211. 
99 Wehland,¶191. 
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121. Claimant may contend that the compensation was never in question in domestic proceedings 

and, thus, it only pursued the Decree revocation. However, mere setting aside of the Decree 

would not cure the alleged Claimant’s “unbearable losses”100 because of the Decree enactment.  

122. Claimant did not ask for the compensation in domestic proceedings because the Kronian 

law establishes two-steps proceedings.101 However, Fenoscadia would be able to claim 

compensation in further proceedings should the Decree be revoked.102 The procedural split in 

seeking the same remedy does not render the object of claims different.  

123. Since both claims are aimed to cure the losses of Claimant due to the Decree enactment, 

they have the same object.  

124. To conclude, the triple-identity test is satisfied and reveals that claims are the same. 

C. THE CHOICE UNDER THE PRESENT FORK-IN-THE-ROAD CLAUSE IS FINAL AT THE MOMENT 

OF SUBMISSION  

125. Under Article 11 of the BIT (1) the choice of dispute settlement mechanism became final 

at the moment of dispute submission to the domestic court. Claimant could not resort to 

arbitration just because domestic proceedings were withdrawn as (2) Article 11 of the BIT 

contains no waiver clause. 

1. The choice of dispute settlement mechanism became final at the moment of dispute 

submission to the domestic court  

126. The choice of dispute settlement mechanism becomes final under Article 11 of the BIT at 

the moment of submitting a claim. 

127. The moment that makes the choice of dispute resolution mechanism final is the moment 

stipulated by the parties in the BIT. The parties to the BIT may have declared only the final 

decision under one of the chosen forums would make the choice final.103 Yet, in the present 

case, they did not.  

128. MCI tribunal assessing the wording “has not submitted the dispute for resolution” stated 

that a right, once exercised, is “irrevocable, whether or not there had been a final decision on 

the Merits”.104  

                                                 
100 Record,¶36, lines 1012-1015. 
101 Record,¶59, lines 1637,1638. 
102 Record,¶59, lines 1638,1639. 
103 Article 9 of the Switzerland-Paraguay BIT; Article 11 of the Iran-Germany BIT; Article 13 of the Austria-

Macedonia BIT; Article 11(4) of the Iran-Turkey BIT. 
104 MCI,§182. 
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129. Article 11 of the BIT contains the same wording as the BIT in MCI case. It allows resorting 

to arbitration provided that dispute has not been submitted to other forum.105  

130. Dr. Wehland stressed the explicitly conditional wording of the BIT, as in the case at hand, 

makes the provision a “true” fork-in-the-road clause106 with the effect of finality of the choice.  

131. Furthermore, assuming that the choice of dispute settlement mechanism is not final once 

the dispute is submitted to a specified fora leads to “manifestly absurd consequences”.107 It 

would permit the investor to “involve the state in a brand new set of proceedings” just in a 

situation when investor is not satisfied with the course of the domestic proceedings. 108 

132. It is exactly the case here. Claimant ceased domestic proceedings alleging that they were 

“evidently futile”.109 

133. Since the domestic lawsuit is identical to the present claim,110 Claimant irrevocably opted 

for national courts’ jurisdiction.  

134. Thus, the choice under Article 11 of the BIT became final once the dispute was submitted 

to domestic court.  

2. Waiver of prior domestic lawsuit is irrelevant to the finality of the choice 

135. Claimant could not resort to arbitration just because domestic proceedings were withdrawn. 

136. The fork-in-the-road provision treats the chosen proceedings as preclusive to arbitration 

while a waiver clause permits the recourse to arbitration upon the waiver of domestic 

proceedings.111 States are free to include any option in the BIT.  

137. Yet, in the present case, contracting parties have opted for the fork-in-the-road in the BIT 

dispute resolution clause to prevent abusive activity of duplicative dispute resolution.  

138. Hence, waiver of prior domestic lawsuit is irrelevant to the finality of the choice under 

Article 11 of the BIT.  

D. THE CHOICE OF DOMESTIC PROCEEDINGS WAS FREE  

139. Claimant made a valid choice of dispute settlement mechanism without any duress. 

140. Choice of dispute settlement mechanism is valid when freely made.112 

                                                 
105 Schreuer,¶239; Wehland,¶87; Dugan,¶368; Van Haersolte-Van Hof/Hoffman,¶998. 
106 Wehland,¶95. 
107 Wehland,¶101. 
108 Wehland,¶101. 
109 Record,¶59, line 1641. 
110 Memorial for Respondent,§§98-124. 
111 Dugan,¶368. 
112 Occidental,§60. 
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141. Occidental tribunal stated that fork-in-the-road clause “requires the choice be made entirely 

free and not under any form of duress” and ruled that the investor had not had a real choice, as 

it was required to appeal to the courts within the brief period of time after which the right to 

object would be “considered forfeited”.113  

142. The present case is different. Neither Kronian laws,114 nor the Decree itself limit the time 

for setting Presidential decrees aside. It was a free choice of Claimant to start revocation 

proceedings the next day the Decree was issued..115 

143. Thus, Claimant’s allegations of the choice being made under any sort of duress are ill 

founded. Lawsuit to domestic court is a sound choice of dispute settlement mechanism under 

the BIT. 

III. RESPONDENT'S COUNTERCLAIM IS ADMISSIBLE  

144. In case the Tribunal finds it has jurisdiction and the initial claim is admissible, Respondent 

submits the present counterclaim. 

145. Claimant may raise objections to the admissibility of the counterclaim. Respondent 

acknowledges admissibility is only in question when the consent to the counterclaims is 

established.116 Thus, for the purposes of the present proceedings Respondent would address all 

relevant issues on the counterclaims admission in the admissibility part, disregarding the 

principal division on jurisdiction and admissibility. 

146. Respondent’s counterclaim is admissible because three cumulative criteria are satisfied: [A] 

submission of counterclaims falls within the Parties consent under the BIT, [B] the present 

counterclaim satisfies the admission requirements, and [C] the counterclaim is not subject to 

the alternative CA dispute resolution forum. 

A. SUBMISSION OF COUNTERCLAIMS FALLS WITHIN THE PARTIES CONSENT UNDER THE BIT  

147. Respondent affirms the Tribunal is authorized to rule on counterclaims under the BIT.  

148. Counterclaims are allowed in arbitration when they fall within the scope of the parties’ 

consent,117 as enshrined into the BIT. The BIT provides for a host state’s offer to arbitrate,118 

while the investor accepts the offer at the moment when institutes proceedings against the host 

                                                 
113 Occidental,§60. 
114 Record,¶59, line 1629. 
115 Record,¶36, line 1014. 
116 Metal-Tech,§413. 
117 Lalive/Halonen,¶146. 
118 Kjos,¶133. 
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state. The BIT “is not an à la carte selection of provisions”, meaning that an investor accepts 

each and every BIT provision.119  

149. Claimant accepted the Respondent’s offer to arbitrate investment dispute.120 Even though 

the BIT does not expressly permits the host state’s counterclaims, it does so implicitly, since 

(1) broad dispute resolution clause provides for counterclaims, (2) while Article 11(3) of the 

BIT restricts the request for arbitration to the investor, it allows Respondent to file 

counterclaims. Additionally, (3) the choice of the SCC Rules in Article 11(3) of the BIT 

approves counterclaims admission and (4) exclusion of specific counterclaims in Article 11(5) 

confirms that in general they are permitted. 

1. Broad dispute resolution clause in Article 11(1) of the BIT provides for counterclaims 

150. The dispute resolution clause in Article 11 of the BIT is broad and thus covers 

counterclaims.121 

151. Article 11(1) of the BIT encompasses any disputes “arising out of” the specified sources (a, 

b and c). Yet, it does not restrict the right of the Tribunal to hear the claims on the investors 

obligations should they arise out of the named sources. Such dispute will still be “any dispute”. 

152. Only the specific restriction to “any dispute” notion could result in the qualification of the 

clause as narrow and not covering the counterclaims.122 In Roussalis, tribunal considered as 

narrow clause with the wording “disputes … concerning an obligation of the latter”, that is 

only investor’s claims based on the breaches of the BIT by a host state could be covered by the 

dispute resolution clause.123 Rusoro tribunal found the BIT clause narrow as it covered 

investor’s claims which relate to “a measure taken or not taken by the [host state] in breach of 

Agreement”. 124  

153. To the contrary, tribunals regard broad wording, such as “all disputes” 125 or “disputes”126 

to encompass counterclaims. Moreover, both, the case law127 and doctrine128 consider the 

                                                 
119 Lalive/Halonen,¶150. 
120 Record,¶3, lines 70-73. 
121 Douglas,¶256. 
122 Douglas,¶256. 
123 Roussalis(Award),§869. 
124 Rusoro,§§623-629. 
125 Saluka(Counterclaim),§39. 
126 Paushok,§689. 
127 Genin,§325; Goetz,§§277-278. 
128 Douglas,¶235, Kjos,¶¶133-134. 
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wording identical129 to Article 11(1) of the BIT as permissive with respect to counterclaims. 

Thus, Article 11(1) of the BIT encompasses counterclaims. 

2. While Article 11(3) of the BIT restricts the request for arbitration to the investor, it 

allows Respondent to file counterclaims 

154. Claimant may argue that under Article 11(3) of the BIT only an investor “may choose to 

consent in writing to the submission of the dispute for settlement by binding arbitration”, that 

is, the Respondent’s ability to initiate proceedings is excluded. However, this does not preclude 

Respondent from counterclaims invocation. 

155. Reserved right to file a request for arbitration does not exclude counterclaims from the 

subject-matter jurisdiction, if the BIT does not expressly limit the tribunal’s jurisdiction.130 The 

ICSID tribunal held that standing is not restricted insofar as dispute resolution clause covers 

dispute between an investor and a Contracting Party.131 

156. Under Article 11(3) of the BIT only an investor is entitled to initiate the arbitral 

proceedings. Yet, under Article 11(1) of the BIT the clause covers disputes between a 

Contracting Party and an investor. Thus, the standing is not restricted. Provision in Article 11(3) 

of the BIT means that host state is prevented from submitting initial claims but permitted to 

invoke counterclaims.132  

157. Therefore, inability of Respondent to file an initial claim does not affect the Tribunal’s 

jurisdiction. 

3. The choice of the SCC Rules in the BIT approves counterclaims admission 

158. Once recoursed to investment arbitration, an investor accepts the provisions of applicable 

procedural rules.133 Article 11(3) of the BIT determines that the SCC Rules are the procedural 

law applicable to the investment disputes between the investor and the host state. Under Article 

9(1)(iii) of the SCC Rules, answer of Respondent “shall include a preliminary statement of any 

counterclaims”.134 

                                                 
129 Article 9(1) of the US BIT; Article 8(1) of the Burundi BIT. 
130 Kjos,¶141.  
131 Metal-Tech,§410. 
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159. Applicable procedural rules that provide for counterclaims support counterclaims 

admissibility under the relevant BIT.135 Author of Roussalis declaration, M. Reisman, 

demonstrated that selection of ICSID forum amounts to consent to the counterclaims because 

Article 46 of the ICSID Convention explicitly confirms their general admission.136 Subsequent 

Göetz decision upheld this position and stated that investor consent to ICSID arbitration 

suffices to establish its consent over counterclaims even without their affirmation in the BIT.137 

160. Applicable procedural law may be of no use to confirm the competence of a particular 

tribunal to hear counterclaims only in a situation, when such law delegates the right to 

determine the counterclaims admission to a particular arbitration agreement. This is the 

situation with the Arbitration AF Rules (Article 47) in Rusoro.138 The SCC Rules do not limit 

the right to submit counterclaims, thus, the choice of the SCC Rules confirms that the Parties 

agreed on the counterclaims admission. 

161. Hence, the choice of the SCC Rules supports that counterclaims may be filed. 

4. Exclusion of specific counterclaims in Article 11(5) of the BIT confirms their general 

permission  

162. Article 11(5) of the BIT does not exclude Respondent's counterclaim from the Tribunal's 

jurisdiction. In general, procedural arbitration rules recognize the possibility to exclude certain 

types of counterclaims from the scope of the Tribunal's jurisdiction either expressly139 or 

impliedly.140 Exclusions should be considered as additional negative implication that 

counterclaims which do not fall under this exclusion are permitted.141 

163. Article 11(5) of the BIT excludes only counterclaims that are grounded on indemnification 

or other compensation, which Claimant will receive “pursuant to an insurance or guarantee 

contract”. Identically worded exclusions are enshrined in other BITs as well.142 If a 

counterclaim has a different ground, it falls outside an exclusion.  

164. Thus, generally counterclaims are allowed by the BIT. 

 

                                                 
135 Al Warraq,§§44-45. 
136 Roussalis(Declaration). 
137 Goetz,§§276-281. 
138 Rusoro,§§620 - 621. 
139 Article 46 of the ICSID Convention. 
140 Kjos,¶145. 
141 Kjos,¶146. 
142 Article 1136(2) of the NAFTA; Article 28(7) of the US BIT; Article 15(3) of the ECT. 
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B. THE PRESENT COUNTERCLAIM SATISFIES THE ADMISSION REQUIREMENTS 

165. Counterclaim advanced by Respondent can be heard by the Tribunal because (1) the 

counterclaim subject-matter is encompassed by the BIT and (2) it is connected with initial 

claim. 

1. Respondent counterclaim subject-matter is encompassed by the BIT 

166. The counterclaim is within the BIT since (i) it is an investment dispute in terms of Article 

11(1)(c) of the BIT. In any event, (ii) the environmental counterclaim is permitted by the BIT. 

(i) Respondent counterclaim is a covered investment dispute under Article 11(1)(c) of 

the BIT 

167. Respondent's counterclaim is based on the breach of Article 9(2) of the BIT, a right 

conferred by the BIT. Thus, it falls within the definition of an investment dispute under Article 

11(1)(c) of the BIT. 

168. Firstly, Article 9(2) of the BIT establishes obligation of an investor. Claimant may argue 

that BITs usually do not provide for substantive obligations of investors due to their 

asymmetrical nature,143 meaning that a private person cannot violate the BIT.144 Yet, 

Respondent submits arbitration agreements reflect an actual common will of the Parties,145 and 

it is their discretion to include any obligations of investor, including those related to 

environment and human rights, into their BIT.  

169. Investor’s obligations are inferred146 from the text of the BIT. In particular, from legal 

commitments of the Parties to maintain protection of environment or health when promoting 

an investment147 or to encourage investors operating within their territories to adopt corporate 

social responsibility standards.148  

170. Article 9(2) of the BIT has even a more direct wording because it conferres the polluter-

pays principle application.149 The principle requires that the person causing the pollution bears 

the costs of it.150 Not only the harm should be compensated, the idea is to ensure the actor of a 

                                                 
143 Dumberry/Dumas-Aubin,¶359. 
144 Lalive/Halonen,¶154. 
145 Amco Asia(Jurisdiction),§14.  
146 Dumberry/Dumas-Aubin,¶359. 
147 Article 815 of the Canada-Colombia FTA; Articles 12-13 of the US BIT; Article 11 of the Canadian BIT.  
148 Article 816 of the Canada-Colombia FTA. 
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potentially harmful activity would take measures to prevent environmental damage.151 

Therefore the rationale of Article 9(2) of the BIT is to confirm the corresponding (to investor’s 

obligation) right of a host state to claim damages for the harmful activity of the investor.  

171. The counterclaim is based on Claimant’s refusal to acknowledge responsibility152 under 

polluter-pays principle stemming directly from Article 9(2) of the BIT. The counterclaim is 

covered by Article 11(1)(c) of the BIT. 

172. Therefore, the BIT contains the substantive obligation of the investor and counterclaim is 

an investment dispute. 

(ii) Even if the counterclaim is not directly covered by Article 11(1)(c), the BIT still 

permits the environmental counterclaim 

173. If the Tribunal finds that no investor’s obligation stems from Article 9(2) of the BIT, the 

counterclaim is still permitted.  

174. Jurisprudence constante acknowledges environmental counterclaims even when investor's 

obligations do not arise directly from the relevant BIT. For instance, Perenco tribunal held that 

environmental counterclaims are allowed if “legal relationship between an investor and a host 

state permits to file” them due to “great importance” of environmental protection.153  

175. In Urbaser, tribunal also accepted environmental counterclaims despite the lack of investor 

obligations in the Argentina-Spain BIT. Thus, to establish jurisdiction over a counterclaim 

based, for example, on the alleged violation of human rights, host state should demonstrate that 

the counterclaim impacts the investment.154  

176. AAPL tribunal confirmed that BITs are not “self-contained closed legal system[s]”. Thus, 

they are to be considered in a “wider juridical context” taking into account other sources and 

rules mentioned in the BIT directly or impliedly.155 National environmental regulation is 

applicable in investment disputes to the necessary extent, whereas foreign investors are always 

bound by domestic legislation.156 

177. The preamble of the present BIT and its Article 9 recognize the pursuit of sustainable 

development. Fenoscadia disregarded its obligation to dispose mine tailings correctly as 

                                                 
151 Kiss/Shelton,¶96. 
152 Record,¶¶56-57, lines 1557-1558. 
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required by the KEA.157 The breach of this obligation amounts to the BIT violation due to the 

Fenoscadia’s failure to act within with environmentally friendly framework established by the 

BIT.  

178. Therefore, Respondent’s counterclaim is, in any case, within the BIT and Respondent is 

permitted to submit it.  

2. The counterclaim is connected with initial claim 

179. Respondent does not dispute that counterclaims should, in principle, be connected with 

initial claims. However, the scope of connection requirement depends on the circumstances of 

a particular case158 and varies in different procedural instruments.159  

180. Since Article 9(1) of the SCC Rules does not provide any specific requirements for 

counterclaims, Respondent invites (i) the Tribunal to apply factual connection test, which is 

satisfied by Respondent. However, (ii) in any event, counterclaim and initial claim have the 

same legal grounds. 

(i) The Tribunal should apply factual connection test, which is satisfied 

181. Admissibility of counterclaims is proved by factual connection test. (a) It is enough to 

establish the connection, and (b) factual link satisfied in the present dispute. 

a) Factual link requirement is enough to establish connection 

182. Since Armed Activities case160 connection is assessed through facts and law, that is, 

connection requirement is divided into factual and juridical ones.161 Claimant may argue that 

counterclaims should satisfy both tests. However, factual connection is enough for the 

admissibility of counterclaims.  

183. Similar legal basis of counterclaim and initial claim is not necessary insofar as the tribunal’s 

jurisdiction encompasses counterclaims,162 as Judge Higgins confirmed.163 The opposite 

undermines the very purpose of counterclaims - procedural economy and consistent 

administration of justice.164 
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184. The demanding165 “interdependence” test was advanced in Saluka decision, and provided a 

need for “essential unity of instruments” that form the basis of claims and counterclaims.166  

185. Yet, the present case should be distinguished from it. In Saluka, tribunal applied 

UNCITRAL Rules, which expressly required counterclaims to arise from “the same 

contract”.167 Thus, it is the applicable rules that established the juridical connection 

requirement. The SCC Rules do not contain any requirements with respect to connection, to the 

contrary, counterclaims under different arbitration agreements are expressly permitted.168 

186. Therefore, in light of no specific requirement set in the SCC Rules, Respondent invites the 

Tribunal to follow flexible approach, that is to establish that factual link is enough for the 

counterclaim to be admissible.  

b) Respondent’s counterclaim is based on the same facts as initial claim 

187. The counterclaim has the same factual grounds as the initial claim because it arises from 

the same investment. Factual link is established when all layers of the dispute arise from the 

same subject matter and the final settlement of the dispute is hampered without adjudication of 

counterclaims.169 

188. To establish a factual link, the ICJ jurisprudence requires the presence of the same factual 

complex, namely, occurrence at the same time, within the same area, pursuance of the same 

legal purpose.170 Urbaser tribunal held that factual link is manifest insofar as both claims are 

“based on the same investment”.171 

189. In the present case, both initial claims and counterclaims are based on the same investment 

(the right to exploit lindoro at the Site in sustainable manner under the CA)172 and are related 

to the same facts (namely, the contamination of the river in the process of lindoro exploitation).  

190. Environmental damage caused by Claimant made Respondent to act within police powers 

and to revoke the license, terminate the CA and confiscate lindoro.173 This action is disputed 
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by Claimant to be an expropriation. Therefore, adjudication of counterclaim is necessary for 

the final settlement of the expropriation allegation.  

191. Thus, factual link is satisfied.  

(ii) In any event, both counterclaim and initial claim have the same legal grounds 

192. If the Tribunal decides to apply the “interdependence” test elaborated in Saluka, juridical 

connection between counterclaims and initial claims is also established.  

193. Juridical link requires counterclaims to arise from the same legal instrument as initial 

claims.174 Respondent invokes counterclaim based on the BIT,175 whereas, Claimant asserts 

that Article 7 of the BIT was breached by Respondent. Thus, both claims arise from the same 

legal instrument, the BIT. 

194. In any event, according to recent Urbaser decision, claim and counterclaim are juridically 

connected insofar as the latter is not based exclusively on national law.176 Inter alia, in Amco 

Asia,177 Saluka,178 Paushok,179 counterclaims were dismissed due to the lack of juridical link 

whereas the counterclaims were based only on the breach of municipal law.  

195. In the present case, the counterclaim is not based on the breach of the national legislation 

solely, since Claimant violation of the KEA amounts to the breach of the framework for 

investor’s operations established by the BIT.180 Therefore, counterclaim and initial claim are 

connected in facts and in law. 

196. To conclude, the Tribunal can address the counterclaim that is within the BIT and connected 

with the initial claim. 

C. ADDITIONALLY, RESPONDENT’S COUNTERCLAIM IS NOT SUBJECT TO SEPARATE DISPUTE 

RESOLUTION FORUM IN THE CA 

197. Admissibility of Respondent’s counterclaim is not limited by Article 7 of the CA. 

198. The CA establishes exclusive jurisdiction of the Kronian courts over disputes arising 

directly out of the CA. Respondent filed the counterclaim in response to Fenoscadia violations 

of environmental obligation (correct disposal of waste) under Kronian laws.181 While the CA 
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itself contains investor obligation to “comply with good practices of the sustainable [lindoro] 

exploitation,”182 the counterclaim basis is not contractual, since Respondent request remedial 

compensation for environmental damages183 in accordance with the KEA184 and not the 

penalties under Article 5 of the CA.  

199. In any event, once the Tribunal finds it has jurisdiction over initial claim, it should be 

competent to adjudicate counterclaim as well, in spite of separate dispute resolution forum.185 

Otherwise, as ICSID tribunal noted in SGS v. Pakistan, it is “inequitable” if an investor is 

entitled to submit the dispute before tribunal and request stay of national proceedings in the 

separate forum, thus, restricting a host state possibility to pursue its claim for damages.186  

200. Possibility to restrict jurisdiction of the Tribunal over the counterclaim and demand a stay 

of proceedings is detrimental for environment and people, since the compensation is required 

to decontaminate the river and address the increase in serious diseases.  

201. Therefore, the counterclaim is admissible and, Respondent is entitled to bring the 

counterclaim to request environmental damages in the proceedings before the Tribunal. 

IV. RESPONDENT DID NOT BREACH ARTICLE 7 OF THE BIT WHEN ENACTED AND 

IMPLEMENTED THE DECREE AND CONFISCATED LINDORO 

202. Respondent did not expropriate the Claimant’s investment, because [A] the Decree 

enactment does not amount to indirect expropriation and [B] lindoro confiscation is a measure 

to secure environmental damage, thus no direct expropriation occurred. [C] Even if disputed 

measures are expropriatory, they are justified by general exceptions clause in Article 10 of the 

BIT. 

A. THE DECREE ENACTMENT DOES NOT AMOUNT TO INDIRECT EXPROPRIATION 

203. Respondent submits (1) enactment of the Decree is a general regulatory action. In any event, 

(2) Claimant was not deprived of its property rights.  

1. Enactment of the Decree is a general regulatory action of a state 

204. Respondent is not liable for investor’s losses as the consequences of the sovereign change 

of national legislation.  
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205. Article 7 of the BIT does not expressly refer to any exclusion, yet the BIT is to be interpreted 

in accordance with “any relevant rules of international law applicable between the parties”.187 

A custom exists towards police powers justification of state actions.188 Legitimate regulatory 

activities of a sovereign in the public welfare interests is to be distinguished from expropriatory 

measures189 and they do not require compensation.190 Otherwise, regulations of reasonable 

government would be hampered due to business seeking compensation for measures’ effects.191 

206. When adopting the Decree, which prohibited exploitation of lindoro, Respondent exercised 

its sovereign right to regulate. The Decree (i) was aimed at legitimate public purpose and (ii) 

was proportionate to it, (iii) Respondent complied with due process of law (iv) with no specific 

representations made with respect to Claimant. (v) The Decree applies in non-discriminatory 

manner. 

(i) Respondent enacted the Decree in a public purpose 

207. Respondent enacted the Decree to cease the harmful effects lindoro extraction caused to the 

environment and human health.  

208. A host state is entitled to regulate private property in a way to prevent harm to general 

welfare of its citizens.192  

209. Environment protection is considered to be beneficial to society as a whole.193 Government 

is entitled to act freely to secure the environment to protect the public interest.194 For instance, 

in Chemtura, tribunal recognized that measures taken to prevent dangers lindane represented 

to the environment and human health were a legitimate exercise of police powers.195 And 

Perenco tribunal affirmed wide discretion of a State to impose environmental regulation in 

reaction to “deeper understanding of risks posed by [extractive] activities”.196 

210. Besides, under Article 9(1-2) of the BIT, Respondent is obliged not to encourage an 

investment at expense of health or environment and to decrease “harmful environmental 
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impacts occurring within its territory”. Hence, the need to act in such situation stems from the 

BIT directly. 

211. The aim of the Decree was to protect environment and human life in Kronos. Therefore, 

Respondent pursued public purpose.   

(ii) Prohibition of lindoro exploitation is proportionate to the public interest 

212. The Decree is a proportionate measure with respect to environment protection and human 

health. 

213. To comply with proportionality requirement employed measures should be appropriate197 

and should rationally relate to public purpose.198 In Tecmed, the tribunal stated that 

proportionality should exists between an aim pursued by measures and the charge imposed on 

an investor.199  

214. The Tecmed tribunal concluded that actions of a state were not proportionate due to the lack 

of emergency and social crisis, investor’s activities did not endanger protection of the 

environment or human health.200  

215. The Tribunal is to decide a reverse case since Respondent acted in an emergency situation 

in a need to protect environment and health of people. Scientific evidence demonstrated that 

contamination was caused by exploitation of lindoro.201  

216. Hence, prohibition of lindoro exploitation was an appropriate measure reasonably related 

to purpose sought. The measure aimed to cease contamination of the Rhea River, a largest 

watercourse in Kronos,202 by graspel, which caused CVD and Microcephaly. Prohibition of one 

specific metal extraction that affects the expert mining company specialized in exploration of 

different rare metals,203 is proportionate to pursuit of healthy environment and protection of 

human lives. 

(iii) Enactment of the Decree complied with due process of law 

217. The Decree met due process requirement since it was enacted (a) non-arbitrary and (b) 

transparently.204 
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a) The Decree was enacted non-arbitrary 

218. A state has a wide margin of appreciation when deciding what measure should be taken in 

public interest. To be arbitrary a measure should be “manifestly without unreasonable 

foundation”.205 Arbitrariness disregards due process of law and undermines “sense of judicial 

propriety”,206 it is based on discretion rather than on facts.207 For instance, in Lauder taken 

measure was arbitrary because of its basis on national preference rather than on reason, fact or 

law.208 

219. Due process requires an evidence of substantial harm.209 In case of environmental measures, 

to establish legitimacy of the measure even if the evidence itself is inconclusive, Tribunal is to 

assess whether the evidence was provided by scientific methods and is probative of potential 

detrimental impacts.210 Inter alia, in Methanex, University Report was accepted as a legitimate 

basis for prohibition of gasoline additive (MTBE) in the production of methanol; the measure 

was to avoid negative impact on environment and human health.211  

220. The Decree is based on a comprehensive research conducted by Federal University of 

Kronos for almost a year. The Study was based on independent investigations of water samples, 

persons, official data of the Ministry of Health and the Ministry for Environmental Matters.212 

It concluded that the Rhea River is contaminated by graspel released due to lindoro exploitation. 

Claimant is the only company dealing with lindoro and, consequently, is the only source of 

graspel. Furthermore, 10 top-tier universities research confirmed the graspel contamination 

causes increase in CVD and Microcephaly among the people.213 The diseases only became a 

threat to human health in Kronos since 2011,214 when graspel was accumulated for three years. 

Thus, the prohibition of lindoro by the Decree enactment was founded on the scientific 

evidence.  
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221. The Decree was enacted in pursuance of the KEA provisions on liability of miners who 

violated an obligation to protect water of the region from toxic mine waste.215 Penalties include, 

inter alia, immediate withdrawal of environmental licenses, obligation to remedy or 

compensate the environmental damage.216 Penalties are only imposed on miners who are at 

fault or negligent.217 Hence, the Decree imposed penalties in compliance with the KEA 

provisions, a national law. Claimant is to pay remedial compensation because it is a company 

with proven technical expertise in mining activities and is undoubtedly aware of detrimental 

effects of graspel found in mining waste of different metals.218 

b) The Decree was enacted transparently 

222. In the present case, enactment of the Decree and adoption of its legal basis, the KEA, were 

transparent. 

223. Under Article 8 of the BIT transparency is twofold: 1) the measure impacting covered 

investment should be published in advance and 2) interested persons are to be provided with 

an opportunity to comment on the measure, “with due regard to the domestic laws”.219 

224. Waste Management established transparency of administrative process, as criterion for due 

process of law.220 In Metalclad, Claimant argued that transparency requirement was violated 

due to the non-existence of “clear requirement”, and “established practice or procedure” 

relating to the construction permits.221 The tribunal upheld this position and stated that licensing 

in a host state was not transparent and predictable for investor, thus no “orderly process or 

timely disposition existed”.222  

225. In the case at hand, measures imposed by the Decree were transparent as being based on 

the KEA provisions. 

226. Firstly, regulation of mining process in Kronos was transparent because an obligation to 

comply with sustainable exploitation of lindoro, including correct disposal of waste, enshrined 

into Article 2.2 of the CA, binds Claimant since 2000. The only novelty for Claimant is that 
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the KEA imposes sanctions for the breach of the same obligation and renders regulation more 

extensive without triggering any other obligations for miners.  

227. Secondly, waiver of public hearings was within constitutional authority of the Speaker of 

the House223 and “quick” adoption of the KEA results from the fact it is almost entirely based 

on Protocol on Water and Health to the 1992 Helsinki Convention.224 The longer lasting 

legislative process would be unreasonable as well as the public hearing, as the 1992 Helsinki 

Convention already binds the Respondent since 2015.225  

228. The Decree entered into force five days after its publication.226 This period was clearly 

sufficient for Claimant to get acquainted with the measure and even to file a claim before 

Kronos federal court on 8 September 2016.227 

229. Therefore, enactment of the Decree complies with due process of law. 

(iv) Respondent did not make specific representations with respect to Claimant 

230. Claimant may argue that Respondent’s support of lindoro exploitation created the legitimate 

expectation of the former that regulatory framework will remain the same.  

231. Firstly, commitments should be made at the moment when an investor exercised its 

“reasonable business judgment”.228 The threshold to create specific commitments is high, since 

formal assurances (like stabilization clause)229 are required for legitimate expectations to be 

protected under the BIT230.  

232. In the case at hand, no stabilization clause is present, thus, Respondent’s sovereign 

regulatory right to enact environmental regulation is not limited. To the contrary, the CA 

obliges Claimant to comply with Kroninan laws “with the adaptations that may be necessary 

in light of new laws and regulations”.231  

233. In Glamis Gold, Respondent submitted that mining is a highly regulated industry, thus 

reasonable investor can anticipate changes in regulation.232 Glamis Gold and Methanex 

tribunals supported the position that when situation is predisposed to environmental 
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consequences, investor could not expect that no regulatory change would occur since it entered 

the framework with a high concern to environmental issues.233  

234. Claimant was aware that Respondent may not refrain from adopting environmental 

regulation since Respondent is a developing state with former lack of thorough environmental 

framework. Therefore, no expectations were created when Claimant made its decision to make 

an investment in Kronian territory. 

235. Secondly, Presidential statements on the lindoro extraction activities are not specific 

representations. Tribunals require assurances to be “definitive, unambiguous and repeated” as 

it was in Metalclad case. Government was in a position to authorize hazardous waste landfills 

operation, thus, assurances were consistent with Mexican law. To the contrary assurances in 

Feldman were largely informal and inconsistent with national legislation.234 

236. Presidential statements in the present case should be considered to be political statements. 

They confirmed Claimant activities are supported as a significant input in Kronos economy.235 

Such statements may give rise to economic decision of an investor, to make an investment, but 

cannot be regarded as a basis for a legal guarantee claim.236  

237. Respondent did not create any specific legal expectations of Claimant that a regulatory 

framework will remain the same. 

(v) The Decree applies in a non-discriminatory manner 

238. Decree is not discriminatory because it aims at overall prohibition of lindoro exploitation. 

Only Claimant is affected, since it is the only company engaged in lindoro exploitation. 

239. Discrimination occurs when a foreign investor is treated differently without any legitimate 

reasons,237 thus an unreasonable distinction occurs between the foreign investor and domestic 

ones.238 For instance, in S.D.Myers, Claimant argued that it was discriminated against national 

companies, because they were granted better treatment without any basis on environmental or 

health concerns.239 In Glamis Gold, the measure was recognized to be discriminatory because 

it provided less favorable treatment for a foreign investor as compared with domestic ones.240  
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240. The Decree prohibits lindoro exploitation in general. It is not to prevent Claimant’s 

activities. National companies were not affected by the Decree because they are not engaged 

in lindoro mining activities, companies engaged in other minerals exploration241 did not cause 

harm detrimental to environment and human life and thus were not affected.  

241. The fact that legitimate public measure may lead to “objective” discrimination when a 

measure is imposed on a foreign investor inclusively is regarded as a “drawback” of police 

power, which can be cured, by assessing other requirements242 satisfied by Respondent.243  

242. Therefore, Decree does not provide any distinction when it prohibits lindoro and is not 

discriminatory. 

2. In any event, Claimant was not deprived of its property rights thus no indirect 

expropriation occurred 

243. Even if the Tribunal finds that Respondent went beyond its police powers when enacted the 

Decree Respondent contends its acts do not amount to expropriatory deprivation of property 

rights. (i) Claimant was not deprived of its property rights, and, in any case, (ii) Respondent 

acted without an expropriatory intent. Thus, Respondent acted in compliance with Article 7 of 

the BIT.  

(i) Claimant was not deprived of its property rights and is in full control of its 

investment 

244. An indirect expropriation is present when a host state government unreasonably interferes 

with the use of private property and deprive the owner of such use.244 In Nykomb, the tribunal 

stated that “the decree of possession or control over the enterprise” is the main criteria to find 

a measure to be expropriatory.245 State control over an investment is assessed with regard to 

property or their “fruits”.246 To the contrary, as Feldman tribunal held, mere business problems 

caused by public authorities do not demonstrate indirect or creeping expropriation even if they 

render activities less profitable or uneconomic.247 
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245. Claimant was known worldwide for its practices in exploration and exploitation of earth 

metals248 even before exploitation of lindoro started in 2008.249 Whereas the Decree revokes 

license for lindoro exploitation and terminates the CA, it does not prevent Claimant from 

continuing its business in other branches of mining activities, using the same facilities and 

equipment. Claimant remains in full control over the facilities. No other company is extracting 

lindoro, thus its sector on the market is not taken.  

246. Thus, Claimant was not deprived of its property rights and is in full control of its investment. 

(ii) In any case, Respondent adopted the Decree without an intent to acquire Claimant’s 

property 

247. The effects of a measure are not the sole determinative factor to establish expropriation. In 

S.D.Myers250 and LG&E251 the tribunals held that real interests, purpose, effect and context are 

equally required in expropriation finding. Tribunal in Sea-Land did not find an expropriation 

because “an intentional course of conduct”, which targeted Claimant, was not demonstrated.252 

248. The rationale of lindoro prohibition was to cease the negative effects it has on environment 

and, consequently, on the population’s health. The measure is already proven to be effective, 

since levels of CVD and Microcephaly stopped to increase.253 And Respondent did not get any 

benefit from the prohibition, as facilities remain completely closed since April 2017.254 To the 

contrary, Respondent lost considerable amount of profit it got under the CA and has to deal 

with economic difficulties due to the loss of considerable amount of jobs. Thus, the Decree was 

not implemented with expropriatory intent. 

249. Therefore, Respondent did not indirectly expropriate Claimant’s investment. 

B. LINDORO CONFISCATION IS A MEASURE TO SECURE ENVIRONMENTAL DAMAGE THUS NO 

DIRECT EXPROPRIATION OCCURRED  

250. Claimant is not entitled to compensation for lindoro confiscation since Respondent seized 

it in pursuance of Article 4 of the Decree. 
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251. A state may confiscate property without further compensation, inter alia, when non-

payment of fines or duties occurs.255 Confiscation is declared to be illegal when ‘reasonable 

alternative measure’ exists, as it was in The Case of The “Phare”, when Nicaraguan 

government seized arms presented on the French ship instead of banning its entry into port.256 

In Too, tribunal dismissed claims on expropriation of license. It was sold to satisfy non-paid 

taxes and a state is not responsible for economic disadvantages unless they are discriminatory 

and not aimed at making a foreigner abandon the property to the State.257 Similarly, in Kügele, 

tribunal held that no expropriation occurred and that Claimant would have been entitled to 

continue its business, had it paid the taxes.258 

252. In the present case, Respondent confiscated lindoro to enforce the KEA provisions on 

miners’ responsibility; namely, to secure that Claimant would pay compensation under Article 

4 of the Decree. The measure did not purport to make Claimant abandon the property since it 

was undertaken only in September 2017, a year after the Decree enactment. Claimant was given 

a reasonable period to pay compensation voluntarily. Confiscation is non-discriminatory as 

Article 4 of the Decree itself is of a general application. Claimant was the only investor 

exploiting lindoro. Thus, lindoro was confiscated in an exercise of State’s police power to 

secure compensation and did not require compensation. 

253. Therefore, Respondent did not breach Article 7 of the BIT when confiscated lindoro. 

Claimant is not entitled to compensation. 

C. EVEN IF DISPUTED MEASURES ARE EXPROPRIATORY, THEY ARE JUSTIFIED BY GENERAL 

EXCEPTIONS UNDER ARTICLE 10 OF THE BIT 

254. Should the Tribunal find that Respondent’s actions constitute expropriatory taking beyond 

regulatory powers, Respondent still is not liable for the BIT violation because disputed actions 

comply with general exceptions clause under the BIT. 

255. The Claimant may argue that general exceptions should be interpreted narrowly in view of 

investment protection,259 Respondent submits that general exceptions should be interpreted in 
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accordance with object and purpose of the BIT as enshrined in its preamble260 and in line with 

intentions of the parties.261  

256. Preamble of the BIT demonstrates that Parties strive for the sustainable development 

promotion.262 With general exceptions being a unique provision in the BITs,263 the intentions 

of the Parties clearly aimed to balance foreign investment promotion with protection of the 

environment, human life and health. The essence of general exceptions is to provide a state 

with more power to regulate as compared with traditional BITs.264 Respondent measures are 

within Article 10 of the BIT because (1) they were taken in pursuit of legitimate aims, (2) in 

non-discriminatory manner, and (3) without restriction on international trade or investment. 

1. Respondent adopted and implemented the Decree in pursuit of legitimate aim under 

Article 10(1) of the BIT 

257. The Decree pursues (i) protection of human life or health, (ii) compliance with national 

legislation and (iii) conservation of exhaustible natural resources. 

(i) The Decree is aimed at human life or health protection 

258. Under Article 10(1)(a) of the BIT, Respondent is entitled to adopt a measure necessary to 

protect human life or health. 

259. In Brazil-Retreated Tyres, the WTO Appellate body held, with respect to similarly worded 

GATT exceptions clause, to be considered an exception a measure should contribute to the 

achievement of its objective. Yet, it is for a State to determine an appropriate level of 

protection.265 The Appellate body found that import ban had no reasonable alternative because 

the ban was a “preventive non-generation measure”, whereas waste management and disposal 

were complementary measures of a remedial character.266 In EC-Asbestos, the Appellate body 

reiterated that where a risk to human health was present, as evidenced by, inter alia, scientific 

findings267 and no alternative less restrictive measures existed, the measure was a lawful 

exception.268 
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260. The Decree aims at protection of human health and is based on scientific evidence provided 

in the Study. The latter identified lindoro as the sole factor possible to cause increase in CVD 

as well as in new-born Microcephaly.269 Prohibition of lindoro exploitation was the only secure 

way to completely prevent graspel increase in the Rhea River. Other measures, for instance, 

decontamination, are only remedial and not preventive ones. Therefore, prohibition of lindoro 

falls within general exceptions clause as a measure aimed at human life and health protection. 

(ii) The Decree was to ensure compliance with Kronian legislation 

261. The Decree reiterated the KEA provisions on obligation to take all reasonable precautions 

to prevent harm for environment and human health, to remedy harm caused by polluters,270 

thus falling under Article 10(1)(b) of the BIT. The latter establishes pursuit of compliance with 

domestic law as a legitimate aim for an exceptional measure.271  

262. The WTO jurisprudence while considering similarly worded GATT provision272 stated that 

measure should secure compliance with laws that are consistent with the GATT and should be 

necessary to secure compliance.273 “Law” refers to national legislation distinct from 

international agreements.274 The measure should be designed to contribute to compliance, 

without “certainty” requirement,275 yet, needs to be virtually indispensable.276 Necessity 

threshold is lower for measures, which enforce the essential interests pursued by national 

legislation.277  

263. The Decree was issued as a direct enforcement of sanctions for the KEA violation. 

Therefore, it is a necessary measure to ensure Claimant’s compliance with the KEA obligations 

in pursuit of environment and human health protection. 
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(iii) Additionally, enactment of the Decree was required for conservation of exhaustible 

natural resources 

264. The Decree considered “the utmost importance of … natural resources”,278 thus its 

enactment is also covered by Article 10(1)(c) of the BIT as a measure necessary for the 

conservation of non-living exhaustible natural resources.  

265. In US-Gasoline case, measures aimed at prevention of clear air depletion were recognized 

to be conservation of exhaustible natural resources within the meaning of Article XX(g) of 

GATT.279 The Appellate body requires the substantial relationship between the measure and 

legitimate policy goal, that is conservation of natural resources.280 

266. The Rhea River is the largest Kronian river, which was contaminated with a toxic waste.281 

It became one of the three most polluted rivers in the world as a direct result of lindoro 

exploitation externalities.282 Hence, prohibition of lindoro as a measure to cease the subsequent 

contamination is covered by Article 10(1)(c) of the BIT due to its necessity for conservation of 

clean water as an exhaustible non-living resource. 

2.  The Decree does not arbitrary discriminate Claimant or its investment 

267. Article 10(2)(a) of the BIT requires undertaken measures not to be applied in arbitrary or 

unjustifiable discrimination between investors or investments.  

268. According to the WTO Appellate Body, “arbitrary discrimination” needs to be assessed 

case-by-case because it differs depending on a measure and includes, inter alia, transparent and 

predictable process.283 

269. As Respondent demonstrated above, neither discrimination284 occurred, nor it was arbitrary, 

meaning that the Decree was issued to enforce the KEA provisions on the basis of scientific 

evidence.285  

 

 

                                                 
278 Record,¶52, line 1426. 
279 US-Gasoline,¶14. 
280 US-Gasoline,¶19; US-Shrimp,§§135-145. 
281 Record,¶35, lines 1984-1986. 
282 Record,¶¶50-51, lines 1394-1395. 
283 US-Shrimp,§§120, 177-183. 
284 Memorial for Respondent,§§238-242. 
285 Memorial for Respondent,§§218-221. 
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3. Enactment of the Decree did not restrict international trade or investment  

270. Claimant’s asserts that confiscated lindoro was prepared for export. Due to the Decree 

Claimant was not able to perform its contractual obligations before purchasers.286 However, 

this fact does not amount to a disguised restriction on international trade or investment under 

Article 10(2)(b) of the BIT.  

271. In Brazil-Retreated Tyres, the Appellate body recognized that even though a measure is 

trade-restrictive, it still complies with the requirement not to disguisedly restrict international 

trade if the measure have a material contribution to the achievement of its objective.287 Besides, 

certain measures, inter alia, prevention of the diseases incidence, can be evaluated only after a 

period of time.288 

272. Even if the Decree and confiscation of lindoro restricted trade or investment, they do not 

amount to disguised restriction. These measures were undertaken directly to stop contamination 

of the Rhea River causing increase in CVD and Microcephaly by completely ceasing lindoro 

exploitation. Results of the measures can be assessed later, since compete decontamination of 

the Rhea River would take not less than five years.289 

273. Thus, even if expropriatory taking occurred, it is justified under Article 10 of the BIT. 

274. Therefore, Respondent did not breach the BIT when enacted and implemented the Decree 

and confiscated lindoro. 

  

                                                 
286 Record,¶7, lines 204-205. 
287 Brazil-Retreated Tyres,§§150-151. 
288 Brazil-Retreated Tyres,§§150-151. 
289 Record,¶51, lines 1399-1400. 
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PRAYER FOR RELIEF 

275. Respondent respectfully requests the Tribunal to declare that: 

(1) It lacks jurisdiction over the present dispute; 

(2) Claimant's requests are not admissible due to the lawsuit filed before the Kronian court; 

276. If the Tribunal finds that it has jurisdiction and claims are admissible, Respondent asks the 

Tribunal to conclude that: 

(3) Respondent's counterclaim is admissible before the Tribunal; 

(4) Respondent is not liable for violation of Article 7 of the BIT; 

(5) Respondent is entitled to all costs associated with these proceedings, including all legal and 

professional fees and disbursements and payment of pre-award interest and post-award interest 

at a rate to be fixed by the Tribunal. 

 

Respectfully Submitted on September 24, 2018 

By 

Team Badawi 

On Behalf of the Republic of Kronos 

 


