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STATEMENT OF FACTS 

The Parties 

1. The Claimant, Fenoscadia Limited is a limited liability company operating in Kronos. The company was 

originally established in Ticadia in 1993. Its expertise is extracting rare earth metals. The company won a 

public auction, and consequently was granted a concession to exploit lindoro in the inner territory of the 

Republic of Kronos. 

2. The Respondent is the Republic of Kronos, which is to be considered an underdeveloped country based 

on OECD criterions. An inner territory of the country is abound in lindoro. Lacking the technological 

expertise, the government of the Republic of Kronos had no choice, but to rely on a foreign company in 

order to exploit the valuable earth metal. Rhea River is a valuable river flowing within the territory of 

Kronos, since it serves as a water supply for the population living nearby it.  

 

Ticadia-Kronos BIT 

3. On 30 June 1995, the Republic of Ticadia and the Republic of Kronos concluded the Agreement for the 

Promotion and Reciprocal Protection of Investments. 

 

Claimant’s corporate structure 

4. Although in 1993 Fenoscadia Ltd. was incorporated under the laws of the Republic of Ticadia, the board 

of directors, which effectively holds the management power in Claimant’s company, has comprised of a 

majority of kronian nationals for the past half a decade. 

5. 65% of the shares with voting rights of Fenoscadia Ltd. is held by a private equity fund, which is is 

composed of nationals from different countries including Kronos. 

6. In 2012, three Kronian nationals acquired the remaining 35% of Fenoscadia Ltd.'s shares. 

7. For the past half a decade, kronian nationals are shareholders of a substantial part of Fenoscadia Ltd.’s 

voting shares and exercise effective control over the company.  

8. In 1993, Fenscadia Ltd. was incorporated under the laws of the Republic of Ticadia. 

9. Fenoscadia Ltd. transferred and concentrated all its operations in Kronos and only kept merely formal ties 

with the Republic of Ticadia in 2010. 

 

Claimant’s business activities 

10. In April 2000, three competitors participated in the bidding for the public auction promulgated by the 

kronian government. Claimant won the public auction, and it concluded a concession agreement with 

Respondent to exploit lindoro at the Site. 

11. Claimant started the exploitation of lindoro in 2008. 

12. Claimant is extracting lindoro via open pit mining. The level of development of Claimant’s mining 

technology is proven by the fact that in order to exploit 1 ton of lindoro, 79 tons of waste must be 
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extracted. The waste material consists of inter alia ground tailings, which comprises graspel, a toxic heavy 

metal, which Claimant released in the Rhea River waters.  

13. Claimant’s activities are likely to have caused a 45%-increase in cardiovascular disease (CVD) among the 

population of Kronos since 2011 according to a comprehensive study published by the Federal University 

on 15 May 2016, which concluded “the contamination of the Rhea River is undoubtedly a direct 

consequence of the exploitation of lindoro”. 

14. Claimant is the only company extracting lindoro in the territory of Kronos ever since its discovery. 

 

Respondent’s activities and measures 

15. On 1 June 2000, Fenoscadia Ltd. and Kronos concluded a concession agreement offering Claimant the 

opportunity to exploit lindoro at the Site. As per the terms thereof, Fenoscadia Ltd. had the right to exploit 

lindoro at the Site for eighty years, which activity is governed by the laws of Kronos at all times. Claimant 

had to pass to Kronos 22% of the monthly gross revenue arising out of the exploitation of lindoro. 

16. Since 2011, Respondent has been closely following the environmental externalities of Claimant’s activities 

in its territory. Inspection reports made by the Ministry for Agriculture, Forestry and Land – since 2011 – 

have shown that the exploitation of lindoro conducted Claimant had a significant potential to cause 

environmental damage. 

17. On 1 January 2015, the newly emerging Nationalist Party took office changing the liberal party. 

18. Acting in line with its social and environmental agenda, the Government of Kronos submitted a draft bill 

to the Kronian House of Representatives to minimize the externalities of environmentally sensitive 

activities in the territory of the country.  

19. On 12 June 2015, the parliament passed the draft bill, ultimately called Kronian Environmental Act. The 

enactment of the KEA is a milestone in the legislation of Respondent, since it provides predictability for 

every investor effected by it. 

20. In October 2015, the Ministry for Environmental Matters released data indicating that the volume of toxic 

wastes found in Kronos's rivers appeared to have sharply increased since 2010. 

21. As a reaction on the contamination, in November 2015, Respondent awarded USD 250,000 to the Federal 

University in order to conduct a thorough research on whether the contamination of Rhea River waters is 

due to the exploitation of lindoro. 

22. Respondent faced a situation, where the citizens’ health and the country’s economy was at stake. Trying to 

decide between the health of the kronian nationals and the economic interest of the country, on 7 

September 2016, the President of Kronos promulgated the Presidential Decree. The Presidential Decree 

revoked all operating licences and terminated all concession agreements to exploit lindoro in the country, 

thereby dissolving the - for both parties fruitful - economic partnership between the parties. 

 

Claimant’s attempts to prevent the enforcement of the environmental safety measures 

23. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the effects of the 

Decree. 

24. Claimant filed for an appeal to Kronos’ Circuit Court. 

25. In April 2017, Claimant notified Kronos that it will pursue legal remedies under the BIT unless an 
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agreement was reached through negotiations. The negotiation between the parties failed. 

In November 2017, Claimant filed its request for arbitration before the Arbitration Institute of the 

Stockholm Chamber of Commerce. 
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SUMMARY OF ARGUMENTS 

 

ARGUMENTS ON JURISDICTION 

 

26. Issue 1: The present Arbitral Tribunal does not have jurisdiction over the present dispute, 

since Claimant’s investment does not qualify as a covered investment under Article 1(3) of 

the BIT, because Claimant is not an investor of Ticadian nationality.  

 

27. Issue 2: Claimant’s claims are not admissible before the present Arbitral Tribunal, since 

Claimant chose to seek remedy before local courts, thereby waiving its opportunity to turn to 

SCC Arbitration Institute in order to settle the dispute according to Article 11(3) of the BIT.  

 

ARGUMENTS ON THE MERITS 

  

28. Issue 3: The enactment of Presidential Decree No.2424 and other related acts of Respondent 

did not amount to expropriation of Claimant’s investment. Respondent did not violate the 

BIT. 

 

29. Issue 4: Claimant contaminated Rhea River while working its investment in Kronos, thus has 

to pay Respondent no less than USD 150,000,000. Respondent’s counterclaim is admissible 

before the present Arbitral Tribunal. 
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ARGUMENTS ON JURISDICTION 

 

I. Issue: The Tribunal has no jurisdiction over the present dispute  

31. The Arbitral Tribunal has jurisdiction over disputes concerning “covered investments”. The 

term “covered investment” is defined by Article 1(3) of the BIT. Article 1(3) requires the 

investor to be a national of one Contracting Party investing in the Other Contracting Party. 

Claimant does not qualify as an investor of Ticadia pursuant to Article 1(4) of the BIT, 

therefore the Tribunal has no jurisdiction to decide the claims submitted by Claimant.  

32. Claimant was incorporated under the laws of the Republic of Ticadia in 1993.The 

composition of its board of directors, and the ownership of the company changed over time. 

At the time of the submission of the Request for Arbitration and that of the concerned actions 

of Respondent, Claimant was not a national of Ticadia.  

33. The Tradex tribunal found that it lacked temporal jurisdiction under the BIT, as jurisdiction 

must exist on the date when the claim is filed.
1
 Thus according to the case law, the history of 

Claimant regarding its nationality is irrelevant. The nationality shall be determined based on 

the facts at the moment it initiated the arbitral proceeding.  

34. Claimant is not an investor in light of the BIT as it does not qualify as a Ticadian national 

(A.). Therefore, providing treaty protection to Claimant would contravene the purpose of the 

BIT (B.). Therefore, the Tribunal shall find that it has no jurisdiction over claims submitted 

by Claimant’s investment. 

 

 

A. Claimant is not an investor in light of the BIT as it does not qualify as a Ticadian 

national 

35. Only investors having Ticadian nationality can initiate proceedings against Kronos under the 

BIT. Claimant does not qualify as a Ticadian national therefore it cannot initiate proceedings 

against Kronos under the BIT.  

36. Respondent submits that Claimant does not qualify as a Ticadian national in light of the 

wording and purpose of the BIT (1.). Should the Tribunal find that other sources than the BIT 

                                                 
1
 Tradex, p. 180. 
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should be taken into account, Respondent submits that Claimant does not qualify as a 

Ticadian national in light of international investment law either (2.). 

 

1. Claimant does not qualify as a Ticadian national in light of the purpose and 

wording of the BIT 

37. As the Preamble of the BIT points out, the purpose of the BIT is to provide protection for 

investors of one Contracting Party having invested in the other Contracting Party. 

38. If the Tribunal would disregard facts, indicating that Claimant is not a Ticadian national, it 

would result that a legal entity of a Contracting Party could bring claims against the same 

Contracting party under the BIT. Nevertheless, this result would contravene with the 

fundamental purpose of the BIT, which aims to protect investors having a nationality of one 

Contracting Party, while investing in the other Contracting Party. 

39. The concept of investor is primarily regulated in the BIT (a.). The BIT requires that the 

investor invoking the protection of the BIT against a Contracting Party should be a national or 

a company of the other Contracting Party (b.).  

 

a. The concept of investor is primarily regulated in the BIT 

40. The BIT provides a definition, based on which the Tribunal shall be decide whether Claimant 

qualifies as an investor or not. 

41. Article 1(4) of the BIT states that the “term “investor of a Contracting Party” means a 

Contracting Party, or a person or an enterprise of a Contracting Party, that seeks to make, is 

making, or has made an investment in the other Contracting Party's territory.” 

42. The Tribunal shall decide whether Claimant qualifies as a Ticadian investor or not 

interpreting Article 1(4) of the BIT.  

b. The BIT requires that the investor invoking the protection of the BIT 

against a Contracting Party should be a national or a company of the 

other Contracting Party 

43. Article 1(4) of the BIT requires the investor of a Contracting Party to be an enterprise of a 

Contracting Party, that has made an investment in the territory of the other Contracting Party.  
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44. Taking into consideration the purpose of the BIT, an investor of a Contracting Party will 

qualify solely a national, who has an honest connection with that contracting Party. Claimant 

made an investment in the territory of Kronos, however it is lacking an honest link with 

Ticadia. Therefore, Claimant shall not be considered an “investor of a Contracting Party”.  

 

2. Claimant does not qualify as a Ticadian national in light of customary 

international investment law 

45. The BIT does not provide a principle, based on which the nationality of a legal person shall be 

determined. Therefore, the BIT shall be interpreted based on tests provided by customary 

international investment law, the legal system in which the BIT is incorporated.  

46. The general rules of international law and the established case law provide tests, based on 

which the nationality of a multinational enterprise shall be determined.  

47. When assessing the nationality of Claimant based on the general rules of international law, 

and the established case law, several aspects should be taken into consideration. Inter alia the 

fact, that Claimant has only loose, formal ties with Ticadia, as it does not carry out business 

activity in the territory of Ticadia (a.). Claimant is not controlled and managed by Ticadian 

nationals (b.). Therefore, Claimant qualifies as a Kronian national pursuant to the ownership 

test (c.). 

 

a. The business operation of Claimant is not carried out in the territory of 

Ticadia 

48. Under public international law tribunals generally apply two tests, based on which they 

determine the nationality of a legal person.  

49. Based on the “real seat” test, the nationality is to be determined by reference to the principal 

place of business (the seat)
2
, where the company conducts most of the business operations and 

day-to-day management.
3
 

50. Pursuant to the „incorporation” theory, which disregards the substance of the nationality of a 

person, solely focuses on the fact that a long time ago the founder of the company signed a 

                                                 
2
 Peter Muchlinski, p. 5, ¶ 19. 

3
 Duke Law Journal, p.11. 



Team Alias: Bastid 

5 

legal form. Nevertheless, it disregards the life of the legal person after its foundation, thus 

following an outdated condition.  

51. In the present case, the application of the „incorporation” theory would deprive the BIT from 

its original purpose, to protect investors of one Contracting Party investing in the other 

Contracting Party. Mere shell companies without any business activities in the territory of the 

home state should not qualify as a national of that country, while pursuing business activity in 

another country. 

52. Claimant decided to leave Ticadia and transfer its mining activity and settle down in Kronos 

(i). Therefore, the “real seat” of Claimant is not located in the territory of Ticadia (ii.). 

 

 

i. Claimant decided to leave Ticadia and move its mining activity 

and settle down in Kronos 

53. In 2000 Claimant concluded a Concession Agreement with Respondent authorizing it to mine 

lindoro for 80 years in Kronos. In 2008 Claimant started the lindoro exploitation in Kronos. 

54. In 2010 Claimant decided to shut down its mining activities and leave Ticadia. Claimant 

moved its business activities to Kronos, where it concentrated it mining activity intending to 

sustain it for 70 years based on the remaining period of the Concession Agreement. That 

implies, that Claimant did not plan on returning to Ticadia for at least the duration of the 

Concession Agreement. After moving to Kronos, Claimant concentrated its financial assets 

outside Ticadia. 

 

ii. The “real seat” of Claimant is not located in the territory of 

Ticadia   

55. The courts of the United States faced the very same situation, as the present Tribunal. Absent 

of established legislation in the field of determining corporate nationality, US courts had to 

decide the nationality of enterprises. The decision could be made either based on the 

„incorporation” theory, or the „seat” test.
4
 

56. In some cases, the business operations and day-to-day management of a manufacturing 

company were carried on in one state, while the overall management and control of the 

                                                 
4
 Duke Law Journal, p.11. 
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corporation were exercised from another state. In such cases, the US courts have tended to 

find the former to be the corporation's principal place of business.
5
 The „Real Seat”

6
 or the 

„Seat” theory „favors the principal place of business, in determining nationality of the 

companies”.
7
  

57. Practically this meant, that the US courts did not determine the nationality of a company 

based on the place or location where it conducted the management and the control over the 

company, but where it carried out its business operations and day-to-day management. 

58. The present situation is comparable to the one faced by the US courts, since Claimant carries 

out the majority of its business activities outside Ticadia, and its business operations and day-

to-day management are carried out in Kronos. Therefore, the Tribunal should apply the 

principle deriving from the decision of the US courts and find that the “real seat” of Claimant 

is not located in the territory of Ticadia.  

 

b. Claimant is not controlled and managed by Ticadian nationals 

 

59. Claimant is not controlled and managed by Ticadians, in fact it is controlled by Kronian 

nationals. The control test is a method to determine the nationality of a company. In order to 

see who the real Claimant is, the Tribunal has to pierce the corporate veil of Claimant. 

60. The Sedelmayer tribunal pointed out the significance of the effective control of the investor: 

the effective control prevailed over the place incorporation. The tribunal pointed out that the 

mere fact that the treaty
8
  is silent on the control test should not prevent the tribunal to take 

into consideration for the determination of the nationality of a company.
9
 Therefore, although 

the treaty referred to incorporation as an issue to be taken into consideration,
 10

  the tribunal 

decided to pierce the corporate veil 

61. A highly considerable similarity between the Sedelmayer case and the present case is that 

both investor definitions established in the Germany-Russia BIT, and the BIT lack to mention 

                                                 
5
 Kelly, Quaker, Lurie, Bruner 

6
 Duke Law Journal, p. 7. 

7
 Duke Law Journal, p. 8. 

8
 Federal Republic of Germany – Union of Soviet Socialist Republics Agreement concerning the promotion and 

reciprocal protection of investments, 13 June 1989 
9
 Sedelmayer, p. 57-58 

10
 Sedelmayer, p. 57-58 
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the control test. Nevertheless, the BIT does not set the incorporation theory as applicable 

when assessing the nationality of a company. 

62. The Tribunal shall pierce the corporate veil of Claimant to be able to assess its nationality 

based on the control test. 

63. Claimant is managed by the board, which decides on the long-term plan of the company. The 

Chief Executive Officer is accountable to the board, and carries out the day-to-day 

management regarding the operation of Claimant. The final, fundamental decisions are 

deicided by the shareholders of the company. Claimant brings the economic decisions based 

on its major Kronian business activity.  

64. The main governing body of Claimant is comprised of a majority of Kronian nationals (i.), the 

Chief Executive Officer of Claimant is not independent of the main governing body of 

Claimant (ii.), the CEO of Claimant often carries out its duties in Kronos for long durations 

for Claimant’s business (iii.). The Kronian shareholders exert considerable influence over 

Claimant’s decision making (iv.). 

 

i. The main governing body of Claimant is comprised of a majority 

of Kronian nationals 

65. Claimant’s management is in the hands of a board of directors elected by its shareholders. For 

the past five years, the board has comprised of a majority of Kronian nationals. The board has 

substantial control over the company, as it is the one, that appoints the Chief Executive 

Officer.  

66. The Plama tribunal found, that control includes control in fact, including an ability to exercise 

substantial influence over the legal entity’s management and operation.
11

 It basically means, 

as the Thunderbird tribunal found, the “power to effectively decide and implement the key 

decisions of the business activity of an enterprise”.
12

 

67. Kronian nationals are in majority in the board, therefore they have a predominant power over 

the management of the company. Thus the control of Claimant is basically in the hands of 

Kronian nationals, which means, that it is not a Ticadian company.  

 

                                                 
11

 Plama, ¶ 170. 
12

 Thunderbird, ¶ 180. 
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ii. The Chief Executive Officer of Claimant is not independent of the 

main governing body of Claimant 

68. The Chief Executive Officer is elected by the board of directors.
13

 It means, that the CEO is 

financially dependent on the Kronian majority board of directors, as they have the power to 

elect the CEO once more or chose someone else at the next election.  

 

iii. The Chief Executive Officer of Claimant often carries out its 

duties in Kronos for long durations for Claimant’s business 

69. As Claimant pursues its primary mining activity in Kronos, the Chief Executive Officer of the 

company often travels to and stays for long durations in Kronos in order to be able to manage 

the business activity of Claimant on a day-to-day basis.  

 

iv. The Kronian shareholders exert considerable influence over 

Claimant’s decision making 

70. Important decisions, like the matters related to the composition of the board of directors are 

made by way of voting in a general meeting of all the shareholders of the company. In such 

meetings, the voting right held by each shareholder is in proportion to the shares held by 

them.
14

 

71. 35% of the shares of Claimant is owned by Kronian nationals. 65% of the shares of Claimant 

is owned by a private equity fund. The private equity fund is owned by nationals from 

different countries including Kronos and Ticadia. 

72. The Kronian shareholders exert considerable influence over Claimant’s decision-making, 

which means, that Kronian shareholders are the majority shareholders in Claimant.
15

 

 

                                                 
13

 Case file, lines 902-903 
14

 Case file, lines 1522-1526 
15

 Case file, line 905-906 
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c. Claimant qualifies as a Kronian national pursuant to the ownership 

test 

73. The ownership test determines the nationality of a company. If Claimant would be owned by 

non-ticadian nationals, it would not qualify as a Ticadian national, and therefore the Tribunal 

would lack jurisdiction to adjudicate the present investment dispute. 

74. The majority of the shares of Claimant are held by Kronian nationals, otherwise the 

uncontested fact stating that the Kronian shareholders exert considerable influence over 

Claimant’s management, would not be true. Accordingly, Claimant is owned by Kronian 

nationals.  

75. Therefore, Claimant qualifies as a Kronian national pursuant to the “ownership” test 

elaborated in the customary international law. Nevertheless, in order to be able to assess, 

whether Claimant is owned by foreign nationals, it has to pierce the corporate veil of 

Claimant. 

76. The ICJ accepted that in international law special circumstances can justify
16

 the possibility of 

lifting the corporate veil in order to determine the nationality of a company.
17

 Such a special 

circumstance should be, and states can reject to recognize the nationality
18

 of a legal person, if 

there is no genuine link between a legal entity, and the state of incorporation.  

77. In the Nottebohm case, the nationality of a natural person was at stake, nevertheless, it does 

not mean, that the edification could not go for legal persons. Claimant is lacking a genuine 

link with Ticadia, therefore the Tribunal shall pierce its corporate veil in order to assess its 

true nationality. 

78. Claimant submitted that it qualified as a national of Ticadia based on the incorporation 

theory.
19

 Nevertheless, the majority of scholars and commentators appear to favor piercing the 

corporate veil and going for the real control and the nationality of controllers over the 

incorporation theory.
20

 

                                                 
16

 Barcelona Traction, p. 40, ¶ 58. 
17

 Peter Muchlinski, p. 5, ¶ 20. 
18

 Nottebohm, p. 26. 
19

 Case file, line 103 
20

 TSA Spectrum, ¶ 152. 

G.R. Delaune, p. 168 at 178; 

A. Broches, p. 21  

The Arbitration Mechanism of the ICSID, p. 104;  

Ch. Schreuer, p. 497;  

The ICSID Convention : A Commentary, pp. 317-318, ¶¶ 562-563; 

M. Burgstaller, p. 857. 
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79. In the historically significant Nottebohm case, the ICJ lifted the corporate veil by reason of 

determining the nationality of the company pursuant to the nationality of its controlling 

shareholders.
21

 After the Nottebohm case the ownership test, or in a different phrasing, the 

controlling interest
22

 test became a widely recognized test to determine the nationality of an 

enterprise in customary international law.  

80. The ownership test usually goes hand in hand with the above discussed control test. It seems 

to be a logical theory, that the nationality of the company follows the nationality of its 

owners, who practically control the company. 

81. The Autopista tribunal reached the conclusion that direct shareholding confers voting right, 

and, therefore, the possibility to participate in the decision-making of the company. Hence, 

even if it does not constitute the sole criterion to define ‘foreign control’, direct shareholding 

is certainly a reasonable test for control.
23

  

82. The Kronian shareholders exert a considerable influence over the decision-making of 

Claimant, which shall mean, that the majority of shares are held by Kronian nationals. 

Otherwise they would be unable to exert considerable influence over the decision-making of 

the company.
24

 

83. Since the majority of shares are held by Kronian nationals, the foreign control criterion is 

lacking in the present case. Absence of “foreign control”, TSA could not be treated as a 

national of the other contracting party, therefore the TSA tribunal lacked jurisdiction to 

examine TSA’s claims.
25

 The present Tribunal shall declare that it lacks jurisdiction, because 

of the absence of foreign control of Claimant. 

84. The Plama tribunal followed the control theory in order to determine the nationality of the 

investor. According to the tribunal, the term control means  

85. „control in fact, including an ability to exercise substantial influence over the legal entity’s 

management, operation and the selection of members of its board of directors”.
26

  

86. Based on the interpretation of the Plama tribunal, the shareholders shall be considered 

controllers of the company in the present case, since they have the ability to exercise 

                                                 
21

 Peter Muchlinski, p. 5, ¶ 20. 
22

 Peter Muchlinski, p. 5, ¶ 19. 
23

 Autopista, ¶¶ 120-121. 
24

 Case file, Statement of uncontested facts, line 905 
25

 TSA Spectrum, ¶ 162. 
26

 Plama, ¶ 162. 
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substantial influence over the management of the legal entity. Furthermore, they also elect the 

members of the board of directors. 

87. The present case is similar to the Tokios Tokelės case, in which a company incorporated in 

Lithuania initiated proceedings against Ukraine for breaching the Lithuania–Ukraine BIT
27

. 

Ukraine raised the jurisdictional objection that the true nationality of Tokios Tokelės was not 

Lithuanian, since the shareholders and the managers of the company were predominantly 

Ukrainian nationals.  

88. The only reason Ukraine’s endeavor to pierce the corporate veil failed, is that Art. 1(2)(b) of 

the Lithuania – Ukraine BIT required the incorporation theory, based on which the nationality 

of a legal entity had to be determined.
28

 That was the only reason Ukraine’s arguments 

regarding the nationality of the legal entity was rejected by the tribunal. 

89. President of the Tokios Tokelės tribunal, Prosper Weil dissented on the ground, that given 

that 99 percent of the shareholders of Tokios Tokelės were Ukrainian, the dispute did not 

qualify as one between Ukraine and a foreign investor. To hold otherwise was to disregard the 

purpose of the ICSID Convention which was to facilitate foreign investment, and not to settle 

investment disputes between a State and its own nationals. 
29

  

90. The dissenting opinion of the chairman of the Tokios Tokelės tribunal proves the strengths of 

the ownership and control test regarding the assessment of the nationality of a company.  

91. Unlike in the Lithuania–Ukraine BIT, the present BIT does not establish the method based on 

which the nationality of an enterprise shall be determined, therefore the ownership test and the 

control method shall be taken into consideration when deciding on the nationality of 

Claimant. 

92. The TSA Spectrum tribunal lifted the corporate veil to reveal that the Dutch claimant 

company, which initiated proceeding against Argentina based on the Argentina - Netherlands 

BIT
30

, was in fact owned and controlled by an Argentine citizen, and so the tribunal decided, 

that it had no jurisdiction.
31

  

                                                 
27

 Lithuania – Ukraine BIT entered into force on 6 March 1995 
28

 Peter Muchlinski, p. 6, ¶ 23.; Tokios Tokelés, ¶ 69. 
29

 Prosper Weil, ¶¶ 19., 21. 
30

 Argentina - Netherlands BIT (1992) entered into force on 1 October 1994 
31

 TSA Spectrum, ¶¶ 160., 162. 
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93. The present situation is the exact same one, as in the TSA Spectrum case, since Claimant is 

also owned and controlled by nationals of the state, against which it brought claims under the 

relevant BIT.  

94. The Tribunal shall find that it lacks jurisdiction over the present dispute, since the present 

case is the same from the point of view, that the “investment dispute” is between Kronos and 

its own national.  

 

B. Providing BIT protection to Claimant would result in the abuse of the BIT 

95. The Preamble of the BIT describes the purpose of the BIT. Pursuant to the Preamble, the aim 

of the conclusion of the BIT is inter alia to protect nationals or companies investing in a 

Contracting Party, while having the nationality of the other Contracting Party. 

96. The Vienna Convention is applicable to the interpretation of the BIT pursuant to Article 1 and 

2 of the Vienna Convention.  Article 1 and 2 states that the Convention applies to 

international agreements concluded between member States. Since both Kronos and Ticadia 

are parties to the Vienna Convention, it is applicable in the present proceeding.  

97. Based on Article 31.2. of the Vienna Convention, the text and the preamble of the BIT have to 

be taken into consideration for the purposes of the interpretation of the BIT. 

98. In light of Article 31.2. of the Vienna Convention, the present Tribunal has jurisdiction only 

over investment disputes between a company having the nationality of Ticadia and the state of 

Kronos, in which the company invested. 

99. The Hulley and the Saluka tribunals stated that “abuses of the arbitral procedure, and to 

practices of ‘treaty-shopping’”
32

 take place where a company is not controlled by nationals of 

the other contracting party would be granted the right to treaty protection against a host 

state.
33

 

100. Since Claimant is not a national of Ticadia, granting it treaty protection would be contrary to 

the purpose of the BIT itself. 

                                                 
32

 Saluka, Partial Award, ¶¶ 240.; Hulley, ¶ 414. 
33

 Ibid. 
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101. A recognized exception from granting the investor protection provided by an IIA, is when it is 

abusing its rights. Thus, for example the Phoenix tribunal recognized that it is abusive if an 

investor brings a claim despite lacking the true nationality required by the applicable BIT.
34

 

102. Claimant is abusing the BIT in a different manner. It made a bona fide investment in Kronos, 

is abusing the BIT, nevertheless it intends to initiate arbitration despite lacking the required 

Ticadian nationality, thus contravening the purpose of the BIT. 

 

C. Conclusion on issue I  

103. Claimant shall not be considered a Ticadian national pursuant to Article 1(4) of the BIT, since 

it is practically a Kronian enterprise.  

104. Since Article 11(1) of the BIT provides only for a dispute settlement procedure between a 

Contracting party and an investor of the other Contracting Party, and Claimant is not an 

investor of Ticadia, it cannot lawfully bring claims against Kronos. Therefore, the present 

tribunal does not have jurisdiction over the present dispute. 

 

II. Issue: Claimant’s claims are not admissible before the Tribunal 

105. Article 11 of the BIT allows the investors to choose from two options in case an investment 

dispute arises. Claimant chose to turn to local court before initiating this proceedings, 

therefore Claimant’s claims are not admissible before the present Arbitral Tribunal.  

106. Claimant could choose from several options to enforce its rights pursuant to Article 11(3) of 

the BIT (A.). Claimant chose to enforce its rights before local courts (B.). Claimant’s choice 

to enforce its rights before local courts bars the admissibility of its claim in the present 

proceeding pursuant to Article 11(3) of the BIT (C.), since Claimant seeks the same 

consequences in the two proceedings (D.). 

 

                                                 
34

 Phoenix, ¶¶ 143–144. 
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A. Claimant could choose from several options to enforce its rights pursuant to 

Article 11(3) of the BIT 

107. The enforcement of the Presidential Decree had impacted Claimant’s business operation.  

Claimant, in order to get relieved itself of the effect of the Presidential Decree, turned to the 

Kronos Federal Court. 

108. Article 11(2) and (3) of the BIT provides that in the event of an investment dispute, the 

company concerned may choose to submit the dispute for resolution: (a) to the domestic 

courts or administrative tribunals of the Contracting Party that is a party to the dispute; or (b) 

in accordance with any applicable, previously agreed dispute-settlement procedures; or 

provided that the national or company concerned has not submitted the dispute for resolution 

under (a) or (b), the national or company concerned may choose to consent to the submission 

of the dispute for settlement by binding arbitration. 

109. Article 11 (3) of the BIT is a fork-in-the-road clause. According to the generally accepted 

interpretation and application of such clauses, once the choice has been made between the 

different jurisdictional systems, there is no possibility of resorting to any other option.
35

  

110. The choice is irrevocable and binding, because the purpose is to “avoid situations in which the 

investor exerts unreasonable pressure on the host state by establishing multiple procedural 

fronts”.
36

 

111. As the case law indicates, the fact, that an investor has to choose from different foras in order 

to seek remedy cannot be ignored, when deciding, whether a claim is admissible before an 

arbitral tribunal or not. 

112. Claimant could choose from several options provided by Article 11(2) of the BIT. Claimant 

decided to submit its claims to the local courts of Kronos for resolution. Claimant’s choice 

under the fork-in-the-road clause cannot be ignored, and it bars the admissibility of the claims 

advanced by Claimant in the present proceeding. 

 

B. Claimant chose to enforce its rights before local courts  

113. The President of Kronos terminated the Concession Agreement by enacting the Presidential 

Decree. Endeavoring to protect its investment, the Concession Agreement, Claimant initiated 

                                                 
35

 M.C.I., ¶ 181. 
36

 Thunderbird, ¶ 118. 
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domestic court proceeding in order to enforce its rights against the allegedly unlawful 

Presidential Decree. 

C. The fork-in-the-road clause shall be interpreted in an efficient manner 

114. Pursuant to Article 31(1) of the Vienna Convention, a treaty shall be interpreted in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.  

115. Steven R. Ratner – a reputed professor of law – stated in its expert opinion in the Murphy 

case, that a treaty shall be interpreted so as to give its “individual provisions within it 

meaningful effect – effet utile”.
37

 The Noble Ventures tribunal and the Ioannis tribunal 

assessed, that the principle of effectiveness (effet utile), plays an important role in interpreting 

treaties.
38

 

116. The effet utile principle derives from the requirement set out in Article 31(1) of the Vienna 

Convention, namely that  

117. “treaties be interpreted in good faith.  [T]he principle of effet utile means that treaty clauses 

must be interpreted to avoid either rendering them superfluous or depriving them of 

significance for the relationship between the parties”.
39

 

118. Fork-in-the-road clauses shall – in accordance with the principle of good faith as contained in 

Art. 31 (1) of the Vienna Convention – be interpreted in such a way that they are given an 

effective scope.
40

  

119. If the present Tribunal would disregard Claimant’s choice to initiate proceeding before a 

domestic tribunal to solve its investment dispute, it would deprive the provision Article 11(3) 

of the BIT from its effet utile, and therefore would contravene with the requirements 

prescribed by Article 31(1) of the Vienna Convention.  

120. If the Tribunal would deprive Article 11(3) of its effet utile, it would render it ineffective. 

Rendering a BIT provision ineffective would contravene with the established case law.
41

 

121. For example, the Eureko tribunal assessed, that “each and every operative clause of a treaty is 

to be interpreted as meaningful rather than meaningless”
42

, and also “so as to render them 

effective rather than ineffective.”
43

 

                                                 
37

 Steven Ratner, ¶ 9. 
38

 Noble Ventures, ¶ 50.; Ioannis, ¶ 429. 
39

 Steven Ratner, ¶ 9. 
40

 Austrian Yearbook, p. 281. 
41

 Kaiser Bauxite, ¶ 24.; Noble Ventures, ¶ 52. 
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122. The Tribunal would interpret the fork-in-the-road clause contained in Article 11 of the BIT 

effectively, if it would render Claimant’s claim inadmissible, since it chose to submit its 

investment dispute before a domestic court for resolution. 

 

D. Claimant’s choice to enforce its rights before local courts bars the admissibility 

of its claim pursuant to Article 11(3) of the BIT 

123. Claimant initiated the local court proceeding in order to enforce its rights. Article 11(3) of the 

BIT bars the admissibility of the claims advanced by Claimant, as the federal court of Kronos 

already rendered a decision, against which Claimant filed an appeal to Kronos’ Circuit 

Court.
44

 

124. Even without a fork-in-the-road clause, the admissibility of Claimant’s claim would be 

arguable, as the “res judicata principle enjoys the status of a general principle of law”.
45

  

125. The dependence of investment law on general international law was acknowledged by several 

tribunals, inter alia the AAPL
46

 and the Phoenix tribunals, which emphasized that investment 

law „cannot be read and interpreted in isolation from public international law, and its general 

principles”
47

. Furthermore, there appears to be broad consensus that general international law 

forms part of the applicable law.
48

 

126. Article 11(3) of the BIT precludes Claimant to file for arbitration aiming to resolve the same 

dispute which it already submitted to the local courts of Kronos (1.). Claimant filed the same 

dispute for arbitration which it submitted to the local courts of Kronos (2.). 

 

1. Article 11(3) of the BIT precludes Claimant to file for resolution of the same 

dispute which it had already submitted to the local courts in Kronos  

127. The point of Article 11(3) of the BIT is that it bars the admissibility of a claim earlier 

submitted to local courts in international arbitration.  Claimant already submitted the claims 

                                                                                                                                                         
42

 Eureko, ¶ 248. 
43

 Eureko, ¶ 248. 
44

 Case file, line 1024 
45

 Bin Cheng, p. 339. 
46

 AAPL, ¶ 54. 
47

 Phoenix, ¶ 78. 
48

 International Investment Law, p. 371., ¶ 24. 
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advanced in the present proceeding. Therefore, the admissibility of Claimant’s claims are 

precluded by Article 11(3) of the BIT. 

 

2. Claimant filed the same dispute for arbitration which it submitted to the 

local courts 

128. The proceeding initiated by Claimant served the purpose of reinstating its investment. Since 

the subject of the present dispute is the same investment, the present dispute is unequivocally 

related to the one Claimant initiated before the federal court of Kronos. 

129. The fork-in-the-road clauses serve the purpose of “avoiding similar or identical disputes”.
49

 

This means, that even if the dispute before the local court is just similar to the aiming to be 

decided in arbitration, the fork-in-the-road clause prevents the admissibility of the later 

submitted dispute. 

130. The annulment committee in the Vivendi case observed that the language of the Argentina - 

France BIT
50

 - just as the BIT applicable in the present proceeding – does not use a “narrower 

formulation” that would require “that the investor's claims allege a breach of the BIT itself”. 

Instead, the committee found that it is sufficient if the dispute relates to an investment made 

under the BIT.  

131. Since any dispute “relating to investments made under the BIT” was a “dispute” within the 

meaning of the BIT, a claim in local courts that related to investments made under the BIT 

was one of the “disputes” referenced in the fork-in-the-road clause. The annulment committee 

concluded, that if a claim brought before a national court concerns a ‘dispute relating to 

investments made under the Argentina - France BIT within the meaning of Article 8(1), then 

Article 8(2) – the fork-in-the-road clause – will apply.
51

 

132. Therefore, the Tribunal has to take into consideration the Vivendi case, which suggests that 

the submittion of a dispute for resolution to arbitration is barred by the fork-in-road clause 

even if the Claimant submitted the investment-related dispute before local courts. 

Furthermore, to allege a breach of the BIT in the local court proceeding is not a requirement 

either. 

                                                 
49

 Austrian Yearbook, p. 284. 
50

 Argentina - France BIT, entered into force on 3 March 1993. 
51

 Vivendi, ¶ 55. 
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133. Despite Claimant did not allege a breach of the BIT in the domestic court proceeding, since it 

was an investment-related procedure, the fork-in-the-road clause shall apply, and prevent 

Claimant from bringing claims against Respondent in international arbitration. For this 

reason, the Tribunal shall render claims brought by Claimant inadmissible in the present 

proceeding. 

134. Both the fundamental basis test (a.) and the triple identity test (b.) bar the admissibility of 

Claimant’s claims in the present proceeding, as Claimant already submitted the same claims 

for resolution to the local courts of Kronos. 

 

a. Claimant filed the same dispute for arbitration which it submitted to 

the local courts pursuant to the fundamental basis test 

135. The sole arbitrator in the Pantechniki case, a truly reputed scholar, Jan Paulsson had to assess 

whether the fork-in-the-road clause should be given effect. Rejecting the dichotomy between 

treaty claims and contract claims, he relied on a “fundamental basis” test to discern whether 

disputes in different fora were the same.
52

 

136. The Pantechniki tribunal suggested that the decisive criterion for the application of a fork-in-

the-road clause should be whether the “fundamental basis” of the claims pursued in domestic 

courts and international arbitration proceedings is the same.
53

 

137. When deciding on the interpretation of the fulfillment of a fork-in-the-road clause, many 

tribunals relied on the “fundamental basis of a claim test”, inter alia in a recent award, the 

Supervision tribunal
54

. 

138. Based on the fundamental basis test, if the fundamental basis of Claimant’s claims pursued in 

the Kronos federal court and the claims pursued in the present proceeding is the same, the 

fork-in-the-road shall be considered to be triggered, which would render Claimant’s claims 

inadmissible in the present proceeding. 

139. Claimant initiated the proceeding before the Kronos federal court in order to suspend the 

effects of the Presidential Decree. If Claimant’s claim pursued in the proceeding would have 

succeeded, it would have solved its problem, as Claimant would have regained uninfluenced 

control over its investment. Since the claim in the domestic court proceeding failed to 

                                                 
52

 Austrian Yearbook, p. 275. 
53

 Austrian Yearbook, p. 282. 
54

 Supervision, ¶ 308. 
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succeed, Claimant initiated the present arbitral procedure, endeavoring to seek remedy for the 

damages caused by the same Presidential Decree.  

140. Claimant’s claims shall be considered inadmissible in the present proceeding, since the 

fundamental basis of both the claims pursued in the domestic court and the present arbitral 

proceedings are the same, namely the alleged damages caused by the Presidential Decree. 

141. Scholars suggest to “refrain from a distinction of the legal bases of claims initiated in 

domestic courts and subsequently in investment arbitration proceedings”
55

 when giving effect 

to the fork-in-the-road clause. This shall mean, that the fundamental basis test does not 

require the same legal basis of claims initiated in the two proceedings. 

142. A scholar brought an example identical to the present situation. In the example, an investment 

was expropriated by the host state and asked for compensation due under national 

constitutional law in the domestic courts of the host state. He then also claimed compensation 

before an investment tribunal on the basis of the expropriation provisions of the applicable 

BIT. 

143. According to the scholar’s view, the above delineated example cannot be explained by the 

contract/treaty claim distinction, since the proceedings in domestic courts would not be based 

on a contract claim but rather on domestic administrative or constitutional law. Yet, it is 

obvious that the “fundamental basis” – to use the wording of the sole arbitrator in the 

Pantechniki v. Albania case – of the claims is largely identical while only the legal bases of 

the claims differ.
56

 

144. Claimant sought to declare the Presidential Decree unconstitutional on grounds of violation of 

legislative due process. In the present arbitral proceeding Claimant seeks compensation for its 

losses caused by the Presidential Decree based on the BIT. 

145. Hence, Claimant’s defense that it pursued claims deriving from different legal bases in the 

local court proceeding and the present arbitration is unequivocally true, nevertheless 

irrelevant when deciding whether the fork-in-the-road clause is triggered. 

146. The H&H tribunal – rejecting the relevance of the triple identity test
57

 – assessed, that  
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57
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147. “instead of focusing on whether the causes of actions relied upon in the claims brought to the 

local courts and the arbitration are identical, one must assess whether the claims share the 

same fundamental basis”.
58

 

148. Therefore, from the point of view, whether the fork-in-the-road clause is triggered, it is 

irrelevant, whether Claimant’s causes of actions relied upon in the claim brought to the 

Federal court of Kronos and to the present arbitration are different. 

149. The Pantechniki Tribunal asserted, that the fundamental basis test is fulfilled, if the investor’s 

grievance “arises out of the same purported entitlement” in both domestic and arbitral 

proceedings.
59

 This view was reinforced by the H&H tribunal.
60

 

150. In the present case, Claimant sought remedy arising out of the same purported entitlement, 

namely the Concession Agreement, which under the BIT qualified as an investment. 

Therefore, the Tribunal shall find that the fundamental basis test is fulfilled, which prevents 

the admissibility of Claimant’s claims in the present proceeding.  

 

b. Claimant filed the same dispute for arbitration which it submitted to 

the local courts pursuant to the triple identity test 

151. In order to decide, whether a fork-in-the-road clause is triggered, the case law also suggests a 

different standard, the triple identity test. The professional literature is on the common 

consensus that the requirement of identity of the dispute is fulfilled if the triple-identity test is 

satisfied. That occurs in case the parties and the matters in disputes are the same in both 

proceedings. The matters in disputes are identical, if the claim and the facts of the case on 

which the claim is based are the same.
61

 

152. The parties (i.), the raised claims (ii.) and the facts (iii.) in the local court proceedings and in 

the present arbitration are the same. 

 

                                                 
58

 H&H, ¶ 368. 
59

 Pantechniki, ¶ 67. 
60

 H&H, ¶ 370. 
61
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i. The parties in the local court proceedings and in the present 

arbitration are the same 

153. Claimant brought claims against the Government of Kronos in the proceeding before the 

federal court of Kronos. Claimant initiated the present proceeding against Kronos. Since the 

state of Kronos is represented by its government, practically Claimant initiated both 

proceedings against the same respondent – the government of Kronos.  

154. Furthermore, if any judicial fora would find that Respondent has to pay Claimant damages, 

Respondent would finance it from the same annual budget, regardless which state organ of 

Respondent was truly obliged by the judgement. 

 

ii. The claims raised in the local court proceedings and in the present 

arbitration are the same 

155. The subject matter of the new claim must be identical to the subject matter put forward in the 

earlier proceedings.
62

 

156. Claimant claimed in the domestic court proceeding, that the enactment of the Presidential 

Decree was unlawful, therefore it strove to persuade the domestic courts to deprive the 

Presidential Decree from its effect. In the present proceeding, Claimant claims, that the 

enactment of the Presidential Decree amounted to expropriation, which is to be considered 

unlawful under the BIT.  

157. The substance of Claimant’s claim – that the enactment of the Presidential Decree was 

unlawful – is identical in both proceedings. 

 

iii. The facts supporting the legal arguments are the same in the local 

court proceedings and in the present arbitration 

158. The facts, on which the claim is based in both the domestic, and the arbitral proceedings are 

the same. The President of Kronos enacted a Presidential Decree, which prevented Claimant 

from utilizing its investment in Kronos, as it prematurely terminated the Concession 

Agreement, and seized the extracted lindoro.  

159. These are the facts, based on which Claimant initiated the proceeding before the Federal 

Court of Kronos, and the same facts substantiate Claimant’s claim in the present proceeding.  

                                                 
62

 Girsberger and Voser, p. 320. 
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iv. Conclusion on arguments relating the triple identity test 

160. The triple identity test is fulfilled, as Claimant initiated a proceeding before domestic courts 

and international arbitration, involving the same parties, on the same claim supported by an 

identical factual basis.  

161. The fulfilled triple identity test triggered the fork-in-the-road clause. Therefore, the Tribunal 

shall be convinced that Claimant’s claims brought before the Tribunal are inadmissible. 

 

B. Claimant seeks the same consequences in the two proceedings   

 

162. Claimant seeks compensation for the effects caused by the measures taken by Respondent in 

the present arbitration. Claimant could have sought compensation for breach of contractual 

obligations relying on the judgement brought by the federal court of Kronos regarding the 

suspension of the Presidential Decree.  

163. Claimant only initiated the present arbitration, because it failed to succeed before the Federal 

Court of Kronos. However, the customary international law is convinced, that fork-in-the-

road clauses serve the purpose of „preventing different outcomes on basically the same 

disputes and an unjustified ‘double dipping’ by a claimant”.
63

 

164. Since the claims submitted to the present Tribunal constitute an unjustified ‘double dipping’ 

by Claimant, the Tribunal shall render Claimant’s claims inadmissible in the present 

proceeding. 

 

C. Conclusions on issue II  

165. The Tribunal shall find the claims put forward by Claimant are inadmissible in the present 

arbitral proceeding, as Article 11(3) of the BIT precludes investment disputes submitted to 

domestic courts to be submitted once again to SCC Arbitration for resolution. 
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ARGUMENTS ON THE MERITS 

 

III.  Issue: The enactment of Presidential Decree No. 2424 its implementation and other 

related acts of Respondent did not amount to the expropriation of Claimant’s 

investment in violation of the BIT 

166. Claimant started the exploitation of lindoro in the Site in 2012. In the same year, two very 

serious diseases, CVD and microcephaly appeared, and started to increase gradually among 

the population of Kronos. The Study, which was published in 2015, confirmed that the 

exploitation of lindoro led to the contamination of the Rhea River. Actually, the Study also 

revealed that the river got heavily and seriously contaminated during these years. In order to 

save the environment and the health of its population, Respondent had to take the necessary 

steps to prevent further contamination. Respondent also had to act as fast as possible: the river 

got more and more contaminated with every passing day, so the situation just got more and 

more serious. 

167. Respondent’s first action in this regard was the adoption of the Environmental Act. 

Respondent acted in line with the BIT when adopting the Environmental Act. Claimant had an 
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appropriate period of time to understand the act, and also, to implement measures in order to 

comply with the standards set by the law. However, Claimant failed to do so. Therefore, after 

a further year passed but the contamination of the river did not decrease, the President of 

Kronos, being responsible for the land, the environment and the population of Kronos, had to 

take the necessary steps. These steps were based on the Environmental Act, and meant, that 

the President issued a decree in order to stop the further contamination of the river. 

Considering the circumstances, the President’s action was proportionate, was carried out in 

accordance with the due process of law.  

168. The enactment of Presidential Decree and other related acts of Respondent did not amount to 

the expropriation of Claimant’s investment in violation of the BIT, as Respondent only did 

what it had to do in the given circumstances. Which, by the way, were created and caused by 

Claimant. 

169. Therefore, Respondent submits that it adopted and enacted the respective measures in line 

with Article 10 of the BIT (A). Should the Tribunal find that Article 10 of the BIT does not 

preempt Respondent actions, Respondent submits that the measures adopted by Respondent 

did not amount to the expropriation of Claimant's investment under the BIT (B). Respondent 

adopted and enacted the respective measures in line with Article 8 of the BIT (C). 

 

 

A. Respondent adopted and enacted the respective measures in line with Article 10 

of the BIT 

170. Bona fide, non-discriminatory regulatory measures adopted by a host State in order to comply 

with the aims and objectives of a BIT do not constitute expropriation. It is an internationally 

recognized principle in international investment law.
64

 

171. This principle is mirrored in the provisions of Article 10 of the BIT. Therefore, Respondent 

submits that Respondent adopted and enacted the respective measures to protect the protected 

values under Article 10(1) of the BIT (1), and the respective measures were necessary (2). 

Respondent adopted and enforced the respective measures in a manner that constituted no 

arbitrary or unjustifiable discrimination between investments or investors (3), and the 

respective measures were not disguised restrictions on international trade or investment (4).  

                                                 
64

 Surya Subedi, p. 156. 
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1. Respondent adopted and enacted the respective measures to protect the 

protected values under Article 10(1) of the BIT 

172. The aim of Article 10 of the BIT is to enable a host state to adopt the necessary measures in 

order to protect the values especially enlisted in Article 10 (1) of the BIT.  Respondent 

submits that all of these values were in peril due to the contamination of the river. Respondent 

adopted and enforced the respective measures to protect human, animal and plant life and 

health (a), to ensure compliance with domestic law (b), and for the conservation of living or 

non-living exhaustible natural resources (c). 

 

a. Respondent adopted and enforced the respective measures to protect 

human, animal and plant life and health  

173. As the exploitation of lindoro lead to the contamination of the Rhea River, the life of 

thousands of Kronian citizens was at risk. 

174. In order to terminate the harmful externalities of the exploitation of lindoro, Respondent 

adopted and enforced the respective measures in order to protect human, animal and plant life 

and health. Without the steps taken by Respondent, the exploitation of lindoro would still 

endanger the life of thousands of Kronian citizens. 

175. As the President of Kronos is responsible for the environment and the population of Kronos, 

he had to take the necessary steps in order to save the Kronian environment and the 

population of Kronos. 

b. Respondent adopted and enforced the respective measures 

to ensure compliance with domestic law 

176. In order to provide for the efficient protection of the Kronian environment, Respondent 

passed the Environmental Act. This legislative act adopted widely accepted international 

standards. These important provisions shall not be disregarded by foreign investors.  

177. The KEA dictated miners to protect the waters of the region where the extraction took place 

from toxic mine waste. Otherwise, they could be subject to severe penalties, fines, the 

immediate withdrawal of environmental licenses with the forfeiture of facilities, and the 

obligation to compensate for the environmental damage. 
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178. As Claimant failed to adopt to the provisions of the Environmental Act for more than a year, 

Respondent could do nothing, but to validate the provisions of its domestic law. As the 

exploitation of lindoro was still risking the life of the Kronian population and the 

environment, the President of Kronos enacted Presidential Decree in order to save what 

remained from the environment and the population. 

 

c. Respondent adopted and enforced the respective measures 

for the conservation of living or non-living exhaustible 

natural resources 

179. As the Kronian environment was contaminated, it lead to unprecedented and very serious 

diseases among the Kronian population. Furthermore, because of the harmful externalities of 

the exploitation of lindoro, the Rhea River became No.3 of the most polluted rivers in the 

world. Respondent had to protect its natural resources from contamination. 

180. Respondent enacted Presidential Decree in order to terminate the harmful effects of the 

exploitation of lindoro. Respondent acted in compliance with Article 10(1)(c) of the BIT 

when enacting the respective measure. It provides for the right to adopt measures for the 

conservation of living or non-living exhaustible natural resources. By enacting Presidential 

Decree, the President of Kronos could save the remaining natural resources of Kronos, which 

are important for further generations as well. 

2. The respective measures were necessary 

181. When enacting Presidential Decree, Respondent adopted measures that were necessary in 

order to protect the environment and basic human rights of its population. 

182. The present Tribunal shall interpret the harmful mining activity of Claimant in a 

consequential process. If Claimant had adopted to the provisions of the Environmental Act 

and took measures to comply with the required aim of the BIT, the enactment of Presidential 

Decree would not have been necessary.  

183. The Study made it clear for Claimant that the exploitation of lindoro leads to the 

contamination of the Kronian environment. Nevertheless, Claimant made the decision to 

continue its mining activity in the same, harmful manner. Therefore, Respondent had to make 

the heavy decision to revoke Claimant’s mining licenses and assure the protection of what 

remains from the Kronian environment.  
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3. Respondent adopted and enforced the respective measures in a manner that 

constituted no arbitrary or unjustifiable discrimination between investments 

or investors. 

184. When a state regulatory measure is enforced, it usually at least span across a whole industry.
65

 

185. The Sea-Land tribunal has analysed whether the government deliberately targeted the investor 

when the iranian authorities deprived the companies’ investment, dealing with the 

international transportation by water of containerised cargo at the port of Bandar Abbas. It 

came to the conclusion that the state regulatory action spanned across an industry, “without 

targeting a specific investor.” It ruled that this standard would not recognize many legitimate 

indirect expropriation claims.
66

 

186. According to the wording of Presidential Decree, it affected the whole industry dealing with 

the exploitation of lindoro. As the exploitation of lindoro contaminates the Kronian 

environment and spreads diseases among the Kronian population, Respondent implemented 

the respective measure in a non-discriminatory manner aiming to protect the protected values 

pursuant to Article 10 of the BIT. 

 

4. The respective measures were not disguised restrictions on international trade 

or investment 

When the President of Kronos enacted Presidential Decree, his aim was to protect the Rhea 

River and the population of Kronos. Presidential Decree was not enacted to restrict 

international trade or investment, but to protect the values under Article 10(1) of the BIT. 

When a state adopts measures such as Presidential Decree, it obviously affects foreign 

investment and the state’s economy. 

Respondent was in a truly difficult situation when it had to choose between the health of its 

population and the foreign investor necessarily affected by Respondent’s health safeguarding 

measures. As the President of Kronos is responsible for the protection of the population and 

the Kronian environment, it had to make the hard decision and had to protect its values 

pursuant to Article 10(1) of the BIT. 
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 Sea-Land, ¶ 82. 
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B. The measures adopted by Respondent did not amount to the expropriation of 

Claimant’s investment under the BIT 

187. When Respondent passed the Environmental Act and enacted Presidential Decree, it did not 

expropriate Claimant’s investment under the BIT. The respective measures did not deprive 

Claimant of its property rights (1) and did not substantially deprive Claimant of the economic 

value of the investment (2). Respondent acted within its regulatory power aiming to protect 

the public purpose when adopting and enacting the respective measures (3). 

 

1. The respective measures did not deprive Claimant of its property rights 

regarding the investment 

188. The Enron tribunal recognized that direct expropriation requires the transfer of an essential 

component of property rights.
67

 This way, the owner cannot exercise its proprietorial rights. 

By enacting Presidential Decree, Respondent did not expropriate Claimant’s property rights. 

Claimant still owns land property in the territory of Kronos. Nevertheless, it cannot continue 

the exploitation of lindoro as it leads to the contamination of the Kronian environment and 

risks the life of thousands of Kronian citizens. 

189. In this situation, the Feldman tribunal analyzed whether an expropriation has happened when 

the state denied the benefits that allowed certain tax refunds by exporters. The tribunal stated 

that  “this does not amount to Claimant’s deprivations of control of his company.”
68

 The 

company still remained in control of its property.  

190. The case law reinforced the principle that a State needs to deprive the investor substantially 

from its property right in order to amount to expropriation. Respondent did not interfere in the 

ownership of Claimant and did not expropriate the land property owned by Claimant in 

Kronos. Therefore, the respected measures cannot be interpreted as expropriation of 

Claimant’s investment. 

 

                                                 
67

 Enron, ¶ 243. 
68

 Feldman, ¶ 142. 
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2. The respective measures did not substantially deprive Claimant of the 

economic value of the investment 

191. When the President of Kronos enacted Presidential Decree, it aimed to protect the 

environment and the health of the Kronian population. The respective measure did not 

substantially deprive Claimant of the economic value of the investment, however, it inevitably 

had on impact on it (a). The fact that Claimant cannot continue its mining activities in Kronos 

was also largely effected by the business and management decisions made by Claimant (b). If 

Claimant bears the consequences of its harmful operations, the effect of the respective 

measure is not permanent nor irreversible (c). 

 

a. The respective measures inevitably had an impact on the 

economic value of the investment 

192. After it became clear that the exploitation of lindoro led to the serious contamination of the 

Kronian environment and still risks the life of the Kronian population, Respondent found 

itself in an emergency situation.  

In order to terminate the harmful effects of the exploitation of lindoro. Respondent had to 

terminate the Concession Agreement. The respective measure inevitably affected Claimant’s 

investment, but Respondent had no other option but terminating the Concession Agreement in 

order to protect its environment and the health of its population. 

 

b. The economic value of the investment was also largely effected by 

the business and management decisions made by Claimant 

193. As Claimant is a widely reputed explorer of rare earth metals, such as lindoro, it shall be 

aware of the health consequences of its operations when exploiting these substances. 

194. After the Study made it clear that the contamination of the Rhea River is the direct 

consequence of the exploitation of lindoro, Claimant received an alarm to take measures to 

minimize the negative externalities of its operations. Furthermore, the Environmental Act 

established the possible sanctions to an environmentally-unfriendly business activity. 

195. Being conscious of the possible consequences, the management of Claimant made the 

decision to continue the exploitation of lindoro in the same, harmful manner. Therefore, not 
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only the respected actions of Respondent, but the management of Claimant largely affected 

the economic value of Claimant’s investment. 

 

c. The effect of the respective measure is not permanent and 

irreversible 

196. Only permanent and irreversible state measures can amount to expropriation. 

197. The case S D Myers dealt with a Canadian export ban. The export ban in question affected the 

operation of a foreign investor. The tribunal found that since the state measure was not a 

permanent measure, the particular measure did not amount to expropriation.
69

 This finding, 

namely that a state measure has to be final and irreversible was further supported by cases 

Tecmed
70

 and BG
71

,  emphasizing, that  the state measure has to be “irreversible and 

permanent.” 

198. In the present situation, the respective measure is not permanent and irreversible. If Claimant 

bears the consequences of the contamination of the Rhea River and for risking the life of the 

Kronian population, Respondent shall give back the lindoro. The restoration of the mining 

licenses is still possible if Claimant finds an environmentally-friendly way to exploit lindoro. 

 

3. Respondent adopted and enacted the respective measures for public 

purpose acting within its regulatory power 

199. By adopting and enacting the respective measures, Respondent made bona fide legal 

regulation (a) and complied with the requirement of the due process of law (b). 

200. The idea that a State does not commit expropriation when it adopts bona fide and non-

discriminatory regulation aimed to protect the public purpose is becoming widely accepted in 

international investment law. It is recognized by highly reputed scholars, such as Brownlie
72

 

and Sornarajah.
73

 

201. Regarding the Saluka case, Article 5 of the Netherlands-Czech BIT is worded almost in the 

same manner as the BIT on expropriation. Despite the fact, that the Netherlands-Czech BIT 

                                                 
69

 S D Myers, ¶ 287. 
70

 Tecmed, ¶ 116. 
71

 BG, ¶ 268. 
72

 Surya Subedi, p. 155.  
73

 Sornarajah, p. 283. 
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does not contatin such a provision like Article 10 of the BIT, the Saluka tribunal, when 

interpreting Article 5 of the Netherlands-Czech BIT, stated that a State does not commit 

expropriation when it adopts measures that are within the police powers of States. 

Furthermore, it added that this principle forms part of customary law today.
74

 This practice of 

the tribunal was further followed by the Lauder
75

, Chemtura
76

 and the Methanex
77

 tribunals as 

well. 

202. Respondent adopted bona fide and non-discriminatory regulation in order to protect the public 

purpose. Without the enforcement of Presidential Decree, the saving of the kronian 

environment and the life of the Kronian population would not have been possible. The 

enforcement of the respective measures did not constitute expropriation. Respondent’s point 

of view is supported by the case law as well. 

 

a. Respondent adopted the restrictive measures bona fide 

203. It is a principle of international law that bona fide regulation does not lead to expropriation. 

The Azurix tribunal, after citing the S D Myers tribunal, reached the conclusion that 

204. “parties (to the Bilateral Treaty) are not liable for economic injury that is the consequence of 

bona fide regulation within the accepted police powers of the State.”
78

 

205. After the Study made it clear that the contamination of the kronian environment is a direct 

consequence of the exploitation of lindoro, Claimant received an alarm to pursue its mining 

activities in accordance with the domestic law of Kronos. 

206. As Claimant decided to continue its mining activity in the same, harmful manner, Respondent 

had to enact Presidential Decree. The respective measures were carried out bona fide, 

therefore did not constitute expropriation. 

 

b. Respondent complied with the requirements of the due process of law 

207. By enacting Presidential Decree, the President of Kronos carried out his regulatory action 

according to due process of law.  

                                                 
74
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208. The Environmental Act requires the public authorities to take all reasonable precautionary 

measures to prevent harm to the environment and human health. This provision authorizes the 

President of Kronos to act in the public purpose of Kronos. The President of Kronos enacted 

Presidential Decree in order to comply with these provisions. 

209. The enactment of the above mentioned regulatory action was carried out according to due 

process of law and was aimed to protect the environment and the population of Kronos. 

Therefore, it complies with the requirement of due process of law. 

 

C. Respondent adopted and enacted the respective measures in line with Article 8 of 

the BIT 

210. The Environmental Act has a direct impact on the mining activities of Claimant, but it affects 

the national industry of Kronos only indirectly, via the exploitation of lindoro. 

211. As the mining activity of Claimant directly did not affect the national industry of Kronos, the 

House properly complied with Article 59 of the Kronian Constitution when waiving the 

public hearing. 

212. Article 8(2) of the BIT requires host States to provide enterprises a reasonable opportunity to 

comment on the proposed measure with due regard to the domestic laws, to the extent 

possible. 

213. In this situation, the Speaker of the House made the right legal decision when waiving the 

public hearing. The legislative body of Kronos properly complied with the domestic laws of 

Kronos, therefore with Article 8(2) of the BIT as well. 

 

D. Conclusion on Issue III 

214. Claimant failed to adopt to the provisions of the Environmental Act. After the results of the 

Study, Claimant continued to contaminate the Kronain environment. In order to terminate the 

harmful consequences of the exploitation of lindoro, the President of Kronos had to enact 

Presidential Decree. The respective measures of Respondent were bona fide, non-

discriminatory regulations, which did not deprive Claimant of its property rights regarding its 

investment. The effects of the respective measures are not permanent nor irreversible. 

Therefore, Respondent complied with Article 10 and Article 8 of the BIT and did not 

expropriate Claimant’s investment. 
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IV. Issue: Respondent’s counterclaims are admissible in the present proceeding before 

the Tribunal 

215. Claimant contaminated the Rhea River while working its investment in Kronos, thus causing 

a massive environmental catastrophe in Respondent’s territory. By submitting its 

counterclaim, Respondent intends to finance the decontamination of the Rhea River and the 

health cost of the population affected. The counterclaim raised by Respondent is within the 

Scope of the Tribunal’s Jurisdiction according to Article 11.1 and Article 11.4 of the BIT (A) 

together with Article 9(iii) of the SCC Arbitration Rules (B). Therefore, the counterclaim 

shall be admissible. 

 

A. Respondent’s counterclaims are admissible under the BIT 

216. When a respondent submits a counterclaim in investor-state dispute settlement, in order to 

decide whether it is admissible, the primary source applicable shall be a Treaty. 

217. This principle was applied by the Roussalis tribunal, when it stated that the counterclaim 

brought by the host State “must be determined in the first place by reference to the dispute 

resolution clause contained in the BIT.”
79

 This rule was further reinforced by the Oxus
80

, 

Paushok
81

 and the AMTO
82

 tribunals as well. The latter proceeding was also adjudicated by 

an SCC tribunal. 

218. As the contamination of the Rhea River lead to an investment dispute, according to the 

relevant case law, the present Tribunal shall first apply the dispute resolution clause of the 

BIT.  

                                                 
79
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219. Respondent consented to Respondent’s counterclaim when submitted its claim (1). 

Respondent’s counterclaims are admissible pursuant to Article 11 of the BIT (2) and the 

nature of the counterclaim (3). Furthermore, there is a close connection between the 

counterclaim and the claims advanced by Claimant (4). 

 

1. Respondent’s counterclaims are admissible on the basis of Claimant’s 

consent 

220. Claimant consented to Respondent’s counterclaim when submitted its investment dispute 

before the present Tribunal. This point of view was reinforced by Professor Reisman, who 

was a member of the Roussalis tribunal. He stated that by consenting to ICSID jurisdiction 

and submitting a claim, it ipso facto includes consent to the counterclaim of the State
83

 

221. Besides the ICSID Convention, Article 9(iii) of the SCC Arbitration Rules grants the 

possibility for host States to file counterclaims against investors. 

222. By submitting its investment dispute before SCC Arbitration, Claimant ipso facto consented 

to SCC jurisdiction, therefore to Article 9(iii) of the SCC Arbitration Rules as well. It 

provides for the right to submit a counterclaim by Respondent and shall make the 

counterclaim admissible before the present Tribunal.  

 

2. Respondent’s counterclaims are admissible pursuant to the terms of Article 

11 of the BIT 

223. Article 11(5) of the BIT does not exclude the possibility to submit a counterclaim. Therefore, 

the dispute resolution clause of the BIT shall be applied in the present proceeding. 

224. According to Article 11(3) of the BIT, the present Tribunal has the jurisdiction to adjudicate 

investment disputes. 

225. Article 11(1) (a) of the BIT states that a dispute regarding an investment agreement between a 

Contracting Party and an enterprise also qualifies as an investment dispute.  

226. Article 11(1) and (2) of the BIT is worded in a way that not only investors, but host States 

have the opportunity to bring claims against the other party. Based on this provision of the 
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BIT, ‘disputes’ shall include the claims of the host State as well, not only the claims of the 

investors. 

227. The Paushok tribunal concluded that the Respondent could submit counterclaims based on the 

“all disputes” wording of the treaty. 
84

 

228. The Saluka tribunal interpreted Article 8(1) of the Netherlands-Czech BIT, which is worded 

in a very similar way to Article 11(1) of the BIT. The first is referring to “all disputes”
 85

, 

while the second one refers to “disputes”. The Saluka tribunal concluded that the language of 

the provision covered counterclaims as well.
86

 

229. According to the wording of the dispute resolution clause of the BIT, host States have the 

right to submit a counterclaim. When Claimant breached its right to exploit lindoro in a 

sustainable manner established in Article 2.2 of the Agreement, it substantiated Respondent’s 

right to file a counterclaim. Therefore, the present Tribunal holds jurisdiction over the present 

investment dispute deriving from the contamination of the kronian environment.  

 

3. Respondent’s counterclaims are admissible pursuant to the nature of the 

counterclaim 

230. Respondent heavily contaminated the Rhea River while exploiting lindoro in Kronos. By 

submitting its counterclaim, Respondent intends to finance the decontamination of the Rhea 

River and the health costs of supplying the population of Kronos with clean water and with 

proper treatment. Not less, than USD 150,000,000 would cover all these costs. 

231. Article 9(2) of the BIT establishes the ‘polluter-pays’ principle in case of the contamination of 

the environment by a foreign investor. It serves as a legal basis for Respondent to submit its 

counterclaim. 

232. The AMTO tribunal rejected the State’s counterclaim because of the lack of legal basis of the 

State’s injury.
87

 

233. As the ‘polluter-pays’ principle provides a proper basis for the injury of Respondent, the 

counterclaim shall be admissible before the present Tribunal. 
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4. Respondent’s counterclaims are admissible pursuant to the relationship of 

the counterclaim with the claims advanced by Claimant 

234. A counterclaim has to have a close connection with the claim submitted by the investor. It has 

to derive from the principal claim and has to reflect the same investment dispute in order to be 

admissible. It reflects a general legal principle. 
88

 

235. The Saluka tribunal stated that if there is a close connection between a counterclaim and the 

primary claim, a tribunal will have jurisdiction over the counterclaim as well.
89

 This principle 

was further confirmed  by the Urbaser
90

, Perenco
91

 and Oxus
92

 tribunals as well. 

236. Highly reputed scholars acknowledged the importance of this principle as well. Lalive stated 

that in order to be admissible, there should be a factual nexus between the claims. The foreign 

investor’s complaint has to be the heart of the counterclaim.
 93

 

237. In the present investment dispute there is a sufficient link between the principal claim and the 

counterclaim. Both the principal claim and the counterclaim are based on the same 

investment, or rather an investment lacking conformity with Article 9.2 of the BIT, in relation 

to the same Concession Agreement. Claimant initiated the present arbitral proceeding since it 

could not work its investment in the territory of Kronos after Respondent terminated the 

Concession Agreement. Respondent filed its counterclaim deriving from the effects caused by 

the exploitation of lindoro, a right of Claimant granted by the Concession Agreement. This 

would mean that Respondent complies with the requirement of close connection between the 

principal claim and the counterclaim. It shall make the counterclaim admissible before the 

present Tribunal. 

 

B. Respondent’s counterclaims are admissible pursuant to the SCC Arbitration 

Rules 

238. The SCC Arbitration Rules are the governing arbitration rules in the present proceeding. 

Article 9(iii) of the SCC Arbitration Rules allows a respondent to submit counterclaims in the 

course of an arbitral proceeding (1). The parties to this arbitration never consented to derogate 
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from the application of the SCC Arbitration Rules in the present proceeding (2). Respondent 

complied with the requirements set forth by the SCC Arbitration Rules when advanced the 

counterclaim (3) in its Answer for Request for Arbitration. 

 

1. The SCC Arbitration Rules allow a respondent to submit counterclaims in 

the course of the arbitral proceeding 

239. The SCC Arbitration Rules grants the possibility for a respondent to submit counterclaims. 

According to Article 9 (iii) of the SCC Arbitration Rules, the Answer shall include a 

preliminary statement of any counterclaims. 

240. When submitting its counterclaim in its Answer to Request for Arbitration, Respondent 

complied with Article 9(iii) of the SCC Arbitration Rules and submitted its counterclaim in its 

Answer for Request for Arbitration. 

 

2. The parties to this arbitration never consented to derogate from the SCC 

Arbitration Rules regarding the possibility of submitting counterclaims 

241. Upon the consent of both parties of the proceedings, it might be possible to derogate from the 

SCC Arbitration Rules. 

242. During the present proceedings, the parties to this arbitration never consented to derogate 

from the SCC Arbitration Rules regarding the possibility of submitting counterclaims. 

243. As the parties to this arbitration never consented to derogate from the SCC Arbitration Rules, 

Article 9(iii) of the SCC Arbitration Rules shall be applicable regarding Respondent’s 

counterclaim. It grants Respondent the possibility to submit a counterclaim. Therefore, the 

present Tribunal shall consider Respondent’s counterclaim admissible in the present 

proceedings based on SCC Arbitration Rules. 

 

3. Respondent complied with the requirements set forth by the SCC 

Arbitration Rules when advanced the counterclaim 

244. Article 9 (iii) of the SCC Arbitration Rules requires that the counterclaim submitted by a 

respondent must appear in its Answer. Respondent submitted its counterclaim without any 

delay in its Answer to Request for Arbitration. 
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245. According to the Urbaser tribunal, a State has to submit its counterclaim in a timely manner. 

On the contrary, it shows the State’s lack of credibility. 
94 

246. In this case, Respondent complied with SCC Arbitration Rules when submitted its 

counterclaim in a timely manner in its Answer for Request for Arbitration. It shall make the 

counterclaim admissible before the Tribunal. 

 

C. Conclusion on issue IV 

247. Respondent complied with the BIT and the SCC Arbitration Rules when submitted its 

counterclaim. 

248. Claimant consented to Respondent’s counterclaim when it submitted its claim before the 

Tribunal. There is a close connection between the counterclaim and the principal claim as 

both derive from an investment lacking conformity with Article 9.2 of the BIT in relation to 

the same Concession Agreement. Furthermore, Respondent has a proper legal basis for 

submitting its counterclaim. 

249. Article 9(iii) of the SCC Arbitration Rules allows respondents to submit counterclaims. The 

parties to the arbitration never consented to derogate from the SCC Arbitration Rules 

regarding the possibility of submitting counterclaims. Respondent also submitted its 

counterclaim in a timely manner. 

250. Therefore, Respondent’s counterclaim shall be admissible before the Tribunal in the present 

proceedings. 
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x. 

PRAYERS FOR RELIEF 

 

For the foregoing reasons, Respondent respectfully requests the Tribunal to find that: 

 

1) the Tribunal does not have jurisdiction over the dispute; 

 

2) Claimant’s claims are  not admissible before the Tribunal; 

 

3) The enactment and implementation of Presidential Decree No. 2424 did not amount to 

the expropriation of Claimant’s investment in violation of the BIT; 

 

4) Respondent’s counterclaim is admissible; 

 

5) Claimant is obliged to pay at least USD 150,000,000 as compensation. 

 

6) Respondent is entitled to all costs associated with this proceeding, including all legal 

and other professional fees and disbursements 

 

 

 


