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STATEMENT OF FACTS 

 

1. Fenoscadia Limited, Claimant in these proceedings, is an entity incorporated under the 

laws of Ticadia, but controlled by Kronian nationals. Claimant’s majority shareholder is 

a private equity fund from Ticadia, which consists of people from many countries 

(Ticadian nationals are not dominant). For the last five years, the board has comprised of 

a majority of Kronian nationals. Kronian nationals influence Claimant’s decisions in the 

operation and management of mining activities. 

2. In 1995, the Republic of Ticadia and the Republic of Kronos, Respondent in this case, 

concluded the BIT. 

3. In February 1998, the Kronian University published data confirming existence of large 

amount of rare earth metal, lindoro, on Respondent’s territory.  

4. In November 1998, Claimant won a public auction conducted by Respondent’s 

Government for the exclusive right to exploit lindoro.  

5. On 1 June 2000, Respondent concluded the Concession Agreement with Claimant. 

According to the Concession Agreement, Claimant was granted right to extract lindoro 

and to own property on Claimant’s territory. Claimant had to observe laws in force in 

Kronos and agreed that environmental inspections would be carried out every two years.  

6. In 2010, Claimant transferred and concentrated almost all of its mining activity in Kronos.  

7. In 2014, Respondent’s Government adopted a strategy of protecting public health and the 

environment. On 12 June 2015, Respondent’s Parliament passed the 2015 Kronian 

Environmental Act.  

8. The KEA was designed to protect Respondent’s environment and human health and is 

binding to any entity conducting business in Respondent’s territory, including Claimant. 

Pursuant to the KEA, an investor in mining sector was obliged to fully protect the waters 

of the region from the toxic waste. Failure to comply with this obligation is subject to 

penalties such as fines and withdrawal of licenses.   

9. In October 2015, the Kronian Ministry for Environmental Matters published data 

indicating that the amount of toxic waste in Respondent’s largest river, the Rhea River, 

has sharply increased since 2010.  
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10. On 15 May 2016, the Kronian Federal University published the Study, according to which 

“the contamination of Rhea River was undoubtedly a direct consequence of the 

exploitation of lindoro”. According to the Study, due to Claimant’s activity, the incidence 

of cardiovascular disease among Respondent’s population has increased by 45% since 

2011. 

11. Due to the alarming results of the Study, on 7 September 2016 the Respondent’s President 

issued the Decree. As a result of the Decree’s implementation, Respondent prohibited the 

exploitation of lindoro, terminated the Concession Agreement, revoked Claimant’s 

licenses and confiscated several tonnes of Claimant’s lindoro.  

12. On 8 September 2016, Claimant filed a motion with Respondent’s domestic courts 

requesting them to suspend the effects of the Decree and to invalidate the Decree based 

on its alleged violation of Kronian domestic law and the Constitution of the Republic of 

Kronos. 

13. In November 2017, Claimant submitted its Request. In its Answer, Respondent demanded 

USD 150,000,000 from Claimant in damages as a counterclaim for Claimant’s 

contamination of Rhea River during its activity in Kronos.   
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SUMMARY OF ARGUMENT 

 

15. Jurisdiction. Tribunal lacks jurisdiction over Claimant’s claims as Claimant is not an 

investor within the meaning of the BIT. First, the incorporation test is insufficient to 

determine Claimant’s nationality as it is not specified in the BIT. Second, Claimant fails 

to satisfy the test of control as it is not controlled by Ticadian nationals. Third, Claimant 

fails to satisfy the effective seat test as its business is concentrated in Kronos. 

16. Claimant’s claims are inadmissible before Tribunal as Claimant previously submitted the 

dispute to Respondent’s domestic court, and therefore triggered the fork-in-the-road 

clause in Article 11 BIT. First, Tribunal should apply the “fundamental basis” test as it is 

the only test which gives the fork-in-the-road clause practical effect. Second, the 

fundamental basis of the two disputes is the same. In any case, even if Tribunal decided 

that the “triple identity” test is applicable, the parties, subject matter and object of the two 

disputes are identical. 

17. Merits. First, there was no expropriation as Claimant retains full control over its 

investment. Second, and only if Tribunal were to find that Claimant’s investment was 

expropriated by introducing the KEA and the Decree, Claimant is not entitled to 

compensation as Respondent acted within its police powers. The KEA and the Decree 

were adopted in good faith and aimed at protecting public health and the environment. In 

addition, the measures adopted by Respondent were also non-discriminatory and 

proportional to the pursued aim. 

18. Respondent’s counterclaims are admissible before Tribunal. First, Claimant consented to 

admit Respondent’s counterclaims. The scope of the arbitration agreement in Article 11 

BIT is broad enough to permit counterclaims and only specific kinds of counterclaims are 

excluded. Additionally, the SCC Rules allow Respondent to assert counterclaims. 

Second, Respondent’s counterclaims have a factual connection to Claimant’s claims as 

they stem from the same investment. In addition, Respondent’s counterclaims have a legal 

connection to Claimant’s claims as they are both based on the BIT.  
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PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE AS 

CLAIMANT IS NOT AN INVESTOR  

 

19. According to Article 1(4) BIT, an investor is:  

“a Contracting Party, or a person or an enterprise of a Contracting Party, that seeks 

to make, is making, or has made an investment in the other Contracting Party's 

territory”. 

20. To be able to bring claims under the BIT, Claimant should be a national of Ticadia.  

21. Nationality may be based on following criteria: incorporation, control and effective seat.1 

The incorporation test is the applicable test if it is expressly stipulated in the BIT.2 In 

other circumstances, control and effective seat should also be taken into account.3  

22. In this case, Claimant is merely a shell company registered in Ticadia, whereas when 

taking into account the factual core of its business, it is a domestic company of Kronian 

origin. The incorporation test is insufficient to determine Claimant’s nationality (A). 

Claimant fails to satisfy the test of control (B). Claimant does not have effective seat in 

Ticadia (C). Therefore, Tribunal lacks jurisdiction to consider this case.  

 

A. The incorporation test is insufficient to determine Claimant’s nationality 

 

23. Claimant seeks protection before this Tribunal, attempting to fall under the umbrella of 

international investment arbitration by virtue of the solely formal aspect, namely its state 

of incorporation. Claimant attempts to fall within the scope of the BIT’s protection by 

arbitrarily cherry-picking the nationality test most convenient for it. In this case, Tribunal 

is precluded from applying the incorporation test in isolation of other factors which have 

a profound impact on Claimant’s factual nationality.  

                                                 
1 Dolzer/Schreuer, p. 47. 
2 Tokios Tokelés, ¶28, ¶ 36; Saluka II, ¶240.  
3 Schreuer. p. 323; Acconci, p. 141; Badia p. 136. 
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24. The incorporation theory determines nationality on the basis of the laws under which the 

company was incorporated.4 The incorporation test only attaches a company to the legal 

order under which it was incorporated, irrespective of the place where it conducts its 

business.5 Therefore, this concept is purely formalistic and fails to prove an effective 

connection between a corporation and a state because it is based on a mere formality, such 

as the act of incorporation.6 Therefore, nowadays it lost its authority.7  

25. Incorporation theory is applied by tribunals if it is expressly stipulated in a treaty. That 

position was held in previous arbitration cases.8 

26. In Tokios Tokelés, the claimant company was a company owned and controlled by 

Ukrainian nationals.9 According to the applicable treaty, the claimant was an ‘investor’ 

from Lithuania if it had been founded in Lithuania in conformity with its laws and 

regulations.10 The treaty contained no additional requirements for an entity to qualify as 

an ‘investor’ from Lithuania.11 The tribunal held that the company was of Lithuanian 

origin.12 The decision was justified by the wording of the applicable treaty which 

indicated the incorporation test.13 The tribunal also emphasized that other tribunals should 

not go beyond the requirements if they are expressly stipulated in the applicable treaty14  

27. Whenever the incorporation test is not stipulated in a treaty, a realistic look at the true 

controlling entity is necessary.15 In such situation, tribunals should take into account the 

control test and effective seat.16 Examination of control and effective seat shows a more 

genuine link between the legal entity and the host country than the place of 

incorporation.17 This was emphasised in Banro, where the tribunal indicated that a 

tribunal’s competence is not limited by formalities, but its ruling is more based on the 

circumstances surrounding the case.18 Tribunals especially take into account the actual 

                                                 
4 Dolzer/Schreuer, p. 47. 
5 Dugan, p. 306.  
6 Brownlie, pp. 482–483; TSA, ¶145. 
7 Brownlie, pp. 482–483. 
8 Tokios Tokelés, ¶28; Plama, ¶415; Rompetrol, ¶98; ADC, ¶¶357–359. 
9 Tokios Tokelés, ¶21. 
10 Tokios Tokelés, ¶30, ¶¶36–43. 
11 Tokios Tokelés, ¶43. 
12 Tokios Tokelés, ¶38. 
13 Tokios Tokelés, ¶28. 
14 Tokios Tokelés, ¶36. 
15 Badia, p. 143; Schreuer p. 323; TSA, ¶153. 
16 Badia, p. 143; Acconci, p. 141. 
17 Badia, p. 143; Acconci, p. 141. 
18 Banro, ¶11. 
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relationships among the companies involved.19 In addition, in Saluka, the tribunal stated 

that a company which had no real connection with a state party to an investment treaty 

and is a mere shell company would not be entitled to invoke the provisions of the relevant 

investment treaty.20 

28. The above indicates that in the absence of the nationality test under an investment treaty, 

tribunals are likely to implement not only the incorporation test but also the control and 

effective seat test. In Sedelmayer and Elettronica Sicula, the tribunals deemed the theory 

of control reasonable.21 

29. In SOABI, the tribunal departed from the incorporation test.22 The SOABI tribunal 

investigated the claimant’s ownership and the management structure and found that the 

ultimate beneficiary owner of the investment asserted control.23  

30. In this case, it is indisputable that Claimant is incorporated under Ticadian law and 

Respondent does not object this.24 However, the BIT defines the investor’s nationality 

only with the fragment “of Contracting Party” which does not indicate any relevant 

nationality test.25 This implies that Tribunal is bound to consider all of the circumstances 

of the case and may assess Claimant’s nationality on the basis of its respective ties with 

Ticadia and Kronos. 

31. Implementing only the incorporation test would be tantamount to unjustifiably acting in 

favour of a shell company, which exploits its formal ties with the country of incorporation 

to circumvent the national jurisdiction for addressing its claims.  

32. In conclusion, the incorporation test is insufficient to determine Claimant’s nationality as 

it was not stipulated to be the relevant nationality test in the BIT.  

 

B. Claimant fails to satisfy the test of control  

 

                                                 
19 Banro, ¶11. 
20 Saluka II, ¶240. 
21 Elettronica Sicula, ¶15; Sedelmayer, ¶27. 
22 SOABI, ¶35. 
23 Amerasinghe, p. 236; Badia p. 145; SOABI, ¶35. 
24 Facts, ¶6.  
25 Article 1(4) BIT. 
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33. Considering that there is no basis for Tribunal to limit its assessment of Claimant’s 

incorporation, Tribunal should assess Claimant’s nationality under the control test. The 

application of this test leads however to the conclusion that Claimant is not controlled by 

Ticadian nationals, as they do not have the power to implement key decisions in company. 

34. The control criterion cannot be hypothetical and will not be satisfied only by a legal 

capacity to control without any evidence of actual control.26 The burden of proving 

effective control rests with a claimant.27 The test of true control precludes the jurisdiction 

for non-genuine investors, namely companies controlled directly or indirectly by 

nationals from the host-state.28  

35. The criterion of control is not single-fold. It is based on the nationality of the majority of 

shareholders and/or persons holding voting rights.29 Tribunals also examine the 

nationality of management boards.30 Control can be also achieved by possessing the 

power to decide and implement key decisions regarding the business.31  

36. In LETCO, the tribunal stated that effective control was not only the ownership but also 

decision-making and management structure of the company.32 In certain circumstances, 

the control test may include assessing the power to direct aspects such as technology, 

access to supplies, access to markets, access to capital and know-how, as well as 

authoritative reputation.33 

37. Claimant’s majority shareholder is a private equity fund from Ticadia. However, this 

private fund consists of people from many countries, including nationals from Ticadia 

and Kronos. There is no information that nationals of Ticadia have a majority of voting 

rights.34 Thus, if majority of voting rights does not belong to Ticadian nationals, Tribunal 

should seek other proofs of control, such as the ability to manage the company’s 

operations on a day-to-day basis.  

                                                 
26 Caratube, ¶407; Vacuum Salt, ¶44; TSA, ¶147. 
27 Caratube, ¶401; National Gas, ¶118. 
28 Schreuer, p. 323; Badia, p. 143. 
29 Amerasinghe, p. 264; Thunderbird, ¶108. 
30 Badia, p. 143. 
31 Thunderbird, ¶108. 
32 LETCO, ¶40. 
33 Thunderbird, ¶108. 
34 PO2, ¶2. 
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38. For the last five years, the board has been comprised of a majority of Kronian nationals.35 

In addition, Kronian nationals have an influence on Claimant’s decisions in the operation 

and management of mining activities.36 

39. Thus, Claimant is not controlled by Ticadian nationals because Ticadian nationals do not 

hold most of the voting rights. In Claimant’s company, it is Kronian nationals that have 

the power to implement key decisions.  

 

C. Claimant fails to satisfy the effective seat test 

 

40. Another aspect that reveals the artificial character of Claimant’s connection to Ticadia is 

the location of its factual offices and business. Claimant fails to meet the requirement 

crucial to assessing its origin: it lacks an effective seat in Ticadia. Its key decisions are 

made and implemented solely in Kronos.  

41. To meet the criterion of effective seat, more than a mere registered office is necessary.37 

A registered office of a company, sufficient to satisfy the spurious incorporation test, does 

not reveal the location of the core of a particular business.38 The notion of effective seat 

requires a significant economic relationship between the country of incorporation and an 

investor.39  

42. In Tenaris, the tribunal defined the seat as the place of actual or effective management of 

social activity.40 In AFT, the tribunal broadened and precisely indicated which 

requirements a company should fulfil to be deemed to have its business seat in a particular 

country.41 These requirements are: effective centre of administration of its operations; the 

location where the company’s board of directors regularly meets or the shareholders’ 

meetings are held; the location where the company’s senior management meets; a certain 

                                                 
35 Facts, ¶7. 
36 Facts, ¶7. 
37 Dugan, p. 307. 
38 Orascom, ¶289. 
39 UNCTAD Scope, p. 83. 
40 Tenaris, ¶154, ¶290. 
41 AFT, ¶217. 
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number of employees working at the seat; an address with phone and fax numbers, and 

certain general expenses incurred to maintain the seat.42 

43. Claimant does not conduct any business in Ticadia, as it shut down all of its mining 

operations in 2010.43 At the same time, almost all of Claimant’s business is conducted in 

Kronos.44 In addition, decisions are implemented in Kronos and the current CEO often 

travels and stays for long periods in Kronos.45 Thus, Claimant does not have its effective 

seat in Ticadia, as business is concentrated in Kronos and key management decisions are 

implemented there. 

44. In conclusion, as the incorporation test was not stipulated in the BIT, this test is 

insufficient to determine Claimant’s nationality. Even under alternative tests, Claimant 

lacks the necessary prerequisites to be considered a protected investor. Claimant’s 

business existence in Ticadia remains a mere façade. Claimant fails to satisfy the control 

test as Ticadian nationals do not hold the majority of voting rights and they do not 

implement key decisions in the company. Claimant does not have its effective seat in 

Ticadia because its business is concentrated in Kronos and key management decisions are 

implemented there. Therefore, since Claimant fails to be an investor protected under BIT, 

Tribunal lacks jurisdiction. 

 

II. CLAIMANT’S CLAIMS ARE INADMISSIBLE  

 

45. Even if Tribunal decided that Claimant was an investor according to the BIT, Claimant is 

still barred from asserting its claims. 

46. The fork-in-the-road clause specified in Article 11(2) BIT gives the parties to the 

“investment dispute” an exclusive choice between an arbitral tribunal, any other agreed 

dispute-settlement procedure and domestic courts of Kronos.  

47. If the dispute resolution clause in the BIT specifies a few possible legal forums to have a 

dispute resolved, once the claimant makes its choice it loses the right to submit the dispute 

                                                 
42 AFT, ¶217. 
43 Facts, ¶12. 
44 Facts, ¶12. 
45 Facts, ¶12. 
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to a different forum.46 That is the case when a claimant files a lawsuit with a domestic 

court and then attempts to initiate arbitration on the basis of the investment treaty.47  

48. Given that Claimant in these proceedings filed a lawsuit before Respondent’s domestic 

court, it is no longer entitled to bring the same dispute before this Tribunal. Claimant’s 

claims before the Kronian courts have the same fundamental basis as the claims submitted 

before Tribunal. Therefore, Claimant triggered the fork-in-the-road provision in Article 

11 BIT. 

49. For the submission of a dispute to the Kronian courts to trigger the fork-in-the-road 

provision in Article 11(2) BIT, its fundamental basis should be the same as the dispute 

submitted before Tribunal. In these proceedings, Tribunal should only apply the 

fundamental basis test (A).  

50. The dispute submitted before the domestic court and the dispute before Tribunal are based 

on essentially the same grounds. Therefore, Claimant’s claim should be deemed 

inadmissible as the fundamental basis of the two disputes is the same (B). 

51. In any case, even if Tribunal decides that disputes need to be identical to trigger the fork-

in-the-road clause, the claims are still inadmissible as the parties, subject matter and 

object of the two disputes are the same (C).  

 

A. Tribunal should apply the fundamental basis test 

 

52. In these proceedings, Tribunal should only apply the fundamental basis test in order to 

confirm that Claimant has triggered the fork-in-the-road provision in Article 11 BIT. This 

test is being applied in the recent investment treaty arbitration cases as it is the only test 

which gives the fork-in-the-road clauses practical effect.48 

53. According to the fundamental basis test, claimant’s claims are inadmissible when 

“fundamental basis” of the claims submitted before the domestic court and the claims 

                                                 
46 MacLachlan, p. 393; Wegen/Markert, p. 272; Schreuer, p. 16. 
47 Wegen/Markert, p. 272; Schreuer II, p. 248; Sacerdoti, p. 174. 
48 H&H Enterprises, ¶367; Supervision, ¶330. 
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before an international arbitral tribunal is essentially the same.49 The fundamental basis 

test does not require the disputes to be identical.  

54. In these proceedings, Tribunal should apply the fundamental basis test because the 

wording of Article 11 BIT does not require the disputes to be identical (i). In addition, the 

application of the triple identity test contradicts the purpose of Article 11 BIT (ii). 

 

i) Wording of Article 11 BIT does not require the disputes to be identical 

 

55. As fork-in-the-road provisions in investment treaties are not identical, the starting point 

of assessing a claim’s admissibility should be the text of the treaty itself.50 The tribunals 

should interpret the wording of the fork-in-the-road clauses in light of Article 31 VCLT, 

in a way to give them effective scope.51 

56. A similar dispute resolution clause was evaluated by the tribunal in the H&H Enterprises 

case. In H&H Enterprises, the tribunal applied the fundamental basis test following the 

interpretation of the dispute resolution clause in the relevant investment treaty. In H&H 

Enterprises, the dispute resolution clause stated:  

“[i]n the event that the legal investment dispute is not resolved under procedures 

specified above, the national or company concerned may choose to submit the dispute 

to the International Centre for the Settlement of Investment Disputes ("Centre") for 

settlement by conciliation or binding arbitration, if, within six (6) months of the date 

upon which it arose: […] (ii) the dispute has not, for any good faith reason, been 

submitted for resolution in accordance with any applicable dispute settlement 

procedures previously agreed to by the Parties to the dispute; or (iii) the national or 

company concerned has not brought the dispute before the courts of justice or 

administrative tribunals or agencies of competent jurisdiction of the Party that is a 

Party to the dispute”52 

57. The H&H Enterprises tribunal held that dispute resolution clause phrased in this way only 

required that the dispute was not submitted to other dispute resolution procedures and not 

that it had to be identical.53 

                                                 
49 Paulsson/Blackaby/Reed, p. 102. 
50 Wang, p. 249; Sacerdoti II, pp. 17-18. 
51 Wang, p. 249; Wegen/Markert, p. 281; H&H Enterprises, ¶365. 
52 H&H Enterprises, ¶366. 
53 H&H Enterprises, ¶367. 
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58. In this case, Article 11 BIT has a very similar wording. Article 11 BIT does not use 

wording which would suggest that the disputes need to be identical in order to trigger the 

fork-in-the-road provision. Pursuant to Article 11(3) BIT, a dispute can be submitted to 

arbitration “provided that the national or company concerned has not submitted the 

dispute for resolution” to domestic courts or a different, agreed dispute resolution 

procedure.  

59. Article 11 BIT specifies the possible forums where Claimant’s claims could be litigated 

and sets out that Claimant’s choice of one of them will be final. It does not, however, 

define that in order to trigger the fork-in-the-road clause, disputes submitted to different 

fora must be identical. 

60. When deciding whether the fork-in-the-road clause was triggered, Tribunal should 

therefore disregard the triple identity test and apply the fundamental basis test. 

 

ii) The application of the triple identity test contradicts the purpose of Article 11 

BIT 

 

61. The Tribunal should apply the fundamental basis test as the triple identity test contradicts 

the purpose of fork-in-the-road clause enshrined in Article 11 BIT.  

62. The strict application of the triple identity test defeats the purpose of fork-in-the-road 

clauses.54 This is because the application of this test removes all legal effects from fork-

in-the-road clauses and makes them inefficient in practice.55  

63. In Supervision, the tribunal decided to apply the fundamental basis test and deemed the 

claimant’s claims inadmissible.56 This tribunal observed that the triple identity test could 

not be applied in that case as it would have deprived the fork-in-the-road clause of any 

legal effect.57 

64. Similarly, in H&H Enterprises, the tribunal disregarded the application of the triple 

identity test and held the claimant’s claims inadmissible because they shared the same 

                                                 
54 Wegen/Markert, p. 281; Supervision, ¶¶330–331; H&H Enterprises, ¶367. 
55 Wang, pp. 249–250; Chevron, ¶4.76; Supervision, ¶330. 
56 Supervision, ¶333. 
57 Supervision, ¶330. 
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fundamental basis as the claims litigated before domestic courts.58 According to the H&H 

Enterprises tribunal, the purpose of fork-in-the-road clauses is to ensure that the same 

dispute is not litigated before different fora.59 The H&H Enterprises tribunal underlined 

that applying the triple identity test would make it impossible to give the fork-in-the-road 

clause any effect.60 The tribunal indicated that by applying the triple identity test, the 

identity of the parties in disputes before domestic courts and before the international 

arbitral tribunal would never be revealed in practice.61 This is because local proceedings 

are brought against “state instrumentalities having a separate legal personality and not the 

state itself.”62 

65. In this case, the application of the triple identity test would defeat the purpose of Article 

11 BIT. Article 11 BIT seeks to ensure that a dispute previously submitted to a domestic 

court is not litigated again before an international arbitral tribunal.  

66. If Tribunal attempted to apply the triple identity test strictly, the identity of the parties 

would never be established. Before a domestic court, Claimant initiated proceedings 

which were not formally against Respondent. However, in its attempt to invalidate the 

Decree, Claimant sought essentially the same relief as before Tribunal.  

67. The strict application of the triple identity test would lead to a situation where Article 11 

BIT would never be applied, including in this case, where Claimant attempts to litigate 

essentially the same claims before different fora twice. Tribunal should therefore apply 

the fundamental basis test.  

 

B. The fundamental basis of the two disputes is the same 

 

68. Claimant’s claims before Tribunal are inadmissible as they have the same fundamental 

basis as the claims filed before the national court. 

69. The fundamental basis test has so far been successfully applied in three publicly available 

investor-state arbitration cases: Pantechniki, H&H Enterprises and Supervision. The 

                                                 
58 H&H Enterprises, ¶367. 
59 H&H Enterprises, ¶367. 
60 H&H Enterprises, ¶367. 
61 H&H Enterprises, ¶367. 
62 H&H Enterprises, ¶367. 
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Tribunal should follow the reasoning of these awards as the facts of these cases were 

similar to this dispute. 

70. In Pantechniki, the tribunal held that the “fundamental basis” was the “normative source” 

of both disputes (the legal basis of the claim).63 In turn, in H&H Enterprises the tribunal 

found that the “fundamental basis” was in fact the “subject matter of the dispute”, without 

defining the term.64 The Supervision tribunal defined “fundamental basis” as “the same 

normative source”, and “pursuit of the same aim”.65 

71. In the cases of Pantechniki, H&H Enterprises and Supervision, the claimants brought to 

investment treaty arbitration claims based on the host state’s interference with contracts 

concluded between the claimants and a state entity.66 The claims related to breaches of 

those contracts had been litigated earlier in the national courts and lost by the investors.67  

72. Consequently, the tribunals found that it had to be determined whether the investment 

treaty claim had an autonomous existence outside the contracts; that is, whether the 

breach of contract was not the only violation that led the claimants to submit the case to 

the arbitral tribunal.68 The tribunals found that the local disputes and investment treaty 

disputes arose out of the same entitlement and in both cases claimants adopted the same 

fundamental basis and the same actions of the host state’s entities.69 Therefore, the 

tribunals found that if jurisdiction over an investment treaty claim was not barred, the 

claimants would simply be litigating their case twice, but before different fora as they 

were not satisfied with the outcome of the domestic litigation.70  

73. In Supervision, the claimant submitted the dispute to the domestic court, invoking the 

host state’s national law.71 The claimant sought to invalidate the host state’s 

administrative actions and aimed to obtain compensation for its damages.72 Before the 

international tribunal, the claimant invoked the provisions of the BIT in attempt to 

invalidate the host state’s administrative actions and obtain compensation.73 The 

                                                 
63 Pantechniki, ¶62. 
64 H&H Enterprises, ¶367. 
65 Supervision; ¶330. 
66 Pantechniki, ¶67; H&H Enterprises, ¶¶360–362; Supervision, ¶316. 
67 Pantechniki, ¶3; H&H Enterprises, ¶360; Supervision, ¶322. 
68 Pantechniki, ¶64; H&H Enterprises, ¶377; Supervision, ¶310. 
69 Pantechniki, ¶67; H&H Enterprises, ¶382; Supervision, ¶330. 
70 Pantechniki, ¶67; H&H Enterprises, ¶382; Supervision, ¶330. 
71 Supervision; ¶¶313–315. 
72 Supervision; ¶314. 
73 Supervision; ¶315. 
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Supervision tribunal decided that such actions shared the same normative source as they 

both stemmed from the same contract concluded by the claimant with the host state.74 

The Supervision tribunal also found that by the claims aimed to obtain the same relief and 

were therefore inadmissible.75  

74. In these proceedings, similar to the cited cases, Claimant attempts to litigate the same 

dispute twice before different fora. The two disputes share the same normative source, as 

they are linked to the Concession Agreement. Before the domestic court, Claimant 

attempted to invalidate its revocation by invoking the Kronian constitution, whereas 

before Tribunal, Claimant invokes the BIT.  

75. Before Tribunal, Claimant invokes the provisions of the BIT and attempts to hold 

Respondent liable for a violation of Article 7 BIT.76 In addition, before Tribunal, 

Claimant challenges the legality of the very same Decree that it attempted to invalidate 

before the domestic court.77 Claimant also seeks compensation for alleged damages.78 

76. Claimant submitted a dispute to the domestic court in an attempt to suspend the effects of 

the Decree and set it aside.79 Pursuant to Kronian law, a judgment setting aside a 

presidential decree can then be relied on in proceedings before the civil courts to seek 

compensation for damages.80 

77. In its application to the Kronos Federal Court, Claimant attempted to hold the Decree 

unconstitutional. Claimant aimed to invalidate the Decree and obtain compensation in 

separate proceedings. Claimant itself has confirmed that it only withdrew its motion 

because it realised that the proceedings before Kronian courts “were evidently futile”.81 

78. The two disputes not only share the same normative source and the same factual basis as 

they challenge the same Decree and are based on the same investment. In addition, they 

also seek the same relief. Had Kronian courts invalidated the Decree, Claimant would 

then seek compensation for its alleged damages. For this reason, if Tribunal accepted 

Claimant’s claims in these proceedings, Claimant would essentially be litigating its case 

                                                 
74 Supervision, ¶314. 
75 Supervision, ¶330. 
76 Request, ¶¶21–23. 
77 Request, ¶19, ¶21. 
78 Request, ¶¶21–23. 
79 PO2, ¶3; PO3, ¶2 
80 PO3, ¶2. 
81 PO3, ¶2. 
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twice. It does not matter that Claimant withdrew its claims in the Kronian courts. By 

submitting the application, it already made an irrevocable choice of forum to litigate its 

case. Therefore the claims are inadmissible before Tribunal.  

 

C. In any case, the parties and object of the two disputes are the same 

 

79. Respondent demonstrated that the fundamental basis test is applicable and that its 

conditions are fulfilled. However, out of prudence, if Tribunal were to decide that the 

“triple identity” test applies, Respondent submits that Claimant’s claims are still 

inadmissible. 

80. According to the triple identity test, in order to trigger the fork-in-the-road clause, the 

dispute submitted to a domestic court must be the same as the one submitted to investment 

treaty tribunal.82 According to this test, Claimant’s claims are not admissible if they 

involve the same parties, arise out of the same subject matter and have the same cause of 

action in the proceedings before the international tribunal and before national court.83 

However, a rigorous application of the legal cause of action requirement would eliminate 

fork-in-the-road clauses from practical existence as claimants would simply be “pleading 

different types of causes of action”.84 For this reason, tribunals tend to disregard the test 

based on the legal cause of action and examine the object of the claims instead.85 

81. In this case, the disputes before the domestic court and before Tribunal are identical. First, 

Claimant and Respondent were the parties to the dispute before the domestic court (i). 

Second, the subject matter and the object of the two disputes are the same (ii). 

 

i) Claimant and Respondent were the parties to the dispute before the domestic 

court 

 

                                                 
82 Douglas ¶¶320–325; Dolzer/Schreuer, pp. 267–268; Schreuer III, p. 78; Schreuer II, p. 248. 
83 Friedman, p. 548; Schreuer II, p. 248; Toto, ¶211; Azurix, ¶89; Occidental, ¶52. 
84 Douglas, ¶325. 
85 Douglas, ¶325; Enron, ¶¶97–98; CMS, ¶80; Middle East, ¶71; Lauder, ¶¶162–163. 
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82. Both before Respondent’s domestic courts and before Tribunal, the same entities are the 

parties to the dispute. 

83. In cases before international tribunals where the identity of the parties was not found, the 

claimants that initiated the disputes before international tribunals were different entities 

from the claimants which initiated the domestic proceedings.86 

84. For example, in the Azurix case, the claimant in the proceedings before the domestic court 

was a subsidiary of the investor that initiated the dispute before the international 

tribunal.87 In Genin, the claimants that initiated the dispute before the international 

tribunal were the principal shareholders of an entity which initiated the dispute before the 

domestic court.88 Similarly, in Lauder, the claimant that initiated the dispute before the 

international arbitral tribunal was a shareholder of an entity which initiated the dispute 

before the domestic court.89 In all of these cases, the tribunals found that there was no 

identity of the parties in the disputes before the tribunals and before domestic courts 

because the claimants were not identical.90 

85. However, in this case the facts are radically different. It is Claimant itself that initiated 

the dispute before the domestic court.  

86. Claimant initiated the dispute before Respondent’s domestic court on 8 September 

2016.91 It submitted its motion to Respondent’s domestic court seeking to suspend and 

invalidate the Decree.92 Contrary to the facts of the cases cited above, no subsidiary or 

shareholder of Claimant was involved in the proceedings before the domestic courts.93 

87. In addition, Claimant submitted its claims to the domestic court in attempt to invalidate 

the Decree which was issued by the President of Kronos, Respondent’s highest executive 

authority.94 The Decree itself was enacted in accordance with the KEA, act passed by the 

the Kronian House of Representatives which has a robust parliamentary authority to pass 

laws in Kronos.95 Had the Decree been set aside, Claimant would initiate proceedings 

                                                 
86 Azurix, ¶87; CMS, ¶80; Genin, ¶¶330–331; Enron, ¶98; Pan American, ¶154; Lauder, ¶162;  

Total, ¶443; Charanne, ¶¶408–409; Champion, ¶3.4.3; Khan Resources, ¶392. 
87 Azurix, ¶87. 
88 Genin, ¶¶330–331. 
89 Lauder, ¶162. 
90 Azurix, ¶87; Genin, ¶331; Lauder, ¶162. 
91 Facts, ¶16. 
92 PO2, ¶3. 
93 Facts, ¶25; PO2, ¶3; PO3, ¶2. 
94 Decree, Preamble. 
95 Facts, ¶14. 
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aimed at obtaining compensation from Respondent.96 Therefore, identically as in the case 

before Tribunal, Claimant’s attempts to invalidate lawfully enacted Decree before 

Kronian domestic courts are directly aimed at Respondent.  

88. Claimant and Respondent were the parties to the dispute before the domestic court and 

are the parties to the dispute before Tribunal. Therefore, the parties to the two disputes 

are the same. 

 

ii) The subject matter and the object of the two disputes are identical 

 

89. Claimant’s claims are inadmissible before Tribunal as both subject matter and the object 

of the claims before Tribunal are the same as the subject matter and object of the claims 

before the domestic court. In both of these proceedings, Claimant attempts to invalidate 

the Decree and aims to obtain compensation for alleged damages. 

90. If the subject matter of the claims before domestic court and before investment treaty 

tribunal is identical, such claims are inadmissible in investment treaty arbitration.97 The 

subject matter of claims should be deemed identical if both before the domestic forum 

and before the investment treaty tribunal, claimant contests the same measure of the host 

state.98 

91. In the case at hand, both the claims before domestic court and before Tribunal stem from 

the same subject matter. Before Tribunal, Claimant attempts to relitigate its failed attempt 

to invalidate a piece of legislation introduced by Respondent it was not satisfied with. 

Both before the Tribunal and before Kronian courts, Claimant targets the same Decree.99 

92. When determining whether the dispute previously submitted to domestic courts triggered 

the fork-in-the-road clause, the tribunals examine the object of the claims, namely what 

claimant aims to achieve by submitting its claims.100  

                                                 
96 PO3, ¶2. 
97 Wegen/Markert, pp. 285–286; Marshall, p. 19. 
98 Marshall, p. 19. 
99 PO3, ¶2; Request, ¶¶19–21. 
100 Douglas, ¶¶324–325. 
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93. In the proceedings before the domestic court, Claimant attempted to suspend and 

invalidate the Decree.101 In Kronian law, the invalidation of the Decree is then followed 

by separate civil proceedings in which compensation can be claimed.102 Claimant itself 

declared that it withdrew its motion only because it thought it to be “futile”.103 Therefore, 

Claimant’s initial object was to pursue compensation in the event of the Decree’s 

invalidation. 

94. In these proceedings, Claimant requests Tribunal to declare that by issuing the Decree, 

Respondent is in breach of Article 7 BIT.104 In addition, Claimant claims compensation 

for its alleged damages.105 

95. Before Tribunal, Claimant’s seeks to invalidate the effects of the Decree and obtain 

compensation for the alleged damages, exactly as in the proceedings before the domestic 

court. Claimant phrases its claims differently, it directs them to two different fora, but it 

still seeks the same relief with respect to the same Decree.  

96. Therefore, Claimant’s claims are inadmissible as the subject matter and the object of 

Claimant’s claims before both fora are essentially the same. 
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PART TWO: MERITS 

 

III. RESPONDENT DID NOT EXPROPRIATE CLAIMANT’S INVESTMENT 

 

97. Claimant in the present proceedings is attempting to obtain, under the cloak of alleged 

expropriation, an undue compensation for the setback of its investment. Respondent 

strongly disagrees with the arguments raised by Claimant. Contrary to the version of facts 

presented by Claimant in Request, Respondent denies that any unlawful expropriation 

took place with regard to Claimant’s investment. 

98. First, contrary to the version of events described by Claimant, Respondent did not deprive 

Claimant of its investment, which precludes Tribunal from finding that any expropriation 

took place at all (A). 

99. When passing the KEA and the Decree, Respondent acted in good faith for an important 

public purpose, namely protection of public health and environment. Further, the new 

regulations were adopted in a non-discriminatory manner and were proportional to the 

pursued aim. Therefore, Respondent was entitled to use its police powers as it was 

exercising its right to regulate from Article 10 BIT (B). 

 

A. Claimant retains full control over its investment 

 

100. Claimant retains ownership and control over its investment, rendering the argument that 

Respondent expropriated Claimant of its investment invalid from the outset.  

101. Expropriation is considered as the deprivation of the property of an investor by a host 

state.106  

102. Tribunals have repeatedly stated that only an interference that is permanent can constitute 

expropriation.107 In Ulysseas, claimant raised that regulatory framework introduced by 

Respondent in its Energy Sector substantively deprived it of the enjoyment of its property 

                                                 
106 S.D. Myers, ¶280. 
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and alleged that it was tantamount to the indirect expropriation.108 The Ulysseas tribunal 

held that because of the evolutionary character of the regulatory changes, the measures 

taken lack the permanent characteristics required to find substantial deprivation.109 

103. If an investor retains continuous control over its enterprise, tribunals should not find that 

expropriation has occurred.110 Cases previously dealt with by tribunals provide guidelines 

that can be useful when establishing whether an investor has lost control over an 

investment. 

104. In Feldman, the tribunal found that indirect expropriation did not occur since the 

respondent did not interfere directly in the claimant’s internal operations, hence the 

claimant remained in control of its investment.111 The tribunal underlined that the 

claimant was still able to pursue other lines of business despite being completely and 

effectively precluded from exporting cigarettes.112 

105. Furthermore, in Pope&Talbot the tribunal stated that loss of control over an investment 

does not occur when the investor remains in control of the investment, namely when it 

directs the day-to-day operations of the investment.113 In Pope&Talbot, the tribunal stated 

that the host state did not supervise the work of the officers or employees of the 

investment, did not take any of the proceeds of company sales (apart from taxation), did 

not interfere with management or shareholders' activities, did not prevent the investment 

from paying dividends to its shareholders, did not interfere with the appointment of 

directors or management, and did not take any other actions ousting the investor from full 

ownership and control of the investment.114 The standard represented in this case was 

further followed by other tribunals when deciding indirect expropriation cases.115 

106. Considering the guidelines mentioned above, in the circumstances of this case, 

Respondent did not take any measures that could be considered expropriation actions. 

107. The KEA’s purpose is to protect the waters of the region where the extraction took place 

from toxic mine waste.116 This means that to prevent further environmental damage, it 

                                                 
108 Ulysseas, ¶¶180–182. 
109 Ulysseas, ¶189. 
110 Dolzer/Schreuer, p. 119. 
111 Feldman, ¶142. 
112 Feldman, ¶142. 
113 Pope&Talbot, ¶100. 
114 Pope&Talbot, ¶100. 
115 Occidental, ¶89–90; Sempra, ¶284; McLachlan/Shore/Weiniger, p. 313. 
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can be the basis for the withdrawal of licences and for the obligation to compensate for 

environmental damage.117 

108. The Decree fulfils the purpose of the KEA. It consequently prohibits all exploitation of 

lindoro to prevent further environmental damage and to protect human health. It does so 

by terminating all of the licences, concessions and contracts.118 

109. Both regulations only prevent Claimant from further harmful mining activity in the 

certain area at the time. The Decree does not deprive Claimant of all of its property rights. 

Claimant’s area of operations is exploration and exploitation of rare earth metals in 

general, not only lindoro.119 Thus, Claimant remains free to make use of its assets in any 

other sphere of Respondent’s economy, which does not cause such appalling harm to 

Respondent’s citizens and environment. 

110. Furthermore, neither the KEA nor the Decree gave Respondent authority to impact the 

corporate governance of Claimant or the business decisions that Claimant undertakes. 

The direction in which Claimant decides to lead its company remains its autonomous 

decision. Tribunal should not come to the conclusion that for Claimant to be found in 

control of its investment, no laws should sustain the manner in which it conducts its 

business. Imposing regulatory limits by Respondent does not deprive Claimant of the 

control over its investment but rather comprises the legitimate boundaries in which 

Claimant is obliged to remain so as to ensure that its business objectives remain complaint 

with protecting values such as public health or natural environment. 

111. To conclude, by introducing the KEA and the Decree Respondent committed no indirect 

expropriation as Claimant did not lose control over its investment. Hence, there was no 

total or substantial deprivation of proprietary interest. 

 

B. In any case, Claimant is not entitled to compensation as Respondent acted 

within its police powers 
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112. In adopting the KEA and the Decree, Respondent acted within its police powers, thus 

precluding Claimant’s expropriation claim from being substantiated. Respondent 

exercised its regulatory powers to protect life of its citizens, environment and natural 

resources. Consequently, Respondent is not liable for the economic injury that stems from 

the measures undertook in good faith and within the accepted police powers.  

113. The “police powers” doctrine, recognised by authorities and tribunals, implies that the 

host state has the right to use its right to regulate if there is a valid public interest. It is one 

of the most basic prerogatives of modern states.120 According to the tribunal in Lemire, a 

state possesses inherent rights to regulate its affairs and adopt laws in order to protect the 

common good of its people, as defined by its parliament and government.121 

114. Public health or the protection of the environment qualifies as valid public interest.122  

115. This has been recognized by the BIT, which provides for the possibility of the State to 

take prompt action in the event of health and environmental risks. Article 10(1)(a) BIT 

explicitly states that “each of the Contracting Parties may adopt or enforce a measure 

necessary to protect human, animal or plant life”. 

116. Acting within those police powers means that host state is entitled to expropriate 

claimant's investment and the legality of the expropriation is not conditioned upon 

payment the compensation.123 It is a principle of customary international law that 

compensation is not required where economic injury results from a regulation introduced 

in good faith and within the police powers of a state.124 

117. By adopting the KEA and the Decree, Respondent exercised its right to regulate. 

Therefore, contrary to Claimant's assertion, no compensable, unlawful expropriation 

occurred. As a result, Respondent does not owe Claimant any compensation.  

118. For a host state’s actions to be deemed a legitimate exercise of police powers several 

requirements have to be met.125  

                                                 
120 Methanex, part IV(D), ¶7; Philip Morris, ¶301; Saluka II, ¶262. 
121 Lemire, ¶505. 
122 Newcombe/Paradell, p. 205; Tecmed, ¶119; Kinnear, pp. 448–449; OECD Paper, p. 22. 
123 Lauder, ¶198; Tecmed, ¶119; Feldman, ¶103; Newcombe, p. 481. 
124 Methanex, part IV(D), ¶7; Philip Morris, ¶301; Saluka II, ¶262. 
125 Newcombe/Paradell, p. 205. 
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119. First, the regulations have to be introduced in good faith and for the public purpose.126 

Second, the measures taken by the State cannot be taken in a discriminatory manner.127 

Third, the regulations have to be proportional.128 Valid exercise of police powers defeats 

the claim of expropriation.129 

120. All of these preconditions have been fulfilled by Respondent when enacting the KEA and 

the Decree. First, the KEA and the Decree had been introduced in good faith and in public 

interest (i). Second, Respondent acted in a non-discriminatory manner (ii). Third, the 

adopted measures were proportional to the pursued aim (iii). 

 

i) The KEA and the Decree aim to protect public health and the environment 

 

121. Respondent enacted the KEA and the Decree in order to protect public health and 

environment, what constitute a legitimate public purpose. Consequently, the actions were 

taken in good faith.  

122. Governments have a prerogative to change regulations and take actions they deem 

appropriate in response to social, economic and political considerations.130 The concept 

of public purpose is broad and subject to the host state’s discretion.131  

123. Tribunals have evaluated the understanding of public purpose and the state’s common 

good in previous cases. Methanex tribunal held that state’s measures do not constitute 

expropriation when they are undertaken for the public purpose, even if they affect a 

foreign entity.132 

124. In Feldman, the tribunal referred to the protection of the environment as a legitimate 

public purpose and stated that “governments must be free to act in the broader public 

interest through the protection of the environment”.133 Further, the tribunal found that: 

                                                 
126 Saluka II, ¶255; Philip Morris, ¶305; Fireman’s Fund, ¶176; Philip Morris, ¶305. 
127 Philip Morris, ¶305. 
128 Loewen Group, ¶¶104–118; Pope&Talbot, ¶¶43–72; Tecmed, ¶122; Philip Morris, ¶305. 
129 Philip Morris, ¶287. 
130 Muchlinski, p. 433; S.D. Myers, ¶281; Saluka II, ¶¶255–262. 
131 Oxford Handbook, p. 182. 
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“reasonable governmental regulation of this type cannot be achieved if any business 

that is adversely affected may seek compensation, and it is safe to say that customary 

international law recognizes this.”134 

125. The above was confirmed in International Bank, where the tribunal found that the host 

states may need to severely regulate or even prohibit certain industries to protect the 

environment.135  

126. In Philip Morris, the tribunal evaluated the protection of public health as a justification 

for a lawful expropriation. In that case, the tribunal found that “protecting public health 

has since long been recognized as an essential manifestation of the State’s police power” 

and therefore, the tribunal concluded that measures adopted by the state for the protection 

of public health were a lawful implementation of its police powers, and thus did not 

amount to expropriation.136 

127. It is established in the international law that state’s measures which are aimed at 

protecting general welfare are adopted in good faith.137 

128. In the case at hand, contrary to Claimant’s allegations, Respondent acted solely to protect 

its general welfare, namely its citizens’ health and the natural environment, both 

threatened by Claimant’s investment.  

129. At the beginning of Claimant’s investment, Respondent was not aware of the harmful 

consequences of the exploitation of lindoro.138 Immediately after becoming aware of the 

negative impact of Claimant’s activities on the health of the Kronian people and the 

natural environment, Respondent took the necessary actions to protect its citizens and 

environment.  

130. According to the criteria set forth by the OECD, Kronos is considered an underdeveloped 

country.139 Therefore, when in March 1997 the Kronian Federal University reported the 

discovery of the occurrence of lindoro, it was generally perceived as a positive 

opportunity for Respondent’s economic development.140 
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131. When Claimant and Respondent concluded the Concession Agreement on 1 June 2000, 

there was neither a regulatory framework for the mining industry nor comprehensive 

environmental regulations in Respondent’s territory.141 Therefore, Claimant took 

advantage of the fact that there were no generally defined sanctions for creating an 

environmental threat, and carried out its activity in a manner endangering the 

environment. 

132. Respondent’s Ministry for Agriculture, Forestry and Land has regularly inspected 

Claimant’s investment in accordance with the Agreement.142 The reports of the 

inspections have shown that Claimant’s investment had a significant potential to cause 

environmental damage.143 However, due to the lack of general regulations conferring the 

inspectors the authority to impose sanctions on Claimant, their competences were limited 

to collecting information on the damaging effects of Claimant’s investment on 

Respondent’s natural environment and the health of its population. In the face of the 

worrying conclusions in the inspection reports, Respondent’s government started closely 

following the environmental footprint of Claimant’s activities on its territory. 

133. Respondent adopted the KEA on 12 June 2015.144 The KEA is a general regulation 

adopted against the risk of environmental damage. Among other obligations aimed at 

protecting Respondent’s environment and the health of its citizens, the KEA required 

miners to fully protect the water in the region where extraction took place from toxic mine 

waste.145  

134. In October 2015, the Ministry for Environmental Matters in Kronos released data 

indicating that the concentration of toxic waste found in the Rhea River had sharply 

increased since 2010.146 Subsequently, the Kronian Federal University conducted a 

comprehensive study to further investigate the data published by the Ministry for 

Environmental Matters.147 

135. On 15 May 2016, the University published the Study, which concluded that: “the 

contamination of the Rhea River is undoubtedly a direct consequence of the exploitation 
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of lindoro”.148 Further, according to the Study’s conclusions, Claimant’s activities were 

likely to have caused a 45% increase in cardiovascular disease among Respondent’s 

population since 2011.149 

136. The Study indicates that Claimant’s investment caused the contamination of the Rhea 

River, which supplies water to the vast majority of the country, with toxic waste.150 In 

accordance with the conclusions of the Study, during the Claimant’s exploitation of 

lindoro an abnormal amount of heavy metals and graspel, a toxic substance, were released 

into the Rhea River.151 

137. Graspel is a type of heavy metal found in lindoro mine tailings.152 As Claimant extracted 

lindoro through open-pit mining, for every ton of lindoro extracted, on average there were 

79 tonnes of waste material.153 This proportion is alarming and indicates that the 

environmental damage caused by Claimant’s investment was high. 

138. The source of information about the interrelatedness between Claimant’s activity in 

extracting lindoro and environmental damage and public threat health was independent, 

professional, university-level research undertaken by the Kronian Federal University. In 

addition, the conclusions of the Study published by the Kronian Federal University are 

fully supported by the results of other investigations. At least ten different studies 

conducted by top-tier universities and independent researchers have demonstrated 

a connection between water contamination with graspel and an increase in cardiovascular 

disease and microcephaly in Respondent’s population.154 It should also be emphasised 

that both cardiovascular disease and microcephaly practically did not exist in 

Respondent’s territory before Claimant began its operations.155 

139. Respondent’s decision to prohibit the exploitation of lindoro was based on reliable, 

scientific sources that proved the adverse impact of the extraction of lindoro on the 

environment and public health. 
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140. Accordingly, to protect its environment and ultimately its population’s life and health, on 

7 September 2016, Respondent issued the Decree, revoking Claimant’s operating licences 

and terminating the Concession Agreement.156 Respondent decided that it could not risk 

the health and lives of its citizens and the natural environment to continue cooperation 

with Claimant.  

141. Thus, the KEA and the Decree sought to protect human life and health, Respondent's 

environment and natural resources. The measures were taken by the Respondent in 

furtherance of bona fide public purpose. Consequently, Respondent's actions do not 

amount to a compensable expropriation. 

 

ii) Respondent acted in a non-discriminatory manner 

 

142. The measures taken by Respondent did not have a discriminatory character as they 

applied to all entities operating in a certain sector of Respondent’s economy, regardless 

of their nationality.  

143. A non-discriminatory measure is one that has an equal effect on every entity to which it 

is relevant.157 In other words, a non-discriminatory measure is not targeted at one 

particular investor or a group of investors.158  

144. The investment treaty tribunals have repeatedly assessed whether actions taken by a state 

were discriminatory. 

145. As the tribunal in ADC stated, in order for a discriminatory measure to exist, “there must 

be different treatments to different parties”.159  

146. For example, in Philip Morris the tribunal found that the adopted regulations were non-

discriminatory as they were applied equally to all tobacco companies, namely national 

and foreign investors.160 
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147. In LG&E the tribunal stated that for measures to be discriminatory, there must be “(i) an 

intentional treatment (ii) in favour of a national (iii) against a foreign investor, and (iv) 

that is not taken in similar circumstances against another national”.161 In LG&E, the 

investors claimed that the measures adopted by the state were discriminatory because they 

targeted only gas distribution which was mostly owned by foreign investors.162 Although 

the LG&E tribunal concluded that the regulations adopted by the host state were 

discriminatory in comparison to other utility sectors, it should be noted that investors 

failed to prove that the discriminatory measures intentionally targeted only foreign 

investments.163 

148. Further, in Methanex, a case in which the circumstances were similar to the facts of the 

case at hand, the arbitral tribunal found that the regulation adopted by the state was non-

discriminatory, issued for a public purpose, and thus did not constitute expropriation or 

require compensation.164 

149. In Methanex, the investor was a producer of methanol and the state prohibited the usage 

of the gasoline additive produced from the methanol.165 The host state based its decision 

on scientific research and studies carried out by its university, which indicated that the 

gasoline additive contaminated water and had dangerous consequences on people’s 

health.166 The investor claimed that the host state’s measure was discriminatory because 

the state was protecting its domestic competing company and not the environment and 

public health.167  

150. The Methanex tribunal found that the state based its decision on reliable, scientific studies 

that proved the adverse impact of the gasoline additive on the environment and public 

health.168 There was no intention to target the foreign investor to protect national 

companies, and was a prohibition applied to all sellers and importers equally.169 Even 
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though the investor suffered significant losses, the adopted regulation was not 

discriminatory.170 

151. Similarly, in this case, both the KEA and the Decree are measures of general application 

with a very specific and legitimate target. Both acts regulate, in an universal manner, the 

extraction of lindoro and the environmental issues related to lindoro.  

152. As Claimant is the only company exploiting lindoro in Respondent’s territory, it was not 

possible for any other investor to be affected by the regulation.171 However, it is clearly 

visible that if another entity had been operating on the market, both the KEA and the 

Decree would have affected it in exactly the same way as Claimant. 

153. The regulations adopted by Respondent do not target a specific group of investors on the 

basis of nationality or other discriminatory criteria. The sole criteria of applicability of 

the regulatory restrictions imposed by Respondent is the exploitation of a metal that has 

been proven to have harmful effects on the health of Respondent’s population. Therefore, 

the measures introduced by Respondent are non-discriminatory. 

 

iii) The adopted measures were proportional to the pursued aim 

 

154. The measures adopted by Respondent were proportional to the pursued aim.  

155. The adopted regulatory measure has to protect public interest to be perceived as the valid 

use of state’s police powers.172 Moreover, the effect on the investor of the measures used 

to protect public interest have to be proportional to the pursued aim.173 

156. In Tecmed, the state’s authorities refused to renew the investor’s operating license based 

on breach of environmental regulations.174 Investor claimed that as it could no longer use 

and benefit from its investment, such regulatory measure amounts to expropriation.175 In 
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turn, the host state argued that it was exercising its power to regulate in order to protect 

environment and public health.176 

157. Determining the proportionality of the measures taken, the Tecmed tribunal held that: 

“there must be a reasonable relationship of proportionality between the charge or 

weight imposed to the foreign investor and the aim sought to be realized by any 

expropriatory measure”177  

158. Regarding the public purpose of the measure, the Tecmed tribunal found that it should be 

determined whether the public interest was the true reason of the adoption of the measures 

by the host state.178 

159. Further, in Chemtura, the tribunal held that if the measures of the host state are motivated 

by increasing awareness of the dangers presented by a chemical to human life and the 

environment, they are a valid exercise of state’s police powers.179 More importantly, the 

tribunal found that a complete prohibition of the sale of said chemical was a proportionate 

measure.180 

160. In the circumstances of the present case, the adoption of the KEA and the Decree was a 

proportionate measure.  

161. As described above, Claimant’s investment was harmful to the natural environment and 

was threatening Respondent’s citizens’ life and health. There was no other measure which 

would adequately ensure the safety of the environment and human health than the 

prohibition of Claimant’s further business activity in Respondent’s territory.  

162. Although the Study published by the Kronian Federal University provided the 

decontamination of the Rhea River remained possible, decontamination efforts might 

have been insufficient and could not bring the desired effect.181 The Study indicated that 

the process of decontamination of the Rhea River might have taken at least five years.182 

Respondent could not risk the life and health of citizens, as well as the occurrence of a 

natural disaster, and wait for the results of the decontamination process, while Claimant 
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would continue its destructive activity. Respondent could not have taken that risk and 

wait patiently. 

163. Therefore, acting solely to protect health and live of its citizens and the environment, 

Respondent had no alternative but to prohibit the further extraction of lindoro. Only by 

the adoption of such measure, the further spread of harmful graspel in the environment 

could have been prevented with an immediate effect.  

164. In conclusion, if Tribunal were to consider Claimant deprived of its investment, 

Respondent acted within its legitimate police powers. In good faith and in pursuit of its 

goal to protect the health of its population, it adopted non-discriminatory, proportionate 

regulations. Hence, Claimant is not entitled to compensation and its claims in the present 

proceedings are unsubstantiated. 

 

IV. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL 

 

165. On 10 November 2017, Claimant submitted its Request, thus accepting Respondent’s 

offer to arbitrate disputes regarding foreign investments made in Kronos. In its Answer, 

Respondent demanded from Claimant USD 150,000,000 in damages as counterclaim for 

Claimant’s contamination of the Rhea River. These counterclaims are admissible before 

Tribunal.  

166. Counterclaims are admissible if two requirements are met cumulatively: the parties to the 

dispute consent to admit the counterclaims and the counterclaims are sufficiently 

connected to the claimant’s claims.183  

167. First, Claimant gave its consent to admit Respondent’s counterclaims. (A).  

168. Second, Respondent’s counterclaims have a connection to Claimant’s claims. (B). 
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A. Claimant gave its consent to admit Respondent’s counterclaims 

 

169. The first condition for the host state to assert counterclaims in the investment treaty 

arbitration is the claimant’s consent to admit counterclaims.184 The issue whether the 

parties consented to the assertion of counterclaims is determined by the scope of the 

dispute resolution clause in the relevant investment treaty.185 Additionally, the consent of 

the parties to the assertion of counterclaims can be derived from the applicable arbitration 

rules.186  

170. In this case, Claimant gave its consent to admit Respondent’s counterclaims for the 

following reasons. 

171. First, Article 11(5) BIT excludes only a certain category of counterclaims. Thus, any other 

counterclaims not included in that category are admissible. (i).  

172. Second, Article 11(1) BIT is broadly drafted to include any disputes arising from a breach 

of obligations or rights created by the BIT. Therefore, Respondent’s counterclaims fall 

inside the scope of permissible disputes that can be settled by arbitration as they are based 

on a breach of Claimant’s obligations stemming from the BIT (ii). 

173. Third, according to the applicable arbitration, Respondent can assert counterclaims in 

these proceedings. Article 11(3) BIT refers to the SSC Rules which allow Respondent to 

assert counterclaims (iii). 

 

i) The BIT explicitly excludes only specific kinds of counterclaims 

 

174. The BIT does not exclude the host state’s overall possibility of asserting counterclaims in 

compliance with the SCC Rules. Article 11(5) BIT excludes only a specific kind of 

counterclaims, thus all other counterclaims are admissible. 
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175. The explicit exclusion of only certain kinds of counterclaims should be perceived as a 

factor towards the admissibility of all other counterclaims.187  

176. For that matter, Article 11(5) BIT states that: 

“In any proceeding involving an investment dispute, a Contracting Party shall not 

assert, as a defense, counterclaim, right of set-off or otherwise, that the national or 

company concerned has received or will receive, pursuant to an insurance or guarantee 

contract, indemnification or other compensation for all or part of its alleged 

damages.”188 

177. Therefore, Article 11(5) BIT excludes only certain counterclaims related to insurance or 

guarantee contracts as inadmissible during arbitration proceedings. At the same time, the 

BIT does not exclude, either in Article 11 or elsewhere, counterclaims arising from other 

factual or legal basis. It follows then that any such counterclaims must be deemed 

admissible.  

178. In this case, Respondent’s counterclaims are not the type of counterclaims excluded by 

Article 11(5) BIT. Specifically, Respondent does not assert any counterclaims related to 

insurance or guarantee contract. Respondent’s counterclaims arise out Claimant’s direct 

breach of Article 9(2) BIT.189  

179. Respondent’s counterclaims are not expressly excluded by the BIT and therefore, they 

should be deemed admissible. 

 

ii) The scope of dispute in Article 11(1) is broad enough to permit counterclaims 

 

180. The scope of the parties’ agreement regarding counterclaims should be assessed with 

reference to the dispute resolution clause.190 If the scope of arbitrable disputes is drafted 

in a sufficiently broad manner, tribunals tend to find that the claimant consented to the 

host state’s counterclaims.191 

181. The scope of disputes in Article 11(1) BIT refers to disputes: 
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“(…) between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to (…) an alleged breach of any right conferred or created by 

this Agreement with respect to an investment.”192  

182. The Saluka tribunal examined a dispute resolution clause drafted in a similarly broad 

manner as the clause from the BIT: 

“All disputes between one Contracting Party and an investor of the other Contracting 

Party concerning an investment of the latter shall if possible, be settled amicably.”193 

183. The tribunal ruled that using the terms “all disputes” when describing the scope of a 

dispute in the relevant investment treaty enabled the respondent state to assert 

counterclaims: 

“The language of Article 8, in referring to “All disputes,” is wide enough to include 

disputes giving rise to counterclaims, so long, of course, as other relevant requirements 

are also met.”194  

184. Such reasoning, with reference to nearly identical dispute resolution clause as in Saluka, 

was shared in Paushok. The tribunal found that describing an arbitrable dispute by the 

term “disputes between one of the Contracting Parties and an investor of the other 

Contracting Party” is broad enough to encompass the host state’s counterclaims.195 

185. Similarly, in Al-Warraq, the claimant’s consent to admit counterclaims was found based 

on the following dispute resolution clause: 

“Until an organ for the settlement of disputes arising under the agreement is established, 

disputes that may arise shall be entitled through conciliation or arbitration in accordance 

with the following rules of procedure: (…)”196 

186. In Al-Warraq, the tribunal found that a dispute resolution clause that refers to “disputes” 

between the investor and the state is broad enough to allow bringing counterclaims, as it 

does not narrow the type of permissible disputes.197 

187. The dispute which is the basis of Respondent’s counterclaims falls within the scope of 

disputes that can be resolved by binding arbitration due to Article 11(1) BIT. Wording 

such as “all disputes arising out of an investment” is wide enough to encompass 

counterclaims advanced by the host state. The dispute before this Tribunal is a result of 

Claimant’s breach of Article 9(2) BIT, which imposes obligations on Claimant.  

                                                 
192 Article 11(1)(c) BIT. 
193 Saluka, ¶25. 
194 Saluka, ¶39. 
195 Paushok, ¶689. 
196 Al-Warraq, ¶660. 
197 Al-Warraq, ¶667. 
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188. Therefore, as the basis of counterclaims falls within with the scope of permissible 

disputes, Tribunal should find that Claimant consented to the admissibility of 

Respondent’s counterclaims. 

 

iii) SCC Rules allow Respondent to assert counterclaims 

 

189. Article 11(3) BIT provides that, subject to a six-month cooling-off period, the investor 

can initiate arbitration proceedings under the SCC Rules: 

“[t]he national or company concerned may choose to consent in writing to the 

submission of the dispute for settlement by binding arbitration under the Arbitration 

Institute of the Stockholm Chamber of Commerce and in accordance with its Arbitration 

Rules.”198 

190. Given the above reference to the SCC Rules, the scope of jurisdiction of Tribunal must 

be seen in light of these rules. For that matter, Article 9(1)(iii) 2017 SCC Rules allows 

respondents to assert counterclaims in an answer to the request for arbitration: 

“(…) The Answer shall include: 

(iii) a preliminary statement of any counterclaims or setoffs, including an estimate of 

the monetary value thereof” 199 

191. Respondent’s Answer mistakenly referred to Article 5(1)(iii) of the 2010 SCC Rules. 

Irrespective of that, this provision also allow respondent to assert counterclaims. 

192. Additionally, the 1988 SCC Rules, which were relevant at the time of conclusion of the 

BIT (1995), also allow respondents to assert counterclaims in an answer to the request for 

arbitration: 

“(…)If the respondent desires to make a counterclaim or plead a set-off, a statement to 

that effect shall be made in the reply, including an account of the dispute and a 

preliminary statement of the relief claimed. A counterclaim or a plea by way of setoff 

must be comprised by the arbitration agreement.(…)” 200 

193. In this case, Respondent raised its counterclaims, together with an estimate of their 

monetary value, in its Answer.201 Thus, Respondent fulfilled the requirements for the 

submission of its counterclaims as set out in the SCC Rules. 

                                                 
198 Article 11(3) BIT. 
199 SCC Rules, Article 9(1)(iii). 
200 SCC Rules 1988, Article 11. 
201 Answer, ¶¶22–24. 
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194. In sum, by accepting Respondent’s offer to arbitrate investment disputes under the BIT, 

Claimant consented to the applicability of the SCC Rules in these proceedings. 

Consequently, it consented to the admissibility of Respondent’s counterclaims. 

 

B. Respondent’s counterclaims have a connection to Claimant’s claims 

 

195. Counterclaims are admissible if two requirements are met cumulatively: the parties to the 

dispute consent to admit the counterclaims and the counterclaims are sufficiently 

connected to the primary claim.202 

196. Respondent has already demonstrated that Claimant gave its consent to admit 

counterclaims. The other requirement has also been met, given that Respondent’s 

counterclaims have a close connection to Claimant’s claims. 

197. To find that Respondent’s counterclaims have a connection to Claimant’s claims, it is 

enough that they stem from the same factual circumstances. Respondent’s counterclaims 

have a factual connection to primary claim as they arise out of the same investment as 

Claimant’s claims (i). 

198. Additionally, even if Tribunal decides that to be admissible, Respondent’s counterclaims 

need to be legally connected to Claimant’s claims, Respondent’s counterclaims fulfil that 

requirement. Respondent’s counterclaims have a legal connection to Claimant’s claims 

as they both stem from the BIT (ii). 

 

i) Respondent’s counterclaims have a factual connection to Claimant’s claim 

 

199. To fulfil the requirement of a connection to the claimant’s claims, it is sufficient that the 

counterclaims arise out of the same factual circumstances as the primary claims.203 Such 

                                                 
202 Lalive, ¶7.04; Hoffmann, p .1; Vinuales, pp. 92–93; Kjos, p. 147; Douglas, ¶496; Saluka, ¶61;  

Goetz, ¶275. 
203 Lalive, ¶7.41; Kjos, p. 149; Douglas, ¶501; Urbaser, ¶1151; Al-Warraq, ¶659. 
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approach to the connection requirement is supported by the International Court of Justice 

in its Rules of Court and its case law.204  

200. In Oil platforms, the ICJ decided not to examine the legal connection of the counterclaims 

to the primary claim and to admit the respondent’s counterclaims as they stemmed from 

“the facts of the same nature”.205 Similarly, in Asylum the ICJ held that the respondent’s 

counterclaims had a direct connection to the primary claim as the primary claim related 

precisely to “what is disputed by the counterclaim”.206 

201. In investment treaty arbitration, counterclaims have a close factual link to the claimant’s 

claim if they arise out of the same investment as the claimant’s claim.207 In Urbaser, the 

tribunal stated that both the primary claim and counterclaim were admissible if they were 

based on the same investment and concerned the same concession.208 Similarly, the 

tribunal in Burlington stressed that when there is consent to admit counterclaims and 

counterclaims arise directly out of the subject-matter of the dispute, namely the claimant’s 

investment, they should be deemed admissible.209  

202. In these proceedings, Respondent’s counterclaims arise from the same investment as the 

primary claim and therefore meet the connection requirement.  

203. In its relevant part, Article 1(1) BIT defines “investment” as: 

“(h) any other tangible or intangible, movable or immovable, property and related 

property rights acquired in the expectation of or used for the purpose of economic 

benefit or other business purpose.” 

204. Claimant’s investment consists of a concession and tangible assets such as property on 

Respondent’s territory, facilities for the exploitation of lindoro and lindoro metal stored 

in Claimant’s facilities. It also consists of rights such as the right to mine and 

environmental licences. 

205. Claimant’s claims arise out of its investment and the alleged expropriation of its property 

on Respondent’s territory.210 In turn, Respondent’s counterclaims refer to Claimant’s 

manner of exploiting lindoro which resulted in a breach of environmental obligations 

                                                 
204 Kjos, p. 149; ICJ Rules of Court, Article 80(1); Oil Platforms, ¶38; Asylum Case, pp. 280–281. 
205 Oil Platforms, ¶38. 
206 Asylum Case, pp. 280–281. 
207 Lalive, ¶7.41; Kjos, p. 149; Douglas, ¶501; Urbaser, ¶1151; Al-Warraq, ¶659. 
208 Urbaser, ¶1151. 
209 Burlington, ¶62.  
210 Request, ¶¶21–22. 
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Claimant had to observe pursuant to the BIT.211 Respondent’s counterclaims are directly 

linked to the effects of Claimant’s operations on Respondent’s territory, and therefore to 

Claimant’s investment.  

206. Respondent’s counterclaims have a close factual connection to Claimant’s claims. 

Therefore, they fulfil the close factual connection requirement and should be examined 

on the merits. 

 

ii) Respondent’s counterclaims have a legal connection to Claimant’s claims 

 

207. Even if Tribunal decides to examine the legal connection of Respondent’s counterclaims 

to Claimant’s primary claims, Respondent’s counterclaims are still admissible as they 

stem from the same legal basis as Claimant’s claims. 

208. Counterclaims have a legal connection to the claimant’s claims if they are based on the 

same legal basis as the claimant’s claims.212 If a host state asserts counterclaims based on 

the relevant investment treaty, there needs to exist a legal obligation of the investor in the 

treaty itself.213 

209. In Urbaser, the tribunal underlined that investment treaties, although mainly focused on 

the protection of investors’ rights, can also impose obligations on them.214 The Urbaser 

tribunal found that the relevant investment treaty imposed obligations on the investor and 

admitted the counterclaim based on its provisions.215 Similarly, in Al-Warraq the tribunal 

acknowledged that the investment treaty could create positive obligations for investors.216 

The tribunal then found that the relevant investment treaty obliged the investor to comply 

with host state’s law and admitted the respondent’s counterclaims as they had a legal 

connection to the claimant’s claims.217 

                                                 
211 Answer, ¶¶22–24. 
212 Douglas, ¶489; Vinuales, p. 93. 
213 Douglas, ¶489; Vinuales, p. 93; Lalive, ¶7.23; Urbaser, ¶1151. 
214 Urbaser, ¶1183. 
215 Urbaser, ¶¶1182–1190. 
216 Al-Warraq, ¶663 
217 Al-Warraq, ¶663. 
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210. In contrast, in cases where tribunals found lack of legal connection to the claimants’ 

claims, the host states based their counterclaims on domestic law or a contract.218 In 

Saluka, the respondent state asserted counterclaims legally based on its own domestic law 

and a contract.219 Similarly, in Oxus Gold, the host state submitted counterclaims based 

on an agreement between the claimant and the host state.220 In the cited cases, the tribunals 

refused to admit counterclaims as they laced a legal connection to claimants’ claims 

which were based exclusively on the relevant investment treaty. 

211. However, in this case the situation is different than in the cited cases. Respondent’s 

counterclaims have a legal connection to the primary claim as they are based on the same 

legal source as Claimant’s claims. Both Claimant’s claims and Respondent’s 

counterclaim are based on the BIT.221  

212. Claimant bases its claim on Respondent’s alleged breach of Article 7 BIT.222 In turn, 

Respondent bases its counterclaims on Article 9(2) BIT which imposes obligations on 

Claimant.223  

213. Article 9(2) BIT obliges the Contracting Parties to minimize pollution and to act in an 

environmentally friendly way. Further, it empowers them to “take precautionary 

measures to prevent or minimize environmental degradation”.224 The last sentence of 

Article 9(2) BIT creates obligations on Claimant’s part: 

“The Contracting Parties agree that the polluter should, in principle, bear the costs of 

pollution, with due regard to the public interest and without distorting investment or 

international trade.”225 

214. The cited provision of the BIT obliges not only Contracting Parties, but also investors. It 

refers to the “polluter” and indicates that the costs of pollution should be borne by the 

polluting party, in this case Claimant. Therefore, pursuant to Article 9(2) BIT, Claimant 

is obliged to assume liability for polluting the Rhea River and pay due compensation for 

the damages caused by its conduct. 

                                                 
218 Saluka, ¶¶78–79; Paushok, ¶695; Oxus Gold, ¶958. 
219 Saluka, ¶55, ¶79. 
220 Oxus Gold, ¶935. 
221 Request, ¶21; Answer, ¶24. 
222 Request, ¶21. 
223 Answer, ¶24. 
224 Article 9(2) BIT. 
225 Article 9(2) BIT. 
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215. In conclusion, Respondent’s counterclaims stem from the provisions of the BIT and 

therefore have a legal connection to Claimant’s primary claim. In addition, Article 9(2) 

BIT imposes obligations on Claimant and is a valid source for Respondent’s 

counterclaims. Thus, Respondent’s counterclaims are admissible and should be examined 

on the merits. 
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PRAYER FOR RELIEF 

 

In light of all submissions, Respondent respectfully requests Tribunal to find that: 

(1) Tribunal lacks jurisdiction over the dispute as Claimant is not an investor pursuant to 

the BIT; 

(2) Claimant’s claims are inadmissible before Tribunal; 

(3) Respondent did not expropriate Claimant’s investment by introducing the Decree and 

acted within its police powers; 

(4) Respondent’s counterclaims are admissible before Tribunal. 

 

Respectfully submitted on 24 September 2018. 

 

On behalf of Respondent, 

Team Bravo 

 


