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STATEMENT OF FACTS 
 

1. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos (“Kronos” 

or “Respondent”) concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (the “Ticadia-Kronos BIT”).1  

2. Both Kronos and Ticadia are parties to the Vienna Convention on the Law of Treaties and to 

the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes (Ticadia since 2014 and Kronos since 2015).2 

3. In March 1997, the Kronian Federal University – a public, State-funded institution – 

published a study indicating the potential occurrence of a large quantity of rare earth metals in 

the Northern region of Respondent's territory.3 In February 1998, The University published 

research confirming the existence of a large area with lindoro, a high value rare earth metal.4  

4. In November 1998, Respondent invited foreign companies to participate in public auction for 

the concession of the rights to extract lindoro from an area of 1,071,000 m² nestled in 

Respondent’s inner territory (“The Site”). Three competitors participated in the bidding and 

demonstrated nearly identical technical expertise, but Fenoscadia Limited (“Fenoscadia” or 

“Claimant”) offered the highest financial return and thus won the public auction on 20 April 

2000.5  

5. Claimant is a limited liability company that was incorporated under the laws of the Republic 

of Ticadia in 1993.6 By the time of its incorporation, Claimant had five Ticadian nationals as its 

shareholders. However, in 1998, 65% of the shares with voting rights of Claimant were acquired 

by a private equity fund, which is composed of nationals from different countries including 

Ticadia and Kronos,7 organized under the law of Ticadia. Further, in 2012, three Kronian 

nationals acquired the remaining 35% of Claimant’s shares.8   

                                                             
1 Uncontested Facts, ¶ 1. 
2 Uncontested Facts, ¶ 2. 
3 Uncontested Facts, ¶ 3; Answer to Request for Arbitration, ¶ 9. 
4 Uncontested Facts, ¶ 3; Answer to Request for Arbitration, ¶ 10. 
5 Uncontested Facts, ¶ 5; Answer to Request for Arbitration, ¶ 10. 
6 Uncontested Facts, ¶ 6. 
7 PO No.2. 
8 Uncontested Facts, ¶ 6. 



6. Claimant’s management is in the hands of a board of directors elected by its shareholders9 in a 

general meeting of all the shareholders of the company.10 For the past five years, the board has 

comprised of a majority of Kronian nationals.11 

7. On 1 June 2000, upon the conclusion of the bidding, Claimant and Respondent entered into 

the concession agreement (“The Agreement”) which regulated the rights and obligations of 

each party in relation to the extraction of lindoro in The Site. As per the terms thereof, Claimant 

had to pass to Respondent 22% of the monthly gross revenue arising out of the exploitation of 

lindoro for eighty years.12  

8. At the time of the execution of The Agreement, Respondent had neither a regulatory 

framework for the mining industry nor a comprehensive environmental regulation, except for 

internal rules of the Ministry for Agriculture, Forestry and Land for the inspections;13 the 

Agreement was virtually the only instrument regulating the exploitation of lindoro in the Site.14  

9. In 2010, Claimant decided to transfer and concentrate almost all its mining activities and 

resources in Kronos and effectively shut down its mining operations in Ticadia.15  

10. In March 2015, Respondent’s Government submitted a draft bill to the Kronian House of 

Representatives to minimize the externalities of environmentally sensitive activities in 

Respondent’s territory, including, but not limited to, Claimant’s activities.16 The draft bill, 

ultimately called Kronian Environmental Act (“KEA”), was passed on 12 June 2015.17  

11. Among other obligations aimed at protecting Respondent’s environment and human health, 

KEA requires miners to fully protect the waters of the region where the extraction takes place 

from toxic mine waste. Failure to comply with said obligation may lead to severe penalties, 

including fines, the immediate withdrawal of environmental licenses and the forfeiture of 

facilities, and the obligation to remedy and/or compensate the environmental damage.18 

                                                             
9 Uncontested Facts, ¶ 7. 
10 PO No.2. 
11 Uncontested Facts, ¶ 7. 
12 Uncontested Facts, ¶ 8; Answer to Request for Arbitration, ¶ 11. 
13 Uncontested Facts, ¶ 10; Answer to Request for Arbitration, ¶ 12. 
14 Uncontested Facts, ¶ 10. 
15 Uncontested Facts, ¶ 12. 
16 Uncontested Facts, ¶ 15; Answer to Request for Arbitration, ¶ 13. 
17 Uncontested Facts, ¶ 16; Answer to Request for Arbitration, ¶ 13. 
18 Uncontested Facts, ¶ 16; Answer to Request for Arbitration, ¶ 14. 



12. In October 2015, the Ministry for Environmental Matters in Kronos released data indicating 

that the concentration of toxic waste found in Respondent’s largest river, the Rhea River, had 

sharply increased since 2010.19  

13. Subsequently, the Federal University submitted a funding request to further investigate the 

data published by the Ministry for Environmental Matters.20 The request was granted in 

November 2015, and the University was awarded USD 250,000 to conduct research on whether 

the exploitation of lindoro had contaminated the Rhea River waters.21  

14. On 15 May 2016, The University published a comprehensive study (“The Study”), which 

concluded “the contamination of the Rhea River is undoubtedly a direct consequence of the 

exploitation of lindoro”. The Study indicated the rising incidence of specific diseases (e.g., 

cardiovascular disease and microcephaly, both virtually non-existent prior to Claimant’s 

operations in Respondent’s territory) in the population of the surrounding areas; it acknowledges 

the presence of graspel, a toxic component released during the exploitation of lindoro, in the 

Rhea River waters.22  

15. On 7 September 2016, Mr. Bazings issued the Presidential Decree No. 2424 (“The Decree”) 

which prohibited, with immediate effects, the exploitation of lindoro in all Respondent’s 

territory, revoked Claimant’s license, and terminated The Agreement.23  

16. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the 

effects of the Decree until negotiations with the Government took place24 and to declare the 

decree unconstitutional on grounds of violation of legislative due process.25  

17. On 10 November 2017, Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”), alleging that Respondent's actions 

breached Article 7 (expropriation) of the BIT.26  In its Answer to the Request for Arbitration, 

Respondent argued that: the tribunal lacks jurisdiction over the dispute because Claimant is not 

an investor under the BIT;27 Claimant’s claims are not admissible pursuant to Art.11 section 2 of 

                                                             
19 Uncontested Facts, ¶ 20; Answer to Request for Arbitration, ¶ 16. 
20 Uncontested Facts, ¶ 21; Answer to Request for Arbitration, ¶ 16. 
21 Uncontested Facts, ¶ 21. 
22 Uncontested Facts, ¶ 22. 
23 Uncontested Facts, ¶ 23. 
24 Uncontested Facts, ¶ 25; PO No.2. 
25 PO No.2. 
26 Uncontested Facts, ¶ 29; Answer to Request for Arbitration, ¶ 1, 21. 
27 Answer to Request for Arbitration, ¶¶ 2-4. 



the BIT;28 and The Decree is not expropriatory in nature.29 Respondent also submitted 

counterclaim.30  

SUMMARY OF ARGUMENT 
 

18. The tribunal does not have jurisdiction over this dispute. Claimant is not an investor under 

the BIT. Claimant’s claims are contractual claims which must be entertained by Respondent’s 

domestic courts pursuant to the Agreement’s ‘exclusive forum selection’ clause. Furthermore, 

Claimant’s claims are inadmissible because Claimant made its choice in Article 11.2 of the BIT 

and filed its case before Respondent's courts. 

19. Even if this Tribunal decides that it has jurisdiction over this dispute and that Claimant’s 

claims are admissible, the claims have no merit. The Presidential Decree No.2424 is not 

expropriatory, for it falls under Respondent’s police power and the measure was taken in 

response to Claimant’s violation of Respondent laws. Even if in case the tribunal finds the 

measure to be expropriatory, Respondent will not be liable, because the measure in question falls 

under the general exceptions in Article 10 of the BIT.  

20. Respondent has not violated the FET obligation because it has not distorted Claimant’s 

legitimate expectations. Claimant had no legitimate expectations which were later smashed by 

Respondent’s actions. Claimant could not have legitimate expectations based on Respondent’s 

regulatory framework as it existed when the Agreement was made. Given that there is no 

umbrella clause or stabilization clause in the present case, Claimant’s reliance on the Agreement 

was not reasonable. Respondent made no promises or representations on which Claimant 

reasonably could have relied. In addition, Respondent acted in a manner which was not 

unreasonable, discriminatory, or arbitrary and in accordance with due process. Furthermore, 

Respondent acted with transparency, as required in Article 8 of the BIT. 

                                                             
28 Answer to Request for Arbitration, ¶¶ 5-7. 
29 Answer to Request for Arbitration, ¶¶ 19-20. 
30 Answer to Request for Arbitration, ¶¶ 22-24. 



21. Respondent’s counterclaim is admissible pursuant to the BIT and the rules of procedure 

applicable to this proceeding. The counterclaim satisfies the requirements of consent and factual 

connection. 

ARGUMENTS 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 
DISPUTE, AND THE CLAIMS ARE INADMISSIBLE 

 

22. This Tribunal does not have jurisdiction over this dispute for three reasons: (A) 

Claimant is not an investor under the BIT; (B) even if Claimant is considered as an investor 

under the BIT, its claims are contract claims and thus should be entertained in accordance with 

the ‘exclusive forum selection clause’ in the Agreement; and (C) Claimant’s claims are 

inadmissible because Claimant made its choice in Article 11.2 of the BIT and filed its case  

before Respondent's courts. 

A. Claimant is not an Investor under the BIT 
 

23.  According to article 1 (4) of the BIT, an investor is defined as: “…a person or, an enterprise 

of contracting party that […] has made an investment in the territory of the other contracting 

party.’ (emphasis added) 

24.  According to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), a 

treaty should be interpreted “in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose.”31 The ordinary 

meaning of the expression that “an enterprise of a Contracting Party” in Article 1.4 of the BIT 

is thus “a juridical person” with the “nationality” of a contracting state. The BIT does not, 

however, expressly provide the relevant test for the purpose of determining nationality of an 

enterprise (or a juridical person).  

                                                             
31 VCLT, Art. 31 



25. Claimant’s allegation that the place of incorporation test should be used in the present dispute 

to determine nationality of an enterprise essentially violates the very language and object and 

purpose of the BIT which does not recognize any principle for the settlement of dispute 

concerning nationality. The cases (i.e., Tokios Tokelès, Rompetrol and Saluka) cited by Claimant 

to support its argument on determination of nationality are irrelevant for the present dispute for 

the obvious reason that all the cases arise from IIAs that had expressly provided incorporation as 

the only relevant criterion to establish nationality of a juridical person. Hence, the Tribunal 

should limit its assessment of nationality to the language of the BIT because it is what the parties 

expressly provided or intended to mean that should be read into the relevant BIT.32  

26. Under the general principle of international investment law, the bond of nationality must be 

real i.e., a national must have an effective economic link with its country of nationality;33 to 

determine whether or not an enterprise has real and effective connection, a genuine link with its 

country of nationality is taken into consideration. 

27.  In his dissenting opinion in Tokios Tokelès case, Prosper Weil strongly favoured the realistic 

approach preferred by the Banro American tribunal; he suggested that when it came to 

mechanism and procedures involving States and implying therefore, issues of public 

international law, economic and political reality was to prevail over legal structure.34 Moreover, 

in Barcelona Traction case, ICJ concluded that a close and permanent connection should be 

established for the determination of corporate nationality.35  

28. In the case at hand, however, Claimant does not have any real and effective link with Ticadia 

because, in 2010, it has made a corporate restructuring by transferring all its mining activities 

and resources to Kronos.36 Furthermore, Claimant’s business management is solely decided by 

the nationals of Kronos.37 Hence, Claimant’s nationality became Kronian, thus preventing it 

from filing claims against Respondent based on the BIT.  

                                                             
32 Philip Morris, ¶203; Fraport, ¶305. 
33 Nottebohm Lienchtenstein v. Guatimala ¶ 4 
34 Tokios Tokelès, Prosper Weil, dissenting opinion ¶ 24 
35 Barcelona traction  ¶ 71 
36 Uncontested Facts, ¶ 12; Request for Arbitration, ¶ 4. 
37 Uncontested Fact, ¶ 7 



B. Claimant’s claims are contractual claims which must be entertained by 
Respondent’s domestic courts pursuant to the Agreement’s ‘exclusive forum 

selection’ clause 
 

29. The Agreement contains an exclusive –domestic–forum selection clause which applies to 

‘any dispute arising directly out of the Agreement, including its termination.’38 According to 

Article 7 of the Agreement, any dispute relating to or arising out of the exploitation of lindoro 

shall be submitted to the courts of Respondent, which hold exclusive jurisdiction.39  

30. In SGS V. Philipines, the tribunal held with the reference to the principle of the Generalia 

Specialibus Non Derogant that it is not to be presumed that a general jurisdiction clause in the 

BIT has the effect of overriding a specific jurisdiction clause in a contract.40  

31. Claimant should not disguise its contractual claims as a treaty claims thereby attempting to 

circumvent the exclusive jurisdiction clause provided for in the concession agreement. 

Claimant’s claims brought to this tribunal directly arise out of the Agreement; Claimant’s claims 

are solely based on the termination of the Agreement.  

32. Therefore, because Claimant’s claims solely concern the termination of the Agreement and 

the dispute settlement clause in the Agreement confers exclusive jurisdiction to Respondent’s 

domestic courts to entertain a dispute concerning the termination, this tribunal lacks jurisdiction 

over the dispute.  

C. Claimant’s claims are inadmissible pursuant to Article 11.2 of the BIT 
 

33. Fork-in-the-road provision entitles an investor to choose the appropriate venue and once the 

investor has submitted the dispute either to the jurisdictions of the Contracting Party involved or 

to international arbitration, the choice of one or the other of these procedures shall be final.41 The 

annulment committee in Vivendi v. Argentina held that the fork-in-the-road clause in the France-

Argentina BIT “would have been triggered” if the investor had attempted to enforce its 

concession contract through the courts.  
                                                             
38 Exhibit 2. 
39 Ibid. 
40 SGS V. Philipines, Para 141; SGS V. Pakistan, ¶ 161 
41 Vivendi (Annulment), ¶ 55; CMS, ¶ 511. 



34. Article 11, Section 2 of the BIT grants investors the option of pursuing a claim against the 

host State before state courts or administrative courts of the host State, other dispute resolution 

mechanisms previously agreed upon, when applicable, and before an arbitral tribunal under the 

auspices of SCC and in accordance with the SCC Rules.  

35. Before seeking relief in arbitration, Claimant challenged the Decree before Respondent's 

courts, directly questioning the Decree's reasoning and the impacts it supposedly caused on 

Claimant's activities.42 In its application before Respondent's courts Claimant also sought to 

declare the decree unconstitutional on grounds of violation of legislative due process.43  

36. The grounds on which Claimant based its claim before Respondent’s courts are essentially 

the same submitted in its Request for Arbitration. In determining whether the fork-in-the-road 

provision of the BIT has been triggered, the tribunal must assess whether the claims share the 

same ‘fundamental basis’, instead of focusing strictly on whether the causes of actions brought to 

the local courts and the arbitration are identical.44 If there is similar factual connection between 

the claims submitted to the local court and arbitral tribunal, it is considered to have the same 

fundamental basis for triggering fork-in-the-road provision.45    

37. Claimant’s claims submitted to Respondent’s courts and this tribunal are based on The 

Decree and/or termination of the Agreement.  In its application before Respondent’s courts, 

Claimant challenged The Decree which prohibited exploitation of lindoro and terminated the 

Agreement accordingly. Furthermore, Claimant’s lawsuit submitted before Respondent’s courts 

and its claims before this tribunal involve the same parties.  

38. Thus, even though Claimant indeed withdrew the lawsuit prior to a judgment on its merits, it 

is unquestionable that Claimant's choice to seek relief before state courts prevents an Arbitral 

Tribunal from settling the dispute, as determined by Article 11, Section 2 & 3 of the BIT.  

                                                             
42 Uncontested Facts, ¶ 25; PO No.2. 
43 PO No.2. 
44  Pantechniki ¶¶ 60-67 
45 Pantechniki, ¶¶ 66-67 



II. RESPONDENT HAS NOT EXPROPRIATED CLAIMANT’S 
INVESTMENT 

 

Claimant cannot from the outset bring separated claims on expropriation (A). In any case, the 

Presidential Decree no. 2424 is not expropriatory in nature (B); and Respondent is not liable for 

the alleged expropriation (C). 

A. Claimant Cannot Bring Separated Claims on Expropriation 
 

39. Even if Respondent is not–in any case –liable for allegation of expropriation, Claimant 

cannot divide its claim on expropriation. Presence of Claimant’s property in Respondent’s 

territory is not per se an investment. Nor is the Concession Agreement per se an investment.  

40. Rather, it is the totality that ‘an interest arising from the commitment of capital or other 

resources to economic activity in the territory of a Contracting Party, such as under a contract 

involving the presence of an investor’s property in the territory of the Contracting Party, 

including […] a concession’ which may be an investment under the BIT.46 Hence, separated 

allegations of expropriation cannot be made on each ‘parcel of investment.’ 

B. Presidential Decree No. 2424 Is Not Expropriatory In Nature 
 

41. Even though expropriation can occur in various forms, Respondent submits that the reference 

to ‘measures having an effect equivalent to nationalization or expropriation’ under Art.7 BIT 

should not be construed to include ‘regulatory measures’ (or ‘regulatory taking’) for which no 

compensation needs to be paid.47  

42. Presidential Decree no. 2424 is not expropriatory because: (1) the measure falls under 

regulatory (or police) power of Respondent; and (2) the measure was taken in response to 

Claimant’s violation of Respondent’s laws.  

1.  Enactment of the Decree Falls under Police Power of Respondent 
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43. The phrase, ‘measures having an effect equivalent to nationalization or expropriations’ in 

Art. 7 BIT should not be understood to mean widening the notion of expropriation and include 

legitimate measures. Accepting over-board definition of taking so as to include ‘regulatory 

taking’ will not be acceptable in general international law for the reason that legitimate 

regulatory measures –which fall under the police powers of a state – may affect (or deprive) 

property rights and cannot ordinarily be expected to give rise to claims of expropriation or 

scrutiny by international tribunals.48  

44. Respondent has sovereign right to protect its interests.49 International law recognizes that 

‘regulatory taking’ is non compensable50 as it ‘falls within the police powers of a State, or 

otherwise arise from State measures like those pertaining to, inter alia, the regulation of the 

environment and human health.’51 States’ interference in areas of environmental protection and 

human rights concerns are so sovereign and dominant as to overwhelm individual interests.52 

Police power regulation allows for wealth deprivations when the state determines drastic action 

is required to protect the populace.53  

45. It is well recognized and supported by overwhelming authority that general non-

discriminatory regulation of investment is not expropriatory.54 That is, state interference on the 

basis of legitimate regulatory measures does not constitute compensable taking;55 no doubt exists 

particularly in situations in which public harm has already resulted or is anticipated.56 

46. Arbitral tribunals in several cases, including Philip Morris v. Uruguay57, Feldman v. 

Mexico58 and Saluka v. Czech Republic affirmed that legitimate regulatory activity cannot be 

characterized as expropriation.  
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47. In examining cases involving the issue of expropriation by virtue of a contractual breach, the 

tribunals in Malicorp v. Egypt and Impregilo v. Argentina rejected claimants’ contentions that 

termination of the relevant contracts could be regarded as an act of direct or indirect 

expropriation. The tribunal in Malicorp v. Egypt rejected the investor’s claim of expropriation as 

it found that “the reasons on which the Respondent relied in order to bring the Contract to an 

end appear serious and adequate; the termination, justified in fact and in law, could not be 

interpreted as an expropriatory measure.”59  

48. Furthermore, Respondent has made the necessary risk assessment prior to enacting the 

Decree. Of course, it is recognized that termination of investment agreement on environmental 

grounds should be preceded by some degree of risk assessment.60 However, in considering an 

expropriation claim arising out of a purported environmental measure an arbitral tribunal should 

limit its inquiry to determining whether the science underlying the risk determination has the 

minimal attributes of scientific inquiry and is probative for adverse effects.61 Notwithstanding 

even the evidence is controversial or inconclusive, an arbitral tribunal should accept the 

legitimate environmental basis for the measure where it has confirmed that the evidence is 

scientific and probative.62  

49. Even if Respondent admits that a State’s declaration that a particular interference with a 

foreign investment is justified by ‘police power’ does not preclude an international tribunal from 

making its own independent determination of this issue, no attempt shall be made to search 

deeper to see whether the State was activated by some illicit motive where the reasons given are 

valid and bear some plausible relationship to the action taken.63 

50. In the subject dispute, the Decree was issued following necessary risk assessment; the fact 

that Claimant’s activities were highly environmentally sensitive and seriously damaging 

Respondent’s environment has been confirmed by a scientific research.64 The Study concluded 

that Claimant’s activities (i.e., exploitation of lindoro), inter alia, had contaminated Respondent’s 
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largest river, i.e., the Rhea River.65 The Study also concluded that the current level of 

contamination of the waters of the Rhea River places it among the top three most polluted rivers 

in the world.66 

51. Accordingly, to protect its environment and ultimately its population’s life, it was 

“reasonably necessary” –as recognized in international law –for Respondent, through 

Presidential Decree No. 2424, to revoke Claimant’s operating licenses and terminate the 

Agreement.67 

52. Furthermore, Respondent’s permanent sovereignty over its natural resources is recognized in 

international law and it can even be considered as ius cogens norm.68 The fact that there is a 

concession agreement does not mean transfer of the host state’s sovereignty over its natural 

resources for long periods of time.69 Let alone in the absence of stabilization clause in the 

Agreement, were it did even exist it couldn’t have fettered legislative –or sovereign –powers of 

Respondent.70 

53. Hence, Article 7 of the BIT should not be interpreted so as to limit Respondent’s powers to 

regulate in the public interest. Widening the notion of expropriation beyond its meaning in 

international law would mean that Respondent shouldn’t have enacted the necessary measure to 

regulate (or protect) the environment and public or health.71  By enacting Presidential Decree no. 

2424, Respondent acted within its police powers and, therefore, has not expropriated, directly or 

indirectly, Claimant’s investment.72 

2. The Measure was Taken in Response to Claimant’s Violation of Respondent Laws 
 

54. Even if the Tribunal were to accept Claimant’s allegation of expropriation, the alleged 

expropriation is legitimate and is not compensable because the measure was taken in response to 
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Claimant’s blatant violation of KEA, i.e., Respondent’s environmental legislation, and the 

Agreement.73  

55. The Agreement had expressly required that Claimant ‘must observe the laws in force in the 

Republic of Kronos throughout the performance of this Agreement, with the adaptations that may 

be necessary in light of new laws and regulations.’74 Claimant was also committed to comply 

with good practices for the sustainable exploitation of LINDORO, including the disposal of any 

waste resulting from the activities directly or indirectly related to the exploitation of 

LINDORO.75  

56. KEA was issued to minimize the externalities of environmentally sensitive activities in 

Respondent’s territory, including, but not limited to, Claimant’s activities.76 Among others, KEA 

dictated miners to protect the waters of the regions where the extraction took place from toxic 

mine waste. Otherwise, they could be subject to severe penalties, fines, the immediate 

withdrawal of environmental licenses with the forfeiture of facilities, and the obligation to 

compensate for the environmental damage.77 

57. However, the Study has demonstrated that Claimant has failed to avoid contamination of the 

Rhea River, which supplies water for the vast majority of the country, with toxic waste.78 In clear 

disregard of the Agreement and KEA, Claimant has blatantly failed to fulfill its environment-

related obligations, thereby empowering Respondent to, under the KEA, unilaterally revoke 

Claimant’s operating licenses and terminate the Agreement.79  

58. Hence, it would be surprising if Respondent is to be required to pay compensation as doing 

so will negate the very purpose of the measure.80 That is, to pay compensation would be to 

rewarding a wrongdoer, i.e., Claimant, or to recognize an absence of overwhelming public 

interest in the use of property.81 
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C. Respondent is not Liable for the Alleged Expropriation 

  
59. Even if in case the tribunal finds the measure to be expropriatory, Respondent will not be 

liable, because the measure in question falls under the general exceptions in Art. 10 BIT, which 

clearly acknowledges the obvious right of Respondent to regulate in the public interest82–i.e., to 

adopt or enforce legitimate measures that do not conform to the BIT obligations.83 To avoid any 

potential controversy, the natural right of Respondent to regulate84 is expressly stated under Art. 

10 of the BIT  

60. Respondent’s measure is justified under the general exceptions provision of the  BIT, for it 

was necessary: (1) for the conservation of the Rhea River; and (2) to protect human, animal or 

plant life or health.  

1. Prohibition of Exploitation of Lindoro was Necessary for the Conservation of 
Respondent’s Largest river, i.e., the Rhea River 

  
61. Under Article 10 of TK BIT, Respondent can ‘adopt or enforce a measure necessary…for 

the conservation of living or non-living exhaustible natural resources.’85 

62. The Decree was issued because Claimant’s operation –i.e., exploitation of lindoro –had 

contaminated the Rhea River, which is Respondent’s largest river. The fact that the exploitation 

of lindoro had contaminated the Rhea River waters has been proved beyond doubt.86  

63. Similar to the case involved in Methanex case that California’s decision to ban MTBE was 

based on a research report by the University of California (the UC Report), Respondent’s 

decision to prohibit exploitation of lindoro was primarily based on a research conducted by 

Kronian Federal University.87 California banned MTBE primarily based on one of the 

conclusions of the UC’s Report that there were significant risks and costs associated with water 
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contamination due to the use of MTBE.88 The tribunal held that the UC Report reflected 

scientific approach and that the mere fact that there was scientific disagreement about MTBE did 

not warrant a conclusion that the UC Report was a political sham.89 Furthermore, the tribunal has 

not accepted the contention that the UC Report was scientifically incorrect and it held that the 

Californian ban was held on reasonable scientific grounds, that MTBE contaminated 

groundwater and was difficult to clean up.”90  

64. Even if it was in October 2015 that Respondent’s the Ministry for Environmental Matters 

released data indicating that the concentration of toxic waste found in the Rhea River had sharply 

increased since 2010,91 Respondent awarded the Federal University USD 250,000 for the 

research which had been conducted to confirm whether the exploitation of lindoro had 

contaminated the Rhea River waters.92    

65. The Study was published on 15 May 2016 and it concluded that “the contamination of the 

Rhea River is undoubtedly a direct consequence of the exploitation of lindoro.”93 On average, for 

every ton of lindoro extracted, 79 tons of waste material, including graspel, must also be 

removed.94 The Study further concluded that the current level of contamination of the waters of 

the Rhea River places it among the top three most polluted rivers in the world.95 

66. Hence, issuance of the Decree was necessary measure pursuant to Art. 10.1 (c) of the BIT 

and thus Respondent is not liable for the alleged expropriation. 

2.  Prohibition of Exploitation of Lindoro was Necessary was Necessary to Protect Human, 
Animal or Plant Life or Health 

67. Respondent’s right under customary international law to adopt or enforce a measure 

necessary to protect human, animal or plant life or health96 is expressly restated in Art.10 TK 

BIT.97  
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68. Even in the absence of explicit general exceptions provision in the relevant BIT, the tribunal 

in Philip Morris v. Uruguay rejected the expropriation claim because it found ‘the regulations’ 

involved in that dispute ‘to have been adopted in fulfillment of Uruguay’s national and 

international legal obligations for the protection of public health’ and that the measures “were a 

valid exercise by Uruguay of its police powers for the protection of public health”98  

69. In Methanex case, California’s decision to ban MTBE was based on a research report by the 

University of California (the UC Report). The tribunal held that the UC Report reflected 

scientific approach and that the mere fact that there was scientific disagreement about MTBE did 

not warrant a conclusion that the UC Report was a political sham.99 Furthermore, the tribunal has 

not accepted the contention that the UC Report was scientifically incorrect.100  

70. In the subject case, prohibition of exploitation of lindoro, through the Decree, involved 

reasonable level of risk assessment.101 Claimant’s activities had been the cause for the rising 

incidence of specific diseases (e.g., cardiovascular disease (CVD) and microcephaly, both 

virtually non-existent prior to Claimant’s operations in Respondent’s territory) in the population 

of the surrounding areas.102 The Study has indicated that the sudden increase in CVD in 

Respondent’s territory over the past six years has been caused by Claimant’s activities as the 

Study could not identify any other factor other than exploitation of lindoro that may have caused 

such sudden increase in the disease.103 The Study acknowledges the presence of graspel, a toxic 

component released during the exploitation of lindoro,104 in the Rhea River waters105 and several 

studies demonstrated that there is a connection between water contamination by graspel and an 

increase in CVD in the population of the surrounding areas.106 Furthermore, the study has 
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demonstrated that Claimant has failed to avoid contamination of the Rhea River, which supplies 

water for the vast majority of the country, with toxic waste.107 

71. Hence, prohibition of exploitation of lindoro was necessary to protect life and/or health of 

Respondent’s population. That is what the Decree did108, i.e., issuance of the Decree and thereby 

prohibition of exploitation of lindoro was necessary measure pursuant to Art. 10.1(a) of the BIT 

and thus Respondent is not liable for the alleged expropriation. 

III. RESPONDENT HAS NOT VIOLATED FAIR AND EQUITABLE 
TREATMENT STANDARD 

72. The Tribunal from the very outset need not examine whether the FET standard has been 

violated, because Respondent’s action in question falls under the BIT’s general exceptions 

provision (A). If the tribunal proceeds to assess whether Respondent has violated the FET 

obligation, Claimant must prove that the FET standard has been violated (B). Respondent has not 

violated the FET standard for all of the following reasons: Respondent has not violated 

Claimant’s legitimate expectations (C); Respondent has treated Claimant’s investment in a 

manner which was not unreasonable, discriminatory, or arbitrary (D); and Respondent Accorded 

Due Process to Claimant (E). 

A. Respondent’s Measure in Question is Justified under the General Exceptions 
Provision of the BIT 

73. Because Respondent’s measures in question fall under the general exceptions in Art. 10 of 

the BIT, the Tribunal needs not to engage in the enquiry whether the MST is violated.109  

74. No controversy whatsoever remains concerning Respondent’s right to regulate in the public 

interest as the BIT clearly resolved such issue. According to Article 10 of the BIT Respondent is 

entitled to exercise its ‘sovereign right’ to adopt or enforce legitimate measures that do not 

conform to the BIT obligations.110 

75. The Decree was issued because Claimant’s operation –i.e., exploitation of lindoro –had 

contaminated the Rhea River, which is Respondent’s largest river. The fact that the exploitation 
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110 BIT, Art. 10; Newcombe (BIICL, 2008), at 3; Newcombe (2005), at 38. 



of lindoro had contaminated the Rhea River waters has been proved beyond doubt.111 Even if it 

was in October 2015 that Respondent’s the Ministry for Environmental Matters released data 

indicating that the concentration of toxic waste found in the Rhea River had sharply increased 

since 2010,112 Respondent had sponsored USD 250,000 for the research which had been 

conducted to confirm whether the exploitation of lindoro had contaminated the Rhea River 

waters.113   

76. The Study was published on 15 May 2016 and it concluded that “the contamination of the 

Rhea River is undoubtedly a direct consequence of the exploitation of lindoro.”114 On average, 

for every ton of lindoro extracted, 79 tons of waste material, including graspel, must also be 

removed.115 The Study also concluded that the current level of contamination of the waters of the 

Rhea River places it among the top three most polluted rivers in the world.116 

77. Hence, enactment of the Decree to prohibit exploitation of lindoro was necessary measure 

which falls under BIT Art. 10. The measure conforms to BIT Article 10.1 (c), which ‘allows’ 

Respondent to ‘adopt or enforce a measure necessary…for the conservation of living or non-

living exhaustible natural resources.’117 

78. Furthermore, Claimant’s activities had been the cause for the rising incidence of specific 

diseases (e.g., cardiovascular disease (CVD) and microcephaly, both virtually non-existent prior 

to Claimant’s operations in Respondent’s territory) in the population of the surrounding areas.118  

The Study has indicated that the sudden increase in CVD in Respondent’s territory over the past 

six years has been caused by Claimant’s activities as the Study could not identify any other 

factor other than exploitation of lindoro that may have caused such sudden increase in the 

disease.119 The Study acknowledges the presence of graspel, a toxic component released during 

the exploitation of lindoro,120 in the Rhea River waters121 and several studies demonstrated that 
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there is a connection between water contamination by graspel and an increase in CVD in the 

population of the surrounding areas.122 The study also demonstrates that Claimant has failed to 

avoid contamination of the Rhea River, which supplies water for the vast majority of the country, 

with toxic waste.123 

79. Respondent’s action is thus justified under Art.10 of the BIT, which provides that 

Respondent ‘can adopt or enforce a measure necessary to protect human, animal or plant life or 

health.’124 Hence, the Tribunal need not [and should not] engage in the enquiry whether the MST 

has been violated for the reason that Respondent’s measure in question was justified under the 

general exceptions provision and thus there is no way for Respondent to be liable.  

80. Though it is very unlikely for the tribunal to proceed to assessment of the alleged violation of 

MST given the measure in question falls under the BIT’s general exceptions, in case it does, 

Respondent submits that it has accorded Claimant’s investment MST.  

B. Claimant Must Prove that FET Obligation has Been Violated 
 

81. Article 6 of the BIT is captioned as ‘Minimum Standard of Treatment’ and it states that: 

‘Each Contracting Party shall accord to a covered investment treatment in accordance with 

the customary international law minimum standard of treatment of aliens, including fair 

and equitable treatment and full protection and security.’ [BIT, Article 6] (emphasis added) 

82. Because the meaning of the “FET” standard is not the same in all IIA in which it appears,125 

the tribunal must consider the ultimate source of the FET obligation; the source determines the 

content of the standard and the liability threshold.126 It should be noted that ‘a provision 

containing the FET standard is not an authorization to go outside the law and to apply equitable 

principles.’127 
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83. In examining a provision of an IIA containing an autonomous –or–free standing –FET 

standard, arbitral tribunals have interpreted the standard to include, inter alia, the protection of 

legitimate expectations, good faith, transparency, consistency and due process. However, not all 

of these features of the autonomous fair and equitable treatment standard are reflected in the 

international minimum standard.  

84. Where the relevant treaty ties the FET obligation to the customary international law 

minimum standard of treatment of aliens, as the present BIT does, the threshold of liability as 

applied by arbitral tribunals has been generally higher: the State’s conduct needs to be egregious 

or outrageous in accordance with the Neer case.128   

85. The features of an autonomous FET standard are NOT reflected in the international 

minimum standard. It is generally recognized that there is no MST in customary international 

law outside the areas of: (a) the administration of justice (i.e., denial of justice); (b) the treatment 

of aliens under detention; and (c) full protection and security.129 

86. Art. 6 BIT ties the FET obligation to the customary international law minimum standard of 

treatment of aliens and thus sends out a message to this Tribunal that the Tribunal cannot go 

beyond what customary international law declares to be the content of the MST.130 Also, the BIT 

conveys a clear message that only the very serious acts of maladministration can be seen as 

violating the treaty.131  

87. Hence, Claimant must prove that Respondent’s conduct is egregious or outrageous and that 

the measure in question relates to an area effectively regulated by customary international law.132 

C. Respondent has not Vitiated Claimant’s Legitimate Expectations 
 

88. The investor’s legitimate expectations, i.e., a concept which is an arbitral innovation from the 

expansive notion of FET,133 cannot & should not be determined from the perspective of the 

                                                             
128 Cargill v. Mexico, ¶ 284; Glamis v United States, ¶ 616; Thunderbird v Mexico, ¶ 194; Saluka v Czech Republic, 
¶ 292 
129 OECD, 2004, p. 9, Note 34. 
130 UNCTAD (2012) at 28-29; Loewen v. United States, ¶ 128; ADF Group v United States, ¶ 119. 
131 Newcombe (2005), at 30; UNCTAD (2012), at 13, 28; Cargill v. Mexico, ¶ 284; Jennings and Watts, at 570; 
Brownlie, at 526. 
132 Glamis v United States, ¶¶ 600 et seq; UNCTAD (2012), at 10; Sornarajah (2010), *_ 



investor only;134 ‘instead the regulatory framework and the conduct of the host state, expressed 

in objectively demonstrable terms, and all circumstances surrounding the investment must serve 

as the appropriate framework for legitimate expectations.’135 

89. Only those expectations which were ‘reasonable and legitimate in the context in which the 

investment was made’ may be protected.136 Thus, Respondent respectfully requires that, in 

assessing Claimant’s allegation of legitimate expectations, the tribunal should consider all the 

circumstances surrounding the subject case.137  

90. Consideration of all the circumstances clearly shows that: (1) Claimant had no legitimate 

expectations based on Respondent’s legal framework; (2) Claimant’s reliance on the Agreement 

was not reasonable; (3) Claimant had no legitimate expectations based on assurances or 

representations. 

 1. Claimant had no Legitimate Expectations Based on Respondent’s Legal Framework 
 

91. Respondent admits that legitimate expectations of an investor are based, inter alia, on the 

legal framework of the host state existed at the time the investment was made. Respondent 

further admits that stable and predictable legal framework is important for investment protection.  

92. Nonetheless, Respondent strongly argues, as several authorities do, that ‘the regulatory 

regime affecting investment must adapt to changes in society.’138 “Law should promote 

regulatory transitions that foster sustainable development through changes to economic, 

environmental, health and safety regulation.”139 

93. In the dispute at hand, Respondent had neither a regulatory framework for the mining 

industry nor a comprehensive environmental regulation when Claimant acquires the 

investment.140 But, no reasonable foreign investor in the shoes of Claimant would have expected 
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that Respondent would not enact new laws and regulations [affecting the investment]. For 

stronger reason, no ‘reasonable’ or ‘legitimate’ expectations could have existed as the duration of 

the Agreement was [envisioned to be] eighty years141 and that even the Agreement had required 

Claimant to make ‘adaptations that may be necessary in light of new laws and regulations.’142 

2. Claimant’s Reliance on the Agreement was not Reasonable  
 

94. Even if it is recognized that an investor may have expectations based upon contractual 

commitments, such expectations cannot be legitimate if there is no stabilization clause or 

umbrella clause.143 In the subject dispute, there is no stabilization clause in the Agreement. Nor 

is there umbrella clause in the BIT which guaranteed total stability for the Agreement.144 Even 

the Agreement itself, in stating ‘Claimant must observe the laws in force in Respondent 

throughout the performance of the Agreement, with the adaptations that may be necessary in 

light of new laws and regulations’145 seems to have indicated that the investment would become 

no longer viable because of stricter  (or necessary) environmental laws.146   

95. Furthermore, under the section dealing with obligations of Claimant, the Agreement provides 

that  

“[t]he exploitation of LINDORO is subject to the issuance of the public licenses 

required by the Ministry for Agriculture, Forestry and Land as described in Attachment 

2 of this Agreement. This list may be modified in light of new laws and regulations, 

which will be considered as automatic amendments to this Agreement, unless the 

Parties expressly agree otherwise.”147 

96. Hence, in the absence of any mechanism of ensuring total stability for the Agreement but 

rather given clear indications exist in the Agreement itself to the effect that Respondent could 
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interfere through necessary laws and regulations, Claimant’s reliance on the Agreement was not 

legitimate.148 

 3. Claimant had no Legitimate Expectations Based on Assurances or Representations  
 

97. Of course Respondent admits that a foreign investor may have expectations based on the 

conduct of the host state such as promises or assurances and representations. It is necessary, 

however, to “identify the parameters of those types of conduct, on the part of the host state, 

which determine the boundaries of the sphere of legally relevant expectations.”149 An investor 

claiming to have legitimate expectations based on the conduct of the host state must show that 

the state’s conduct, expressed in objectively demonstrable terms, gave rise to ‘reasonable’ 

expectations.150  

98. Respondent made no promises or representations on which Claimant reasonably could have 

relied.151 No assurances or representations have been made that Respondent would not enact 

environmental legislation or take legitimate measures for the duration of the Agreement.152 As 

Claimant’s reliance on the Agreement was not reasonable because, inter alia, total stability for a 

contract is only guaranteed by an umbrella clause, or stabilization clause.153 Claimant couldn’t 

have reasonably relied on its operating licenses.  

99. Indeed, some arbitral tribunals recognized that a license given to a foreign investor by the 

host state may serve as a specific assurance154 on which the investor’s expectations may be 

based.155 This is not, however, the case in the subject dispute. Claimant could not have expected 

that its operating licenses would last the duration of the Agreement, for the very Agreement 

precludes such expectations. Respondent respectfully requests the tribunal to look at the relevant 

section of the Agreement which states:156 
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 “[t]he exploitation of LINDORO is subject to the issuance of the public licenses 

required by the Ministry for Agriculture, Forestry and Land as described in Attachment 

2 of this Agreement. This list may be modified in light of new laws and regulations, 

which will be considered as automatic amendments to this Agreement, unless the 

Parties expressly agree otherwise.”  

100. Moreover, the Agreement provides that ‘every two years agents of the Ministry for 

Environmental Matters would inspect Claimant’s activities at the Site and the related disposal 

activities’ and ‘should the inspection result in the approval of the activities undertaken by the 

Company, the Ministry for Environmental Matters shall issue a certificate valid for another two 

(2) years.’157 

101. Claimant couldn’t also reasonably rely on the Presidential statements158 for the obvious 

reasons that they were not clear and unequivocal159 and that they were not directly addressed to 

Claimant.160 

D. Respondent has Treated Claimant’s Investment in a Manner Which was not 
Unreasonable, Discriminatory, or Arbitrary 

  
102.  The facts of the case clearly show that Respondent’s actions were reasonable, not arbitrary, 

and not discriminatory. Even if it was in October 2015 that Respondent’s the Ministry for 

Environmental Matters released data indicating that the concentration of toxic waste found in the 

Rhea River had sharply increased since 2010,161 Respondent has not immediately prohibited 

exploitation of lindoro; rather Respondent granted USD 250,000 for the research which had been 

conducted to confirm whether the exploitation of lindoro had contaminated the Rhea River 

waters.162 Prohibition of lindoro was necessary and reasonable as the Study concluded that the 

activity not only had contaminated Respondent’s largest river but also had caused diseases 

affecting the health and life of Respondent’s population.163 The KEA dictated miners to protect 
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the waters of the regions where the extraction took place from toxic mine waste. Otherwise, they 

could be subject to severe penalties, fines, the immediate withdrawal of environmental licenses 

with the forfeiture of facilities, and the obligation to compensate for the environmental 

damage.164  

103. Because the Study has confirmed these highly damaging effect of exploitation of lindoro, 

Respondent enacted the Decree, which was a measure of general application that prohibited 

exploitation of lindoro in the entire Respondent territory and terminated all government 

contracts, licenses, and concessions for the exploitation of lindoro.165 That is, enactment of the 

Decree was preceded by [and based on] scientific evidence –i.e., the Study.   

104. Hence, by terminating the Agreement and revoking Claimant’s operating licenses 

accordingly, Respondent acted in a manner that was reasonable, not arbitrary, and not 

discriminatory. The fact that Claimant was the only company allowed to exploit lindoro in 

Respondent’s territory166 does not make any difference as the Decree was a measure of general 

application that has been issued based on scientific evidence –i.e., the Study.167 

E. Respondent Accorded due Process to Claimant 
 

105.  Respondent had every right to regulate in the public interest; Respondent had sovereign 

right to protect its environment and life and health of its population. This is what Respondent did 

by enacting the KEA and the Decree. Respondent has exercised its police power without 

violating Claimant’s due process rights.  

106.  The denial of due process is a high standard, only met where there is “particularly serious 

shortcoming and egregious conduct that shocks, or at least surprises, a sense of judicial 

propriety.”168 Such violations include: denial of access to justice or courts; unreasonable delay in 

proceedings; failure to execute final judgments or arbitral awards; discrimination against the 

foreign litigant; and failure to give notice of the proceedings or failure to provide an opportunity 
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to be heard.”169 Furthermore, tribunals do not have ex aequo et bono power to disregard a state’s 

laws and administrative concerns when deciding if its actions violate the FET standard.170 

107. Respondent has not immediately prohibited exploitation of lindoro when the Ministry for 

Environmental Matters released data indicating that the concentration of toxic waste found in the 

Rhea River had sharply increased since 2010.171 Rather, exploitation of lindoro, through the 

Decree, was prohibited after the Study has indicated the devastating effects of the activity on the 

environment and health or life of Respondent’s population. Thus, Respondent treated Claimant 

as fairly as possible in light of the seriousness of the situation.  

IV. RESPONDENT HAS NOT VIOLATED FULL PROTECTION AND 
SECURITY REQUIREMENT 

 

108. The BIT expressly prescribes the customary international law minimum standard of 

treatment of aliens as the minimum standard of treatment to be afforded to a covered 

investment172 and thus the concept of ‘full protection and security’ in Article 6 BIT does not 

require treatment in addition to or beyond that which is required by the customary international 

law minimum standard of treatment of aliens.173 It is well recognized that the standard of ‘full 

protection and security’ in the customary international law minimum standard of treatment of 

aliens applies only to the physical protection or security of the investor and its assets.174  Even in 

such cases, the standard of protection merely requires due diligence and does not create absolute 

liability.175  

109. There is no single authority suggesting that Respondent’s justified termination of the 

Agreement to be assessed under the standard of full protection and security. Nor is there any 

evidence whatsoever in the present case enabling Claimant to allege that Respondent violated the 

level of police protection required under customary international law. 
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V. RESPONDENT ACTED WITH TRANSPARENCY 

110. The principle of transparency does not generally require a host state to act “totally 

transparently.”176 The transparency requirement should not be interpreted too literally so as to 

impose upon host states inappropriate and unrealistic obligations.177 Even if the present BIT 

contains a provision on transparency requirement178, the tribunal should not consider such 

provision to mean demanding expanded interpretation than if the principle were not expressly 

stated.  

111. Respondent’s actions meet the standard for transparency, as required in Article 8 BIT. The 

Decree and the Study preceding it have been published ‘in such a manner as to enable interested 

persons to become acquainted with them.’179 There is no evidence, however, which suggests that 

Respondent failed to provide Claimant a reasonable opportunity to comment on the KEA and/or 

the Decree prior to their entry into force and even where that was the case, it does not mean 

Respondent acted without transparency.  

112. Even in case where it is assumed that Respondent did not provide Claimant a reasonable 

opportunity to comment on the KEA or the Decree, it should not, however, be concluded that 

Respondent acted without transparency, for such decision must rest on the wording of the 

transparency provision of the BIT. The BIT requires, ‘to the extent possible’,180 Respondent to 

‘endeavour its best efforts to provide Claimant a reasonable opportunity to discuss the measures 

prior to their entry into force, ‘with due regard to the domestic laws of Respondent.’181 

Respondent has not provided Claimant an opportunity to comment on the KEA as it was the 

constitutional authority of the Speaker of the House to waive such requirement.182 And, it was 

not possible, reasonable and necessary for Respondent to discuss with Claimant on the Decree in 

light of the Study’s –scientific– conclusions and the urgency situation. Therefore, Respondent’s 

actions were transparent.  
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VI. RESPONDENT’S COUNTERCLAIM IS ADMISSIBLE 
 

113. It is generally recognized in international investment arbitration proceedings to submit 

counterclaim by the respondent State for violation of environmental and/or human right 

obligations by the claimant.183 The foreign investor has an obligation to obey the laws of the host 

state. Accordingly, a host state’s counterclaims based on violation of its domestic laws by the 

investor should be admissible.  

114. In Urbaser v. Argentina case, Argentina submitted counterclaim alleging that the claimant 

failed to perform its obligations under the relevant concession contract and thus violated the 

principle of good faith and pacta sunt servanda under both Argentine law and international law. 

The tribunal found itself competent to hear Argentina’s counterclaim. Similarly, the tribunal in 

Burlington v Ecuador granted the two counterclaims raised by Ecuador. One of the 

counterclaims raised by Ecuador was environmental counterclaims related to the alleged 

contamination of soil and groundwater on the land sites that the claimant exploited. The tribunal 

in Al Warraq v. Indonesia admitted jurisdiction over counterclaim based on violation of domestic 

laws because the applicable agreement of the parties imposes on the investor an obligation to 

comply with the domestic laws of the host State. 

115. In the present case, the Agreement provides that ‘Claimant must observe the laws in force in 

Respondent throughout the performance of the Agreement, with the adaptations that may be 

necessary in light of new laws and regulations’. Respondent enacted KEA to minimize the 

externalities of environmentally sensitive activities in Respondent’s territory, including, but not 

limited to, Claimant’s activities.184 Among other obligations aimed at protecting Respondent’s 

environment and human health, KEA requires miners to fully protect the waters of the region 

where the extraction takes place from toxic mine waste. Failure to comply with said obligation 

may lead to severe penalties, including the obligation to remedy and/or compensate the 
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environmental damage.185 Moreover, the BIT clearly provides that the polluter should bear the 

cost of pollution.186  

116. The Study concluded that the contamination of the Rhea River, which is Respondent’s 

largest river that supplies water for the vast majority of the country, is undoubtedly a direct 

consequence of the exploitation of lindoro, i.e., Claimant’s activity.187 The Study has 

demonstrated that Claimant has failed to avoid contamination of the Rhea River with toxic 

waste.188 The Study further concluded that the current level of contamination of the waters of the 

Rhea River places it among the top three most polluted rivers in the world. 

Respondent’s counterclaim satisfies consent (A) and factual connection requirements (B).  

A. Respondent’s Counterclaim Satisfies Consent Requirement 
 

117. Respondent acknowledges that consent is the cornerstone of international investment 

arbitration. In the absence of express exclusion of counterclaim in the relevant BIT, a host state’s 

consent to arbitrate is expressed in its standing offer which applies to investor’s claim and the 

host states counterclaim.189 An investor expresses its consent to arbitrate, including counterclaim, 

by accepting the standing offer –by filing its request for arbitration.190  Thus, the Scope of 

consent is not restricted without express exclusion of counterclaims agreed by both parties.  

118. In Urbaser v. Argentina case, the Claimants’ raised an objection that their acceptance, 

which did not explicitly excluded counterclaims, of the offer to arbitrate was limited only to 

disputes arising from damage caused to their investment, ruling out any potential losses by 

Argentina.* In rejecting the objection, the Tribunal pointed out that it would be contradictory to 

further admit that Claimants would be able to render the right to counterclaims nonexistent 

merely by restricting the acceptance to their own claims. 

119. In the present dispute, the scope of consent in Article 11 of the BIT encompasses 

counterclaim, because Respondent’s counterclaim arises out of Claimant’s violation of 
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environment-related obligations stipulated in the KEA, the Agreement and Article 9 of the BIT. 

Claimant consented to arbitrate Respondent’s counterclaim by filing its request for arbitration 

which did not explicitly excluded counterclaims. 

120. Furthermore, Respondent’s counterclaim is admissible pursuant to the procedural rules 

applicable to this proceeding. According to Article 11.3 of the BIT, this arbitration proceeding is 

governed by the Arbitration Rules of the SCC. The Rules, under Article 9 (1) (iii), entitles 

Respondent to submit counterclaims.  

 B. Respondent’s Counter claim has Direct Connection with the Original Claims 
 

121. Generally, existence of factual link between original and ancillary claims is sufficient to 

establish jurisdiction over counterclaims.191 It is not appropriate to interpret the connection 

requirement over-restrictively.  

122. Claimant’s claims before this tribunal arise out of termination of the Agreement and the 

reason for the termination is the basis of Respondent’s counterclaim.  Respondent, through the 

Decree, terminated the Agreement because Claimant’s activities caused devastating 

environmental damage, particularly Claimant’s activities had contaminated Respondent’s largest 

river that supplies water for the vast majority of the country. In violation of environment-related 

obligations arising from the KEA and the Agreement, Claimant has failed to avoid contamination 

of the Rhea River with toxic waste. Respondent’s counterclaim is that Claimant must pay 

compensation for the environmental damage it caused in Respondent’s territory. Hence, 

Respondent’s counterclaim satisfies beyond doubt the connection requirement.  
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VII. PRAYERS FOR RELIEF 
 

Respondent respectfully requests this Arbitral Tribunal to: 

1. Declare it lacks jurisdiction over the dispute on the grounds that Claimant is not an 
investor under the BIT; 
2. Declare that Claimant's requests are not admissible; 
3. Declare that Claimant's claims be entirely rejected; and 
4. Order Claimant to pay USD 150,000,000 for the damage arising out of its 
operations in Kronos 

 


