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STATEMENT OF FACTS 
 

TICADIA-KRONOS BIT 

 

1. On 30 June 1995, the Republic of Ticadia and the Republic of Kronos [“Respondent”] 

concluded the Agreement for the Promotion and Reciprocal Protection of Investments 

[“TK-BIT”] 

  

THE CONCESSION AGREEMENT AND PERFORMANCE 

 

2. Respondent and Fenoscadia Limited [“Claimant”] entered into the Concession Agreement 

[“the CA”] in June 2000 granting Claimant the concession right to extract the rare earth 

mineral, Lindoro, in Respondent’s territory, which it began to operate eight years thereafter. 

As Respondent did not have a comprehensive mining regulatory framework before 2015, 

Respondent issued compliance certificates to Claimant for its performance clearing them 

only for adherence to existing industrial accident standards under CTEIA.   

 

THE KEA AND MEM DATA 

 

3. In March 2015, the new Government of Respondent submitted a draft bill, which was later 

passed as the KEA aiming to protect the environment and health by minimizing the 

externalities of environmentally-sensitive activities in Respondent’s territory. This new 

environmental stewardship directed the MEM to conduct an inspection, which found that 

the volume of toxic wastes found in the Rhea River has sharply increased since Claimant 

terminated its mining activities in Ticadia and concentrated its Ticadian business in its 

Lindoro-extracting operations in Respondent’s territory.   

 

THE KFU STUDY 

 

4. In order to confirm the MEM data pursuant to the new KEA, researchers at the Kronian 

Federal University conducted a study to establish whether the toxic waste was caused by 

Claimant’s activities, and indeed confirmed that its release of toxins and graspel has 

undoubtedly contaminated the Rhea River. In addition, there was a noted increase in health-

diseases in the area such as CVD and Microcephaly. Despite the prior certifications clearing 

Claimant for industrial accidents prevention, Respondent found Claimant to have violated 

its environmental obligations at the expense of Respondent’s environment and the health 

of its population.  
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ENACTMENT AND IMPLEMENTATION OF THE DECREE  

 

5. Invoking the precautionary principle, and as preventive measure as the Lindoro may be 

harmful per se to the health of its population, Respondent enacted on 7 September 2016 

the Decree, which prohibited the exploitation of Lindoro; revoked all Lindoro licenses and 

contracts; required operators to pay for proven damages, and ordered the seizure of 

extracted Lindoro as guarantee for compensation against proven environmental damage. 

Pursuant to the Decree and the Study, Respondent thereafter terminated the license of 

Claimant, who was found to have violated its obligations under the KEA, and its duty to 

protect the Rhea River from environmental harm.  

  

REFERRAL TO ARBITRATION AND COUNTERCLAIM 

 

6. Instead of admitting its KEA violations and offering a mutually acceptable outcome, 

Claimant filed this request for arbitration and requested compensation of no less than USD 

450,000,000. Claimant should have pursued all its claims and remedies before 

Respondent’s domestic courts, as the FITR clause was already triggered by virtue its 

lawsuit to suspend and to challenge the Decree before Respondent’s Federal Court. 

Accordingly, even if it affirms jurisdiction over the claim, the Tribunal must give due 

course to Respondent’s counterclaims, and direct Claimant to pay the amount of USD 

150,000,000. 

 

 

 

 

 

 

 

 



   

 

3 

 

LIST OF ARGUMENTS 

JURISDICTION 

 

7. The Tribunal lacks jurisdiction as the Parties have agreed to bring any “investment dispute” 

arising from the termination of the CA to the exclusive jurisdiction of Respondent’s 

domestic courts. Moreover, Claimant’s "Lindoro-extracting operations" is not a treaty 

investment and is outside the scope ratione materiae of this Tribunal’s jurisdiction. 

Additionally, Claimant is not entitled to invoke protection of the TK-BIT as it is no longer 

entitled to protection as an enterprise of Ticadia. (Section I)  

 

ADMISSIBILITY 

 

8. The Tribunal cannot admit the current compensation claim, as the Fork-in-the-Road 

[“FITR”] clause was already triggered by the mere filing by Claimant of its lawsuit to 

suspend and challenge the Decree, which constitutes a “choice” under the Dispute 

Settlement Clause of the TK-BIT. Moreover, as the dispute also alleges a claim for illegal 

expropriation that is similar to the lawsuit before Respondent’s Federal Court, this Tribunal 

must decline to hear Claimant’s compensation claim. Additionally, Claimant has submitted 

a “dispute for resolution” as required under Article 11(2) TK-BIT, sufficient to trigger the 

FITR clause. (Section II) 

 

9. For administrative efficiency, Respondent’s counterclaims are admissible in accordance 

with the rules of the Tribunal, which only require that they be attached to Respondent’s 

Answer. In any event, Claimant has given its consent to its filing, pursuant to a broad 

interpretation of Article 11 TK-BIT. As such, Claimant’s failure to compensate Respondent 

for damages arising from its violations of the KEA renders the existence of a direct 

connection between the primary claim and the counterclaims, both factually and legally. 

(Section III) 

 

MERITS 

 

10. Respondent’s termination of the CA, Claimant’s licenses, and seizure of extracted Lindoro 

pursuant to the Decree, KEA, and other related acts [“Respondent’s Measures”] do not 
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amount to a prima facie expropriation by virtue of non-payment of compensation. Even if 

there was a prima facie case of expropriation, Respondent’s measures do not effect an 

expropriatory taking, directly or indirectly. 

 

11. Moreover, even if there was a taking, it was a non-compensable regulatory taking as it was 

an exercise of sovereignty within the scope of Respondent’s police powers.  

 

12. Finally, Respondent’s Measures adheres to the transparency test under Article 8 TK-BIT. 

(Section IV) 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE PRESENT DISPUTE 

 

13. Following Claimant’s and Respondent’s [“the Parties”] inability to settle the dispute 

through amicable negotiations, Claimant has improperly invoked Article 11 TK-BIT as the 

arbitration provision,1 and the Tribunal lacks jurisdiction as [A] the Parties have consented 

“to bring matters relating to the termination of the CA, even by expropriation”, to the 

exclusive jurisdiction forum under the CA. Alternatively, [B] the Tribunal lacks 

jurisdiction ratione materiae, and [C] personae over the present dispute. 

 

A. By agreement, the Parties have opted out of Article 11 TK-BIT’s DSM clause in 

favor of the exclusive jurisdiction clause under the CA 

 

14. Respondent submits that while Claimant continues to enjoy substantive protections 

guaranteed to it under the TK-BIT, the Parties have [1] “intended and consented” to opt out 

of the DSM under Article 11 TK-BIT by virtue of the exclusive jurisdiction clause under 

the CA, [2] and their “intent” to do so is proven by the fact that the CA is a mere Service 

Contract.  

 

1. The CA’s exclusive jurisdiction clause embodies the Parties’ intent to 

preclude the present dispute from being brought to the Tribunal 

 

15. The CA’s jurisdiction clause expressly provides that all matters regarding the termination 

of the CA, effectively including within its scope a termination by expropriation, shall be 

brought exclusively before Respondent’s domestic courts.2 Thus, Respondent submits that 

Claimant should have brought the present claim for compensation, arising from an alleged 

expropriation of its Lindoro extraction operations, before Respondent’s domestic courts.  

 

                                                 
1 RFA, ¶1 
2 Article 8, Ex. 2, p. 48 
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16. The Parties’ intent and consent to accord Respondent’s domestic court’s exclusive 

jurisdiction over the termination, even by expropriation, are enshrined in two key 

provisions of the CA: [a] the forum-selection clause, which must be interpreted in 

conjunction with [b] the choice of law clause. 

 

a. The forum-selection clause requires the present dispute to be 

exclusively brought to Respondent’s domestic court  

 

17. Article 7 of the CA which embodies the forum-selection clause provides that: 

“any disputes arising out of this Agreement, including its termination, shall be 

submitted to the courts of the Republic of Kronos, who holds exclusive jurisdiction.”  

 

18. The exclusivity of Respondent’s domestic courts is clear from the above provision, which 

must be upheld by this Tribunal, which must decline to exercise jurisdiction over the 

present dispute. This is consistent with the holding in SGS-Philippines that ‘when the 

parties have agreed on how such a claim is to be resolved, and exclusively’, the tribunal 

should respect the autonomy of the parties, and should not exercise jurisdiction over the 

dispute.3 

 

b. Allegations of breaches of BIT obligations are within the scope of 

the choice of the law clause  

 

19. The foregoing Article 7 must further be read together, and in conjunction with the Article 

6 of the CA, which stipulates that: 

“This Agreement and the obligations each party undertakes herein are governed by the 

laws of the Republic of Kronos, including other International Laws and instruments 

that binds the Republic of Kronos.” 

 

20. Based on the express inclusion of the terms ‘other international laws and instruments’ in 

the above choice of law clause, the Parties clearly intended to apply not only domestic law 

but also international law to their CA and obligations under the contract. This inclusion of 

the TK-BIT as applicable law thereby recognizes and affirms the intent of the Parties to 

allow Claimant to invoke substantive protections under the TK-BIT only through the 

exclusive jurisdiction clause of the CA.  

 

                                                 
3 SGS-Philippines, ¶155 
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21. Thus, Respondent submits that this Tribunal must therefore interpret and read Articles 6 

and 7 of the CA according to their ordinary meaning,4 and hold that Claimant is entitled to 

invoke substantive protections under the TK-BIT, on the condition that they must be 

brought exclusively before Respondent’s domestic courts.  

 

22. In disposing of a similar issue on whether the contractual DSM precludes the tribunal’s 

jurisdiction over the case, the SGS-Philippines5 and BIVAC6 tribunals held that the dispute 

must be submitted to the exclusive jurisdiction forum as the “compromissory clause” 

assumes BIT obligations and “constitutes as the lex specialis that overrides the interstate 

jurisdictional arrangements”.7 In fact, this approach was employed by the tribunals therein 

despite the presence of an umbrella clause under the relevant BITs.8 This approach is 

further to be distinguished from the approach adopted in Vivendi Annulment which upheld 

that a contractual compromissory clause does not preclude the tribunal’s jurisdiction over 

the dispute 9  as in that case, the exclusive jurisdiction clause does not assume treaty 

obligations, only contractual disputes.10 

 

23. In the present matter, the Parties have consented “by express agreement” as embodied in 

Articles 7 and 6 collectively, that any dispute involving breaches of International law 

obligations must be brought restrictively to the exclusive jurisdiction forum under the CA. 

In fact, as the TK-BIT does not include an umbrella clause, the contractual DSM in the CA 

clearly constitutes as the lex specialis,11 lex voluntatis, and lex posteriori that governs the 

relationship of the Parties.12  

 

24. Thus, to respect the autonomy of the Parties, this Tribunal must decline jurisdiction over 

Claimant’s claim, which can only be brought to Respondent’s domestic courts pursuant to 

the exclusive jurisdiction clause of the CA. 

 

                                                 
4 Article 31, VCLT 
5 SGS-Philippines, ¶¶130-135 
6 BIVAC, ¶146 
7 SGS-Philippines, ¶155; BIVAC, ¶159 
8 SGS-Philippines, ¶127; BIVAC, ¶160 
9 Vivendi Annulment, ¶98 
10 Vivendi I, p. 2 
11 SGS-Philippines, ¶141 
12 Vivendi Annulment, ¶98 
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2. Intent to opt out of Article 11 DSM is proven by the fact that the CA is a 

mere Service Contract  

 

25. The Parties clearly decided to opt out of Article 11 TK-BIT as the CA was merely a Service 

Contract in that Respondent merely hired Claimant to provide the service of extracting 

Lindoro from the Site for a period of 80 years in return for monetary benefit.13 

 

26. The Burlington tribunal in fact noted that a way to distinguish a Service Contract intended 

by the host state and the investor to be merely a form of commercial investment, from other 

contracts that is treaty investment protected under the relevant BIT, is to determine which 

entity funded the exploration and discovery of the mineral. The tribunal observed that if 

the host state undertook all the risks of exploration and merely sought out an investor to 

provide the service of extracting the mineral aggregately owned by it, then the contract is 

likely to be a mere Service contract governed exclusively under the host state’s domestic 

law.14 

 

27. Similarly, Respondent bore all the risks of exploration of Lindoro, to the extent of taking 

IFC loans to further fund the discovery and research of Lindoro.15 In fact, it only selected 

Claimant from two other bidders to provide it the service of extracting Lindoro16 as the 

latter offered the highest return of 22% gross revenue from the sales of the mineral.17  

 

28. From the foregoing, it is clear that Respondent and Claimant have decided by agreement 

that any dispute between them arising from or relating to the “termination” of the CA, even 

by an “alleged expropriation by Respondent” must be brought by Claimant before 

Respondent’s domestic courts pursuant to the exclusive jurisdiction clause of the CA. 

 

B. Claimant’s Lindoro-extracting Operations, the CA and the Extracted Lindoro at 

the Site are not Treaty Investments under Article 1(1) TK-BIT 

 

                                                 
13 State Contract p. 5 
14 Burlington, ¶7 
15 Facts, ¶3 
16 Facts, ¶4 
17 Facts, ¶8 
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29. Claimant’s Lindoro-extracting operations, CA and extracted Lindoro are not treaty 

investments, which are outside from the scope ratione materiae of this Tribunal’s 

jurisdiction pursuant to TK-BIT. 

 

30. Article 1 TK-BIT stipulates that: 

“The term “investment” means: ... 

(f) an interest arising from the commitment of capital or other resources to 

economic activity in the territory of a Contracting Party, such as under: 

(i) a contract involving the presence of an investor’s property in the territory of the 

Contracting Party, including a concession” 

(h) any other tangible or intangible, movable or immovable, property and related 

property rights acquired in the expectation of or used for the purpose of economic 

benefit or other business purpose.”  

 

31. The foregoing provision prescribes a closed-list definition of ‘investment’ by its phrasing 

and the words ‘investment means’ followed by an exhaustive list of assets. The definition 

clearly includes within its scope “interest and property” but not “contract” or “underlying 

economic activity” per se, which are mentioned only in reference to the term “interest”. 

Thus, any asset not primarily and specifically listed cannot qualify as a treaty investment 

entitled to protection under the TK-BIT.18  

 

32. Accordingly, Respondent submits that although Article 1(1)(f) TK-BIT mentions 

“concession contract” and “underlying economic activity”, (i) the “Lindoro extraction 

operations” as an underlying economic activity over which the rights and obligations of the 

parties are enshrined in the CA, is therefore not a protected treaty investment.19 Moreover, 

(ii) the extracted Lindoro at the Site does not qualify as the “tangible, movable property” 

listed under Article 1(1)(h) TK-BIT, as it does not belong to Claimant. 

 

33. Firstly, Claimant’s Lindoro operations as the underlying economic activity, and the CA a 

contract, are not protected under Article 1(1)(f) TK-BIT since it only accords protection 

over Claimant’s “interest” in its commitment of capital and resources, which in this case 

are Claimant’s mining equipment and facilities at the Site, which Respondent has left 

untouched as elaborated, infra.20 

 

                                                 
18 Malik, p. 13 
19 Harb, p. 4 
20 Respondent’s Memorial, Section IV 
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34. Secondly, the extracted Lindoro from the Site does not constitute as “tangible, movable 

property” under Article 1(1)(h) TK-BIT. A State has permanent sovereignty over its natural 

resources, including Lindoro.21 In fact, the seizure of the extracted Lindoro as guarantee 

for Claimant’s environmental damages by virtue of Article 4 of the Decree does not render 

the Lindoro to be owned by Claimant. As agreed upon by the Parties under Article 1.2 of 

the CA, Claimant is only granted the concession right to extract Lindoro as a service, but 

it has not granted the ownership of Lindoro over Claimant even after it has been extracted 

from the ground. 

 

35. In view of this, Claimant’s Lindoro-extracting operations, the CA and extracted Lindoro 

are not qualified treaty investments and the Tribunal lacks jurisdiction ratione materiae to 

hear the present dispute. 

 

C. Claimant has lost protection as it is no longer an enterprise of Ticadia under 

Article 1(4) TK-BIT 

 

36. In the alternative, the Tribunal lacks jurisdiction ratione personae as Claimant has lost its 

treaty protection as it is no longer an enterprise of Ticadia but has become factually a 

Kronian national by virtue of the control over the enterprise by Respondent’s nationals and 

the relocation of its seat of operation in Respondent’s territory.22 

 

37. To be entitled to treaty protection, an investor must be a ‘national’ of a Contracting Party 

as defined by the term “investor” laid down in the relevant BIT.23 When no test is laid down 

in the BIT, the Tribunal must apply the most applicable test consistent with the object and 

purpose of the BIT and other principles of international law, and with the circumstances of 

the investor, who must at a minimum be either constituted or incorporated in the host state. 

24 

 

38. Article 1(4) TK-BIT defines an ‘investor’ as: 

“a person or an enterprise of a Contracting Party, that seeks to make, is making, or 

has made an investment in the other Contracting Party's territory.”  

                                                 
21 GAR 
22 ARFA, ¶3 
23 SGS-Paraguay, ¶¶93-94 
24 Article 31, VCLT; Enron, ¶¶42-56 
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39. Accordingly, Respondent submits that to determine whether Claimant is an enterprise of 

Ticadia, the Tribunal must [1] depart from the sole application of the state of incorporation 

test, and [2] proceed to employ the effective nationality tests, given the circumstances of 

its control and operations. 

 

1. When warranted, the Tribunal may employ nationality tests other than the 

state of incorporation test due to the absence of standards under Article 1(4) 

TK-BIT 

 

40. BITs have adopted two (2) standards, whether solely or in combination, to determine 

whether an enterprise is a national of a Contracting Party:25 one that identifies its effective 

nationality using seat (‘siege social’) or control test, and one that merely identifies its paper 

nationality using state of incorporation or constitution test.26 Tribunals are then generally 

bound to implement the tests of nationality laid down in the relevant BITs.  

 

41. However, when a BIT is silent as to the test to be employed to determine the nationality of 

an investor for purposes of treaty protection, a tribunal has inherent power to disregard the 

sole application of the state of incorporation or constitution tests and employ the effective 

nationality standard in a dispute before it.27 

 

42. This was the approach adopted in Venoklim, in which case the Tribunal held that solely 

relying upon an enterprise’s nationality by incorporation as opposed to its “de facto” 

nationality would defeat the object and purpose of the BIT to stimulate foreign 

investments.28 This is to be contrasted to the approach employed by the Tokios Tokeles 

tribunal, which was constrained to employ solely the state of incorporation test as it was 

expressly required by the Ukraine-Lithuana BIT, while noting that respondent in that case 

had failed to prove the need to ‘pierce the corporate veil’ with applicable case law.29 The 

Tokios Tokeles tribunal therefore effectively recognized the inherent power of tribunals to 

employ other tests when warranted by the circumstances of the case.  

                                                 
25 Scope and Definition, pp. 81-84; OECD: Investment/Investor, p. 19 
26 Binder/Kriebaum/Reinisch/Wittich, p. 349 
27 Venoklim, ¶156 
28 Venoklim, ¶156 
29 Tokios Tokeles, ¶¶36, 55 
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43. Similarly, only relying upon the paper nationality test and disregarding Claimant’s de facto 

nationality will defeat the object and purpose of the TK-BIT which seeks to promote 

investments of foreign investors that ‘will be conductive to the stimulation of mutually 

beneficial business activity.’ 30  According treaty protection to the de facto Kronian 

Claimant will not stimulate mutually beneficial business activity between Kronos and 

Ticadia, as Claimant’s investment is not genuinely ‘foreign’ in character. 

 

44. Given the foregoing reasons, the Tribunal should depart from the basic state of 

incorporation test and proceed with employing the effective nationality standards. 

 

2. Claimant has become factually a Kronian national due to its weak genuine 

link with Ticadia 

 

45. Moreover, arbitral tribunals have applied the tests of control or seat of operation to prevent 

mere shell companies that are domestic in character with no genuine economic link with 

its home state from enjoying benefits of the BIT.31  

 

46. In this vein, Claimant is no longer an enterprise of Ticadia as it is become a mere “shell 

company in Ticadia” as substantiated by the fact that [a] Respondent’s nationals effectively 

control the enterprise, which [b] concentrated its mining operations exclusively in 

Respondent’s territory, leaving only formal ties with its home state. 

 

a. Respondent’s nationals have substantial shares and effective 

control over Claimant’s operations and management 

 

47. To qualify as an enterprise of Ticadia, its locals should effectively control the company’s 

management to establish genuine economic link with its home state. 32  However, 

Respondent’s nationals now have substantial shares and exert control over Claimant, by 

virtue of the Ticadian shareholders’ delegation of control over the enterprise to them.33 

                                                 
30 Preamble, TK-BIT 
31 Yaung Chi, ¶52; Vacuum Salt, ¶¶36, 53 
32 OECD: Investment/ Investor, p. 24; Vacuum Salt, ¶¶36, 53  
33 Facts, ¶7 
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48. As practiced in Vacuum Salt, effective control is established by holding equity and 

exercising managerial control over the enterprise.34 This approach was further elaborated 

in Thunderbird, where the minority shareholders were ruled to have effective control 

through their significant influence on the decision-making process due to their expertise, 

and implementation of key decisions of the company.35 

 

49. In this case, the owners of 65% of shares in the Ticadian PE 

funds have made a collective decision to delegate the 

effective and operational control of Claimant to its Kronian 

shareholders who owns only 35% shares,36 who were then 

voted into the Board of Directors which consists of majority 

of Kronian nationals, thereby exerting significant influence 

on the decision-making over Claimant’s operations and the 

management of its business activities.37 

 

50. Thus, this absence of control over the enterprise by Ticadian nationals weakens Claimant's 

economic link with Ticadia. 

 

b. Claimant transferred and concentrated all mining operations to 

Respondent’s territory, leaving only formal ties with Ticadia 

 

51. Moreover, Claimant’s seat of operation is no longer in Ticadia, but rather in Respondent’s 

territory. In Tenaris S.A., the tribunal required claimant to have effective management in 

its physical premises that operate every business day to be deemed to have sufficiently 

established its seat of operation in the home state.38 

 

                                                 
34 Vacuum Salt, ¶53 
35 Thunderbird, ¶¶107-110 
36 Facts, ¶¶6, 7 
37 Facts, ¶7 
38 Tenaris S.A., ¶169 

Shareholder 
(no effective 

control) 

Board of 

Directors 
(effective 
control) 

Claimant’s Corporate Structure 

Kronos Nationals 

Ticadian Nationals 

Third-Party Nationals 
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52. Presently, Claimant has shut down its mining activities in Ticadia,39 and transferred and 

concentrated all its mining operations to Respondent’s territory, where it merely left formal 

ties with Ticadia, holding only BOD meetings in the home state once a year.40 

 

53. Therefore, Claimant is no longer an enterprise of Ticadia as it has factually become a 

national of Respondent.  

 

II. CLAIMANT’S COMPENSATION CLAIM IS INADMISSIBLE BEFORE THE 

TRIBUNAL IN LIGHT OF THE LAWSUIT BEFORE RESPONDENT’S 

FEDERAL COURT  

 

54. Even if the Tribunal retains jurisdiction over the present dispute, Claimant’s compensation 

claim is inadmissible as its filing of a lawsuit before Respondent’s Federal Court41 to 

suspend and to challenge the Decree constituted a “choice of forum” entailing submission 

of a “dispute for resolution” sufficient to trigger FITR. 

 

55. The FITR clause is laid out under Article 11(2) & (3) TK-BIT, which provides that: 

“2. In the event of an investment dispute, the parties to the dispute should initially seek 

a resolution through consultation and negotiation. If the dispute cannot be settled 

amicably, the national or company concerned may choose to submit the dispute for 

resolution: (a) to the domestic courts or administrative tribunals of the Contracting 

Party that is a party to the dispute; or (b) in accordance with any applicable, previously 

agreed dispute-settlement procedures; or (c) in accordance with the terms of the third 

paragraph below.”  

“3. Provided that the national or company concerned has not submitted the dispute for 

resolution under (a) or (b) of the second paragraph, and that six months have elapsed 

from the date on which the dispute arose, the national or company concerned may 

choose to consent in writing to the submission of the dispute for settlement by binding 

arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce and 

in accordance with its Arbitration Rules.”  

 

56. The aforementioned clause mandates that when a dispute arises between two parties, the 

investor is accorded with DSMs including resort to Respondent’s domestic courts and 

binding arbitration. Provided the parties fail to reach an amicable resolution and the dispute 

has not been submitted for resolution to host State domestic court, the investor may invoke 

                                                 
39 Facts, ¶12 
40 Ibid. 
41 Facts, ¶25 
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arbitration mechanism. Thus, the foregoing clause mandates that once a dispute is 

submitted for resolution to the forum of choice, Claimant is barred from submitting a 

similar dispute before the SCC Tribunal.  

 

57. Respondent submits that the FITR clause has been triggered as [A] Claimant has “chosen” 

Respondent’s Federal Court to bring a “dispute for resolution” against Respondent. 42 

Moreover, [B] even if an “investment dispute” is required, the triple identity test has been 

met as both claims are inherently the same. 

 

A. Claimant has made a choice of forum by submitting a dispute for resolution to 

Respondent Federal Court in the form of the lawsuit to suspend and challenge the 

Decree 

 

58. There must be a dispute that is submitted before Respondent’s domestic court in order to 

bar Claimant’s claims before the Tribunal. Claimant’s lawsuit 43  satisfies the FITR 

requirement [1] as a choice was made by the mere filing of the lawsuit [2] involving a 

“dispute” under Article 11(2) TK-BIT, which includes within its scope non-investment 

matters.  

 

1. Claimant’s right to choose a forum has been exercised by the mere filing of 

its lawsuit 

 

59. Once the right to choose a forum has been exercised, the choice is final and irrevocable.  

 

60. While the “requirement of finality of choice” is absent under the TK-BIT, as opposed to 

other BITs, which expressly stipulates that “the choice made [….] herein above is final”,44 

Respondent submits that the mere filing of the lawsuit before Respondent’s Federal Court 

is sufficient to bar admissibility of Claimant’s claims before this Tribunal. 

 

61. In M.C.I. Power Group, the tribunal also faced a FITR clause that was similar to that of the 

TK-BIT, and the same issue on whether the FITR clause was triggered by the mere choice 

                                                 
42 Ibid. 
43 Ibid. 
44 Article 7(2), Italy-Lebanon BIT  
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of a forum option. In interpreting the FITR clause, the said tribunal held that once an 

investor has exercised its right to choose a forum, it is sufficient to trigger the FITR clause 

as the “right to choose once” is the essence of the FITR clause.45   

 

62. Similarly herein, “the right to choose a forum once” has undoubtedly been exercised by 

Claimant by its filing of the lawsuit before Respondent’s Federal Court,46  thus sufficiently 

triggering the FITR clause. 

 

2. The term “dispute” under Article 11(2) TK-BIT is broad enough to cover 

even non-investment matters 

 

63. Moreover, the term “dispute” to trigger the FITR clause is clearly to be distinguished from 

the jurisdictional requirement to bring an “investment dispute” under Article 11(2) TK-

BIT, thereby suggesting that any dispute brought to the forum of choice, herein the lawsuit 

entailing the motions to suspend and to challenge the Decree before Respondent’s Federal 

Court,47 is sufficient to trigger the FITR.  

 

64. The term “dispute” is broad enough to include a material breach of contract or even a treaty 

breach related to the same contract. When faced with the same issue as to scope, the 

Pantechniki tribunal found that the term ‘dispute’ in the FITR clause was not restricted to 

an issue of treaty violation.48 

 

65. Thus, Claimant has accordingly brought a “dispute for resolution” that has triggered the 

FITR clause, as by its lawsuit, it has sought to suspend the Decree to negotiate49 its rights 

under the CA; and to challenge the Decree, by questioning the legality of the expropriation 

of its Lindoro-extracting operations and sought its revocation for the purpose of restoring 

the status quo ante and to enable it to continue operating its mining business in 

Respondent’s territory for a period of 80 years.50  

 

                                                 
45 M.C.I. Power Group, ¶181 
46 Facts, ¶25 
47 Ibid. 
48 Pantechniki, ¶64 
49 Facts, ¶25 
50 Ex. 2, p. 47 
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B. Even if an “investment dispute” was necessary, Claimant’s compensation claim 

satisfies the triple identity test to trigger the FITR Clause 

 

66. Even if an “investment dispute” is the required standard to trigger the FITR clause, the 

lawsuit still bars Claimant from bringing its compensation claims before the Tribunal since 

both disputes are similar pursuant to the triple identity test. In light of this, the Federal 

Court lawsuit is indistinguishable from the present compensation claims in terms of its [1] 

cause of action, [2] object, and [3] parties.51 

 

1. The causes of action are identical  

   

67. Claimant’s compensation claim arises from the same fundamental basis as the lawsuit, 

despite the two different legal instruments invoked in both proceedings: the TK-BIT and 

Respondent’s domestic law.52  

 

68. Respondent submits that this Tribunal should make no distinction between a treaty claim 

that is allegedly independent from a contractual claim since they operate in different areas 

of law, as this approach is “mere labeling and not by analysis”.53 The fundamental basis 

test as affirmed in Pantehcniki54 and Vivendi Annulment,55 looks at whether the claim 

before the tribunal has an autonomous existence outside the contract that was invoked 

previously in the domestic proceeding. In particular, the Pantechniki tribunal found that the 

compensation claim before the tribunal was not autonomous as it arose from the contractual 

dispute in the domestic court, which also mandated payment of compensation due to 

claimant.56   

 

69. In contrast, while allegedly the purpose of its lawsuit was to suspend and to seek the 

revocation of the Decree and not to make a specific claim for payment of compensation,57 

it is undeniable that had negotiations been successful, or alternatively had the law been 

declared illegal, where it not for the withdrawal of the lawsuit, there would no longer have 

                                                 
51 Occidental, ¶52 
52 PO No. 3, ¶2, p. 59 
53 Pantechniki, ¶61 
54 Ibid. 
55 Vivendi Annulment, ¶101 
56 Pantechniki, ¶67 
57 PO No. 2, ¶3, p. 56 
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been a need to bring the present claim before the Tribunal, as Claimant would have been 

entitled to the payment of compensation in either case. Thus, the current compensation 

claim of Claimant is not really autonomous from the lawsuit before the Federal Court58 and 

thus arises from the same fundamental basis. 

 

70. Consequently, Claimant’s compensation claim does not have an autonomous existence 

outside its lawsuit before Respondent’s court thus meeting the requirement of identity of 

causes of action.  

 

2. There is an identity of object in both proceedings  

 

71. Moreover, there is identity of object between Claimant’s claim and the Federal Court 

lawsuit. The object of the dispute refers to the “prayer for relief” attached to it. In 

Piagentini, claims cannot be re-litigated if the relief sought merely has a slight 

modification.59  

 

72. As the relief sought by Claimant herein is to declare Respondent’s act as an expropriatory 

measure in violation of Article 7 TK-BIT,60 Respondent submits that this is merely a slight 

modification of its prayer for relief sought before Respondent’s Federal Court, which was 

to declare the Decree invalid. In fact, had the lawsuit been successful and not withdrawn 

by Claimant, Respondent’s Federal Court would in effect pronounce that Claimant’s 

investment was indeed expropriated, a result clearly similar to the payment of 

compensation claim before this Tribunal.61  

 

3. There is likewise an identity of parties 

 

73. Finally, the parties in the Federal Court proceeding share the same identity with the parties 

before the Tribunal. In the domestic proceeding, the lawsuit questioning the legality of the 

Decree was against President Bazings who enacted the Decree,62 whose act is attributable 

to Respondent as an organ of the state. Similarly, the party in the present proceeding is the 

                                                 
58 PO No. 3, ¶2, p. 59 
59 Piagentini, ¶¶2,890,891 
60 RFA, ¶23(1) 
61 PO No. 2, ¶3, p. 56 
62 Facts, ¶23 
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Republic of Kronos as Respondent that has asserted its right to regulate its state of affairs. 

There is identity of parties as Respondent is acting in the same regulatory capacity.  

 

74. In conclusion, even if an “investment dispute” is necessary to trigger the FITR clause, as 

the triple identity test has been fulfilled, this Tribunal must refuse to admit Claimant’s 

claims. 

 

III. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL 

 

75. Having established that the present dispute is outside the Tribunal’s jurisdiction and 

Claimant’s claims are inadmissible, Respondent now submits that should jurisdiction be 

nevertheless affirmed, this Tribunal must likewise admit its counterclaims as they fulfill 

the relevant requisites under the SCC rules, 63  the TK-BIT, and relevant sources of 

international law.  

 

76. For purposes of administrative efficiency, States should be allowed to assert counterclaims 

in an investment arbitration proceeding to mitigate the legal consequences of the principal 

claim indicating an investor’s breach of the same treaty,64 on the same set of background 

facts on which the counterclaims are based. In this regard, so long as the relevant BITs do 

not expressly prohibit the filing of counterclaims, and there exists direct connection 

between the primary claim and the counterclaim, 65  tribunals must admit States’ 

counterclaims.  

 

77. Respondent hereby requests for the payment of compensation for damages caused by 

Claimant in Respondent’s territory, pursuant to Article 9(2) TK-BIT and relevant domestic 

laws, for the sum of no less than USD 150,000,000.66 

 

78. Bearing the burden of proof, Respondent substantiates that its counterclaims are admissible 

before the Tribunal,67 as [A] Article 11 TK-BIT impliedly allows Respondent to raise a 

                                                 
63 Articles 5, 24, SCC Rules 
64 Atanasova/Benoit/Ostranský, ¶357 
65 Article 11(5), TK-BIT  
66 RFA, ¶16 
67 Atanasova/Benoit/Ostranský, ¶358 
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counterclaim. In addition, [B] there exists direct connection between Respondent’s 

counterclaims and the primary claim of Claimant.  

 

A. Article 11 TK-BIT Impliedly Authorizes Respondent to Raise a Counterclaim 

 

79. While IIAs do not provide any explicit protections to States, investment tribunals have 

permitted counterclaims by States for an investor’s breach of the disputed contract.68 The 

Tribunal must however first assess the relevant BIT to anchor and find some basis for the 

admissibility of counterclaims– namely, the scope of the relevant BIT provision, parties’ 

consent, and applicable law.69  

 

1. The broad interpretation of Article 11(5) TK-BIT impliedly allows 

Respondent’s counterclaims 

 

80. On the specific provision that governs counterclaim, Article 11(5) TK-BIT can be 

interpreted broadly to authorize the admissibility of Respondent’s counterclaim.70  

 

81. Article 11(5) TK-BIT provides: 

“In any proceeding involving an investment dispute, a Contracting Party shall not 

assert, as a defense, counterclaim, right of set-off or otherwise, that the national or 

company concerned has received or will receive, pursuant to an insurance or guarantee 

contract, indemnification or other compensation for all or part of its alleged damages.”  

 

82. Using the exclusio principle71 of statutory interpretation, the foregoing provision gives an 

express reference that other types of counterclaims are admissible by interpreting it exclusio 

due to its implicit manner of only excluding the bringing of a particular type of 

counterclaim.72  

 

                                                 
68 Griest, ¶¶83-124  
69 Ibid.  
70 Article 11(5), TK-BIT 
71Hamida, ¶¶261, 270 
72 Ibid. 



   

 

21 

 

83.  To illustrate its interpretive approach, Respondent relies on a BIT provision identical to 

Article 11(5) TK-BIT, that of Article 24(7) of the US-Uruguay BIT73 and US-Estonia BIT 

Article (4),74 which provides that: 

“A respondent may not assert as a defense, counterclaim, right of set-off, or for any 

other reason that the claimant has received or will receive indemnification or other 

compensation for all or part of the alleged damages pursuant to an insurance or 

guarantee contract.” 

 

84. In light of its context, 75  this provision implies that other types of counterclaims are 

admissible under the particular IIA, except for the express exclusion in the provision.76 

Using the exclusio rule of statutory construction, this provision allows the admission of 

other types of counterclaims so long as they not fall under the exception.77 

 

85. As held in the Saluka tribunal, a host state’s counterclaim is admissible before the tribunal, 

so long as the relevant clause is broad enough to allow the bringing of a counterclaim.78 

The Roussalis79 and Amto80 tribunals also employed the same approach holding that a 

state’s counterclaims are admissible when their respective BIT clause may be interpreted 

broadly.  

 

86. Conclusively, Respondent’s counterclaims must be admitted as they concern a treaty 

breach of Article 9(2) TK-BIT regarding measures to minimize environmental degradation 

or pollution which do not stem from an insurance or guarantee contract.81 Furthermore, as 

Article 11(5) TK-BIT does not expressly exclude Respondent from raising its 

counterclaims, its broad interpretation renders the counterclaim admissible.  

 

2. Claimant consented to the counterclaims by accepting Respondent’s standing 

offer to arbitrate  

 

                                                 
73 Article 24(7), US-Uruguay BIT  
74 Article (4), US-Estonia BIT  
75 VCLT, Article 31(1) 
76 Hamida, ¶¶261, 270 
77 Kjos/Elisabeth, ¶57 
78 Saluka, ¶60 
79 Spyridon Roussalis, ¶869 
80 Amto, ¶118 
81 RFA, ¶16 
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87. Another approach to determine admissibility of counterclaims is to assess whether or not 

mutual consent is implied. 82  Hence, Respondent asserts that an investor initiating 

arbitration already expressly consents to arbitration of its counterclaims.  

 

88. Article 11(4) TK-BIT embodies Claimant’s consent as it provides that any investor 

choosing international arbitration gives - “the written consent of the national or 

company…”83 

 

89. Thus, initiating an arbitration proceeding suffices as implied consent by Claimant to accept 

Respondent’s counterclaims. The tribunal in Hamester84 which faced a similar worded 

provision as that of the TK-BIT, deemed counterclaims to fall within claimant’s scope of 

consent, so long as the dispute concerns an obligation of the contracting parties relating to 

the investment thereby granting respondent the right to refer the dispute to arbitration 

despite a restricted standing.85 

 

90. Conclusively, the scope of the dispute settlement clause in the TK-BIT authorizes a host 

state’s submission of counterclaims, and Article 11(3) TK-BIT gives Respondent the right 

to raise a counterclaim against Claimant’s main claim.  

 

B. The Counterclaims are Directly Connected to the Primary Claim 

 

91. Having established implied consent and authority under the TK-BIT DSM for Respondent 

to raise its counterclaims, proving a direct connection between the claims is further required 

for the Tribunal to admit the counterclaims.86  

 

92. Respondent’s counterclaims requesting payment of compensation for Claimant’s severe 

pollution of the Rhea River through its non-environmentally compliant extraction of 

Lindoro87 implies that [1] they are factually connected, and [2] arise from the same legal 

instrument as the primary claim. 

                                                 
82 Lalive/Halonen, ¶150 
83 Article 11(4), TK-BIT 
84 Hamester, ¶52 
85 Lalive/Halonen, ¶150 
86 Hamida, ¶¶261, 270 
87 RFA, ¶16 
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1. The counterclaims are factually connected as they arise from the same 

factual background 

 

93. To assess factual connexity, tribunals look at whether or not the counterclaims arise directly 

out of the same subject matter, and whether or not they arise from the same set of facts as 

the primary dispute.88 

 

94. The counterclaims pursuant to Article 9(2) TK-BIT arise out of Claimant’s conducts, which 

caused severe environmental harm and damage to health in Respondent’s territory. The 

central fact surrounding the counterclaim is Claimant’s investment operations in the Site, 

constituting the same facts governing the primary claim.89 

 

95. Goetz90 and Klockner91 also allowed the counterclaims to be raised so long as they were 

closely connected to the primary claims. The “connection” is established when the entire 

investment operation shows a certain unity, and reciprocity of obligations of the parties 

arising from the same sources. 

 

96. In Urbaser SA, the tribunal also found that claimant’s failure to fulfill its investment 

obligations under the BIT to properly manage its mining operations suffices as having a 

direct connection to the primary claim. Even if such failure also relates to the violations of 

a CA, the fact their actions affected the health and the environment of thousands of persons 

living in proximity to the mining operation shows a direct connection to the violations of 

the BIT.92 

 

97. Presently, Rhea River’s toxin levels in Respondent’s territory sharply increased after 

Claimant concentrated its mining operations in Kronos.93 This is affirmed by the Study’s 

findings, 94  and corroborated by the publicly released data from the Ministry of 

                                                 
88 Atanasova/Benoit/Ostranský, ¶28 
89 RFA, ¶16 
90 Goetz, ¶¶291-300 
91 Klöckner, ¶188 
92 Urbaser SA, ¶1128 
93 Ex. 4, p. 50  
94 Ibid. 
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Environmental Matters, 95  both proving that Claimant had failed to comply with its 

obligations under the KEA and had caused severe environmental harm to the Rhea River. 

This apparent failure96 also affected the health of Respondent’s citizens,97 thereby entitling 

Respondent to bring its counterclaims before this Tribunal. 

 

98. Respondent now prays to this Tribunal to require Claimant to pay an estimated amount of 

no less than USD 150,000,000, including USD 75,000,000 to decontaminate the river using 

high-technology equipment, and USD 25,000,000 to supply clean water for 12 months to 

its population as the water in the Rhea River is no longer potable and safe to drink.98  

 

2. Moreover, they are legally connected 

 

99. Lastly, “legal nexus” is required to further establish the close connection for the 

counterclaim to be admissible before this Tribunal,99  which is satisfied either when a 

counterclaim relates to the same investment as the principal claim or when the claims arise 

from the same legal instruments.100 

 

100. Respondent has established supra 101  that the counterclaims do relate to the same 

investment as the primary claim, both concerning the same set of facts revolving Claimant’s 

Lindoro-extracting operations in the Site. Additionally, the requirement that claims must 

arise from the same legal instrument, which is the TK-BIT, it is also sufficiently met as the 

primary claim concerns an alleged breach of expropriation under Article 7 TK-BIT102 while 

the counterclaim concerns Article 9(2) of TK-BIT.103 

 

  

                                                 
95 Facts, ¶16 
96 Ex. 4, p. 50 
97 Facts, ¶20 
98 ARFA, p. 17 
99 Atansaova, ¶387 
100 Ibid. 
101 Respondent’s Memorial, Section III(B)  
102 Respondent’s Memorial, Section IV 
103 RFA, ¶16 
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PART TWO: MERITS 

IV. THE ENACTMENT OF THE DECREE, ITS IMPLEMENTATION, AND 

RELATED ACTS OF RESPONDENT DO NOT AMOUNT TO AN 

EXPROPRIATION OF CLAIMANT’S INVESTMENT IN VIOLATION OF TK-

BIT 

 

101. Even if the Tribunal affirms jurisdiction over the present dispute, it must reject 

Claimant’s compensation claim in accordance with TK-BIT, the laws of the Contracting 

Party, as well as the applicable principles of international law.104 As the present award is 

an interim, quantum and costs stage is contingent upon the decision of the Tribunal in the 

main stage.105 

 

102. In this vein, it is Respondent’s contention that its measures106 [A] does not amount to a 

prima facie expropriation by the mere non-payment of compensation. [B] Even if there has 

been a prima facie expropriation, Respondent’s measures do not effect an expropriatory 

taking. Instead, [C] it constitutes a non-compensable regulatory taking within the scope of 

Respondent’s Police Powers.107 In addition, [D] Respondent’s Measures have fulfilled the 

transparency test pursuant to Article 8 TK-BIT.108 In light of the foregoing, Claimant’s 

compensation claim of no less than USD 450,000,000109 must be rejected in its entirety by 

this Tribunal.   

 

A. There Has Not Been a Prima Facie Expropriation by Respondent’s Non-

payment of Compensation 

 

103. Respondent’s measures do not amount to a prima facie expropriation in spite of the 

non-payment of due compensation. 

 

104. Under international law and Article 7 TK-BIT, expropriation is not unlawful per se. 

Article 7 TK-BIT provides that: 

                                                 
104 TK-BIT 
105 PO No. 1, pp. 29, 31 
106 Facts, ¶¶15, 16, 23 
107 ARFA, ¶¶19, 20 
108 Article 8, TK-BIT 
109 RFA, ¶23(1, 2) 
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“Neither Contracting Party shall nationalize or expropriate a covered investment 

either directly or indirectly through measures having an effect equivalent to 

nationalization or expropriation except for a public purpose, in accordance with due 

process of law, in a non-discriminatory manner and on payment of due compensation. 

…” 

 

105. Referring to the foregoing provision, a lawful expropriation is subject to four 

cumulative elements; which are: public purpose, due process, non-discrimination and 

payment of due compensation.110 However, the tribunals in Santa Elena111 and SPP112 

underlined that in the case of an alleged expropriatory measure, the mere non-payment of 

compensation does not automatically render it as an unlawful expropriation.    

 

106. Similarly, the payment of compensation, which has not been granted to Claimant, does 

not automatically render Respondent’s measures as prima facie expropriation. A pre-

emptive payment cannot be expected from Respondent as the legitimate measures are 

currently being opposed by Claimant.113 Assuming but not conceding, infra,114  even if one 

or all other elements are not met, Respondent’s obligation to compensate should arise only 

as a consequence of such finding by the Tribunal.  

 

107. Thus, the lack of compensation for Respondent’s alleged expropriatory measures 

cannot give rise to a prima facie expropriation.  

 

B. Even If There Has Been a Prima Facie Expropriation, Respondent’s 

Measures Do Not Effect an Expropriatory Taking 

 

108. In the event that the Tribunal finds that there has been a prima facie expropriation, 

Respondent’s Measures nonetheless do not constitute an expropriatory taking under Article 

7 TK-BIT. Preliminary, Respondent submits that there cannot be a taking of Claimant’s 

Lindoro-extracting operations and the extracted Lindoro as [1] they were not protected 

investments under TK-BIT. However, [2] even if they were protected, Respondent’s 

Measures have not effect an expropriatory taking. 

 

                                                 
110 Article 7, TK-BIT 
111 Santa Elena 
112 SPP  
113 RFA, ¶19 
114 Respondent’s Memorial, Section IV(C) 
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1. Claimant’s Lindoro-extracting operations and the extracted Lindoro were 

not protected investments under TK-BIT 

 

109. Respondent’s Measures do not constitute a taking of Claimant’s investment, which it 

claims were its Lindoro-extracting Operations and the Extracted Lindoro.115 As elaborated, 

supra,116 they did not constitute as a protected investment under TK-BIT as the natural 

resource, Lindoro, rightfully belongs to Respondent.117 Claimant only had the obligation to 

merely extract the Lindoro as agreed by the Parties under the CA.118  

 

110. In fact, what is protected under the TK-BIT is only Claimant’s “interest” arising out of 

commitment of its capital and resources, which includes Claimant’s mining facilities and 

equipment.119 As they are formally retained and exclusively controlled by Claimant and 

have not been taken by Respondent’s measures,120 there cannot be a taking of Claimant’s 

investment. 

 

2. Even if Claimant’s Lindoro-extracting Operations and the Extracted Lindoro 

were protected investments, Respondent’s Measures have not effected an 

expropriatory taking 

 

111. Even if the Tribunal finds that Claimant’s investment was protected under the TK-BIT, 

it has not been expropriated by Respondent’s Measures.  

 

112. Indeed, Article 7 TK-BIT acknowledges two types of expropriation: direct and 

indirect.121 Thus, contrary to Claimant’s allegations, Respondent submits that its Measures 

have neither expropriated Claimant’s Investment [a] directly, nor [b] indirectly.122 

 

                                                 
115 RFA, ¶3.2, p.4 
116 Respondent’s Memorial, Section B 
117 Ex. 1, p. 46 
118 Ex. 2, pp. 47-48 
119 Article 1(1)(f), TK-BIT; Facts, ¶23; Ex. 3, p. 49 
120 Facts, ¶23; Ex. 5, p. 52 
121 Article 7, TK-BIT  
122 ARFA, ¶19 
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a. Respondent’s Measures Have Not Directly Expropriated 

Claimant’s Investment 

 

113. Direct expropriation occurs when the investor’s investment is taken through formal 

transfer of title or outright seizure.123 In this, Claimant’s (i) title over its Lindoro-Extracting 

Operations and (ii) the Extracted Lindoro were not directly expropriated by Respondent’s 

Measures.  

 

114. First, Claimant’s title over its Lindoro-extracting Operations was not taken through a 

formal transfer of title. In contrast to the Quiborax tribunal which upheld a direct 

expropriation claim as respondent therein clearly directed claimant to hand over its mining 

concessions back to respondent,124 Respondent did not order the title of Lindoro-extracting 

Operations to be transferred to a different beneficiary, including itself.125 In fact, no other 

operators have been allowed to possess the right to exploit Lindoro 126  including the 

rumored new company.127   

 

115. Second, there cannot be a direct expropriation by the mere seizure of the extracted 

Lindoro.128 The Burlington tribunal in fact found that the seizures of oil per se extracted by 

the investor cannot amount to a direct expropriation.129 Similarly, Respondent’s seizure of 

the extracted Lindoro as mandated by Article 4 of the Decree was only by way of security 

for compensation130 which was a legal consequence of the requirement to pay damages that 

Claimant has caused.131 

 

116. Therefore, Respondent’s measures have not effected a direct expropriation of 

Claimant’s Lindoro-extracting Operations and the Extracted Lindoro. 

 

                                                 
123 Crystallex, ¶667; Telenor, ¶63; LG&E, ¶187; Dolzer/Schreuer, p. 92 
124 Quiborax, ¶237 
125 Ex. 5, p. 52 
126 Ibid. 
127 Facts, ¶28; Ex. 7, p. 54 
128 Ex. 5, p. 52 
129 Burlington, ¶470 
130 Article 4, Ex. 5, p. 52 
131 ARFA, ¶22; PO No. 3, p. 59; PO No. 2, pp. 56-57 
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b. Neither have Respondent’s Measures Indirectly Expropriated Claimant’s 

Investment 

 

117. Furthermore, Respondent’s Measures do not likewise amount to an indirect 

expropriation, which has resulted in a substantial loss of economic value of a foreign 

investment, even without a physical taking.132  

 

118. In this vein, Claimant’s allegation that its investment was indirectly expropriated133 is 

inaccurate as Respondent’s Measures [i] do not substantially deprive Claimant’s 

Investment [ii] permanently, and [iii] does not impair Claimant’s investment-backed 

expectations.134 

 

i. Respondent’s Measures did not substantially deprive Claimant’s 

Investment 

 

119. First, Claimant has not been substantially deprived of the economic value of its 

investments due to Respondent’s Measures. The Sempra, 135  LG&E 136  and Total 137 

tribunals have highlighted that the negative impact of a measure must effectively deprive 

the investor’s investment of substantially all its value. This threshold of deprivation is high 

and would need to be reached with respect to the investment as a whole,138 which includes 

the residual value of physical property139 as upheld by the Waste Management tribunal 

where an expropriation claim was denied in view of the residual value of claimant’s 

physical assets which were not affected.140  

 

120. Presently, although the CA and the license were terminated by Respondent’s 

Measures,141 Claimant physical assets were not at all affected and still retain their market 

                                                 
132 Brownlie; Higgins 
133 RFA, ¶21, p. 8 
134 LG&E, ¶190 
135 Sempra, ¶285 
136 LG&E, ¶191 
137 Total, ¶196 
138 Telenor, ¶67  
139 Pope & Talbot, ¶¶98, 102 
140 Waste Management, ¶159 
141 Facts, ¶23 
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value. Claimant’s properties including its facilities,142 capital assets such as machinery, and 

premises 143  with buildings and outbuildings 144  are all under the exclusive control of 

Claimant. Such physical assets can still be used for other purposes other than the 

exploitation of Lindoro and can also be sold to other beneficiaries. Thus, Respondent’s 

Measures have not effectively deprived Claimant’s investment of its economic value. 

 

ii. The length of Respondent’s Measures interference is not permanent 

 

121. Furthermore, the deprivation of Claimant’s investment is not irreversible or 

permanent.145 Noting the finding of the RFCC tribunal, the consequences of a measure 

must be equivalent to a permanent loss, where the recovery or access to it does not replace 

ownership in its initial situation.146 

 

122. Claimant has not yet suffered a permanent loss as Respondent’s measures, which 

include the Decree,147 may be revoked when Respondent is able to establish that mining 

Lindoro is not harmful per se and reopen the industry to the public. In this case, Claimant 

may rebid for the exploitation of Lindoro once it is opened again by Respondent as 

Claimant has not been blacklisted provided that it is able to undertake measures to be KEA-

compliant.148  

 

123. The recovery or access to a new CA and license will immediately replace Claimant’s 

ownership in its initial situation.149 In fact, Claimant has the immediate prospect to resume 

its business as its properties are all intact and not tampered with by Respondent.150  It is 

also to be noted that the seizure of the extracted Lindoro is also only by way of security for 

compensation.151 Thus, there is no permanent and irreversible harm that is caused by 

Respondent’s Measures.  

 

                                                 
142 Facts, ¶¶9, 23 
143 Ex. 3, p. 49 
144 Facts, ¶9 
145 BG Group, ¶268 
146 R.F.C.C, ¶68 
147 Facts, ¶28 
148 Burlington 
149 Facts, ¶28; R.F.C.C., ¶68 
150 Ex. 5, p. 52 
151 Ex. 5, Article 4, p. 52 
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iii. Respondent’s Measures do not impair Claimant’s investment-backed 

expectations 

 

124. Lastly, Respondent’s measures did not impair Claimant’s investment-backed 

expectations. As the Micula tribunal highlighted, legitimate expectations exist when there 

is a specific assurance relied upon by claimant.152  

 

125. In this case, Respondent did not give specific assurances to Claimant that its 

environmental regulatory regime will remain the same over the life of the CA. Indeed, the 

polluter pays principle under KEA153 and Article 3 of the Decree154 did provide assurances. 

However, they were not specifically designed for Claimant as they were general regulations 

which applied to all mining and manufacturing industries155 and foreign investors156 who 

invested in Respondent’s territory.  

 

 

126. Even if they were specific to Claimant, Respondent has in fact fulfilled them by 

implementing the KEA in the manner prescribed by the law. Pursuant to the stricter liability 

regime under KEA and as a precautionary measure, 157  Respondent had to enact and 

implement its measures to prevent further harm to its environment and its people arising 

from the extraction of Lindoro and the proven violations of the KEA by Claimant.158 In 

addition, such measures were lawfully implemented as they were within Respondent’s 

police powers, infra.159  

 

127. Therefore, Respondent has not impaired Claimant’s investment-backed expectations, 

as it is reasonable for Claimant to expect that stricter environmental regulations will be 

implemented as there is no stability clause in both the TK-BIT and the CA. 

 

128. In view of the foregoing, the Tribunal should uphold Respondent that its measures have 

not indirectly expropriated Claimant’s Investment.  

                                                 
152 Micula, ¶668 
153 Facts, ¶16; Article 5(b), POWH; PO No. 2, p. 57 
154 Article 7, TK-BIT 
155 Ex. 5, p. 52 
156 TK-BIT 
157 Facts, ¶14 
158 Ex. 5, p. 52 
159 Respondent’s Memorial, Section IV(B) 
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C. Even If There Was a Taking, it was a Non-Compensable Regulatory Taking 

Within the Scope of Respondent’s Police Powers 

 

129. In any case the Tribunal finds that Respondent’s Measures have amounted to an 

expropriatory taking, such taking is non-compensable as it was a legitimate regulatory 

taking that is not expropriatory. 160  In fact, the Tecmed, 161  Methanex 162  and Saluka163 

tribunals have upheld that respondent States are not liable for the economic injury that is 

the consequence of bona fide regulation within their accepted police powers. This includes 

measures for the protection of the environment and public health.164 

 

130. Thus, Respondent submits that its measures constitute as non-compensable regulatory 

taking as [1] it was an exercise of its police powers under international law and general 

exceptions of Article 10 TK-BIT. Additionally, [2] they were proportionate towards the 

aim sought, which were for the protection of Respondent’s environment and public health. 

 

1. Respondent’s Measures were an exercise of its police powers 

 

131. Respondent’s Measures were an exercise of its police powers under international law 

and precluded by virtue of general exceptions of Article 10. In this, three common elements 

should be assessed by the Tribunal: public purpose, due process, and non-discrimination.165  

 

132. Thus, as opposed to Claimant’s contention, Respondent’s Measures were a legitimate 

exercise of its police powers which [a] serves a public purpose objective, [b] in accordance 

with due process of law, and [c] was non-discriminatory.166  

 

a. Respondent’s Measures serves a legitimate public purpose 

objective 

 

                                                 
160 Newcombe, p. 21 
161 Tecmed, ¶119 
162 Methanex, ¶7 
163 Saluka, ¶¶255, 262 
164 Gudofsky, p. 290; Christie, p. 307 
165 Article 7, Article 10, TK-BIT 
166 Ibid. 
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133. The change of environmental policy and legal regime which became the basis of 

Respondent’s measures, served a public purpose objective, as it is Respondent’s right to 

regulate and protect its environment and the health of its population. As highlighted by the 

Feldman and Saluka tribunals, in matters of public policy, states are given deference in 

defining their own public purpose, being principally capable to determine its own public 

policy interests167 even if it affects private entities.168  

 

134. Such was the case in Perenco, where the tribunal upheld the right of Ecuador to change 

its fault regime into a strict liability regime and found that the negative environmental 

impact to the concession area was enough for Ecuador to impose the measure to prevent 

environmental harm.169  

 

135. Similarly, as a sovereign state, Respondent has the right to adopt a stricter 

environmental stewardship policy for the well-being of the state and its people 170  by 

shifting from a fault liability regime which was only based on Annexes IV and VIII of the 

CTEIA,171 to a stricter liability regime adopting the POWH in its KEA.172 Moreover, as 

there is no regulatory stability clause in the CA,173 nothing precluded Respondent from its 

right to regulate ecologically sensitive activities under strict liability even if Claimant was 

in the process affected by it.174 

 

136. As Respondent’s measures were merely the implementation of the strict liability and a 

precautionary measure under its newly enacted KEA,175 the change in policy clearly serves 

a legitimate public purpose objective. 

 

 

b. Respondent’s Measures were undertaken in accordance with due 

process of law 

 

                                                 
167 James and Others, ¶46 
168 Feldman, ¶103; Saluka, ¶¶255, 262 
169 Perenco 
170 Facts, ¶¶14-16 
171 Facts, ¶ 10 
172 Facts, ¶16 
173 Ex. 2, p. 47 
174 Ex. 5, p. 52 
175 Facts, ¶16 
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137. Moreover, Respondent’s measures adhered to the due process of law guarantee under 

the TK-BIT as the Decree was enacted based on sufficient evidence. Indeed, as upheld by 

the tribunal in Methanex, sufficient evidence is needed before respondent can enact a 

measure.176 

 

138. As a least developed country,177 the Study by KFU served as sufficient evidence for 

Respondent to impose its precautionary measures.178 Although the document may have 

been funded by Respondent,179  its findings corroborate the initial assessment that the 

exploitation of Lindoro undoubtedly contaminated Respondent’s largest river, the Rhea 

River.180 In fact, contamination has been proven without a doubt as the water in the river is 

no longer potable and Respondent had to spend USD 25,000,000 just to supply clean water 

for its population.181  

 

139. Although Respondent issued to Claimant corresponding certificates for complying with 

three environmental inspections,182  this is immaterial as the scope of inspections was 

limited to mere visual inspections, adopting pre-KEA CTEIA standards for industrial 

accident prevention.183 In fact, a remediation inspection was only conducted a month after 

the third certification by the MEM which discovered that the contamination of Rhea River 

has increased since Claimant moved all of its operations in Respondent’s territory.184 

 

140. Accordingly, as there is sufficient on the environmental risks faced by Respondent, it 

has the right to adopt the strict liability regime under KEA 185  and to invoke the 

precautionary principle recognized under TK-BIT,186 by way of imposing its measures to 

prevent further harm to the environment and health. This measure is also in accordance 

with Article 3 of the Decree, which adopts a fault liability regime, as Respondent has 

proven the environmental harm caused by Claimant’s violations of the KEA.187 

                                                 
176 Methanex, ¶101 
177 Facts, ¶2 
178 Ex. 4, pp. 50-51 
179 Facts, ¶21 
180 Ex. 4, pp. 50-51 
181 ARFA, p. 16 
182 Facts, ¶19 
183 Facts, ¶10 
184 Facts, ¶20 
185 Facts, ¶16 
186 Article 9, TK-BIT 
187 Ex. 5, Article 3 
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141. As a consequence, the burden of proof has shifted to Claimant, which has failed to 

provide any counter-evidence that it has not in fact caused188 the damages attributed to it. 

In addition, Claimant had remedies available under Respondent’s domestic legal system, 

but it failed to pursue them when it decided to withdraw its lawsuit from the Federal 

Court.189  

 

142. Thus, it is clear that there was no inconsistency or insufficiency of evidence as basis 

for enacting the measures meeting the due process standard under the TK-BIT.  

 

c. Respondent’s Measures were not discriminatory towards Claimant  

 

143. Lastly, Claimant’s allegation that Respondent’s measures were somehow imposed in a 

discriminatory manner is inaccurate as Respondent did not target Claimant. Claimant has 

failed to provide evidence that it was subjected to a different treatment in similar 

circumstances without reasonable justification, which was the required standard employed 

by the Crystallex and Saluka tribunals to determine whether a targeting has occurred. 190 

 

144. Admittedly, Claimant was the sole entity affected by the Decree, as it was obviously 

the only operator extracting Lindoro in Respondent’s territory. As Respondent did not 

distinguish Claimant based on its nationality, nor did it favor Respondent’s nationals over 

Claimant,191 Respondent’s Measures could not in any way amount to discrimination. 

 

2. Moreover, Respondent’s measures were proportionate towards the aim 

sought 

 

145. Finally, as Respondent’s measures were a legitimate regulatory taking, a further 

assessment of proportionality is needed as it acts as a safeguard to prevent abuse of a state’s 

police powers, as was the approach adopted by tribunals such as Tecmed192 and Saluka.193  

 

                                                 
188 Ex. 6, p. 53; PO No. 2, p. 56 
189 Facts, ¶25 
190 Crystallex, ¶715; Saluka, ¶313 
191 Ex. 4, pp. 50-51 
192 Tecmed, ¶147 
193 Saluka 
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146. Given the above, Respondent submits that its measures fulfilled the three-tiered test of 

proportionality, which consists of: (i) necessity, (ii) suitability, and (iii) proportionality 

stricto sensu.194 

 

147. First, Respondent’s measures were necessary as there were no less-restrictive 

alternatives open for Respondent to secure its goal, 195  as it could not reasonably be 

expected to employ any alternative measure if that measure would involve a continuation 

of the very risk that the measures seek to halt. The only way for Respondent to stop the 

damages is to stop its cause, which is the exploitation of Lindoro.  

 

148. Second, Respondent’s measures were suitable as it will benefit in connection with its 

objective and is for a public interest, supra.196 Noting that its measures including the Decree 

were designed to protect Respondent’s population and environment, it is suitable to achieve 

its objective.  

 

149. Third, Respondent’s measures adhere to the stricto sensu principle, which requires the 

measure and the aim sought to be equal.197 Respondent’s measures aim exclusively at 

preserving human life and health in its territory which from the risks of Lindoro 

exploitation. Prohibiting a commercially viable activity, which brings profits at the expense 

of Respondent’s environment and population health, is not excessive and is proportional to 

the aim sought.  

 

D. Additionally, Respondent’s Measures Fulfill the Transparency Test Under 

Article 8 TK-BIT 

 

150. As an additional requirement of autonomous standard, Respondent also accorded 

Claimant transparency for its measures. Article 8(2) TK-BIT provides that: 

“To the extent possible, each Contracting Party shall (a) publish in advance any 

measure referred to in the preceding paragraph that it proposes to adopt, and (b) 

provide interested persons and enterprises and the other Contracting Party a 

reasonable opportunity to comment on that proposed measure, with due regard to the 

domestic laws of the concerned Contracting Party.…” 

 

                                                 
194 Tecmed, ¶147; LG&E, ¶¶189, 194, 195 
195 Tecmed, ¶147 
196 Respondent’s Memorial, Section IV(B) 
197 Azurix, ¶311 
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151. This transparency standard implies that the conduct of the state must be transparent,198 

and applies not only to existing legislation but also to draft bills and regulations. A state 

has the obligation not to only provide information to investors or interested persons, but 

also the opportunity to participate in investment rule-making. 

 

152. Presently, Respondent’s measures were transparent as prior to the issuance of the 

Decree; Respondent formulated and circulated a draft bill, which was thereafter passed into 

law as the new KEA.199 In addition, Respondent publicly released data indicating that the 

concentration of toxic waste found in Rhea River had increased.200 The Study was also 

published and was open to comments from the general public.201  

 

153. In fact, Claimant had time to present countervailing evidence and to comply with its 

obligations under the KEA but chose to file the present claim instead. In fact, it had every 

opportunity to present its side when it filed its lawsuit to suspend and to challenge the 

Decree in Respondent’s Federal Court.202  

 

154. Therefore, Respondent’s measures likewise fulfilled the transparency test required by 

the TK-BIT. 

 

 

 

                                                 
198 Waste Management, ¶305  
199 Facts, ¶¶13, 14 
200 Facts, ¶16 
201 Ex. 4, pp. 50, 51 
202 Facts, ¶22 
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PRAYERS FOR RELIEF 

 

In light of the above submissions, Respondent respectfully requests this Tribunal to 

find that: 

(i) It lacks jurisdiction over the present dispute; 

(ii) Claimant’s claims are inadmissible; 

(iii) Claimant’s claims are to be entirely rejected; 

(iv) Respondent is entitled to payment by Claimant of USD 150,000,000 for 

damage arising out of its operations in Kronos; and 

(v) Respondent is entitled to payment by Claimant of pre- and post- award 

interest at a rate to be fixed by the Tribunal. 

 

 

Submitted on 24 September by TEAM DECARA 

On behalf of Respondent 

REPUBLIC OF KRONOS 

 

 

 

 

 


