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STATEMENT OF FACTS 

 

1. The Republic of Ticadia (“Ticadia”) and the Republic of Kronos (“Kronos or 

Respondent”), an underdeveloped country,1entered into the Agreement for the 

Promotion and Reciprocal Protection of Investment (“The BIT”) in 1995.2 

 

2. Following discovery of mineral reserves of a rare metal in the Northern region of 

Kronos in March 1997 by the Kronian Federal University (“The University”), the 

Kronian Government received a loan from the International Finance Corporation 

(“IFC”) in order to be able to fund the required research. Further researches affirmed 

the existence of a proven ore reserve of lindoro which is a precious rare metal.3 

 

3. Fenoscadia Limited (“Fenoscadia” or “Claimant”) proposed the highest financial 

return in comparison to other participants and subsequently won the public auction 

held by Kronian government on the concession of the rights to extract lindoro from an 

area of 1,071,00 m2 in the Respondent’s territory (“The Site”) on 20 April 2000.4 

Further on 1 June 2000, Claimant and Respondent concluded the concession 

agreement (“The Agreement”) which provided for payment of 22% of the monthly 

gross revenue related to exploitation of lindoro to Respondent.5   

 

4. Claimant is reputable for exploitation of rare earth metals all over the World,6 and 

was registered in Ticadia in 1993 as a limited liability company.7 The Claimant’s 

management is carried out by a board of directors which for the past five years has 

been comprised of a majority of Kronian nationals. Kronian shareholders apply major 

                                                      
1      Facts, P32:¶2:L874-875.  
2      Facts, P32:¶1:L870-874. 
3      Facts, P32:¶3:L879-885. 
4      Facts, P32:¶4:L886-894. 
5      Facts, P33:¶8:L911-915.  
6      Facts, P32:¶6:L896-897.  
7      Facts, P32:¶6:L895-896.  
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influence over the Claimant’s decision making especially in relation to its mining 

activities in RoK.8 In 2010, Claimant shut down its mining operations in Ticadia and 

transferred all its mining activities to RoK.9  

 

5. The exploitation of lindoro is not the only mining industry in RoK.10At the time of the 

execution of the Agreement, RoK had internal rules for the mining industry based on 

annexes IV and VIII of the convention on the transboundary effects of industrial 

accidents.11  

 

6. In order to fill the regulatory gap and also protect the waters of the areas where 

exploitation took place, the Kronian House of Representatives (“The House”), passed 

the “2015 Kronian Environmental Act” (“KEA”) based on obligations set forth at 

W&H Protocol to the 1992 Convention.12 KEA requires for safe handling, treatment, 

storage and disposal of hazardous wastes.13 

 

7. On the same date as passing KEA, Ministry of Environmental Affairs was established 

to be responsible for implementing environmental-related policies.14 Actual 

exploitation of lindoro by Claimant started in 2008.15 In October 2015, the Ministry 

released data showing that the concentration of toxic waste found in the Respondent’s 

largest river, the Rhea River, had significantly increased since 2010.16  

 

 

                                                      
8      Facts, P33:¶7:L901-907. 
9      Facts, P33:¶12:L931-932.  
10     PO2, P56:¶4:L1545-1546.  
11     Facts, P33:¶10:L920-923.  
12     Facts, P34:¶16:L958-963.  
13     PO2, P57:¶7:L1561-1562.  
14     Facts, P35:¶18:L976-978.  
15     Facts, P 33:¶8:L914-915.  
16     Facts, P35:¶20:L984-987.  
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8. The Federal University requested funding in order to investigate the published data, it 

was awarded the required funding.17 On 15 May 2016, the University published a 

comprehensive study (“The Study”) which conclusively established that 

contamination of the Rhea River resulted directly from the exploitation of lindoro. 

Also, the Study indicated rising incidence of some specific diseases such as CVD and 

microcephaly, which did not exist prior to the Claimant’s activities in the population 

of the surrounding areas.18  

 

9.  The Study also affirms the presence of a toxic component released during the 

exploitation of lindoro, graspel, in the Rhea River. At least 10 various studies 

conducted by independent research centers have shown a connection between water 

contamination by graspel and an increase in CVD in the population of the surrounding 

areas.19  

 

10. The Presidential Decree No. 2424 (“The Decree”), issued on 7 September 2016 

prohibited the exploitation of lindoro in the Respondent’s territory and revoked 

Claimant’s licenses and terminated the Agreement.20  

 

11. Claimant took legal action to counter measures introduced by Respondent. It sought 

suspension of the Decree as well as declaration of its unconstitutionality from Kronos 

federal court and Kronos’ Circuit Court 21 but decided to withdraw its lawsuit before 

issuance of final award. 

 

12. Subsequently, on 10 November 2010, Claimant filed its Request for arbitration before 

the Arbitration Institute of SCC.22  

                                                      
17      Facts, P35:¶21:L989-991.  
18      Facts, P35:¶22:993-998. 
19      Facts, P36:¶22:L1000-1004.  
20      Facts, P36:¶23:L1005-1007.  
21      PO2, P56:¶3:L1530-1534.  
22      Facts, P37:¶29:L1038-1039.  
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STATEMENTS OF ARGUMANTS 
 

Jurisdiction 

13. This Tribunal lacks jurisdiction to hear this case under the SCC Arbitration Rules. 

Claimant does not qualify as an investor on the ground that it is not a Ticadian 

company as required by the definition of investor under Article 11(3) of the BIT. This 

is because Claimant is controlled by its Kronian shareholders and its main center of 

business is in the RoK, as a result of which, the Claimant’s nationality has effectively 

become Kronian despite its incorporation in the RoT. Therefore, since Claimant is not 

a national of the RoT, it is not entitled to pursue legal remedies under the BIT against 

the RoK. (I) 

 

Admissibility 

14. The Claimant’s claims are inadmissible because its resort to Kronos federal court 

went beyond a provisional basis and its filing motion in Kronos federal court should 

be construed as the final choice of dispute-resolution mechanism. Moreover, the 

present dispute is the same as the dispute submitted to the Kronos local courts, 

because causes of action and Parties to both proceedings are the same. Finally, Article 

11 of the BIT can be interpreted as an umbrella clause and therefore contractual and 

treaty claims are to be settled according to treaty dispute resolution mechanism. 

Therefore, the Claimant’s claims are inadmissible before the Tribunal. (II) 

 

Merit 

15. The Respondent’s actions were legitimately carried out in response to actions taken 

by Claimant in relation to the Agreement. In this context, Respondent argues that the 

regulatory measures were issued within its police power. Respondent submits that the 

measures were taken bona fide for the purpose of protecting the public welfare in a 

non-discriminatory manner; and they were proportionated. Moreover, should the 

Tribunal find that expropriation has indeed taken place, Respondent submits that the 
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measures complied with requirements laid down in the Article 7(1) of the BIT. In 

other words, the Decree was issued to serve public interest, particularly to secure 

environment and public health and Respondent has treated Claimant non-

discriminatingly. Besides, conduct of Respondent was in compliance with due process 

of law. (III)  

 

Counterclaim 

16. Claimant has substantially breached applicable binding obligations with respect to the 

exploitation of lindoro in the territory of the RoK. Claimant has breached KEA which 

comprises the RoK domestic legislation. Moreover, Claimant has failed to satisfy its 

obligation under the Agreement and its undertaking in light of the BIT to protect the 

environment. Finally, Claimant has infringed international laws related to sustainable 

development, human right to water and health and its ICSR. (IV) 
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PART ONE: JURISDICTION AND ADMISSIBILITY 

I.     THE ARBITRAL TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE. 

  

17. Respondent objects to the jurisdiction of the arbitral Tribunal constituted under the 

SCC Arbitration Rules and Article 11, Section 3 of the BIT. Respondent is of the 

view that the most important requirement of the BIT arbitration is not met i.e. 

Claimant is not an investor under the BIT. This is because in the Respondent’s 

viewpoint the Claimant’s nationality is no more Ticadian. Respondent submits that 

Claimant is not an investor of Ticadia as required by the BIT since Claimant is an 

entity controlled by its Kronian shareholders (A), and the Claimant’s main center of 

business is situated in the RoK (B). Respondent submits on these two grounds that the 

Claimant’s nationality became in effect Kronian. Therefore, Claimant is not an 

investor of RoK to be entitled to pursue legal remedies under the BIT against the 

RoK. 

 

18.  In the following, Respondent submits its arguments and support its objection to the 

jurisdiction of the Tribunal. 

 

A. Claimant is controlled by its Kronian shareholders.  

 

 

19. In order for Claimant to be able to invoke the arbitration clause in the BIT to bring a 

claim before SCC, it must first be established that the BIT is herein applicable. This 

means that Claimant must fit into the definition of investor under the BIT, but it does 

not from the Respondent’s perspective. According to the definition of the investor, 

Article 1(4) of the BIT, the proper investor would be a person, or a contracting party 

or an enterprise of a contracting party is making or has made an investment in the 

territory of the other contracting party.23 

 

                                                      
23      BIT, Article1(4), P39:L1093-1095. 
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20. Herein, Respondent is of the view that Claimant is not an enterprise of the RoT 

despite the fact that it was initially incorporated under the law of the RoT. Respondent 

submits that Claimant has lost its effective connection to the home state. 

 

21. In fact, Respondent requests the Tribunal to consider “the real and effective 

nationality” of Claimant, instead of relying on more formalistic criteria.24  

 

22. The importance of effective nationality, has been highlighted repeatedly in case law. 

By way of example, in Olguín v. Paraguay, where Paraguay argues that Mr Olguín 

should be considered a national of the United States and thus precluded from relying 

on the Peru–Paraguay BIT,25 the tribunal rejected the claim and stated that what is 

significant to determine tribunal’s jurisdiction is “whether he has Peruvian 

nationality and if that nationality is effective […].”26 

 

 

23. The control criterion to determine a juridical person’s effective nationality is the best 

alternative requirement for revealing the true nationality of the investor. In applying 

this criterion, the company is assumed to hold the nationality of the persons which 

control it, i.e., the principal shareholders. 

 

24. This approach has also been adopted within the sphere of international law. In this 

regard, Article 9 of the Draft on Diplomatic Protection states that: 

 

“The state of nationality means the state under whose law the corporation was 

incorporated. However, when the corporation is controlled by nationals of 

another state or states […] that state shall be regarded as the state of 

nationality.”27 

                                                      
24      Iran– US. CTR II. 
25      Olguín, ¶60. 
26      Ibid, ¶61. 
27      Draft on Diplomatic Protection, Article 9. 
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25. The control criterion is particularly useful in the context of investment law in 

situations when applicability of a treaty to companies constituted under local law but 

controlled by investors from a State party to the treaty is in question.28 

 

26. According to Schreuer’s writings, it is not sufficient for nationals of non-contracting 

states or even of the host state to set up a company of convenience in a contracting 

state to create a semblance of appropriate foreign control.29 

 

27. In relation to control of Claimant, Respondent submits that Claimant is clearly 

controlled by Kronian nationals, because for the past five years, its board of directors 

has comprised of a majority of Kronian nationals. The board makes all the major 

corporate decisions and also appoints the CEO of the company.30 Furthermore, there 

is a growing trend in the company that the decisions of the board of directors were 

favoring its interests in RoK.31 

 

28. Claimant cannot rely on the company being held by a majority of Ticadian 

shareholders since the Ticadian private equity fund holding 65% of Claimant’s shares 

is composed of nationals from different countries including RoT and RoK.32 

Therefore, the Ticadian nationality of the majority of Claimant’s shareholder is only 

equivocal.  

 

29. Due to the mentioned fact, it could be established that at least for the past five years, 

Kronian nationals have controlled Claimant in favor of RoK. In other words, Claimant 

has failed to retain adequate connection to the state where it was initially incorporated 

i.e. the RoT.  

                                                      
28      Nikièma, P10. 
29      Schreuer, at 318.  
30      Facts, P33:¶7. 
31      Facts, P34:¶12. 
32      PO2, P56:¶2:L1520-1522. 
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30. Moreover, the Kronian shareholders exert considerable influence over Claimant’s 

decision-making specifically in relation to the operation and management of its 

mining activities in RoK.33  

 

31. In other words, Kronian nationals are shareholders of a substantial part of Claimant’s 

voting shares and exercise effective control over Claimant. Claimant's shares are 

divided between a group of Kronian nationals and a private equity fund from the RoT 

which holds the majority of the voting shares but has delegated the business judgment 

of the company to the group of Kronian shareholders. Precisely for this reason, 

Claimant's board has had a majority of Kronian nationals for the past five years.34  

 

32. All of the above-mentioned Facts clearly suggest that Claimant has close connection 

with RoK, but only a minor connection with RoT. Accordingly, Respondent submits 

that the Claimant’s nationality has effectively become Kronian with the effect that 

Claimant cannot rely on the BIT since it is a local company in the Respondent’s 

territory.  

 

B.  Claimant’s main center of business is in the Kronos. 

 

 

33. Another criterion that can be used to determine the effective nationality of Claimant is 

main center of business. This criterion has also been enshrined in Article 9 of the 

Draft on Diplomatic Protection, which is relevant here as part of relevant international 

law which could be applicable in investment disputes.35  

 

34. Under the aforementioned article, if a company has no substantial business activities 

in the state of its incorporation, and the seat of management and the financial control 

                                                      
33      Facts, P33:¶7. 
34      Request, ¶350. 
35      Draft on Diplomatic Protection, Article 9. 
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of that are located in another state, that state shall be regarded as the state of 

nationality. 

 

35. As Claimant has expressly admitted in its Request, Claimant transferred and 

concentrated all its operations in RoK and effectively shut down its activities in the 

RoT in 2010 and only kept merely formal ties with its home state. Although, the 

Claimant's corporate documents still refer to RoT, most of decisions of the board of 

directors were implemented in RoK, given the concentration of company’s activities 

there.36  

 

36. Further, Claimant’s current CEO does not hold citizenship of either RoT or RoK;37 

however, he often travels to and stays in RoK for long durations for operation of 

Claimant’s business.38 Considering the habitual residence of Claimant’s CEO, 

Respondent argues that his nationality is in effect Kronian. In other word, it could be 

established that the nationality of the main agent of Claimant that manages its 

business activities is Kronian.  

 

37. Based on the mentioned Facts and due to the Claimant’s lack of substantial business 

activity in the RoT, Respondent submits that the nationality of Claimant factually 

became Kronian and its economic interest and business decisions are solely based on 

its activities in RoK, thus preventing Claimant from being able to file claims against 

Respondent based on the BIT.39 In fact, Claimant is, in terms of economic substance, 

a Kronian investor not a Ticadian investor in RoK. 

 

38. In conclusion, Respondent requests the Tribunal to declare that it doesn’t have 

jurisdiction over the dispute.  

                                                      
36      Facts, PP33-34:¶12. 
37      PO2, P56:¶2. 
38      Facts, P33:¶7. 
39      Request, ¶355. 
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II.    CLAIMANT’S CLAIMS ARE NOT ADMISSIBLE BEFORE TH TRIBUNAL   

IN VIEW OF THE LAWSUIT FILED BEFORE THE DOMESTIC COURTS 

OF RESPONDENT. 
 

39. Respondent submits that even should the Tribunal find that it has jurisdiction over this 

dispute, it is barred from adjudicating Claimant’s claim since the disputes brought by 

Claimant against Respondent are not admissible. 

 

40. On 8 September 2016, Claimant filed a lawsuit before the Respondent’s courts.40 

Considering the fork in the road clause in the BIT and Claimant’s previous action in 

domestic courts before pursuing the same dispute in arbitration, Claimant’s claims are 

inadmissible due to the fork in the road clause in the BIT. 

 

41. By way of introduction, fork in the road clauses tend to impact the admissibility of 

claims. Under such a clause, the party initiating the proceedings would have to make 

an irrevocable choice between pursuing the claims through the host state’s domestic 

courts or through international arbitration.  

 

42. Once the investor makes this choice and selects to settle the dispute in one of the 

envisaged fora, it consequently loses the other option. In fact, the choice of one such 

form of dispute resolution expressly precludes resort to another under the principle of 

“electa una via.”41 

 

43. Respondent argues that the Claimant’s claims are inadmissible because Claimant’s 

resort to Kronos court went beyond a provisional basis (A), Claimant filing motion in 

Kronos court is the final choice of dispute-resolution mechanism (B); the same claim 

is on a different road (C), and Article 11 of the BIT can be interpreted as an umbrella 

clause, therefore contractual and treaty claims are to be settled according to treaty 

dispute resolution mechanism (D). 

                                                      
40      Facts, P36:¶25:L1016. 
41      McLachlan/Shore/Weiniger, Part II, ¶4.48. 
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A.  Claimant’s resort to Kronos court went beyond a Request for provisional 

relief. 

 

44. Claimant has purported that its appearance before Kronian court was only on a 

provisional basis and, thus, it is not deprived of its right to bring a dispute to 

arbitration. However, Claimant rejects this line of reasoning.  

 

45. Claimant in its application before the court on 8 September 2016, in addition to 

seeking suspension of the Decree, sought to declare the Decree unconstitutional on 

grounds of violation of legislative due process.42 

 

46. This Request cannot qualify as an interim relief. Interim measures direct party or 

Parties to abstain from measures likely to aggravate or extend the dispute so that the 

requesting party will not be affected by the conduct of the other party. However, 

herein, Claimant indeed sought not only interim measures before Kronian domestic 

courts, but also aimed to render the “Decree unlawful based on the alleged violation 

of due process”,43 which is far beyond interim measures and has similar substantial 

basis with claims raised before the Tribunal. 

 

47. Therefore, resort to Kronos court was not only for seeking interim order and it 

deliberately aimed at choosing one of the options of dispute resolution mechanism 

under the BIT.  

 

48. As a result, Claimant is precluded from initiating arbitration proceedings and its 

claims are inadmissible before the Tribunal. 

B.  Claimant filing motion in Kronos court was the final choice of dispute-

resolution mechanism and cannot be withdrawn. 

 

 

                                                      
42     PO3, P56:¶3:L1533-1534. 
43     Ibid. 
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49. Claimant has not but may argue that since it withdrew its claim from Kronos court, it 

has not yet exhausted its option of initiation arbitration claims against Respondent. In 

other words, Claimant’s argument would be that since no decision has been rendered, 

it can also initiate proceedings before the Tribunal. This assertion, however, is not 

reconcilable with the wording of the BIT. 

 

50. The fork in the road set out in Article 11 grants investors the option of pursuing a 

claim against the host state before state or administrative courts of RoK or other 

dispute resolution mechanisms previously agreed upon or before arbitration institute 

of SCC.44  

 

 

51. On 8 September 2016, Claimant submitted its Request to Kronos court. Considering 

the word submission in the context of the dispute resolution clause of the BIT, the 

mere initiation of the dispute in the relevant forum can result in a forfeiture of the 

arbitral claim and it operates as the final choice of dispute resolution mechanism even 

if no final award has been issued.  

 

52. Respondent in support of its position asserts that “or” typically conveys “[…]an 

exclusive choice.”45 Fork in the road clause requires the claimant to elect investor-

state arbitration or litigation before the courts of the host state of the investment as its 

preferred method of dispute resolution. “Once an election is made, other ways of 

bringing the original claim are closed to the claimant.”46 

 

53. In conclusion, the choice of an investor to submit disputes either to a local court or 

international arbitration is deemed to be final to the exclusion of the other. Once the 

choice is made, the same claims are no longer admissible in the other fora and 

Claimant has to stay with the forum it has opted. Because Article 11(2) of the BIT 

                                                      
44      Request, P13:¶5:L360. 
45      A. Adams/S. Kaye, P1181. 
46      Crawford/Brownlie, P291. 
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offers “exclusive and irrevocable”47choices with regard to the mode of dispute 

resolution. 

  

54. As a result, by submission of claims to Kronos court, Claimant lost its right to initiate 

arbitration and the Claimant’s lawsuit in Kronos domestic court cannot be withdrawn 

and has no effect even prior to a judgment on the merits. 

 

C.  The same claim is on a different road. 

 

55. Article 11, section 2 of the BIT grants investors the option of pursuing a claim against 

the host state before state or administrative courts of the host state or other dispute 

resolution mechanisms previously agreed upon, or before a tribunal under the 

auspices of SCC and in accordance with the SCC rules.48  

 

56. The wording of the BIT dispute settlement clause under article 11 which states that 

Parties may seek a resolution to domestic courts or [emphasis added] through 

international arbitration is so clear in interpretation. Also, it is similar to international 

BIT standard clauses “accepted as Fork in the Road”49 The fork in the road clause 

implies that once one of the routes is selected, “the possibility of choosing the other is 

excluded.”50 

 

57. Whilst, Claimant did not resort to “a previously agreed dispute settlement 

procedure”,51 as provided in subparagraph (b) of paragraph 2 of Article 11 of the BIT, 

on 8 September 2016, Claimant applied to the Kronos court. 

 

58. Respondent submits that the dispute brought before court is the same as the dispute 

submitted to the SCC arbitral Tribunal because causes of action are the same (1), and 

                                                      
47      McLachlan/Shore/Weiniger, ¶7.320. 
48      Answer, P13:L360. 
49     Supervision, ¶294. 
50      Ibid.  
51     BIT, P44, Article 11(2). 
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Parties to both proceedings are the same(2). Therefore, Tribunal should rule that 

Claimant’s claims are inadmissible 

 

59. Below, Respondent demonstrates how the two abovementioned requirements are 

satisfied.  

 

1. Causes of actions are the same. 

 

60. In its application before the court, in addition to seeking suspension of the Decree, 

Claimant also sought to declare the Decree unconstitutional on grounds of violation of 

legislative due process. This means that, the Claimant’s claims in Kronos domestic 

court have similar substantial basis with claims raised before this Tribunal. To 

elaborate, the cause of action in filing before Kronos court and submitting the dispute 

to the Tribunal is the same i.e. the Respondent’s allegedly harmful activities. As a 

result, the Claimant’s causes of action in both actions are identical.  

 

61. This finding is supported by case law. In Pantechniki case, the tribunal finds that in 

cases where the causes of actions brought to the local courts and the arbitration are 

identical and the claims share the same “fundamental basis”,52 the fork in the road 

clause is triggered. ICSID tribunal in the foresaid case, states that because the investor 

had already elected to bring such claims in the local courts of the host state, it could 

not pursue the same claims before ICSID.53 

 

62. Even assuming that Claimant’s resort to the SCC arbitration was based on a treaty i.e. 

the BIT, Respondent is of the view that the factual components of the treaty cause of 

action claim have already been brought before local courts and the fundamental basis 

                                                      
52     Pantechniki, ¶61. 
53     Ibid. 
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of the claims are the same. “Since the treaty claims do not have an autonomous 

existence outside the [sphere of] contract.”54  

 

2. Parties to both proceedings are the same. 

 

63. The requirement that the Parties to the dispute must be identical is also easily met 

here. In the instant case, on 8 September 2016, Claimant submitted its motion to 

Kronos court. Since the claim was administrative in nature,55 Respondent in that claim 

was the RoK. Similarly, Claimant and Respondent of the SCC arbitration are 

Claimant and state of RoK respectively.  Hence, the two disputes share exactly the 

same Parties. In SCC case of Charanne B.V. v. The Kingdom of Spain, the tribunal 

rejected to hear the case since the same claims were submitted by the same parties to a 

different forum.56 

 

64. Therefore, the present dispute before the Tribunal is the same as the dispute submitted 

to the Kronos local courts as what matters for the application of fork in the road 

clauses is that the two relevant proceedings under examination “have the same 

normative source and pursue the same aim.”57 

 

D.  Article 11 of the BIT could be interpreted as an umbrella clause, therefore 

contractual and treaty claims are to be settled according to treaty dispute 

resolution mechanism. 

 

65. Claimant has not but may argue that resort to Kronos court had a contractual basis and 

filing motion before the Tribunal was to seek remedy for breaches of the BIT. Based 

on this, Claimant argues that disputes are not the same and the fork in the road clause 

is not triggered. 

 

                                                      
54      H&H, ¶70. 
55      PO2, L1531-1533. 
56         Charanne, ¶410. 
57      Supervision, ¶330. 
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66. However, such argument fails to take into account the provisions of the BIT in full. 

Article 11 (1) of the BIT states that an investment dispute is a dispute between a 

contracting party and an investor of the other contracting party arising out of or 

relating to an investment agreement between that contracting party and such person or 

enterprise and an investment authorization granted by that contracting party's foreign 

investment authority to such person or enterprise or an alleged breach of any right 

conferred or created by this Agreement with respect to an investment.58  

 

67. Paragraph (c) of the foresaid article can be interpreted as an umbrella clause, even 

though not explicitly named so. This clause helps to avoid parallel and simultaneous 

proceedings in an investment arbitration tribunal and a domestic court, by permitting 

an investor “who has claims of contract violation as well as violation of treaty 

standards”59 to bring both types of claims to the international Tribunal. UNCTAD 

analysis of the clause is that it covers all kinds of obligations, explicit or implied, 

contractual or non-contractual, undertaken with respect to investment generally.60 In 

2004 US model bilateral investment treaty similar wording is used and it is interpreted 

as an umbrella clause: 

 

“In the event that a disputing party considers that an investment dispute cannot be 

settled by consultation and negotiation the claimant, on its own behalf, may submit 

to arbitration under this Section a claim (i) that the respondent has breached (A) 

an obligation under Articles 3 through 10, (B) an investment authorization, or (C) 

an investment agreement.”61 

 

68. In addition, the definition of investment in the BIT includes concession agreements, 

so that “the other substantive protections of the treaty are extended to this class of 

property.”62  

 

                                                      
58      BIT, P44:L1226-1231. 
59     T Muchlinski/ Ortino/ Schreuer, P1030 
60      UNCTAD, P56. 
61      OECD Umbrella Clause, P28. 
62      McLachlan/Shore/Weiniger, ¶4.62. 
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69. Even though some of the Facts underpinning these claims are related to a contract 

between Claimant and the RoK, “the current dispute is nonetheless not a contract 

dispute but rather a dispute related to alleged breaches of the BIT.”63 Even assuming 

that the dispute brought before Kronos court was a dispute arising out of the 

Agreement, considering the fact that the existing umbrella clause as explained above 

elevates a contract claim to the level of a treaty claim, the dispute brought before 

domestic courts is necessarily identical to the dispute referred to in the BIT’s 

provisions on investor-state dispute settlement.  

 

70. As a result, Claimant’s resort to Kronos court was a choice within the meaning of 

Article 11 of the BIT and Claimant cannot argue that its claim before the Kronos 

court was a contract-based claim not covered by the BIT. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                      
63      H&H, ¶73. 
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PART TWO: MERIT 

 

71. After seven years of trusting the Claimant’s reputation on exploitation of mineral 

materials, for the first time, in October 2015 the data drawn by the inspection of 

Ministry for Environmental Matters has indicated the concentration of toxic waste in 

Rhea River. Instead of taking any measure hastily against Claimant, Respondent 

carried out comprehensive research with collaboration of ten top tier universities to 

find the ultimate culprit. Almost eight months later, the Study has shown that during 

the Claimant’s practice, an abnormal amount of graspel, which is proven to be highly 

toxic, has been released which resulted in unprecedented spread of diseases in the 

territory of the RoK. 

 

III. THE ENACTMENT OF KEA AND THE ISSUANCE THE DECREE ARE 

LEGITIMATE REGULATORY MEASURE AND DO NOT CONSTITUTE 

EXPROPRIATION. 

 

72. The tribunal in Starett Housing Corp. v. Iran correctly stated that an investor shall 

consider various risks which may occur in host state territory and if “any of these risks 

materialized [it] does not necessarily mean that property rights affected by such 

events can be deemed to have been taken.”64 Herein, the Claimant’s expectations were 

not legitimate and given the gravity of the situation, any reasonable investor should 

not have expected to be treated differently.  

 

73. Respondent argues that its actions were legitimate responses to the illegalities 

committed in relation to the Agreement. In this context, it argues that the regulatory 

measures were issued in compliance with the state’s police power (A); Moreover, 

should the Tribunal find that expropriation has in effect taken place, Respondent 

                                                      
64     Iran– US. CTR III. 
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submits that the measures complied with requirements laid down in the Article 7(1) of 

the BIT for lawful expropriation (B). 

 

A.  Regulatory measures were issued in compliance with the state’s police power. 

 

74. From the date that the government became aware of the phenomena threatening its 

population, it took the most appropriate measures which any reasonable country 

would have taken. Since, it appeared that the Claimant’s activities have put the well-

being of Kronian nationals in danger in the past eight years. Respondent ceased 

Claimant’s dangerous and detrimental practice within its police power to safeguard 

the public interest. Therefore, not only were the conducts completely legal, but they 

were also vital to save the lives of Kronian people.  

 

75. Respondent argues that it is necessary to consider whether the character of the 

government measure fall within the sphere of expropriation or not 65 and it is crucial 

not to muddle the state’s right to regulate with its power to take an expropriatory 

measure.66 In the case at hand, although the state adopted measures that had an impact 

on the Claimant’s investment, such measures did not expropriate the right of investor 

to enjoy its investment. Based on case law, a state does not commit expropriation 

when “it adopts general regulations that are commonly accepted as within the police 

power of states.”67 Therefore, the first assertion of Respondent is that all the measures 

complied with its police power and exercising a regulatory measure is not considered 

as a compensable taking which is broadly reflected in the case law.68  

 

                                                      
65      S.D. Myers, ¶122. 
66      LG&E, ¶194. 
67      Saluka, ¶262. 
68      Quiborax, ¶203; Tecmed, ¶119; Saluka, ¶256. 
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76. To establish a legitimate exercise of police power, Professor James Crawford has 

maintained that: “the loss [is] caused indirectly by health and planning legislation 

and the concomitant restrictions on the use of property.”69  

 

77. Arbitral tribunal’s decisions normally draw a clear distinction between regulatory 

measures and expropriatory measure.70 Based on this same distinction, Respondent 

submits that as regulatory measures, its measures were taken bona fide for the purpose 

of protecting the public welfare (1), they were proportionated (2), and in a non-

discriminatory manner (3).  

 

1. The measures were taken for bona fide regulation to protect public welfare.  

 

78. The Claimant’s measures were taken purely in pursuit of protection of public welfare. 

A host state is entitled to adopt measures having a general benefit and governments 

must be free to conduct measures necessary to maintain public interest.71 As the 

tribunal in Sedco Inc v. National Iranian Oil stated that a state is not responsible for 

economic damage which is the results of bona fide regulation within the accepted 

police power of states. Indeed, it is an accepted principle of international law.72 

 

79. In the case at hand, the measures adopted by Respondent were predominantly in 

response to two different atrocities that are easily attributable to the Claimant’s 

conduct; the first is the unprecedented pollution of the Rhea River and the second is 

spread of diseases which for the first time have appeared among RoK population, 

namely CVD and microcephaly. Below these two catastrophes caused by Claimant 

are further delineated. 

 

                                                      
69      Crawford/Brownlie, P624.  
70      Methanex, P4:¶7; Saluka, ¶254; Fireman, ¶206; Chemtura Corporation, ¶266; Philip Morris, ¶305; Continental,  

¶276. 
71      LG&E, ¶195; Tecmed, ¶122; CEMSA, ¶103; Valeri, ¶198. 
72      Iran-US. CTR I. 
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80. Pollution of the RoK Environment: The Study which was conducted by “10 top-tier 

universities and independent researchers across the globe”73  has shown conclusively 

that since 2011 the contamination of the Rhea River has been commenced as a result 

of exploitation of lindoro. The Rhea River as a vital part of the RoK environment 

which is located within the territory of RoK and lives of thousands of people depend 

on its safety and freshness, were polluted during a period of six years. The Rhea River 

was rated “among the top three most polluted rivers in the world.”74 There is no doubt 

about the severity of the situation and current vulnerability of the RoK environment 

and health of its population.75 

 

81. Incidence and prevalence of certain diseases: In accordance with the data that the 

Study has released, two diseases, notably CVD and microcephaly are observed as a 

result of the Claimant’s activities. Since 2011 the prevalence of the CVD disease has 

increased by 45%.76 Moreover, the Study has presented certain evidence supporting 

the likelihood of a nexus between the microcephaly in newborn of the surrounding 

areas and exploitation of lindoro.77 Since after the examination of newborns, 88% of 

them showed early symptom of microcephaly.78Year after year, Claimant has 

continued to jeopardize the public interest of the RoK by the exploitation of lindoro 

which call for action on the part of Respondent.  

 

82. Given these statistics, the general public welfare was at stake for Respondent and it 

has treated responsibly to its population which are the priorities of any government.   

 

 

                                                      
73      Facts, P36:¶22:L1000-1004. 
74      Exhibit4, P50:L1392-1395. 
75      Facts, P35:¶22:L993-1000. 
76      Exhibit4, P51:L1402-1405. 
77      Exhibit4, P51:L1414-1418. 
78      Exhibit4, P51:L1411-1413. 
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2. The measures were in proportion to the perused aim.  

 

83. It is commonly accepted that there must be a balance between the causes and the 

effect of the measure.79 In other words, the measure shall be proportionate to the 

pursued aim. Therefore, Respondent submits that it observed all the elements of 

proportionality, namely suitability, necessity and stricto sensu proportionality, which 

are known as the proportionality test in international law.80 

 

84. To ascertain “the measure is rational in relation to its purported end”, it needs to be 

suitable.81 Also, Claimant may argue that to assess the necessity, Respondent shall 

have employed the “least restrictive reasonably available alternative capable of 

achieving the objective sought.”82 

 

85. In the case at hand, the numbers of the patients infected with the CVD has risen by 

45% from 2011 to 2016 83 without any other relevant existing factors.84 On the other 

hand, since Claimant concentrated all its mining activities in RoK, microcephaly 

diffused rapidly among newborns, and the pollution of the Rhea River has been 

reported. Respondent argues that the suitable measures have been implemented to 

avoid more devastation of RoK environment.  

 

86. Given the gravity of the situation, other probable measures were not available and 

effective at the time for Respondent. Due to the fact that during six years, RoK was 

ravaged economically and environmentally by destructive activities of Claimant. In 

May 2016, the Study was released and root causes of damaged environment and 

deteriorating health conditions of population were identified. For the first time, 

                                                      
79      LG, ¶194; Tecmed, ¶115; S.D. Myers, ¶281.  
80      Kingsbury/Stephan, P86. 
81      University of Oslo doctoral thesis, P31. 
82      Ibid. 
83      Exhibit4, P51:L1404-1405.  
84      Exhibit4, P51:L1408-1409 
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Respondent came to the bitter realization that it had to tackle the situation urgently 

and that it needed to implement a fast-paced and prompt response to prevent from 

swift dispersal of pollution and at the same time obtain a correct and scientific 

outcome. Given that RoK is an underdeveloped country, and its budget and financial 

resources are limited, it was required to take the best measures in compliance with its 

time and budgetary limitations. Even if any other measures were hypothetically 

available, it is undeniable that no other means could be as effective as the issuance of 

the Decree. The Decree resulted in the Claimant’s activities coming to an immediate 

halt and the exploitation of lindoro as the main reason behind environmental pollution 

came to an end. Taking any other alternative measures could not have conceivably 

had such an effective influence.  

 

87. To establish that the measures were stricto sensu proportionate, various factors may 

be examined such as the importance of the right affected, importance of the right or 

interest protected and the availability of alternative measures.85 Since all these factors 

were dealt earlier, it is unnecessary to reiterate the abovementioned reasoning.  The 

essence of the aim and the purposes of the issuance of the Decree was vital in 

comparison to the economic interest of Claimant. One should not forget that these 

measures were only taken after six years of ruining the Respondent’s environment.  

 

88. In view of such compelling motives, Respondent maintains that its actions were a 

legitimate and proportionate response, rather than an act of indirect expropriation 

contrary to the BIT at issue. 

 

3. The measures were adopted non-discriminatingly.  

 

89. It is observed by The American Law Institute’s Restatement that when it comes to 

bona fide general regulation, a state is not responsible by its measures if it is not 

                                                      
85      Kingsbury/Stephan, P87. 
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discriminatory.86 This criterion was used by the tribunal of Iran-United States of 

America claims in the Too v. Greater Modesto Insurance Associates.87 

 

90. To establish whether the conduct was discriminatory, the following requirement must 

be examined; if similar cases are treated differently and without reasonable 

justification.88 With respect to first element, in light of the Request, Claimant declared 

that Claimant was “the only company allowed to exploit lindoro in Respondent’ 

territory.”89 Therefore, if Claimant claims that other similar companies were treated 

differently, it should shoulder the burden of proof. Moreover, the nationalist party 

prepared a draft bill to regulate environmental activities, including mining. The 

perspective of the party not only includes miners which encompass Claimant, but 

also, they have intended to modify the environmental regulation. The Decree was 

issued based on KEA. The law was a regulatory measure to protect the environment 

of RoK against all the miners who cause pollution to the water of Rhea River.90 

Claimant was not the only investor in the Respondent’s territory who were subject to 

the regulatory measure. Thus, the assertion of different treatment towards Claimant 

and third parties fails on this ground.  

 

91. Claimant in its Request addressed the global mining publication regarding a joint 

venture between a Kronian company and an enterprise from Ibi.91 In response to the 

Claimant’s allegation alleging that “the Decree is a targeted measure”,92 Respondent 

submits that the Tribunal should not give weight to what is no more than a rumor 

which is completely unsupported by hard evidence. Claimant should of course be 

given the chance to provide concrete evidence to substantiate its claim. It was 

                                                      
86      The American Law Institute Restatements, Section 712, Comment g. 
87      Iran-US. CTR I. 
88      Saluka, ¶313; Crystallex, ¶715. 
89      Request, P5:¶4:Ll22-123. 
90      Facts, P34:¶16:L962-963. 
91      Request, P7:¶18:L206-212. 
92      Answer, P8:¶19:L213-215. 
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stipulated in the Decree that “companies exploiting lindoro in Kronian territory shall 

fully compensate.”93 Therefore, the Decree was issued to protect environment no 

matter who the polluter was.  

 

92. In conclusion, the revocation of the licenses and termination of the Agreement were 

ordinary expressions of the exercise of the state’s police power which are completely 

different from expropriatory measures. 

 

B.  Measures were issued in compliance with the BIT Provisions.  

 

93. Respondent submits that even should the Tribunal find that the Respondent’s 

measures amounted to expropriation, the measures were in accordance with the BIT 

and thus perfectly legitimate. Article 7 of the BIT provides that a non-discriminatory 

measure designed to protect the public interests, applied in accordance with due 

process of law and on payment of compensation establishes a legitimate 

expropriation. Beyond the BIT’s provision, it is an accepted principle in international 

law that “the taking of foreign property will be lawful only if such taking was for a 

public purpose and is not discriminatory.”94 In this regard, Respondent submits that 

all these requirements are met here; namely, public purposes (1), discrimination (2), 

due process of law (3), and compensation (4).  

 

1. The Decree was issued to serve public interest, particularly to secure environment 

and public health. 

 

94. As it was established in paragraph )80) and (81) above, The Decree was taken to 

safeguard the environment and population of RoK. 

 

                                                      
93      Exhibit5, P52:L1439-14490. 
94      Sornarajah, P406. 
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95. Moreover, Respondent offered Claimant another opportunity to continue its activities 

with taking “its responsibility for the environmental pollution and health 

consequences.”95 This goes to show what the true intention of Respondent was, whilst 

the Claimant’s explicit concern was taking advantage of its investment while evading 

responsibility.  

 

96. Above all, if Respondent was in pursuit of other purposes instead of public purpose, it 

would not have offered Claimant to “re-instate the exploitation of lindoro in the 

site.”96 It shows that the only concern of Respondent was maintenance of the safety of 

its environment and the health of its population.  

 

97. Respondent contends that to put the exploitation of mining resources in the hands of 

an entity that has proven to be incapable of exploiting them safely and has long been 

in breach of numerous other obligations would be contrary to its public interest, 

would entail endangering the environment of RoK and would put the public health of 

Kronian people in jeopardy. Therefore, the Decree had the discretionary powers 

required to grant and there was no indirect taking of the rights by means of a 

legislative change. 

 

2. Respondent has treated Claimant non-discriminatingly. 

 

98. RoK denies that the challenged acts were discriminatory. This was established earlier 

in paragraph (90), (91) and (92). With reference to the Facts, Respondent submits that 

discrimination cannot be alleged. 

 

3. Conducts of Respondent were in compliance with due process of law. 

 

                                                      
95      PO2, P56:¶6:L1551-1552. 
96      PO2, P56:¶6:L1555-1556. 
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99. Respondent submits that its conduct has been in complete conformity with its own 

process of law. Claimant has not but may argue that the provisions of the W&H 

Protocol of the 1992 Convention is not applicable in this case, since the Rhea River is 

located completely within the territory of RoK and does not qualify as a 

transboundary river. However, Respondent contends that KEA as a piece of 

legislation was adopted based on the obligations and definitions set forth at the W&H 

Protocol. So, any infringement of the convention is equated with breach of the 

domestic law.97 Therefore, even though the Rhea River is not a transboundary river, 

the provisions of the convention are applicable in this case as part of Kronian 

domestic law. 

  

100. Given all above, Respondent asserts that its acts were in complete compliance within 

its national law. Based on the W&H Protocol, Respondent was permitted to take all 

appropriate measures to prevent, control and reduce the environmental impact of the 

Claimant’s activities.98 As a result, the issuance of the Decree is justified under its 

domestic law and all those measures are by no means inalienable.  

 

101. However, KEA provides for a variety of sanctions including execution of penalties 

and fines. In this case, the existence of illegalities on the part of Claimant are 

uncontested and thus the adoption of the sanctions is legally established. With respect 

to the Facts, the only aim which KEA pursued was “the safe handling, treatment, 

storage and disposal of hazardous wastes.”99 There is no extraordinary power, vested 

in KEA, but a legislative mandate to inspect the concessions and, if appropriate, 

sanction the illegalities committed.  

 

102. Moreover, Claimant may argue that enactment of KEA has been in violation of 

constitution of RoK. However, such as assertion would by no means be accurate. It is 

                                                      
97      Facts, P34:¶16:L960-961. 
98      W & H Protocol, Article4 (1). 
99      PO2, P57:¶7:L1561-1562. 
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true that a waiver of public hearing was prescribed in this case. Respondent submits 

that such waiver is in line with the constitution which allows waiver of public 

hearings in situations when the national industry of RoK is directly affected.100 

Therefore, Claimant is wrong if it states that the enactment of KEA is inconsistent 

with Kronian law. 

 

103. In short, the Claimant’s assertions of lack of due process are unsubstantiated. 

Claimant has failed to prove that any legal anomalies have occurred throughout the 

process of enactment of KEA.  

 

4. The Compulsory license issued is non-compensable in nature. 

 

104. In the case at hand, Respondent has not compensated Claimant yet, not because it 

intended to take the Claimant’ property, but rather due to the fact that Claimant has 

breached its undertaking under the Agreement and the BIT which will be discussed in 

the counterclaim. Respondent hereby agrees that whenever Claimant admits its 

responsibility and pays the costs resulting from the consequences of its activities, 

Respondent will consider payment of adequate compensation.   

 

105. Moreover, since the alleged expropriation was made pursuant to a public purpose, in 

accordance with due process, and not in a discriminatory manner, the fact that 

compensation has yet to be paid does not render the entire act unlawful.101 Therefore, 

Claimant has to embrace the fact that the lack of compensation alone does not render 

an expropriation unlawful.  

 

 

                                                      
100      Facts, P35:¶17:L969-971. 
101      Rusoro, ¶401; Biwater, ¶140; Venezuela, ¶301. 
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106. In sum up, the Decree was a legitimate cancellation of the Claimants’ concessions in 

the exercise of RoK’s sovereign power to sanction violations of Kronian law and the 

mere fact that compensation has thus far not been paid does not change its nature.   

 

IV.  CLAIMANT’S CONDUCTS HAVE LED TO SEVERE ENVIRONMENTAL 

AND HEALTH DAMAGES IN RESPONDENT’S TERRITORY. 

 

107. In addition to rejecting all Claimant’s claims, Respondent hereby requests the 

Tribunal to order Claimant to pay the RoK compensation for damages caused by 

Claimant, of no less than USD 150,000,000, with the final amount to be determined 

upon completion of a thorough assessment of all costs and damages.  

 

108. Claimant has substantially breached applicable binding obligations with respect to the 

exploitation of lindoro in territory of the RoK. In particular, Respondent respectfully 

makes the following three submissions. Respondent’s first submission shall 

demonstrate that Claimant has breached KEA which comprises the RoK’s domestic 

legislation (A). The Respondent’s second submission shall provide breach of 

Claimant’s undertaking under the BIT and the Agreement (B). The Respondent’s third 

submission shall provide clear evidence that Claimant has infringed international laws 

governing (C). 

 

A.  Claimant has breached the RoK’s domestic law. 

 

109. It is undeniable that RoK as an under-developed country had challenges regarding 

protection of its environment and it was always a concern to enact laws and regulation 

to enhance the well-being of Kronian nationals. Finally, the occasion occurred on 12 

June 2015, the House passed KEA which was a draft bill to rectify the environmental 

injustices. 
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110. Under Article 2(1) of the Agreement, Claimant was bound by the applicable law of 

the RoK to perform the Agreement.102 In referring to the above, it may be thus 

inferred that in having entered into the Agreement, Claimant and Respondent have 

agreed that Claimant has indeed a duty to comply with the laws and regulations of the 

RoK.  

 

111. Therefore, neither party has envisaged a stabilization clause in the Agreement. 

Instead, they have recognized the RoK’s right to adopt relevant laws and regulations 

in line with its goal to protect its national sovereignty.103 The Agreement clearly 

reflects this regulatory right to which Respondent is entitled. 

 

112. According to Article 6 of the Agreement,104 whilst the Parties have unambiguously 

chosen the RoK’s laws (in conjunction with other international laws and instrument 

that bind and are thus incorporated into the RoK laws); as the governing law of the 

Agreement, Claimant has contravened its obligations to uphold said governing law so 

provided in the Agreement.   

 

113. Of pertinence to note is the fact that exploitation activities within the RoK were not 

limited to the exploitation of lindoro.105 However, it is apparent that only Claimant 

has failed to abide by regulatory and legal requirements.  

 

114. In order to undergo exploitation activities in the RoK, Respondent requires specific 

legal instruments. These legal instruments are aimed at regulating, managing and 

inspecting environmentally-related activities within its territory. In other words, 

Respondent required specific legal instrument to fill the legal gap and in order to 

regulate, manage and inspect environmental activities in its territory. In this matter, 

                                                      
102      Exhibit2, P47:L1301-1303. 
103      Dolzer/ Schreuer, P81.  
104      Exhibit2, P48:L1330-1333. 
105      PO2, P56:¶4:L1545-1546. 



32 
 

special attention shall be paid to domestic policy of Respondent and their legal 

concerns.106 

 

115. Although Claimant alleges that the enactment of KEA is intended to grant ample 

powers to the Respondent’s president to intervene in the conduct of environmentally 

sensitive businesses,107 most of the obligations stipulated within this internal and 

binding law are based on the obligations and definitions as set out in the W&H 

Protocol of the 1992 Convention.108 Therefore, adoption of 1992 Convention on its 

W&H Protocol implies that relevant obligations as set out in KEA are not 

unreasonable, nor does KEA impose excessive obligations with respect to the same. 

KEA includes pertinent and specific environmental obligations which require the safe 

handling, treatment, storage, and disposal of hazardous waste.109 

 

116. Nevertheless, in having disposed toxic substances into the waters of the Rhea 

River,110   Claimant deliberately failed to comply with legal and regulatory obligations 

to which it was bound. Moreover, Claimant also failed to uphold its duty towards the 

Respondent’s clear right to a safe, healthy and clean environment; a duty that is 

generally expected to be upheld from a large and highly reputable multinational 

undertaking said exploitation activities. 

 

117. Among other obligations aimed at protecting the Respondent’s environment and 

human health, KEA requires miners to fully protect the waters from toxic mine waste 

within the region where the extraction takes place.111 Failure to comply with the said 

obligations may lead to, the imposition of severe sanctions (including fines), the 

immediate suspension or annulment of issued environmental licenses as well as their 

                                                      
106      Hepburn, P5.  
107      Request, P6:¶11:L1067-1070. 
108      Facts, P34:¶16:L958-963. 
109      PO2, P57:¶7:L1560-1562. 
110      Exhibit4, P50:L1391-1392. 
111      Facts, P34:¶16:L962-963. 
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forfeiture to the relevant authorities, and the obligation to remedy and/or to 

compensate for any resulting environmental damages.112  

 

118. According to conclusions drawn by the Study, contamination of the Rhea River is 

undoubtedly a direct consequence of the Claimant’s exploitation of lindoro.113 In 

reaching its conclusions, the Study used a sample which revealed the presence of an 

abnormal amount of heavy metals and graspel (a toxic substance released during the 

exploitation of lindoro) in the waters of Rhea River. The Rhea River’s current levels 

of contamination places it amongst the top three most polluted rivers in the world.114 

 

119. There lies a causal link between the Claimant’s activities and the vast amounts of 

pollution present in the Rhea River. Claimant has blatantly violated KEA provisions 

which provide clear protections to the Respondent’s waters against toxic mine waste.  

 

120. Whilst Claimant may seek to diminish the scientific value of the Study by pointing to 

the fact that the RoK’s Ministry of Environmental Matters provided funding to the 

Study, this argument carries very little weight. It is quite common to find that the 

LDCs all over the world rely on some sort of governmental funding to support their 

operations.  Therefore, with the rare exception, LDCs lack completely financially 

independent R&D centers.115 It is safe to bet that even the top-ranking universities 

within LDCs rely on governmental funding to carry out their research.  

 

121. In short, the Study’s probative value must not be undermined or diminished simply 

because the Study receives funding from the RoK.  Whilst, Claimant purports to use 

what it labels a causal link116 as a scapegoat to avoid its obligations, the source of 

funding bear no relevance to hard Facts which clearly demonstrate that the high and 

alarming levels of pollution in the Rhea River and catastrophic damage to the RoK’s 

                                                      
112      Ibid. 
113      Exhibit4, P50:L1390-1395. 
114      Ibid 
115      UNCTAD Report, PP2-4. 
116      Krimsky, P566. 
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environment with which Respondent is now having to face, are the direct 

consequence of the Claimant’s deliberate and/or undeliberate but nevertheless 

reckless disregard of the RoK’s regulations, laws and policies with respect to 

sustainable development and the use of good practices used in the course of mining 

exploitation activities.  

 

B.  Claimant has breached its undertakings to protect the environment. 

 

122. Since Claimant has forgotten its role in destroying the environment of RoK by 

neglecting its commitments under the BIT and the Agreement, Respondent deems 

necessary to recap that the Claimant’s conducts have led to harmful effects on 

Kronian people and environment of RoK. 

 

123. As the tribunal in quiborex v. Boivia correctly concluded that in the cases which 

include a concession agreement that places obligation upon an investor and there are 

certain requirements that must be fulfilled by the investor, if a state revoke a license 

or cancel a concession agreement because the investor has not fulfilled the necessary 

legal requirements, “such cancellation cannot be considered to be a taking by the 

State.”117 

 

124. As per Respondent brings this dispute before the Tribunal that Claimant has failed to 

satisfy its obligation under the Agreement (1), and has failed to comply with its 

undertaking in light of the BIT (2). 

1. Claimant has breached the Agreement. 

 

125. According to Article 2(2) of the Agreement, Claimant has an obligation to comply 

with good practices for the sustainable exploitation of lindoro including the disposal 

                                                      
117     Quiborax, ¶206. 



35 
 

of any waste resulting from activities directly or indirectly related to the exploitation 

of lindoro.118 

 

126. Due to the environmentally sensitive nature of the activity to be undertaken by 

Claimant, the Parties clearly anticipated the need for provisions dealing with waste 

disposal. Therefore, the Agreement contains unequivocal provisions creating 

obligations to comply with good waste disposal practices resulting from exploitation 

and mining activities.  

 

127. Whilst, having adhered to the Agreement, Respondent finds it wholly unacceptable 

that Claimant whom is known to be a well- renowned and reputable global 

company,119has failed to apply good waste disposal practices to properly dispose of 

waste resulting from mining exploitation activities.  

 

128. Obligations arising out of good waste disposal practices requires that Claimant 

exercise a high degree of skill, diligence, prudence and foresight that would 

reasonably be expected from a highly reputable global mining company within the 

mining industry.120 Since 2010, toxic waste found in Rhea River has significantly 

increased, just two years following the commencement of exploitation undergone at 

lindoro.121 

 

129. Based on conclusions drawn by the Study, the contamination of the Rhea River is 

undoubtedly a direct consequence of the exploitation of the Claimant’s failure to 

comply with its regulatory and legal obligations with respect to its exploitation 

activities carried out at lindoro.122  

 
                                                      
118      Exhibit2, P47:L1304-1306. 
119      Facts, P32:¶6:L896-897. 
120      Law Insider Dictionary, good practice definition. 
121      Facts, P35:¶20:L984-986 
122      Facts, P35¶22:L993-995. 
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 2. Claimant has failed to fulfil the requirements of exploitation of lindoro 

stipulated in the BIT.  

 

130. Respondent argues that its treatment towards Claimant was motivated by various 

business failings of Claimant, coupled with an obligation on RoK’s part to protect the 

environment and human right. In the Respondent’s view, these shortcomings by 

Claimant compelled the RoK authorities to intercede to ensure that the environment 

and human life was not undermined by third parties. 

 

131. With respect to the investor’s obligation in light of the BIT, the responsibility that laid 

down in polluter pays principle which is well recognized “as a legal principle of 

general applicability in international law”123, lies with Claimant. Under this principle 

investor was not hindered from harming the environment “rather, it simply states that 

if they do so, they must bear the cost.”124 

 

132. With regard to the polluter pays principle which appears to be expressly adopted in 

Article 9(2) of the BIT, Respondent challenges that Claimant has breached its 

commitments envisaged under the Article. Claimant must has acted in a manner 

which has the least side effect on the environment. Meanwhile, Claimant not only did 

not take precautionary measures, but also it took the most excessive harmful actions. 

In accordance with the Study, since 2011, graspel was released during the exploitation 

of lindoro in waters of Rhea River.125 The Study has explicitly revealed that the 

contamination of the Rhea River is “a direct consequence of the exploitation of 

lindoro.”126 

 

                                                      
123      University of Tsukuba Papers, P14. 
124      Turk, P71. 
125      Exhibit4, P50:L1391-1392.  
126      Exhibit4, P51:L1394-1395. 
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133. With respect to health of Kronian people, the Study unfolded that since 2011 the 

prevalence of the CVD has been increased which has risen by 45% since then after.127 

Moreover, the Study has presented the likelihood of connection between the 

microcephaly in newborn of the surrounding areas and exploitation of lindoro.128  

 

134. In conclusion, it is Respondent’s firm conviction that Claimant was bound by its 

commitments under the BIT. Claimant has breached its obligation by improper 

conducts. 

 

C.  Claimant has breached its obligations under applicable international laws.  

 

135. Respondent submits that Claimant was bound to observe its obligation under 

international law. Respondent asserts that the Claimant’s infringement are divided in 

three parts. The first assertion is breach of sustainable development principle (1), the 

second assertion is breach of human right to water (2), the third assertion is breach of 

human right to health (3), and the last assertion is failing to adopt ICSR (4).  

    

1. Claimant has breached its obligations under applicable international laws on 

sustainable development  

 

136. As stipulated in Article 6 of the Agreement, the Parties have unambiguously chosen 

the laws of the RoK as the governing law prevailing in the Agreement, confirming 

and enshrining thus the principle of party autonomy in contractual and mutual 

relations held between the Parties. According to Article 6, the RoK’s domestic law as 

well as international laws and instruments that bind the RoK form an all-

encompassing legal corpus which comprise the governing law of the Agreement 

chosen by the Parties and consequently binds the Parties to the Agreement.129  

                                                      
127      Exhibit4, P51:L1402-1405. 
128      Exhibit4, P51:L1414-1418. 
129      Exhibit2, P48:L1330-1333. 
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137. Claimant may argue that governing law regime as provided in the Agreement should 

be distinguished from the governing law mechanism so stipulated in the BIT.  

 

138. With respect to the Claimant’s argument, Respondent is prepared to respond that even 

if it accepts the Claimant’s lack of consent to use international law as the governing 

law dictating relations between the Parties, nevertheless, respect for the applicability 

of international law pertaining to disputes between foreign investors and host states 

has become customary practice and must therefore be upheld.130 Indeed, in Phoneix, 

the tribunal affirmed respect for this customary practice stating that: “It is not 

disputed that the interpretation of the ICSID convention and of the BIT is governed by 

international law.”131 

 

139. Based on the preamble of the BIT, promotion of sustainable development is 

recognized as a vital principle and objective for the reciprocal promotion and the 

protection of the environment when entering into the BIT.132 Meanwhile, Claimant 

may argue that the common interest of the Parties reflected in the preamble must not 

be considered to have a binding effect. However, it is important to note that: “While 

the VCLT has not substantially clarified preambles’ role in treaty interpretation, it 

leaves ample room for preambles to exert legal power […].”133  

 

140. Therefore, the emphasis placed by the BIT on the principle of sustainable 

development in investment activities clearly demonstrates the relevance, the 

importance and the legal weight afforded to this principle, which in turn regulates 

activities undertaken by the Parties.  

 

                                                      
130      Lowenfeld, P50. 
131      Phoenix, ¶75. 
132     BIT, L1050-1052. 
133      Hulme, PP1296-1297. 
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141. Article 9 (1) of the BIT illustrates fairly well the fundamentality of the sustainable 

development as a founding block in relations between the Parties. In accordance with 

Article 9 as provided above, Claimant has a duty to act in a manner to cause the least 

amount of damage or detriment to the RoK’s environment. Yet despite this, Claimant 

failed to do so. Not only Claimant did not take precautionary measures, but it went 

one step further and proceeded to use the most excessive and harmful measures in the 

performance of its exploitation activities in lindoro.    

 

142. According to the Study, since 2011 a toxic substance has been produced during the 

exploitation of lindoro. 134 The Study explicitly revealed that the contamination of the 

Rhea River is a straight result of the exploitation of lindoro.135 

 

143. Compliance with sustainable development practices requires consideration of 

economic, environmental and social factors.136 Claimant has decided to ignore having 

to comply with binding and applicable environmentally-related obligations and 

instead, has decided to concentrate simply on the revenue draw from its exploitation 

activities of lindoro.  The Claimant’s blatant disregard and inattention to this matter 

prompted Respondent to revoke the Claimant’s licenses and to terminate the 

Agreement.  

 

144. Respondent was thus forced to take appropriate measures to prevent Claimant from 

causing more detriment and hard damages to the RoK’s environment and “clearly, 

environmental degradation caused by a foreign investor would justify measures taken 

by the state.”137 

 

                                                      
134     Exhibit4, P50:L1391-1392. 
135     Exhibit4, P51:L1394-1395. 
136     Craik, PP77-78. 
137     Sornarajah, P472. 
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145. In addition to the Claimant’s Article 9 of the BIT environmental obligations, 

international law and international investment treaties to which the Parties are subject 

also create additional environmental obligations. These environmental obligations 

must be interpreted in light of the Parties said BIT obligations and must therefore also 

be upheld by Claimant.138 

 

2. Claimant has breached its obligations towards the Respondent’s human right to 

water. 

 

146. Article 25(1) of the 1948 Universal Declaration of Human Rights recognizes the 

people’s right to health as: “Everyone has the right to a standard of living adequate 

for the health and well-being of himself and his family.”139 It may reasonably infer 

from the Universal Declaration of Human Rights that the word health includes the 

human right to safe and clean drinking water. 

 

147. There are also two relevant provisions in the international covenant on economic, 

social and cultural rights on the right to water.  The first provision can be found at 

Article 11 on the right to an adequate standard of living. The second provision on the 

said right can be found at Article 12 on the right to the highest attainable standard of 

physical and mental health.140  

 

148. In addition to the above legal framework, in July 2010, Resolution 64/292 enacted by 

the United Nations General Assembly, explicitly recognized the human right to water 

and sanitation and acknowledged that clean drinking water and sanitation are essential 

to the realization of all human rights.141Resolution 64/292 clearly and firmly 

expresses that the human right to water and sanitation is a fundamental right of all 

                                                      
138      Ibid. 
139      UN General Assembly Declaration, P2. 
140      International Covenant on Economic, Social and Cultural Rights, Article 11-12. 
141      UN General Assembly Resolution, P2. 
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people. The human right to water is recognized as one of the essential human rights 

under international law.  

 

149. As discussed above, right to water is an indispensable human right belonging to the 

global population.  Therefore, Respondent has a duty to safeguard this right against 

the Claimant’s environmentally detrimental activities which ultimately affects its 

population’s right to safe, clean and accessible water. Having revoked Claimant’s 

activity licenses and terminated the Agreement, Respondent took appropriate 

measures in line with its duty to comply with KEA. 

 

150. It is important to note that where the rights of foreign investors are wholly opposed to 

and do not coincide with the inherent human right of the public, and where it is a 

matter of public interest, the public right and interest shall always prevail. As 

Sornarajah, a highly renowned scholar on foreign investment scholars provided that in 

this situation a tribunal must consider the nature of the conflict. “In most instances, 

that body of international human rights will also represent international public policy 

which may have over- riding effects.”142  

 

151. Several investment arbitration cases have also referred to human right to water 

namely the tribunal in Urbaser v. Argentina held that the investor could, in principle 

be bound by international human rights obligations concerning human right to 

water.143 

 

152. In the case at hand, Claimant has substantially breached its obligations pertaining to 

the Respondent’s population human right to clean and safe water. The Rhea River has 

undoubtedly been contaminated by toxic waste released directly consequential to the 

                                                      
142      Sornarajah, P472. 
143      Urbaser, ¶1182-1192. 
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exploitation of lindoro.144 The Respondent’s population surrounding the Site relies 

heavily on the Rhea River as a vital source and supply of clean water. In the past 12 

months following exploitation activities by Claimant, Respondent has incurred USD 

25, 000,000 in costs to supply clean water to its people.145 It has become difficult if 

not impossible to supply the population of lindoro and surrounding areas with clean 

water resulting from the contamination of the Rhea River.  Indeed, the Study is 

conclusive on the fact that the contamination of the Rhea River is a direct 

consequence of exploitation activities undertaken in lindoro.146  

 

153. Therefore, Claimant’s conducts amount to the breach of the human right to water 

which is an inherent and fundamental rights of every human-beings.  

 

3. Claimant has breached its obligations towards the Respondent’s human right to 

health. 

 

154. The human right to health is one of the most, if not the most, fundamental right 

enshrined in international law and domestic laws of all nations across the world.  The 

human right to health is quite naturally dependent on the human right to water as 

discussed above.  

 

155. The Claimant’s exploitation activities carried out in lindoro have led to rising 

incidents of very particular and targeted diseases such as CVD and microcephaly.147 

 

156. Claimant may argue that the cause of microcephaly cannot be singled out and various 

environmental and genetic factors may also be at play.148 Nevertheless, the Study 

suggests that the presence of microcephaly in the RoK may be linked to 

                                                      
144      Exhibit4, P51:L1390-1395. 
145      Answer, P17:¶23:L450-457. 
146      Exhibit4, P50:L1390-1395. 
147      Facts, P50:¶22:L998-1000. 
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environmental byproducts derived from exploitation of lindoro. Although a causal 

link has yet to be established, microcephaly and CVD were non-existent upon until   

Claimant began operations in the RoK.149 This is an alarming sign which required the 

Respondent’s immediate attention and action to prevent further outbreaks and to 

preserve its populations’ human right to health.  

 

157. The high level of graspel and heavy metals found in the Rhea River released from the 

exploitation of lindoro,150 and at least 10 other different study conducted by top-tier 

universities and independent researchers worldwide provide sufficient enough 

evidence to show that there is indeed a connection between water contamination and a 

rise in CVD in amongst the population living in proximity to lindoro.  

 

158. For the above reasons, notably the detrimental and adverse consequences with which 

the RoK’s population is now having to face, Respondent has a duty to revoke 

Claimant’s privilege of undergoing exploitation activities so as to comply with its 

obligations under KEA and to safeguard its population from suffering any further 

harm to their health and safety.  

 

159. The decontamination of the Rhea River is a process which requires adopting and 

using highly advanced technological treatment methods. Respondent therefore 

incurred substantial costs in its efforts to decontaminate the Rhea River, as its only 

choice to restore the River to its safe use.  

 

160. Finally, the RoK has incurred health-related costs for treatment and care provided to 

its population during this very difficult period. All costs suffered by Respondent are 

the direct consequence of the Claimant’s detrimental activities and for which 

Claimant refuses to accept liability. 
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4. Claimant has failed to adopt ICSR standards in line with its obligations. 

 

161. Although defining the exact extent of ICSR standards seems difficult, it is clear that 

certain serious concerns on human rights, labor and also environmental matters are 

included in these standards and multinational companies are expected to conduct their 

activities with good faith and in accordance with proper standards while observing 

fundamental principles of good social and ethical conduct.151 

 

162. The United Nations has offered ten principles named global compact which is derived 

from fundamental human rights instruments such as universal declaration of human 

rights and expected that international companies adhere to these principles and apply 

its requirements.  

 

163. OECD guidelines for multinational enterprises also include a section on general 

principles about various aspects to be considered and applied while conducting 

activates152 that are recommended by governments to multinational enterprise 

companies to adhere.153  

 

164. Such ICSR’s obligations may seem quid pro que154 per se, however, in our current 

dispute, it should be regarded that based on the BIT provisions, it was agreed by the 

Parties to encourage the establishment of ICSR standards.155 

 

165. While Claimant is a reputable international mining company156, it is surprising that it 

had never adopted any ICSR standard in its practices.157 

 

                                                      
151      T Muchlinski/ Ortino/ Schreuer, P643.  
152      OECD Corporate Responsibility, P4.  
153      Ibid, P2.  
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166. Therefore, Respondent respectfully requests the Tribunal to order costs and damages 

resulting from the Claimant’s environmentally detrimental operations in the RoK, of 

no less than USD 150,000,000 with the final amount to be determined upon 

completion of a thorough assessment of all costs and damages.  
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REQUEST FOR RELIEF 

 

 

167.  For the aforementioned reasons, Respondent respectfully asks the Tribunal to: 

 

(i) Declare it lacks jurisdiction over the submitted dispute on the grounds that  

              Claimant is not an investor under the BIT;  

(ii) Declare that the Claimant’s requests are not admissible; 

 

168. Should the Tribunal find that it has and should exercise jurisdiction, Respondent urges 

it to recognize that: 

   

(iii) Respondent has not breached its BIT obligations; 

(iv) The Claimant’s claims are entirely rejected;  

(v) Claimant shall be paid USD 150,000,000 for the damages arising out of the 

  operations in Kronos; 

(vi) Respondent is entitled to restitution by Claimant of all costs related to these  

               proceedings. 

 

 

 

 

Respectfully submitted on 24 September 2018 by 

TEAM ECER 

                                                      On behalf of Respondent 

                                      THE REPUBLIC OF KRONOS 


