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STATEMENT OF FACTS 

1. Respondent (Kronos) is an exporter of agricultural commodities and 

considered an underdeveloped country under the criteria set forth by the 

Organization for Economic Co-operation and Development (“OECD”), to 

which it is not a party.  

2. In March 1997, the Kronian Federal University – a public, State-funded 

institution – published a study indicating the potential occurrence of a 

large quantity of rare earth metals in the Northern region of Respondent's 

territory. Demand for rare earth metals was – and continues to be – on the 

rise, which prompted Respondent’s Government, in August 1997, to enter 

into a loan with the International Finance Corporation (“IFC”) for funding 

further research on different rare earth metals in Respondent's territory.  

3. In February 1998, funded by the IFC, the Kronian Federal University 

published research confirming the existence of a large area with lindoro, a 

high value rare earth metal. Since Respondent itself had no national 

company with the appropriate expertise, in November 1998 it invited 

foreign companies to join a bid for the exploitation of lindoro. The criteria 

set forth in the bidding was two-fold: proven technical expertise and best 

financial return for Respondent, based on the gross revenue received from 

the exploitation. Three competitors demonstrated nearly identical 

technical expertise, but Claimant ultimately emerged victorious by 

offering the best financial return.  

4. On 1 June 2000, upon the conclusion of the bidding and the issuance of 

the applicable licenses, Claimant and Respondent executed the agreement 

for regulating the rights to exploit lindoro granted to the former following 

the successful auction (“Agreement”). As per the terms thereof, Claimant 
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had to pass to Respondent 22% of the monthly gross revenue arising out 

of the exploitation of lindoro for eighty years.  

5. At the time, mining activities in Respondent’s territory were not at all 

regulated. Further, the exploitation of lindoro conducted by Claimant was 

generally perceived as the most significant vehicle for fostering 

Respondent’s economic development.  

6. In March 2015, after several years of lenience with Claimant’s 

environmentally detrimental practices, from which Claimant has 

incredibly profited at the expense of the health of Respondent’s 

population, Respondent’s Government submitted a draft bill to the 

Kronian House of Representatives to minimize the externalities of 

environmentally sensitive activities in Respondent’s territory, including, 

but not limited to, Claimant’s activities. The draft bill, ultimately called 

Kronian Environmental Act (“KEA”), was passed on 12 June 2015.  

7. Among other obligations aimed at protecting Respondent’s environment 

and human health, KEA requires miners to fully protect the waters of the 

region where the extraction takes place from toxic mine waste. Failure to 

comply with said obligation may lead to severe penalties, including fines, 

the immediate withdrawal of environmental licenses and the forfeiture of 

facilities, and the obligation to remedy and/or compensate the 

environmental damage.  

8. Since 2011, Respondent’s Government has been closely following the 

environmental footprint of Claimant’s activities in its territory. Inspection 

reports made by the Ministry for Agriculture, Forestry and Land have 

shown that the exploitation of lindoro conducted by Claimant had a 

significant potential to cause environmental damage. However, in the 
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absence of a statute conferring them authority to impose sanctions on 

Claimant, inspectors were limited to collecting information over the years.  

9. In October 2015, Respondent’s newly created Ministry for Environmental 

Matters released data indicating that the volume of toxic wastes found in 

Respondent's rivers appeared to have sharply increased since 2010. This 

prompted researchers at Kronian Federal University to conduct a 

comprehensive study to establish whether said potential increase was 

caused by Claimant’s activities.  

10. The conclusion reached by the researchers at Kronian Federal University 

was striking: Claimant’s activities are likely to have caused a 45%-

increase in cardiovascular disease (“CVD”) among Respondent’s 

population since 2011. The study demonstrates that Claimant has failed to 

avoid contamination of the Rhea River, which supplies water for the vast 

majority of the country, with toxic waste.  

11. Accordingly, to protect its environment and ultimately its population’s 

life, Respondent, through Presidential Decree No. 2424 dated 7 

September 2016, revoked Claimant’s operating licenses and terminated 

the Agreement. 

 

  



MEMORANDUM FOR RESPONDENT| TEAM ERSKINE 

 

4 

 

SUMMARY OF ARGUMENTS 

12. The Arbitral Tribunal does not have any jurisdiction over claims arising in 

relation to the dispute between Respondent and Claimant. The reason 

being, that Claimant is not legally considered as an investor by virtue of 

the Bilateral Investment Treaty (“BIT”). Even if Claimant argued that it 

considered itself as an investor, the argument lacked fact as the activities 

conducted under the agreement between Claimant and Respondent had 

never been deemed to be under the control and supervision of specific 

Ticadian nationals as its majority shareholder, due to the fact that Kronian 

nationals are shareholders of a substantial part of Claimant’s voting shares 

and exercise effective control over Claimant. 

13. Article 11, Section 2 of the BIT grants investors the option of pursuing a 

claim against the host State before (I) state courts or administrative courts 

of the host State, (II) other dispute resolution mechanisms previously 

agreed upon, when applicable, or (III) before an arbitral tribunal under the 

auspices of the Arbitration Institute of Stockholm Chamber of Commerce 

(SCC) and in accordance with the SCC Rules. Once the choice is made, 

the same claims are no longer admissible in the other fora. Hence, even if 

Claimant is considered as an investor under the BIT, the complaint 

Claimant filed before Respondent's courts cannot be pursued in this 

arbitration. Even though Claimant indeed withdrew the lawsuit prior to a 

judgment on its merits, it is unquestionable that Claimant's choice to seek 

relief before state courts prevents an Arbitral Tribunal from settling the 

dispute, as determined by Article 11, Section 2 of the BIT. 

14. Claimant could not have had the legitimate expectation that Respondent 

would maintain a stable legal framework in the duration of the concession 
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agreement and Claimant did not rely on Respondent’s representations to 

make the investment, thus Respondent did not violate Claimant’s 

legitimate expectation. Furthermore, Respondent contends that it is its 

right and responsibility to enact the Presidential Decree No.2424. 

15. In relation to Claimant’s responsibilities, this approach seems particularly 

well suited to cases in which the enterprise, by virtue of its expertise in 

relation to the technology that it uses, and by reason of its likely 

knowledge of the pollution risks that it undertakes, is in the best position 

to take on the duty of care not to pollute. When Claimant fails to take on 

such duty of care, where bona fide environmental measures were adopted 

in response to environmental concerns associated with the investment 

project at issue, the polluter, or Claimant in the present case, pays 

principle requires making downward adjustments to the compensation 

amount so as not to entirely shift the environmental costs and negative 

externalities onto the general public. 
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ARGUMENTS 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

DISPUTE 

16. The Arbitral Tribunal does not have any jurisdiction over claims arising in 

relation to the dispute between Respondent and Claimant. The reason 

being, that Claimant is not legally considered as an investor by virtue of 

the Bilateral Investment Treaty (BIT). Even if Claimant argued that it 

considered itself as an investor, the argument lacked fact as the activities 

conducted under the agreement between Claimant and Respondent had 

never been deemed to be under the control and supervision of specific 

Ticadian nationals as its majority shareholder, due to the fact that Kronian 

nationals are shareholders of a substantial part of Claimant’s voting shares 

and exercise effective control over Claimant.  

17. Claimant’s shares are divided between a group of Kronian nationals and a 

private equity fund from Ticadia, which holds the majority of the voting 

shares but has delegated the business judgment of the company to the 

group of Kronian shareholders.1 In 1998, 65% of the shares with voting 

rights of Claimant were acquired by a private equity fund also organized 

under the law of Ticadia.3 According to that fact, in 2000, at the time 

when Claimant and Respondent entered into the concession agreement, 

Claimant only held 35% shares. Further, in 2012, three Kronian nationals 

acquired the remaining 35% of Claimant’s shares4, but this private equity 

fund has delegated the business judgment of the company to the group of 

                                                           
1 Record, p. 13, lines 347-352. 
3 Record, p. 32, lines 898-899. 
4 Record, p. 33, lines 900. 
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Kronian shareholders as above. For this reason, Claimant’s board 

obviously has had a majority of Kronian nationals for the past five years. 

18. Central management and control (CMC) is one of the tests applied by 

many tax authorities, including HMRC, to determine the tax residence of 

a company.  Generally, a company will be tax resident in the UK if: it is 

incorporated in the UK5; or for companies incorporated outside the UK, 

the CMC of the business is in the UK. There is no statutory definition of 

CMC, but the case law rule for determining the place of CMC is 

authoritatively expressed in Lord Loreburn's speech in De Beers:  

A company resides…where its real business is carried 

on…and the real business is carried on where the central 

management and control actually abides.6 

19. Silke on International tax7 states that the concept of CMC is probably the 

closest to that of “effective management”. CMC is taken to be where the 

highest level of decision making takes place.  In most cases, this will be in 

the hands of the Board of Directors. However, Laerstate case highlights 

“effective management” is where the real management of the company is 

found8, that means a company’s place of CMC is not necessarily 

determined by the location of the meetings of the directors but will be 

determined by the facts – where the decisions were actually made. This 

case involved an appeal by Laerstate, a company incorporated in the 

Netherlands, to an assessment to corporation tax in the UK arising from 

the sale of shares it held in a UK company Lonrho PLC.  

                                                           
5 Finance Act, s. 66 (1). 
6 De Beers, para. 458. 
7 Koker, Koekemoer and Williams, p. 14.45. 
8 Laerstate, para. 48. 
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20. The First-tier Tribunal (Tax), in interpreting the CMC test, held that there 

is no assumption that CMC must be found where the board of directors 

meet. It is purely a question of fact where the CMC of a company abides, 

it being the location where high-level strategic and policy decisions are 

made. Although the location of board meetings is relevant, the test is not 

conned to certain acts of a company, such as this or the signing of 

documents9. In this present case, even if all of Claimant’s business 

management including most meetings of the boards are carried out in 

Ticadia, but it is carried out only in “formalities”10. Precisely all those 

decisions  made by the board of directors in Ticadia were implemented in 

Kronos and almost all Claimant’s mining activities and resources were 

concentrated in Kronos as well. 

21. Indeed, the statements made by Claimant that it transferred and 

concentrated all its operations in Kronos in 2010 show that it understands 

the facts that it already becomes the Kronian national, thus it is entitled to 

no right as to submitting the claim against Respondent under BIT. 

22. Further, the activities of Claimant in the territory of Respondent is not an 

investment by virtue of arising out of the LTA, thereby rejecting 

jurisdiction to the tribunal over the dispute. 

23. Even though the BIT, agreed by Kronian and Ticadian government 

suggests the involvement of the tribunal when the national or company 

concerned has not submitted the dispute for resolution by virtue of 

domestic court or administrative tribunal of the Contracting Party that is 

the party to the dispute, and that six months have elapsed from the date on 

                                                           
9 Blaise Marin-Curtoud, p.3. 
10 Record, p.34, line 934. 
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which the dispute arose, the national or company concerned, which, in 

this case, is Claimant, has submitted the claim to the national court, thus 

eliminating its right to seek for another remedy. Article 11, Section 2 of 

the BIT grants investors the option of pursuing a claim against the host 

State before (I) state courts or administrative courts of the host State; or 

(II) other dispute resolution mechanisms previously agreed upon, when 

applicable; or (III) before an arbitral tribunal under the auspices of SCC 

and in accordance with the SCC Rules. By this, once the choice is made, 

the same claims are no longer admissible in the other fora.11 

1. Claimant Does not Meet the requirements of Article 1 of the BIT as 

an investor 

24. Claimant is a private entity whose corporate documents still refer to 

Ticadia yet factually became Kronian national. Fenoscadia’s shareholders 

are entitled to vote for the board of directors, and for the past five years, 

the board has comprised of a majority of Kronian nationals. The board 

also appoints the Chief Executive Officer of the company. The current 

CEO resides in Ticadia, but often travels to and stays in Kronos for long 

durations for Claimant’s business. The Kronian shareholders exert 

considerable influence over Claimant’s decision, making specifically in 

relation to the operation and management of its mining activities in 

Kronos, due to their experience and expertise in the mining industry 

acquired in other countries.  

25.  Claimant arrogates to itself the protection under the BIT against 

Respondent’s alleged wrongdoings. However, the Tribunal should not be 

misguided from the fact that Claimant is a company whose activities are 

                                                           
11 Notice of Arbitration, para. 2. 
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almost absent in the place of its incorporation as it decided to transfer and 

concentrate almost all its mining activities and resources in Kronos and 

effectively shut down its mining operations in Ticadia. 

26.  Moreover, several tribunals have recognized the state’s right to exercise 

its sovereign power to enact, modify and repeal its laws.12 Investors’ 

legitimate expectations of the stability of the legal and business 

environment of the state cannot restrict the state’s regulatory power over 

the evolutionary character of the economy. The investor is expected to 

exercise due diligence and base expectations in light of the prevailing 

circumstances as well as reasonably anticipate potential changes. 

27.  Thus, a state is entitled to exercise its legislative power even in the 

presence of legitimate expectations. The burden for the state is to not act 

“unfairly, unreasonably or inequitably” in doing so. In Saluka, the tribunal 

stated that regulations were justified if a reasonable relationship with 

rational policies could be shown by the state. Various tribunals have held 

that emergencies, including economic emergencies, must be considered in 

evaluating violations of FET standards. 

28. Article 7(1) of the BIT states requires Respondent to not take 

discriminatory measures against Claimant.  Discrimination has been held 

to take place when similar cases are treated differently without reasonable 

justification. Thus, to prove discrimination, a suitable comparator in 

similar circumstances must be shown to have been treated in a more 

favourable manner. 

29. In EDF, Respondent enacted ordinances regulating duty-free services at 

airports. This disqualified the subsidiaries from providing duty-free 

                                                           
12 Saluka, paras. 225, 305, 351;  Parkerings, para. 333. 
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services. However, since the ordinance was applicable to service 

providers in general, the tribunal rejected claims of discrimination and 

arbitrariness. 

30. In the instant case, Presidential Decree No. 2424 is of general application 

as part of the law governing environment in Respondent state. It applies to 

both foreign and domestic investors as it stated in article 2 that “all 

government contracts, licenses, and concessions for the exploitation of 

lindoro in Kronian territory are immediately and irrevocably 

terminated…” Therefore, it is not discriminatory. 

31. Claimant may argue that the fact that the expropriation of Fenoscadia 

constituted discrimination. However, in the present case, there is nothing 

to suggest that any other disease posing the threat similar to that of 

cardiovascular disease and microcephaly. Thus, having it considered 

“discriminative” with no clear comparison is a blunt accusation. 

32. In addition, Article 10(1)(a) of the BIT states that for the purpose of this 

Agreement, each of the Contracting Parties may adopt or enforce a 

measure necessary to protect human, animal or plant life or health that 

measures undertaken to achieve public interest objectives such as public 

health. Widely recognized as the police powers exception, it holds that the 

right of the state to take reasonable measures in public interest cannot be 

curtailed.13  It is a well-established practice in investment arbitration that 

in the area of policy matters, States are free to regulate in the interest of 

                                                           
13 Chemtura, para. 266 
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public welfare,14 without being held responsible for potential damage to 

investors.15 

33. It has been shown that the actions of Respondent were taken to prevent 

further environmental damages and the increasing threat of cardiovascular 

and combat the increasing threat of cardiovascular and microcephaly 

disease. The actions were thus to protect human, animal, and plant life or 

health, which has been recognized to be in public interest and part of the 

police powers of the state.16 Article 10(1)(a) of the BIT makes specific 

reference to this effect. 

34. In the present case, had Respondent not take such measures, the damage 

would have been much tremendous and the cost to combat the 

cardiovascular and microcephaly disease would have been higher. Not to 

mention that Claimant’s activities are likely to have caused a 45%-

increase in CVD among Respondent’s population since 2011. The study 

demonstrates that Claimant has failed to avoid contamination of the Rhea 

River, which supplies water for the vast majority of the country, with 

toxic waste. 

35. Thus rejecting the status of Claimant with that of investor stipulated under 

the BIT since Claimant’s status which does not entitle that of investor 

(1.1), that Claimant’s contribution to Respondent is not equal with the 

damages it caused (1.2), that the agreement’s duration would lead to more 

destruction and more health problems (1.3) and that Claimant has not 

participated in investment’s risk (1.4). 

                                                           
14 Dolzer and Schreuer, p.120 
15 Telenor, para. 64 
16 Newcombe, p. 26. 
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1.1. Claimant’s Status Does Not Entitle that of Investor 

36.  First and foremost, Claimant lacks evidence of its status as registered 

Ticadian company since its sole activities concentrated at the exploitation 

of lindoro in Kronos, and the effective control of the company is taken by 

Kronian nationals. 

1.2. Claimant’s Contribution to Respondent is not equal with the 

damages it caused 

37.  The samples revealed an abnormal amount of heavy metals and graspel, a 

toxic substance released during the exploitation of lindoro, in the waters 

of Rhea River. The current level of contamination of the waters of the 

Rhea River places it among the top three most polluted rivers in the 

world. The contamination of the Rhea River is undoubtedly a direct 

consequence of the exploitation of lindoro. 

38.  Claimant also rejected to compensate for the damages it caused, whereas 

decontamination of the Rhea River remains feasible, provided that urgent 

action is taken by Kronian authorities. The costs for a complete 

decontamination of the waters of Rhea River is estimated to amount to no 

less than USD 75 Million. Given the current level of contamination of the 

waters of the Rhea River, decontamination efforts might take at least five 

years.  

1.3. The Agreement’s Duration Would Lead to more Destruction and 

more Health Problems 

39. There is the existence of CVD as the direct effect of the exploitation 

(1.3.1), and the existence of Microcephaly which did not take place until 

2012 (1.3.2). 
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1.3.1. CVD is the direct effect of the exploitation 

40. The data collected by the Kronian Government shows that, since 2011, 

there has been a constant yearly increase in CVD in the population of the 

areas surrounding  the exploitation of lindoro in Kronos. The incidence of 

CVD among the Kronian population has risen by 45% since 2011. It is 

not yet possible to conclusively confirm a causal link between the 

exploitation of lindoro and the rising incidence of CVD in the population 

of the surrounding areas. However, the study cannot identify any other 

factor other than exploitation of lindoro that may have caused such a 

sudden increase in CVD over the past six years. 

1.3.2. Microcephaly was non-existent until 2012 

41. Of the newborns examined, 88% have shown early symptoms of 

microcephaly, such as disturbances in motor functions and facial 

distortions. Microcephaly was virtually nonexistent in Kronos until 2012 

when the first cases appeared, although sporadically. A longer sampling 

window is required to conclusively confirm that the exploitation of 

lindoro has triggered microcephaly in Kronos. Nevertheless, as stated 

above, it is already possible to assert that the exploitation of lindoro is 

associated with the contamination of the waters of the Rhea River, which 

may be a cause for microcephaly in newborns of the surrounding areas. 

1.4. Claimant Has not Participated in Investment’s Risk 

42.  The risk of non-payment or termination of a contract are not any different 

from those present in a normal commercial contract and cannot be called 

investment risk. Even if Claimant argued that it has participated in 

investment’s risk by undertaking the investment risk of unforeseen 
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termination and that it established lasting infrastructure in the host state, 

political risk becomes determinative and amounts to investment risk,  

Claimant has put itself responsible to the risk of damage suffered by 

Respondent regarding to environmental issues and health problems.17  

                                                           
17 Exhibit 6, lines. 1455-1457 
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II. CLAIMANT’S CLAIMS ARE INADMISSIBLE BEFORE THE 

ARBITRAL TRIBUNAL IN VIEW OF THE LAWSUIT FILED BEFORE 

THE DOMESTIC COURT OF RESPONDENT 

43.  Article 11, Section 2 of the BIT grants investors the option of pursuing a 

claim against the host State before (I) state courts or administrative courts 

of the host State, (II) other dispute resolution mechanisms previously 

agreed upon, when applicable, and (III) before an arbitral tribunal under 

the auspices of SCC and in accordance with the SCC Rules. Once the 

choice is made, the same claims are no longer admissible in the other fora. 

Hence, even if Claimant is considered as an investor under the BIT, the 

complaint Claimant filed before Respondent's courts cannot be pursued in 

this arbitration. Even though Claimant indeed withdrew the lawsuit prior 

to a judgment on its merits, it is unquestionable that Claimant's choice to 

seek relief before state courts prevents an Arbitral Tribunal from settling 

the dispute, as determined by Article 11, Section 2 of the BIT.18  

1. Claimant’s action is in contrast to principle of Lis Alibi Pendes 

44.  The Brussels I Regulation deals with parallel proceedings in a strict 

manner and lis pendens is detected in virtue of Article 27: 

1.  Where proceedings involving the same cause of action 

and between the same parties are brought in the courts of 

different Member States, any court other than the court first 

seized shall by its own motion stay its proceedings until 

such time as the jurisdiction of the court first seized is 

established. 

2. Where the jurisdiction of the court first seized is 

established, any court other than the court first seized shall 

decline jurisdiction in favor of that court. 

                                                           
18 Answer to Request for Arbitration, paras. 5, 7. 
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45. In Gubisch, the Court stated that two actions are identical if they are 

between the same parties and “involve the same cause of action and the 

same subject-matter”. The Court held that, 

“In those procedural circumstances it must be held that the 

two actions have the same subject-matter, for that concept 

cannot be restricted so as to mean two claims which are 

entirely identical19.  

46. The Court then came to the conclusion that one of the two actions was 

brought to enforce and the other to rescind one and the same contract and 

therefore “the question whether the contract is binding [...] lies at the 

heart of the two actions”.20 

47. In Judgement of Court (Sixth Chamber), Court held that, 

the concept of lis pendens pursuant to Article 21 of the 

Convention (Brussel I Regulation) covers a case where a 

party brings an action before a court in a Contracting State 

for the rescission or discharge of an international sales 

contract whilst an action by the other party to enforce the 

same contract is pending before a court in another 

Contracting State21.  

48. In relation to this present case, the enactment of Decree 2424 might be 

considered as the reason for disputes which led to all Claimant’s claims. 

Claimant brought an action before the national court to seeking to suspend 

the effect of Decree 2424, then brought an action before to international 

arbitration to seeking the declaration that Respondent is liable for 

violation of the BIT. Thus, Claimant apparently brought the same cause of 

action to both Respondent’s federal court and SCC tribunal. Applying the 

                                                           
19, Gubisch, para 17.  
20 Ibid, para .16 
21 Ibid, para. 19 
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doctrine Lis pendens as well as based on the Article 11 BIT which parties 

had agreed, Claimant’s requests are not admissible before the tribunal. 

2. Claimant’s action is in contrast to the Fork-in-the-Road clause 

49.  In light of the Fork-in-the-Road (“FITR”) clause, the choice of the forum 

to which investor submit the disputes will be final, if the investor chooses 

to resort to domestic remedies, that choice forecloses the option of 

resorting to international arbitration. As in the China - Argentina BIT 

1992 recognized that, 

where an investor has submitted a dispute to the 

aforementioned competent tribunal of the Contracting Party 

where the investment has been made or to international 

arbitration, this choice shall be final.22  

50. Using this FITR clause as a method of dismissing claims to avoid 

procedure duplication has tested in case of Pantechniki, in which  

having made the election to seize the national jurisdiction, 

Claimant (Pantechniki) is no longer permitted to raise the 

same contention before ICSID.23 

51. Also, on January 18, 2017, the Tribunal in the Supervisión case with 

respect to the “Fork in the Road” method, the Tribunal indicated that it  

consisted of obligating the investor to select a dispute 

resolution mechanism ab initio through an irrevocable 

option clause (…), which implies that once one of the routes 

is selected, the possibility of choosing the other is 

excluded24 

52. Thus, once the choice is made by Claimant in the way of challenging the 

Decree before Respondent's courts, the same claims are no longer 

                                                           
22 China-Argentina BIT, Article 8(3).   
23 Pantechniki, para. 67.  
24 Supervisión, para. 294. 
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admissible in the other fora. Hence, even if Claimant is considered as an 

investor under the BIT, the complaint Claimant filed before Respondent's 

courts cannot be pursued in this arbitration.  

3. Claimant shall complete the exhaustion of local remedies instead of 

submitting a request to an international arbitration tribunal 

53. In this present case, in light of Article 11 of the BIT, even though it is 

permissible for Claimant to opt to file the case before an international 

arbitration, it should have exhausted legal remedies through national court 

at first. Because according to Article 26 of the ICSID convention as 

follows:  

Consent of the parties to arbitration under this Convention 

shall, unless otherwise stated, be deemed consent to such 

arbitration to the exclusion of any other remedy. A 

Contracting State may require the exhaustion of local 

administrative or judicial remedies as a condition of its 

consent to arbitration under this Convention. 

54. To be more specific, several tribunals (particularly when faced with 

requirements to pursue local remedies for a certain period of time, 

contained in many Argentinian BITs) have discussed whether ELR is a 

condition of admissibility of a claim (a procedural requirement) or a 

condition of consent to arbitrate a dispute (a jurisdictional requirement). 

As the Abaclat tribunal explained, although the lack of admissibility and 

the lack of jurisdiction both lead to a tribunal’s refusal to hear a case, they 

have different natures and consequences: 

a) While a lack of jurisdiction stricto sensu means that the 

claim cannot at all be brought in front of the body called 

upon, a lack of admissibility means that the claim was 

neither fit nor mature for judicial treatment;  
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b) Whereby a decision refusing a case based on a lack of 

arbitral jurisdiction is usually subject to review by another 

body, a decision refusing a case based on a lack of 

admissibility can usually not be subject to review by 

another body;  

c) Whereby a final refusal based on a lack of jurisdiction 

will prevent the parties from successfully re-submitting the 

same claim to the same body, a refusal based on 

admissibility will, in principle, not prevent the claimant 

from resubmitting its claim, provided it cures the previous 

flaw causing the inadmissibility.25 

55.  Following ICJ jurisprudence, several investment tribunals consider ELR 

requirements as admissibility conditions. In turn, other tribunals see it as a 

jurisdictional requirement—many of them based on the wording of ICSID 

Convention Article 26, which, as seen above, refers to ELR as a possible 

“condition of its consent to arbitration”. Thus, the act of Claimant 

applying to the Kronos federal court is considered as fulfilment of 

admissibility conditions, notwithstanding the fact that it is waiting for 

negotiations with Respondent to take place. 

56.  The tribunals in the cases of Abaclat, Hochtief26 and Teinver27 against 

Argentina28—all interpreting similar time-limited requirements to pursue 

local remedies contained in the applicable BITs—referred to them as 

procedural requirements. In particular, Abaclat understood the 

requirement to  

relate to the conditions for implementation of Argentina’s 

consent to ICSID jurisdiction and arbitration, and not the 

                                                           
25Abaclat, para. 247.  
26 Hochtief, para. 96 
27 Teinver, paras. 135–136. 
28 Abaclat, supra note 79;;  



MEMORANDUM FOR RESPONDENT| TEAM ERSKINE 

 

21 

 

fundamental question of whether Argentina consented to 

ICSID jurisdiction and arbitration.29  

57. Hochtief, building on ICJ case law, reasoned that, in theory, Argentina 

could accept or “pardon” the claimant for not complying with the 

requirement. As such, the requirement must be regarded  

as a condition relating to the manner in which the right to 

have recourse to arbitration must be exercised—as a 

provision going to the admissibility of the claim rather than 

the jurisdiction of the Tribunal.30 

58. In turn, in Maffezini and in the cases of Siemens, Wintershall, Impregilo31, 

Daimler32 and ICS33 against Argentina, the tribunals regarded the time-

limited requirement to pursue local remedies in the applicable BIT as a 

mandatory condition of consent, which, if not complied with by the 

investor, should prompt a tribunal to dismiss the case on jurisdictional 

grounds, absent an alternative basis to establish its jurisdiction.  

59. Elaborating on the mandatory nature of the requirement, Wintershall 

stressed that it saw no reason to bypass the requirement:  

There can be no presumption, as between Contracting 

States, that a particular stipulation is ex facie oppressive or 

that, for any other reason, it should be dispensed or 

disregarded.34 

60.  The ICSID tribunal in Dede35 also declined jurisdiction as it verified that 

the claimants failed to comply with either of the alternative jurisdictional 

                                                           
29 Abaclat, para. 496. 
30 Hochtief, para. 96. 
31 Impregilo, paras. 90, 94 
32 Daimler, para. 193 
33 ICS, Jurisdiction, paras. 262, 326–327  
34 Wintershall, paras. 125, 145. 
35 Dede, paras. 186, 262.  
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conditions under the 1996 Romania–Turkey BIT: ELR or expiry of a one-

year local litigation period. 36 

61.  Notably, the Daimler tribunal, in support of the characterization of the 

pursuit requirement as jurisdictional, categorically affirmed that “all BIT-

based dispute resolution provision […] are by their very nature 

jurisdictional”.37 In the same sense, the Kiliç38 tribunal held, interpreting 

an ELR requirement in the Turkey– Turkmenistan BIT: 

When such conditions [precedent] are set out in the 

[dispute resolution provisions] of a BIT (as conditions of 

the Contracting Parties’ offer to arbitrate), which are the 

very source of an ICSID tribunal’s jurisdiction, compliance 

with them constitutes a jurisdictional requirement, in the 

sense that a failure to meet the conditions has the 

consequence that there exists no jurisdiction to be 

exercised. 39 

62. As evidenced by the cases referenced above, the theoretical difference 

between ELR as a procedural or jurisdictional condition has not led to 

significantly different outcomes. Whether understood to be jurisdictional 

or procedural, the application of the requirement has been similar, as well 

as the application of the exceptions to the requirement. 

63.  However, there are different outcomes in each case regarding to ELR and 

denial of justice. In the NAFTA context, the tribunal in Mondev was the 

first to discuss the relationship between ELR and denial of justice. The 

tribunal recognized the investor’s prerogative under NAFTA Chapter 11 

to choose between pursuing local remedies in the host state and, in the 

                                                           
36 Turkey– Turkmenistan BIT, Article 6. 
37 Daimler, para. 193. 
38 Kiliç, para. 6.2.9. 
39 Turkey– Turkmenistan BIT, Article 7. 
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alternative, waiving them and commencing international arbitration. 

Accordingly, it interpreted that the fair and equitable treatment standard 

under NAFTA Article 1105(1)—which encompasses a guarantee against a 

denial of justice—must be applied regardless of whether the investor 

sought local remedies, and concluded that  

under NAFTA it is not true that the denial of justice rule 

and the exhaustion of local remedies rule ‘are interlocking 

and inseparable40.  

64. Scholars later criticized this holding, as it suggests that under NAFTA the 

investor does not need to exhaust local remedies before bringing a denial 

of justice claim.41 While the tribunal did not uphold an ELR requirement, 

it is noted that the investor had already brought his claim before the 

highest domestic courts.42 

65. Contradicting Mondev, the NAFTA tribunal in Loewen concluded that, for 

a court decision to amount to a denial of justice at the international level, 

that decision must be final, issued by a court of last resort of the state’s 

judiciary; decisions by lower courts, where effective and adequate appeals 

are reasonably available, could not engage a state’s international 

responsibility.43 The tribunal concluded that, by failing to bring the case 

to the U.S. Supreme Court, Loewen had failed to pursue local remedies 

and, therefore, could not succeed in his denial of justice claim. 

66. The tribunal in Waste Management recalled that NAFTA Chapter 11 

dispenses with the procedural requirement to exhaust local remedies. 

                                                           
40 Mondev, para. 96   
41 Dumberry, p. 251. 
42 Klafter, 2005 p. 424 
43 Loewen, para. 169. 
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Even so, following the Loewen decision, the tribunal highlighted that, for 

an investor to succeed in a denial of justice claim,  

the [domestic judicial] system must be tried and have failed, 

and thus in this context the notion of exhaustion of local 

remedies is incorporated into the substantive standard and 

is not only a procedural prerequisite to an international 

claim.44 

67. In the same sense, but outside the NAFTA context, the claimants in Jan 

de Nul argued that their judicial proceedings before Egyptian lower courts 

amounted to a denial of justice. Citing Loewen, the tribunal considered 

that the claimants were complaining of a failure of a local court rather 

than of the Egyptian judiciary as a whole and found no sufficient basis for 

a denial of justice claim.45 

68. The UNCITRAL tribunal in Chevron considered that Article II(7) of the 

Ecuador–United States BIT, under which the state parties commit to 

“provide effective means of asserting claims and enforcing rights with 

respect to investment”, sets out a stand-alone “effective means” standard, 

which is independent of customary international law on denial of justice. 

Although convinced that ELR is required in case of denial of justice 

claims, the tribunal distinguished the case and held that the claims were 

not subject to the same strict requirement. Under this standard, the 

claimants were required to use all available remedies that could have 

rectified the wrong, even if there was not a high likelihood of success.46 

                                                           
44 Waste Management, paras. 97, 116. 
45 Jan de Nul, paras. 258–260.  
46 Chevron, paras. 242, 321, 326, 330–332. 
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69. In Pantechniki, the claimant complained of a denial of justice by the 

Albanian local courts. The sole arbitrator in the case indicated that the 

claims did not need to be examined in depth, recalling that  

a denial of justice does not arise until a reasonable 

opportunity to correct aberrant judicial conduct has been 

given to the system as a whole.47 

70. He dismissed the denial of justice claim as the claimant failed to bring its 

case to the Albanian Supreme Court to review the performance of the 

lower courts. 

71. The ICSID tribunal in Generation, analyzing the investor’s claim of 

indirect expropriation, pointed out that it does not suffice for an investor 

to argue that the investment lost its value and then point to some 

government action or administrative fault to claim that an internationally 

wrongful expropriation occurred. It held that, in these cases, the investor’s 

failure to seek redress before domestic authorities may disqualify the 

international claim,  

not because there is a requirement of exhaustion of local 

remedies but because the very reality of conduct tantamount 

to expropriation is doubtful in the absence of a 

reasonable—not necessarily exhaustive— effort by the 

investor to obtain correction.48 

72. With these words, the tribunal suggested that pursuit of local remedies 

may be a substantive requirement for an international claim of 

expropriation to succeed. 

73. The role of local remedies in the context of an expropriation claim was 

also analyzed in Parkerings. Without affirming an ELR requirement, the 

                                                           
47 Pantechniki, para. 96. 
48 Generation, para. 20.30. 
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tribunal indicated that an investor must first seek a preliminary 

determination of the existence of a contractual breach under the 

contractually chosen forum before it can bring an international claim that 

such breach amounted to indirect expropriation. Only if the investor 

demonstrates that it was legally or practically denied the possibility of 

seeking local remedies should a tribunal decide whether its international 

rights were violated. Turning to the facts, the tribunal found that the 

claimant could have complained about the alleged contractual breach 

before Lithuanian courts. That it did not do so or show “any objective 

reason to question the Lithuanian Courts’ ability to dispose of the case 

fairly, competently, impartially and within a reasonable period of time” 

was decisive for the tribunal to reject the indirect expropriation claim.49 

74. The tribunal’s analysis in Helnan follows this line of cases. Hotel 

management company Helnan argued that Egypt had indirectly 

expropriated its contractual rights when the Egyptian Ministry of Tourism 

downgraded Helnan’s hotel from five to four stars. While Helnan tried to 

reverse the decision by writing several times to the ministry, it never 

pursued a challenge before Egyptian courts. The holding in Generation 

Ukraine, according to the Helnan tribunal, was very relevant to the 

circumstances in the case at hand: absent a challenge before Egyptian 

courts, Egypt’s downgrading decision could not be seen as a treaty 

breach; “it needs more to become an international delict”50. 

75. Saipem turned away from the above case law. Saipem argued that a 

substantive ELR requirement in judicial expropriation claims would only 

exist if the expropriation also consisted in a denial of justice. This was not 
                                                           
49 Parkerings, paras. 448–449, 463  
50 Helnan, para. 148  
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necessarily the case, according to the claimant, as denial of justice 

concerns the process (how the legal system functions), while the issue in 

an expropriation is the final outcome (whether a taking of property 

occurred). The tribunal agreed with Saipem’s analysis and held that it  

tend[ed] to consider that exhaustion of local remedies does 

not constitute a substantive requirement of a finding of 

expropriation by a court.51 

76. In Arif, the claimant complained of the measures by Moldovan lower 

courts that allegedly expropriated his border duty-free shops.52 Moldova 

objected arguing that the claim could not be raised to the international 

level before the investor exhausted local remedies. Similarly, to Saipem, 

the arbitrators in Arif highlighted the difference between a denial of 

justice claim, in which the conduct of the judicial system as a whole 

matters, and an expropriation claim, in which what is relevant, is the 

individual action of a court as a state organ. Importantly, they rejected 

Moldova’s objection, holding that,  

as a matter of principle, […] court decisions can engage a 

State’s responsibility, including for unlawful expropriation, 

without there being any requirement to exhaust local 

remedies (unless claims for denial of justice have been 

made).  

77. Thus, the Arif tribunal explicitly rejected the existence of an ELR 

requirement in a judicial expropriation claim absent a denial justice claim. 

78. Tribunals have consistently interpreted that, before bringing a denial of 

justice claim in an international proceeding, an investor must exhaust 

local remedies, obtaining a final decision by the highest court of the host 

                                                           
51 Saipem, para. 175   
52 Mr. Franck Charles Arif, para. 187-189. 
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state, even when this is not explicitly required in the applicable treaty. 

Most tribunals have rejected denial of justice claims based on judicial 

decisions given by courts other than the highest court of the host state. 

Accordingly, tribunals have incorporated an ELR requirement as a 

substantive standard of denial of justice claims.53 

79.  Some tribunals have also considered ELR as a substantive requirement of 

indirect expropriation claims, suggesting that, absent a challenge to the 

allegedly expropriatory measures before the domestic courts of the host 

state, those measures could not amount to a treaty breach. In the context 

of expropriation by a court, however, other tribunals have indicated that 

decisions by lower courts can amount to expropriation and that, in those 

cases, ELR is not a substantive requirement; in this context, ELR would 

only be required if the claim of judicial expropriation is accompanied by a 

claim of denial of justice. 

III. RESPONDENT’S ENACTMENT OF THE PRESIDENTIAL DECREE 

NO. 2424, ITS IMPLEMENTATION AND OTHER RELATED ACTS DO 

NOT AMOUNT TO EXPROPRIATION IN VIOLATION OF THE BIT 

1. Respondent did not violate Claimant’s legitimate expectation 

80. Protection of investor’s legitimate expectation is considered as the 

“dominant element”54 of the FET standard. The frustration of such 

expectation could constitute a violation of the FET standard required 

under the Article 6 of the BIT as following: 

Each Contracting Party shall accord to a covered 

investment treatment in accordance with the customary 

                                                           
53 Parkerings, para. 331; Eron, para.262; Tecmed, para.154 
54 Saluka, para.264. 
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international law minimum standard of treatment of aliens, 

including fair and equitable treatment and full protection 

and security. 

81. Legitimate expectation triggers when a State made specific 

representations or assurance towards the investor on which the latter can 

rely to make the investment.55 The FET standard allows foreign investors 

expect the host States’ legal environment stay stable. However, according 

to the tribunal of Saluka,  

their expectations, in order for them to be protected, must 

rise to the level of legitimacy and reasonableness in light of 

the circumstances.56 

82. Respondent will demonstrate that Claimant could not have had the 

legitimate expectation that Respondent would maintain a stable legal 

framework in the duration of the concession agreement (1.1.) and 

Claimant did not rely on Respondent’s representations to make the 

investment (1.2.), thus Respondent did not violate Claimant’s legitimate 

expectation.  

1.1. Claimant was not entitled to expect that Respondent would 

maintain a stable legal framework in the duration of the concession 

agreement 

83. In the present case, there is no mention of a stabilization clause in the 

contract. The statements made by Respondent’s President cannot be 

considered as a source of reliable expectation.  

84. It is uncontested that Respondent’s President made public announcement 

about the “support” that Kronos had for Claimant. However, these are 

                                                           
55 Parkerings, para. 331; Eron, para.262; Tecmed, para.154. 
56 Saluka, para. 304. 
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only general encouraging statements which have been held insufficient to 

constitute legitimate expectations.57  

85. Upon the legitimacy of investor’s expectation, the tribunal of Parkerings 

case stated that: 

The expectation is legitimate if the investor received an 

explicit promise or guaranty from the host-State, or if 

implicitly, the host-State made assurances or representation 

that the investor took into account in making the investment. 

86. The statements made by Respondent’s President does not contain any 

promise nor guaranty for remaining a stable legal or business 

environment.  

In the absence of some “promise” by the host State or a 

specific provision in the bilateral investment treaty itself, 

the legal regime in force in the host country at the time of 

making the investment is not automatically subject to a 

“guarantee” of stability merely because the host country 

entered into a bilateral investment treaty with the country of 

the foreign investor.58 

87. Claimant cannot claim that it held a legitimate expectation relying upon 

such general and vague statements even though they were made by an 

authorized body of the Government, as “reliance upon an official 

statement made in the abstract might not be deemed to have been 

‘reasonable’ upon objective review”.59 

88. Claimant could not have expected that Respondent would not change its 

legal framework in the duration of the Agreement which was expected to 

last 80 years. As the tribunal of Saluka stated that:  

                                                           
57 Nagel, para.326. 
58 Total, para. 117. 
59 Peter T. Muchlinski, p. 275. 
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No investor may reasonably expect that the circumstances 

prevailing at the time the investment is made remain totally 

unchanged.60  

89. Moreover, when it comes to the preservation of its public health and 

environment, it is reasonable for Respondent to take measures and adapt a 

new legal framework.  

90. It is recognized in the BIT and also in the Agreement that “sustainable 

development” would be respected and pursued by the parties.61 Article 10 

of the BIT entitle Respondent to “adopt or enforce a measure necessary 

to protect human, animal or plant life or health”. Having agreed to these 

provisions, Claimant could not have expected Respondent not to adopt 

new legislation when facing health and environmental crisis. Claimant 

could not reasonably expect that the Agreement would be the only source 

of provisions regulating mining of lindoro during 80 years of the 

concession agreement, this given the high-risk exploitation of natural 

resources exposes the environment and its inhabitants too.  

1.2. Claimant did not rely on Respondent’s Presidential statements to 

make the investment 

91. Legitimate expectation requires the reliance of investor on the statements 

or assurance made by host State to make the investment. This is clear 

considering that Claimant had entered into the Agreement in 2000, 8 years 

before the President of Respondent made his statements.  

                                                           
60 Saluka, para. 305. 
61 BIT, Preamble, Article 9(2); Agreement, Article 2.2.  
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2. Respondent had no other sufficient means of safeguarding the 

environment  

92. Respondent had no legal framework geared towards regulation of the 

environment, as such based on the firmly grounded international law 

principle of environmental sustainability, Respondent always had a right, 

more specifically a duty to its people, to ensure that all exploitation of 

natural resources was done in an environmentally sustainable manner.This 

was expected and even encouraged in the BIT62, article 9 expressly 

provides, that: 

1. The Contracting Parties recognize that it is 

inappropriate to encourage investment by relaxing domestic 

health, safety or environmental measures. Accordingly, a 

Contracting Party should not waive or otherwise derogate 

from, or offer to waive or otherwise derogate from, those 

measures to encourage the establishment, acquisition, 

expansion or retention in its territory of an investment of an 

investor. If a Contracting Party considers that the other 

Contracting Party has offered such an encouragement, it 

may request consultations with the latter, and the two 

Contracting Parties shall consult with a view to avoiding 

the encouragement.  

2.  In pursuit of sustainable development, each Contracting 

Party shall strive to minimize, in an economically efficient 

manner, harmful environmental impacts occurring within 

its territory. In doing so, each Contracting Party shall act 

in a cost-effective manner. In its policies and actions, each 

Contracting Party shall strive to take precautionary 

measures to prevent or minimize environmental 

degradation. The Contracting Parties agree that the 

polluter should, in principle, bear the cost of pollution, with 

due regard to the public interest and without distorting 

investment or international trade.  

                                                           
62  BIT, Article 9. 
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3.  Each Contracting Party should encourage enterprises 

operating within its territory or subject to its jurisdiction to 

voluntarily incorporate internationally recognized 

standards of corporate social responsibility in their 

practices and internal policies. These standards include, 

but are not limited to, those expressed in statements of 

principle that have been endorsed or supported by the 

Contracting Parties. These principles address issues such 

as labour, the environment, human rights, community 

relations and anti-corruption 

93. Environmental sustainability has been perennially elusive in terms of 

definition, however, many a scholar have gravitated towards the definition 

of the Bruntland Commission which called for development that, ‘meets 

the (p. 538) needs of the present without compromising the ability of 

future generations to meet their own needs’.63 The emphasis is on human 

needs rather than wants, and on inter— and intra–generational 

equity.64 The approach is based on an accommodation between economic 

growth, environmental concerns, and the wider social effects of economic 

activity. Economic growth is seen as a prerequisite for environmentally 

sound development, but the methods and processes of economic growth 

must ensure the survival of a sustainable ecosystem that can last for 

generations.  

94. Claimant was always aware of the fact that Respondent did not have any 

regulatory framework for the environment, there was always an 

expectation that at some point the creation of this framework would affect 

its investment one way or the other.  

                                                           
63 Our Common Future, p. 43. 
64 John Kirkby, p. 2. 
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95. Article 9(2) of the BIT imposed an obligation upon Respondent to pass 

regulation, to make policies that would  ensure that the environment did 

not degrade or at least minimized the damage. The parties agreed that 

their investments would also have to be sustainable considering future 

generations and the present needs. Claimant benefited from non-existent 

regulation and turned in the windfall profits.  

96. A proverbial “pollution haven”, Kronos under the old political regime 

was reluctant to enact a legal framework for environmental protection. 

Obviously, this is because Respondent, a third world country, 

demonstrates the earlier mentioned pollution haven notion. It provides,  

A jurisdiction with few environmental restrictions relative 

to other jurisdictions. It has been suggested that companies 

in "dirty" industries such as mining or milling have an 

incentive to relocate to pollution havens, but there is 

evidence of this actually happening. 65 

97. The parties were well aware of the need for regulation: it was never a 

matter of if, but when. As soon as the legal framework was the law of the 

land, the concession agreement was no longer environmentally 

sustainable. Indeed, the new administration’s priority was to take swift 

measures as it was necessarily required, as a sovereign, to put a stop, in a 

cost-effective manner, to prevent or minimize environmental degradation.   

98. Respondent’s actions were to put a stop, at least immediately, to the 

actions directly causing the greatest harm to the environment within its 

territory. This regulation was passed without arbitrariness and denial of 

due process. The matter was simply treated with the urgency and care it 

warranted. Claimant hired 40 out of its nearly 200 staff for waste disposal. 
                                                           
65 Farlex Financial Dictionary. S.v. "Pollution Haven." Retrieved September 21 2018 from https://financial 

dictionary.thefreedictionary.com/Pollution+Haven 
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This is not a speculation by Respondent into the structure and personnel 

requirements Claimant has for its organisation, it is merely observed that 

the number is less than 25% of the total staff recruited.  

99. The pollution of the Rhea River caused by Claimant, proves that 

Claimant’s efforts were neither substantial nor sufficient. The state must 

balance the two vital interests of state; economic and environmental well-

being of its citizens. Frankly, enjoying profits at the expense of the 

environment is a violation of the principle of international law; 

sustainable development.  It is plausible, on a balance of probabilities, that 

if the required amount of capital required to properly dispose of waste was 

utilized, the investment would cease to be viable and so the claim for 

expropriation directly or indirectly, seems to be a last-ditch attempt to 

salvage income from a failing business, this without due consideration to 

the public interest.  

100. On these grounds, we submit that in this case the regulation was passed 

because it was a requirement both domestically and internationally for 

Respondent to take responsibility for the health and well-being of its 

environment.  

3. Respondent’s Right to regulate – reserving policy space for 

environmental regulation 

101. Many treaties that reserve environmental policy space elaborate on the 

scope that the reservation of policy space covers. A variety of definitions 

can be found, often mentioning the ― beneficiaries of protective norms 

such as human, animal and plant life or health66, or the protection of 

                                                           
66 This language resembles that found in Article XX (General Exceptions) of the General Agreement on Tariffs 

and Trade (GATT), which came into force in January 1948. 
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natural resources. Other treaties define the scope of reserved policy space 

with reference to the area of regulation and mention elements such as 

prevention or control of the release or emission of pollutants or 

environmental contaminants, the control of hazardous or toxic chemicals 

and wastes and the protection or conservation of wild flora or fauna, and 

specially protected natural areas in the party's territory.  

102. Respondent under Article 10 of the BIT had a right to take measures 

necessary to protect human, animal or plant life or health; to ensure 

compliance with domestic law that is not inconsistent with the BIT nor 

with rules and principles of international law; or for the conservation of 

living or non-living exhaustible natural resources. The exercise of this 

right carried a condition that the measures undertaken pursuant to the 

above-mentioned resources must not be applied in a manner that 

constitutes arbitrary or unjustifiable discrimination between investments 

or between investors; or a disguised restriction on international trade or 

investment. Such condition met by Respondent. 

103. Although most BITs include a separate provision on protection against 

arbitrary and discriminatory behaviour, some tribunals have interpreted 

lack of arbitrariness and non-discrimination as elements of the fair and 

equitable treatment standard.67 Other tribunals have framed this standard 

as a prohibition on administrative capriciousness, indifference, and 

negligence;68 or abuse of authority, harassment, and intimidation.   

104. In Waste Management, the tribunal stated that:  

                                                           
67 C.H. Schreuer, p. 63. 
68 Impregilo, para. 9. 
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the minimum standard of treatment of fair and equitable 

treatment is infringed by conduct attributable to the State 

and harmful to the claimant if the conduct is arbitrary, 

grossly unfair, unjust or idiosyncratic, discriminatory”69, 

but it also added conduct that “involves a lack of due 

process leading to an outcome which offends judicial 

property. 70 

105. The MTD, PSEG, Saluka, and Binder tribunals also declined to 

distinguish the two standards. The Binder tribunal stated that: 

The standard of fair and equitable treatment also ensures 

that a state acts in good faith in its dealings with the 

investor or its investment and that it does not coerce, 

threaten or harass the investor or its investment. Similarly, 

if the state conducts itself in an arbitrary or discriminatory 

way, it will have violated the fair and equitable treatment 

standard.71 

106. From the above descriptions of conduct that amounts to arbitrary and 

unjustified discrimination, the respondent’s conduct is not tantamount to 

the prohibited acts. The respondent met its duty to treat the claimant fairly 

and without discrimination. All measures taken to preserve the 

environment were done in accordance with the acceptable principles as 

laid down in the BIT. 

107. The importance of the context for judging the arbitrariness of a 

governmental action is also illustrated in LG&E. In LG&E, an ICSID 

tribunal considered whether the measures taken by Argentina during a 

severe economic and financial crisis and which adversely affected the 

investors’ gas-distribution licenses were arbitrary and therefore in 

violation of Article II(2)(b) of the US–Argentina BIT, which prohibits the 

                                                           
69 Waste Management, para. 98 
70 Ibid. 
71 Binder, line 447. 
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host state from taking arbitrary or discriminatory measures against an 

investor.  

108. The US–Argentina BIT, Art II(2)(b) provides:  

Neither Party shall in any way impair by arbitrary or 

discriminatory measures the management, operation, 

maintenance, use, enjoyment, acquisition, expansion, or 

disposal of investments. 

109. The investor claimed that the standard for an arbitrary act is “disregard 

for the rule of law” and that by willfully repudiating its legal obligations 

Argentina had followed “the rule of power, not the rule of law”. Because 

the BIT did not define the term “arbitrary”, the tribunal looked to 

international law to define the term and so considered the ELSI72 case, 

described earlier. It then examined the BIT text and interpreted the intent 

of the contracting parties “prohibiting themselves from implementing 

measures that affect the investments of nationals of the other Party 

without engaging in a rational decision-making process”.73 A “rational 

decision-making process”, according to the tribunal, would include a 

consideration by Argentina of the effect of a proposed measure on foreign 

investments and a balancing of state interests against the burden placed on 

the investor. After reviewing the process by which Argentina arrived at 

the measures taken, the tribunal - emphasizing that Argentina was seeking 

to avert a complete economic collapse - concluded that the measures were 

                                                           
72 Elettronica Sicula SpA (ELSI) (United States v Italy) (Judgment) (20 July 1989), [1989] ICJ Rep 15 -   the 

ICJ, while not specifically interpreting a fair and equitable treatment clause, did seek to determine what would 

constitute an ‘arbitrary’ measure. Its approach may offer some guidance in deciding what government actions are 

arbitrary under an investment treaty. The Court stated that an act that is illegal under domestic law is not 

necessarily arbitrary. Indeed, it suggested that even if a domestic court concluded that an act was arbitrary or 

unreasonable, that finding would not necessarily make the act arbitrary under international law. Arbitrariness, it 

stated, ‘is not so much something opposed to a rule of law, as something opposed to the rule of law 
73 US–Argentina BIT, line. 158. 
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not arbitrary because they resulted from reasoned judgment rather than a 

disregard for the rule of law.  

110. Arbitrary conduct is also often discriminatory against the investor; 

consequently, the two words ‘arbitrary and discriminatory’ are often part 

of a single treaty standard or are considered inherent in the concept of 

unfair and inequitable treatment. The question of whether a measure is 

discriminatory also arises in the application of the required standards in 

treaties of national and MFN treatment. When investment treaties are 

meant to prohibit discrimination against foreign investors, a measure is 

considered discriminatory if its intent is to discriminate or if it has a 

discriminatory effect.74  

111. In determining whether specific actions are discriminatory, and thus 

violate the fair and equitable treatment standard or other specific 

provisions against discrimination, tribunals often refer to the ELSI case. 

In ELSI, the ICJ determined that the elements of a discriminatory measure 

include: (i) an intentional treatment, (ii) in favour of a national, (iii) 

against a foreign investor, and (iv) that is not taken under similar 

circumstances against another national.75 

112. Once again, the cases, illustrations, tests for determination of conduct 

given by tribunals as the benchmark for comparison with Respondent’s 

conduct indicate that Respondent not only acted within its mandate, but 

also took such effective measures in good faith as obliged by the Vienna 

convention on the law of treaties.  

                                                           
74 Kenneth J Vandevelde, p. 77. 
75  Ibid 61–2. 
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4. It is Respondent’s right and responsibility to enact the Presidential 

Decree No.2424 

113. Claimant’s legitimate expectation must be balanced with Respondent’s 

regulatory activities.  

114. In the Saluka case, it was held that:  

In order to determine whether frustration of the foreign 

investor’s expectations was justified and reasonable, the 

host State’s legitimate right subsequently to regulate 

domestic matters in the public interest must be taken into 

consideration as well.76 

115. It is stated in the Parkerings77 as following: 

It is each State’s undeniable right and privilege to exercise 

its sovereign legislative power. A State has the right to 

enact, modify or cancel a law at its own discretion. Save for 

the existence of an agreement, in the form of a stabilization 

clause or otherwise, there is nothing objectionable about 

the amendment brought to the regulatory framework 

existing at the time an investor made its investment. As a 

matter of fact, any businessman or investor knows that laws 

will evolve over time. What is prohibited, however, is for a 

State to act unfairly, unreasonably or inequitably in the 

exercise of its legislative power. 

116. And in Feldman,  

[G]overnments, in their exercise of regulatory power, 

frequently change their laws and regulations in response to 

changing economic circumstances or changing political, 

economic or social considerations.78 

117. In the present case, the enactment of the Presidential Decree No.2424 and 

other related acts are required by the serious status of public health and 

                                                           
76 Saluka, para. 305.  
77 Parkerings, para. 332. 
78 Feldman, para. 112.  
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environment in Respondent’s territory. As the Study showed, “the 

contamination of the Rhea River is undoubtedly a direct consequence of 

the exploitation of lindoro”79. The contamination gave rise to an increase 

of CVD and microcephaly amongst the population of the area surrounding 

of the exploitation of lindoro in Kronos. Though not yet been conclusively 

proven, it is still necessary for Respondent to take steps to prevent further 

potential harmful consequence.  

118. It is not just Respondent’s right but also its responsibility to take measures 

to protect the health of its citizens. The FET standard would not restrict 

Respondent from exercising its legislative power and precluding it from 

the responsibility to ensure the life and health of its citizens as well as to 

protect the environment in  its territory.  

119. The principle of proportionality is a principle to deal with the relationship 

between end and means, and it demands an appropriate relationship 

between them. In addition, its underlying concept is to balance conflicting 

benefits.80  

120. Proportionality is a notion, expressing a relationship, and its concrete 

content depends on concrete circumstances. Through comprehensively 

considering municipal law, European Community law and international 

law, we may draw the conclusion that this is a principle to constrain the 

powers of States and/or international organizations and to protect private 

rights so as to balance different benefits. The principle is also a structural 

concept, which includes three sub-principles, i.e. the principle of 

suitability, the principle of necessity and the principle of 

proportionality stricto sensu. Among them, the principle of suitability 

                                                           
79 The Study, line 1394. 
80 Jost Delbrük, p. 396. 



MEMORANDUM FOR RESPONDENT| TEAM ERSKINE 

 

42 

 

denotes that the means must be suitable or helpful to achieve its objectives 

at least and that it must be just means.  

121. It is worth noting that the principle of suitability not only weighs the 

relationship between end and means but also demands that the end itself 

possesses legality and justification.  

122. The principle of necessity indicates that the means must be necessary to 

achieve the end, and, if there is any other means less restrictive to 

applicants’ interests and capable of producing the same result, the less 

restrictive means should be adopted.  

123. The principle of proportionality stricto sensu demands that the means 

does not have excessive restrictive effects on the applicant’s interests, 

compared with the interest pursued by it.81 The principle of necessity is 

subsequent to the principle of suitability, and it demands the comparison 

and choice among the different means with the same end.  

124. However, the principle of proportionality stricto sensu, also called the true 

proportionality principle, demands that the harm caused by the means 

cannot exceed the benefit that it brings, that is, if the harm exceeds the 

benefit that the means pursues, and the side effect will be too much, the 

end must be abandoned.  

125. To the contrary, if the end is very significant, the means is more likely to 

be legal. If Respondent felt that there was more harm than benefit 

accruing from a contractual relationship with Claimant, Respondent is 

entitled to terminate the said contract. It is important that the measures 

taken are in proportion to or will be sufficient to counter the effects of the 

harm caused or go as far as is possible to remedy the same.   

                                                           
81 Takis Tridimas, p. 91–92; Nicholas Emiliou, p. 26–36; Meihard Hilf & Sebastian Puth. 
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5. The ‘Precautionary’ Principle 

126. The Principle 15 of the Rio Declaration stated that:  

In order to protect the environment, the precautionary 

approach shall be widely applied by States according to 

their capabilities. Where there are threats of serious or 

irreversible damage, lack of full scientific certainty shall 

not be used as a reason for postponing cost–effective 

measures to prevent environmental degradation. 

127. This concept, most prominently accepted in other national laws and in 

the Rio Declaration, stresses that where there exists a real risk of serious 

and irreversible environmental damage, it is incumbent upon the regulator 

to act and to prevent that damage from arising even where there is a lack 

of full scientific certainty as to the threat in question. Respondent’s acts 

are not to be confused with a regulatory taking, the measures were taken 

with the intention to prevent further harm to the already suffering 

environment and its inhabitants, humans included.  

6. Political risk 

128. Claimant must have been aware of the political risk when making the 

investment. The risk is typically defined as the probability that an event 

will happen, where the event will have adverse consequences (costs) for 

the relevant party.82 When concluding concession agreement with a State, 

investors face risk due to the exercise of State’s political power. Political 

risk is “the probability that a host government will, by act or omission, 

reduce the investor's ability to realize an expected return on his 

investment”83.  

                                                           
82 Jason Webb Yackee, p. 478. 
83 N. Stephan Kinsella & Noah D. Rubins, p. 3. 
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129. State’s interference with the investor’s property rights may result in 

State’s measures confiscating investor’s property which is a type of 

political risk investor will potentially face.  

130. As a businessman, Claimant must anticipate that the legal framework 

could change and “thus structure its investment in order to adapt it to the 

potential changes of legal environment”84.  It is a generally accepted 

notion that, all international investments are exposed to a considerable 

amount of political risk. Regimes change, dictators overthrown, new 

leaders are voted democratically or not, all these occasions expose foreign 

investments to risk. 

131. Claimant may not have fully expected that its investment would be 

exposed to such high risk, a tumultuous change in government, but it 

surely reasonably expected some changes in government for the duration 

of the agreement. The said change brought along new approaches, 

environmentally safety, sustainable development, changes that  claimant 

simply was unable, refused willingly or unwillingly, adapt to. 

Respondent’s actions are justified. 

IV. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE 

THE TRIBUNAL 

1.  The ‘Polluter Pays’ Principle 

132. A key element in developing regimes of environmental protection is the 

requirement that, ‘the costs of pollution should be borne by the person 

responsible for causing the pollution’.85 Thus, according to the Rio 

Declaration, Principle 16: 

                                                           
84 Parkerings, para. 333. 
85  Philippe Sands, p. 279. 
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National authorities should endeavor to promote the 

internalization of environmental costs and the use of 

economic instruments, taking into account the approach 

that the polluter should, in principle, bear the cost of 

pollution, with dues regard to the public interest and 

without distorting international trade and investment. 

133. In relation to Claimant’s responsibilities, this approach seems particularly 

well suited to cases in which the enterprise, by virtue of its expertise in 

relation to the technology that it uses, and by reason of its likely 

knowledge of the pollution risks that it undertakes, is in the best position 

to take on the duty of care not to pollute. Where it does so, the enterprise 

will face the duty to compensate those who have suffered loss and/or 

injury caused by the pollution. This concept can be adapted to apply to 

other cases of environmental harm, such as those caused by the conduct of 

hazardous industrial activities or the dissemination of environmentally 

harmful products or waste. Where harm occurs, the enterprise must 

compensate on the grounds that justify the polluter pays principle.  

134. The United Nations Environment Programme (UNEP) Draft Guidelines 

for the Development of National Legislation on Liability, Response 

Action and Compensation for Damage Caused by Activities Dangerous to 

the Environment states:  

[t]he objective of these Guidelines is to provide an effective 

regime on liability, redress and compensation for damage 

caused by activities dangerous to the environment, taking 

into account, particularly, the polluter pays principle.86  

135. The rationale underlying the principle is that  

                                                           
86 The UNEP Draft Guidelines, p. 2.  
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[p]rices that are paid by producers and consumers should 

accurately reflect the full cost of their production and/or 

consumption (i.e. including the environmental costs).87  

136. The essence of the polluter pays principle is that a (potential) polluter 

should internalise the cost of complying with environmental measures or 

the negative externalities that they impose on society at large.88 This 

indicates that environmental costs should be considered as costs 

associated with the ownership of the property.  

137. The concept of strict liability included in the precautionary principle and 

the polluter pays principle indicates that environmental costs should be 

borne by those responsible for such damage (rather than the community at 

large), even when there is no fault on the part of the polluter.89  

138. For example, the preamble of the Lugano Convention on Civil Liability 

for Damage resulting from activities dangerous to the environment 

provides the following:  

Having regard to the desirability of providing for strict 

liability in this field taking into account the ‘Polluter Pays’ 

Principle.  

139. This is based on the proportion that if one of two innocent persons must 

suffer the consequences of an occurrence, he/she who caused it must be 

the one to bear the loss. This being so, where bona fide environmental 

measures were adopted in response to environmental concerns associated 

with the investment project at issue, the polluter pays principle requires 

making downward adjustments to the compensation amount so as not to 

entirely shift the environmental costs and negative externalities onto the 

                                                           
87 OECD (Polluter-Pays Principle), p. 9. 
88 Thomas W. Merrill, p. 133. 
89 Nicolas de Sadeleer, p. 51-52.  
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general public. Jeffery Turk provides the following example of how the 

polluter pays principle may actually be used in adjusting of the amount of 

compensation for expropriation:  

Suppose a factory is constructed at a cost of $25 million. 

The factory emits air pollution that will cost the government 

$20 million to clean up. According to the polluter pays 

principle, the factory owner would have to pay for the cost 

of the clean-up. However, suppose that instead of requiring 

the factory owner to pay for the pollution it has caused, the 

government enacts a law prohibiting the operation of the 

factory. In such a case the government should compensate 

the investor $5 million - the difference between the cost of 

his investment and the harm averted.90 

140. This approach leads to the question, what happens where the harm to the 

environment outweighs the economic gain? Ideally, on the basis of the 

polluter pays principle, it follows that the state that has suffered harm may 

take measures to terminate the foreign investment in its entirety and 

additionally require compensation for the harm brought about within its 

territory where the damage outweighs the economic gain.  

  

                                                           
90 Jeffrey Turk, p. 71. 
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PRAYERS FOR RELIEF 

Respondent respectfully requests this Arbitral Tribunal to: 

1) Declare that it lacks jurisdiction over the dispute on the grounds that Claimant is 

not an investor under the BIT;  

2)  Declare that Claimant's requests are not admissible;  

3) Declare that the same claims can not be requested to two parallel legal remedies; 

4) Declare that Claimant's claims be entirely rejected; and  

5)  Order Claimant to pay USD 150,000,000 as claimed in the answer to the 

request for arbitration for the damage arising out of its operations in Kronos. 

 

Respectfully Submitted on September 24, 2018 

 

By 

 

Team Erskine 

On Behalf of RESPONDENT 

Republic of Kronos 
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