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STATEMENT OF FACTS 

 

In 1995, Ticadia and Kronos entered into the  Agreement between the Republic of Ticadia and 

the Republic of Kronos for the Promotion and Reciprocal Protection of Investment  in order to 

promote greater economic cooperation between them and stimulate mutually beneficial business 

activities. 

According to the criteria set forth by OCED Kronos is considered an underdeveloped country. 

Both Kronos and Ticadia are parties to the Vienna Convention on the Law of Treaties and to the 

1992 Convention on the Protection of and Use of Transboundary Watercourses and international 

Lakes. 

In November 1998, Kronos organized a public auction for the concession of the rights to extract 

lindoro. Fenoscadia Limited won the auction on 20 April 2000 demonstrating the best 

performance of set criteria. Consequently, Fenoscadia Limeted and Kronos entered into 

concession agreement granting Fenoscadia Limited a concession to exploit lindoro. Actual 

exploitation of lindoro started in August 2008. 

Fenoscadia Limited is a limited liability company incorporated under the laws of Ticadia. By that 

time Fenoscadia Limited had five Ticadian nationals as its shareholders. In 1998, 65 % of shares 

were acquired by private equity fund organized under the laws of Ticadia. In 2012, three Kronian 

nationals acquired the remaining 35 % shares exerting considerable influence over its decision-

making since then. In 2010, Claimant transferred almost all its mining activities to Kronos and 

effectively shut down its mining operations in Ticadia.  

On June 2015, Kronian House of Representatives passed Kronian Environmental Act in order to 

protect waters of the regions. On May 2016 Kronian Federal University published a study 

showing a connection between contamination of the Rhea River and exploitation of lindoro.  

In October 2015, the Ministry for Environmental Matters released data indicating a sharp 

increase of concentration of toxic waste in Kronos´ largest river, the Rhea River. Half a year later, 

a comprehensive study was published showing that the contamination of the Rhea River is a 

direct consequence of the exploitation of lindoro, the Claimant´s business activity. The study also 

confirms the presence of graspel, a toxic component released during the exploitation of lindoro, 

in the Rhea River. A connection between water contamination by graspel and an increase in CVD 
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in the surrounding population has been demonstrated by several studies. Claimant´s activities are 

likely to have caused a 45% - increase in CVD among the population of Kronos since 2011. 

On 7 September 2016, the Presidential Decree No. 2424 was issued prohibiting the exploitation 

of lindoro in its territory in order to prevent further contamination of the Rhea River and the 

increase in disease. 

In September 2016, Fenoscadia Limeted applied to Kronos federal court seeking to suspend and 

abolish the Presidential Decree. Later in February 2017, Fenoscadia Limited withdrew its appeal 

to Kronos´ Circuit Court.  

On 27 April 2017 Fenoscadia Limited notified Kronos´ Ministry of Foreign Affairs of intention 

to pursue legal remedies under the BIT and on 10 November 2010 Fenoscadia Limited filed a 

request for arbitration before the Arbitration Institute of the Stockholm Chamber of Commerce.  
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PART ONE: JURISDICTION 

 

I. The Tribunal has no jurisdiction over the present case 

1. Jurisdiction of the Tribunal is governed by the Agreement between the Republic of Ticadia 

and the Republic of Kronos for the promotion and reciprocal protection of investments 

signed in Kronosland on 30 June 1995 (“the BIT”).1 

2. Claimant is a private limited company incorporated under the laws of Ticadia with a 

worldwide reputation in the field of exploration and exploitation of earth metals. Claimant 

ownership structure consists of PE FUND with 65 % of shares with voting rights and 

Kronian nationals with remaining 35 % of shares. PE FUND´s ownership structure is 

fragmented between the nationals among citizens of different states.2 

3. Claimant argues that it is an investor under the Art. 1.4 of the BIT since it is an enterprise 

of Ticadia and made an investment in Kronose, therefore entitled to protection of the BIT. 

Claimant bases its connection to Ticadia particularly on the mere facts that it is 

incorporated under the laws of Ticadia and so is its majority shareholder. 

4. Respondent does not question that, in the present case, there has been made an investment 

according to the Art. 1 of the BIT. However, Respondent contradicts the claim of Claimant 

that Claimant is an investor according to the BIT and thus entitled to protection and 

recourse to an international arbitration. 

A. AN INTERPRETATION OF THE DEFINITION OF AN INVESTOR ACCORDING TO THE ART. 

1.4 OF THE BIT 

5.  The term “investor of a Contracting Party” is defined in the Art. 1.4 of the BIT as 

“a Contracting Party, or a person or an enterprise of a Contracting Party,”.3 

6. From the definition above we can assume that for Claimant, which is a legal entity, to enjoy 

the protection of the BIT it is required to be an enterprise of a Contracting Party. The use 

of the words “enterprise of a Contracting Party” indicates a certain connection of the 

                                                           
1
 Problem, p. 44 

2
 Problem, p. 31-32 

3
 Problem, p. 39 
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investor to the state. This connection is nationality link between an investor and signatory 

state.4  

7. Inasmuch as the interpretation of the definition of “investor of the Contracting Party” in 

the meaning of “an enterprise of a Contracting Party” is relatively vague, it needs to be 

interpreted in the light of the Vienna Convention as both Contractual Parties are its 

signatories. 

8.  Vienna Convention provides with general rules of interpretation of international treaties. 

The Art. 31.1 of Vienna Convention states the following: 

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and the light of its object and purpose.”5 

9. Further, the Art. 31.2 provides that the context of the terms of the treaty for the purpose 

of the interpretation of the treaty consists of the treaty text, including the preamble and 

annexes, any agreement relating to the treaty made by the parties in connection with the 

conclusion of the treaty, and any instrument made by one or more parties in connection 

with the conclusion of the treaty that was excepted by the other parties as an instrument 

related to the treaty.6 

10. Therefore, in compliance with provisions of Vienna Convention, the interpretation of the 

term “Investor of a contracting party”, resp. “enterprise of a contracting party” in the BIT 

shall be interpreted in the context and the light of the object and purpose of the BIT. The 

object and purpose of the BIT are formulated in its Preamble which proclaims following:  

“… DESIRING to promote greater economic cooperation between them, with respect to investment by 

nationals and companies of one Contracting Party in the territory of the other Contracting Party; 

RECOGNIZING that the promotion and the protection of investment of investors of one Contracting 

party in the territory of the other Contracting Party will be conducive to the stimulation of mutually 

beneficial business activity, to the development of economic cooperation between the Contracting Parties, and 

to the promotion of sustainable development; 

                                                           
5
 Vienna Convention, Art. 31.2 

5
 Vienna Convention, Art. 31.2 

6
 Vienna Convention, Art. 31.2 
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HAVING resolved to conclude an Agreement concerning the promotion and reciprocal protection of 

investment; … [emphases added]”7 

11. As it implies from the preamble to the BIT, the main purpose of the Contracting Parties is 

to support and stimulate investments that are conducive to the mutually beneficial business 

activities and development of economic cooperation between the Contracting Parties and 

promotion of their sustainable development. This goal proclaimed in Preamble of the BIT 

can only be met if the BIT applies on and benefits exclusively investments of investors of 

a Contracting Party which are in compliance with the aforementioned object and purpose 

of the BIT.  

12. National governments are generally concerned with achieving prosperity, economic 

development, and security, and improving the general welfare of their people. To the 

extent that international investment in their territory facilitates the achievement of those 

goals, national governments will foster and encourage foreign investment.8 The tribunal in 

Saluka when interpreting a provision of the treaty through the object and purpose 

expressed in its preamble stated that: 

“an interpretation which exaggerates the protection to be accorded to foreign investments may serve to 

dissuade host states from admitting foreign investments and so undermine the overall aim of extending and 

intensifying the parties´ mutual economic relations”.9 

13. In the present case, Contracting Parties, to define an investor that is a beneficiary of the 

BIT, used a formulation “an enterprise of a Contracting Party”. This wording indicates a 

certain connection of the investor to the state. This connection is nationality link between 

an investor and signatory state.10 From this definition interpreted in the light of the object 

and purpose of the BIT, it can be inferred that investor of a Contracting party is an 

enterprise (i) which has a nationality of that Contracting Party and (ii) whose investment is 

in compliance with the object and purpose of the Preamble of The BIT, i.e. it promotes 

economic cooperation between Contracting Parties, conduces to stimulation of mutually 

beneficial business activities and development of economic cooperation.11 

                                                           
7
 Problem, p. 38 

8
 SALACUSE, p. 45 

9
 Saluka, ¶300 

10
 NIKIÉMA, p. 1 

11
 Problem, p. 38 
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14. In purpose to determine the nationality of investors, customary international law accepted 

the following criteria to determine nationality of legal entities: (i) the criterion of 

incorporation, (ii) the head office criterion/principle place of business, and (iii) the control 

criterion.12 

B. THE PLACE OF INCORPORATION OR WHERE THE REGISTERED OFFICE IS 

15. The incorporation test establishes the nationality of the investor on the bases of the place 

of its incorporation.13 To assign the nationality of a particular state on the bases of the 

criterion in question it is required that the investor is incorporated in that state, i.e. the 

investor´s company is registered in the state´s commercial register or other register 

intended for the registration of companies or its registered office is placed in the state.  

16. It is proved that the Claimant is a limited liability company incorporated under the laws of 

Ticadia.14 One might thus infer that the Claimant is of a Ticadian nationality and as such 

fulfills the term “investor” according to the BIT. However, it may not be always true as will 

be explained further. 

17. In the Tokio Tokelés the tribunal held that a company incorporated in Lithuania was entitled 

to bring a claim against the Ukraine although it was controlled and 99 percent owned by 

Ukrainian nationals. The tribunal finally held in this case that clear treaty language could 

only be avoided and corporate veil doctrine applied if there was a showing of abuse or 

fraud.15 

18. The tribunal in Saluka reached the same conclusion as the tribunal in Tokio Tokelés despite 

the fact that: 

“the Tribunal has some sympathy for the argument that a company which has no real connection with a 

State party to a BIT, and which is in reality a mere shell company controlled by another company which is 

not constituted under the laws of that State, should not be entitled to invoke the provisions of the treaty …. 

The Tribunal cannot in effect impose upon the parties a definition of “investor” other than that which 

themselves agreed. [emphasis added]”16 

                                                           
12

 MUCHLINSKI, ORTINO, SCHREUER 
13

 NIKIÈMA, p. 8 
14

 Problem, p. 32 
15

 Tokio Tokelés 
16

 Saluka, ¶ 240- 241 
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19. The important thing to notice in the above mentioned cases (i.e. Tokio Tokelés and Saluka), 

however, is that the both BITs contained an explicit definition of the corporate nationality 

based on the incorporation criterion. This was also the only criteria determining the 

nationality of the investor. Based only on this clear treaty definition, the tribunal decided to 

not apply the corporate veil doctrine as argued respondent.  

20. However, the decision in Tokio Tokelés, although taken by majority of arbitrators, was 

strongly dissented by the President of  Tribunal, Professor P. Weil, stating following:  

„When it comes to mechanism and procedures involving states and implying thereof, issues of public 

international law, economic and political reality is to prevail over legal structure, so much that the 

application of the basic principles rules of public international law should not be frustrated by legal concepts 

and rules prevailing in the relations between private economies and juridical players.17  

21. Respondent emphasizes that when this approach in interpretation should be applied in 

cases where the criterion of incorporation is expressly stipulated the more it should be 

applied in the present case where the BIT does not contain any explicit criterion. 

22. Respondent emphasizes that, in the present case, the BIT does not contain any explicit 

definition or criteria which would determine the nationality of the investor. Therefore, in 

the light of statements of tribunals in above mentioned cases and particularly of dissenting 

opinion of Professor P. Weill, it is not only appropriate but also essential to apply the 

corporate veil doctrine to find the true and real investor. Only by doing so it is possible to 

assess whether applying the incorporation criterion fulfills the object and purpose of the 

Preamble which aims to “promote greater economic cooperation and simulation of mutually beneficial 

business activity” .18 

23. By the time of its incorporation, the Claimant´s shareholders consisted exclusively of 

Ticadian nationals. Five years later, in 1998, 65 % of the Claimant´s voting shares were 

transferred to and acquired by the Private equity fund also organized under the law of 

Ticadia.19 Shareholders of the Private fund, however, were not exclusively of Ticadian 

nationality. In fact, very few shareholders of the Private fund were Ticadians, the majority 

of shareholders were of different nationality and consisted, among others, of Kronian 

                                                           
17

 Tokio Tokelés, ¶ 24 
18

 Problem, p. 38 
19

 Problem, p. 32 
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nationals.20 Subsequently, in 2012, three Kronian nationals acquired the remaining 35 % of 

Claimant´s shares.21 

24. From this moment, according to the corporate veil doctrine, the Claimant completely lost 

its nationality of the Ticadia with only few Ticadians having a negligible share of the 

ownership structure of Claimant through a share in The Private fund. The predominant 

nationality of the Claimant´ shareholders, thus, has become the nationality of Kronos with 

more than 35 % voting shares. The rest of the voting shares own nationals of various 

different states including Ticadia. 

25. Respondent argues that according to the corporate veil doctrine Claimant cannot be 

considered an enterprise of the Ticadia for the reason that (i) it failed to prove it is a 

national of Ticadia and (i) it is in contradiction to the purpose and object of the Preamble 

to grant the protection under the BIT to those investors which are not investors of the 

Contracting Party other than the Contracting Party which is the party to the dispute. 

26. If the Tribunal established the nationality of Claimant on the bases of the incorporation 

criterion it would be in direct contradiction with the Preamble of the BIT and jurisdiction 

of international investment tribunals.  

C. THE HEAD OF SEAT CRITERION OR PRINCIPLE PLACE OF BUSINESS ACTIVITIES 

27. The criteria of the head of the seat or principal place of the business activities refer 

essentially to the very similar thing aiming to prove real economic connections to a certain 

country. The criterion of the head office refers to the place from which the company is 

actually managed, which is usually the place of residence of the board of directors or the 

place where the managerial meetings are held and decisions made.22 Similarly, the criterion 

of the place of business activities meaning a place where real economic activities take 

place.23 

28. The tribunal in Alps Finance stated that to prove a seat of the investor in the particular 

country it requires a regular board or shareholder meetings, top management, a certain 

number of employees, an address with phone and fax numbers, and expenses and overhead 

                                                           
20

 Problem, p. 56 
21

 Problem, p. 32-33 
22

 Nikiéma, p. 8 
23

 Alps Finance, ¶219 
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costs in the location of the seat.24 Although claimant submitted evidence regarding his 

argumentation that it was registered in the commercial registry of the Swiss locality where it 

had its headquarters, that the company books were held in Switzerland, that it had a bank 

price list for the costs of its bank account in Switzerland, and that it had a tax receipt 

showing the company´s revenues, profits and losses for the year 2007 and thus has a seat 

within the meaning of the “seat” in the BIT, the tribunal concluded that the claimant did 

not have a seat In Switzerland since it did not manage to prove the real existence of any of 

the criteria set by the tribunal.25 

29. In the present case, in 2010 Claimant transferred and concentrated vast majority of its 

mining activities to Kronos and effectively ended its operations in Ticadia. Also vast 

majority of decisions issued by the board of directors were implemented in Kronos.26 The 

head of Claimant´s top management is The Chief Executive Officer travels and stays for 

long durations in Kronos in purpose of making business for Claimant there, although he 

resides in Ticadia.27 Aforementioned suggests that managing the Claimant´s strategic 

activities requires the presence of the CEO in Kronos and cannot be exercised from 

Ticadia. The reason for residence of CEO in Ticadia is rather of personal than business 

character since he spends most of the time in Kronos due to Claimants business activities. 

All these above mentioned facts indicate that the real economic activities are in Kronos 

now. 

30. Respondent does not dispute that most of the meetings of the board of directors still takes 

place in Ticadia, however Respondent considers this rather a fact of habit than a sign of the 

genuine link to the Ticadia since the real economic activities, as was showed in the above 

paragraph are related to Kronos and Claimant failed to prove apposite.  

31. Moreover, in accordance with Alps Finance, a mere fact that meetings of board of directors 

are held in Ticadia is not sufficient, since the tribunal required to present other facts 

proving i.e. that an investor has premises there which are accessible to the public, 

employees are present in the premises or certain general expenses incurred for the 

maintenance of thy physical location.28 

                                                           
24

 Ibid, ¶217 
25

 Alps Finance, ¶ 218 
26

 Problem, p. 33 
27

 Problem, p. 33 
28

 Alps Finance, ¶ 217 
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32. For the reasons aforementioned The Respondent claims that Claimant did not prove that it 

to fulfills the criterion of the seat nor the criterion of the place of business activities that 

would assign it the nationality of Ticadia. 

D. THE COUNTRY OF CONTROL 

33. The country of control test looks for a genuine link between the investor and the host 

state, to evaluate the nationality of the investor who exercise control over the investment 

vehicle.29 

34. In the present case, Kronian nationals exercise considerable influence over Claimant´s 

decision-making mainly in relation to its business activities in Kronos.30 Since Claimant 

transferred and concentrated nearly all its business activities to Kronos and effectively shut 

down those in Ticadia in 2010,31 it is possible to conclude that Kronian nationals exert 

considerable influence over the decision-making regarding the vast majority of its business. 

Secondly, the Board of directors is elected by shareholders.  

35. For this reason, pursuant to the control criterion Claimant should be considered an 

investor of Kronos, since the Kronian shareholders are those who exercise the control over 

Claimant´s decision making in almost its entire business. Respondent states that it is in 

contradiction to the purpose and object of the BIT to provide protection to investors that 

are investors of the host states. 

  

                                                           
29

 ZEYNEP TEKIN, p. 3 
30

 Problem, p. 33 
31

 Problem, p. 33 
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II. The Claims are not admissible over the present case 

36. Even if the Tribunal finds that Claimant is an investor under the BIT, the Tribunal should 

hold the claims inadmissible on the following grounds. 

A. CONSEQUENCES OF THE CLAIMANT´S SUBMISSION TO THE COURTS OF KRONOS 

37. On 15 May 2016 The University published the Study showing a direct connection of the 

exploitation of lindoro conducted by Claimant and the contamination of the Rhea River 

with toxic waste, among others with graspel. Graspel is a toxic component released during 

the exploitation of lindoro. A connection between contamination of water by graspel and 

an increase in CDV in the surrounding population has been showed in at least 10 

independent studies conducted by top-tier universities or independent researchers. On 7 

September 2016, empowered by KEA, Respondent issued the Presidential Decree No 2424 

(“Decree”) which revoked Claimant´s license and terminated the Agreement.32 By issuing 

the Decree Respondent aimed to protect the environment and the health of the citizens of 

Kronos which is jeopardized by pollution of the Rhea River of a strong concentration of 

toxic waste caused by the exploitation of lindoro.  

38. On 8 September, in reaction to the issue of the Decree, Claimant brought an action before 

the Kronos federal court seeking to suspend the effects of the Decree until negotiations 

with Respondent take place.33 There is no doubt that the main objective sought by 

Claimant, when seeking to suspend the effects of the Decree, was to prevent its impact on 

its business activities consisting of the termination of the Agreement, revocation of the 

license and alleged expropriation that would result in loss of profits. Of course, this goal 

would be much faster achieved by reaching an agreement with Respondent rather than by 

waiting for courts to adjudicate the Claimant´s claim. In this respect, negotiations with 

Respondent would be much more effective means in achieving the Claimant´s goal 

consisting of restoration of business activities. In other words, either by seeking a 

suspension and abolition of the Decree or reaching an agreement through negotiations, 

Claimant aimed to protect his investment in the Respondent´s territory.  

39. On 22 February 2017 Respondent´s Government spokesperson announced that the 

Decree would remain in force and would not be revoked. In reaction to the announcement, 
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Claimant subsequently withdrew its appeal to Kronos´ Circuit Court.34 The Claimant´s 

reaction seems inconsistent with its assertions that Claimant was aiming to suspend the 

Decree and declare it unconstitutional. If Kronos´ circuit court ruled in favor of Claimant, 

Claimant would have reached the same result as it sought in negotiations with Respondent, 

i.e. revoking the Decree and restoring of its business activities. In that aspect, there was no 

reason for withdrawing. However, by that time Claimant started to be aware of the fact that 

continuing in pursuing its claim before the Kronos´ courts would be very time-consuming 

and, with an uncertain result. On these basis, Claimant obviously evaluated its chances of 

success in the proceedings before Kronos´ courts as rather low and decided to withdraw 

the appeal and seek protection of Claimant´s investment under the BIT. Thus, On 27 April 

2017 Claimant notified the Respondent´s Ministry for Foreign Affairs about its intention to 

seek legal remedies under the BIT and six months later, after the waiting period had 

elapsed, Claimant filed a request for arbitration before the Arbitration Institute of the 

Stockholm Chamber of Commerce.35 

B. EXISTENCE OF  FORK IN THE ROAD CLAUSE AND ITS APPLICATION. 

40. In case that Claimant decides to pursue its claims arising out of the BIT, Claimant is given 

an option to resort with its claims to whatever forum the BIT offers. However, the BIT 

contains so called Fork in the road clause (“FITR clause”) that prevents Claimant, once 

the choice is made, from pursuing its claims before the other fora. 

41. Provisions of Art. 11.2 and Art. 11.3 of the BIT gives the investor an option to submit the 

dispute either before (i) state courts or administrative courts of the host state, (ii) other 

dispute resolution mechanisms previously agreed upon, when applicable, or (iii) before an 

arbitral tribunal of Arbitration Institute of the Stockholm Chamber of Commerce and in 

accordance with its Arbitration Rules.36 

42. The FITR clause is implemented in Art.11.3 of the BIT which stipulates that an investor 

may choose to consent in writing to the submission of the dispute for settlement before 

the arbitral tribunal providing that an investor has not submitted the dispute for resolution 

under the (a) or (b) of art. 11.2 of the BIT.37 
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43. Such FITR clause provides that investor must make a choice between pursuing its claims 

either in proceedings before domestic courts or other agreed dispute-settlement 

mechanisms or in proceedings before arbitral tribunal. An important feature of FITR 

clause is that, once the choice has been made, it is final.38  

C. TRIPLE IDENTITY TEST IS FULFILLED 

44. When it is required to assess inadmissibility of a submitted claim due to the potential 

triggering of FITR clause in arbitration, the tribunals commonly apply so called ´triple 

identity test´ which analysis the identicality of the disputes submitted before the tribunal 

and state´s courts or other dispute-resolution mechanism.39 The triple identity test is based 

on the identity of the object of the claims, cause of action and identity of parties.40  All of 

these requirements have to be met to cause the submitted claim inadmissible.  

45. There exist two approaches of applying triple identity test. First is “original” formalistic 

triple identity test, first expressed in Woodruff and revitalized in Vivendi  annulment decision, 

and the second approach was applied in Pantechniki emphasizing the ´fundamental bases´ of 

the claim.  

46. The triple identity test, in its formalistic conception, answers the question “whether or not ´the 

fundamental basis´ of a claim´ sought to be brought before the international forum is autonomous of claims 

to be heard elsewhere”.41 For its very strict formal assessment of the identity of the test´s 

criteria, particularly based on the clear separation of treaty claims from domestic law or 

contractual claims,42 no tribunal until recently43 had found investor´s claim submitted in 

arbitration barred by FITR clause. That seems that threshold for meeting the criteria has 

been set too high causing the subjected clause inapplicable and its stipulation in BITs 

redundant.44 “This runs counter to a basic principle of the law of treaties that treaties must be interpreted,  

so far as possible, to give an effective meaning to all their provisions.”45  
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47. In contrary to this strict approach tribunal in Pantechniki puts emphasis on ´fundamental 

basis´ of the claim over the strict focus on a cause of action46 avoiding at the same time 

semantics of contractual and treaty claims that the sole Arbitrator Jan Paulson labeled as 

simplistic and constituting “argument by labelling – not by analysis”.47 

48. Rather functional identity is preferred over the formalistic one by scholars as well.48 When 

examining the identity between two disputes tribunals should pay attention as to the 

interpretation to be given to the terms “parties”, “cause” and “object”.49 Otherwise “a strict 

application of the test can put form over substance and ignore the ´underlying economic realities´.”50 As far 

as the main purpose of the triple identity test is to avoid multiple proceedings, its strict 

application may cause an injustice in international arbitration where there are limited 

possibilities of avoiding such multiple proceedings and may thus lead in abuse by parties of 

the dispute trying to obtain double remedies or increase their chances of winning.51 

Because of the reason that although disputes may not appear literally identical they may be 

substantially the same, tribunals must examine the underlying nature of the dispute over its 

formal classification in purpose to avoid such injustice.52 

49. In the present case, it is without doubt that the requirement of identity of the parties of 

disputes in matter is fulfilled. In both proceedings Claimant and Respondent were the 

parties of the disputes.  

D. OBJECT OF THE CLAIM 

50. With respect to the subject matter of the claim the identical claims are those with the same 

object. In the present case, in first proceedings Claimant sought suspension and abolition 

of the Decree whilst in the pending proceedings before the Tribunal Claimant seeks 

declaration of Respondent´s liability for violation of the BIT. When examining these two 

claims from the strict and formalistic point of view it seems that submitted claims are not 

identical. However, as stated above, such interpretation would lead to the abuse of the 

protection the BIT provides Claimant. In purpose the Tribunal correctly assesses whether 

the FITR clause in the present case was triggered the Tribunal shall proceed to examine the 

subject matter of the claims in the light of their substance. By doing so the Tribunal finds 
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out that the subject matter of the claims submitted by Claimant in both proceedings is very 

identical. 

51. In proceeding before Kronos´ courts Claimant sought suspension of the Decree and its 

abolition on the grounds of its alleged unconstitutionality. It is without doubt that by 

seeking the Decree suspended and abolished Claimant aimed to prevent the alleged 

expropriation of its investment and to renew the Agreement and the license and thus 

restore its business activities in Respondent´s territory preventing the loss of profits and 

damages. This is the only genuine objective Claimant pursued by bringing the action to the 

Kronos´ courts. The actual substance of the subjected claim, therefore, was to have the 

supposed expropriation and termination of the Agreement declared unlawful by declaring 

the Decree unconstitutional. The sought suspension of the Decree, then, targeted on 

preventing alleged damages related to alleged expropriation. 

52. Similarly, in the current proceedings before the Tribunal Claimant requests the Tribunal to 

hold the Respondent liable for violation of the BIT on the grounds of asserted unlawful 

expropriation of the Claimants investment, that was caused by the Decree, irrespective of 

its constitutionality. 

53. Moreover, arguments which Claimant put forward in proceedings before Kronos´ courts 

are essentially the same arguments submitted before the arbitration proceedings. As well as 

in the Request for Arbitration, in its lawsuit before the Kronos courts Claimant directly 

disputed the reasoning of the Decree, particularly based on the alleged unproven Study´s 

conclusions, and impacts that it had on Claimants business activities.53  

54. From the above stated it implies that the true substance of the submitted claims was to 

declare the alleged expropriation of Claimant´s investment unlawful and to prevent 

damages – before courts by suspending the decree and in proceedings in arbitration by 

recovering them. In proceedings before Kronos´ courts the means to achieve this goal was 

to declare the Decree, which allegedly caused the expropriation, unconstitutional, while in 

proceedings before the Tribunal Claimant sought to declare expropriation unlawful on the 

grounds of breaching the provisions of the BIT by the Respondent. Whatever the formal 

classification of the claims is, the underlying nature of the disputes is identical – seeking the 

alleged expropriation unlawful, no matter whether on basis of breaching the domestic law 

or the BIT. Preferring the formalistic point of view would lead to an absurd situation that 

                                                           
53

 Problem, p. 14, p. 7 



16 
 

to make an object of the claim different, it would be sufficient to change a formulation of a 

petit. Such an interpretation might lead to abuse of process on the side of a claimant. 

55. For purposes of the triple identity test the requirement of identity of the objects of the 

disputes should be considered by the Tribunal, on the above mentioned grounds, as 

fulfilled in the present case.   

E. CAUSE OF ACTION OF THE CLAIM 

56. The last requirement to be met in order the triple identity test is fulfilled is the same cause 

of action of the disputes. In sense of triple identity test the cause of action means that 

disputes involve the same legal grounds.54 In Request for Arbitration Claimant argues that 

Respondent has breached the BIT by alleged expropriation of the Claimant´s investment. 

The cause of action, therefore, was violation of the BIT. 

57. Likewise, in the motion before federal courts Claimant sought to abolish the Decree for its 

supposed unconstitutionality and thus prevent the Decree to have any effect on Claimant´s 

business activities. The dispute thus arose out of the breach of Kronos national law which 

was the cause of action of the Claimant´s claim before courts of Kronos. On the other 

hand, cause of action of the claim raised by Claimant before the Tribunal results from 

alleged breaching of obligations in the BIT. In both claims their causes of action, i.e. the 

legal arguments relied upon, are different. 

58. The same happened in Pantechniki in 2009 where a claimant brought a claim before 

Albanians courts based on breaching contractual provision. Because the courts of Albania 

dismissed investors claim, it went and filed a motion in international arbitration pursuing its 

claim on bases of violation of the bilateral investment treaty.  However, although the 

subjected treaty did not contain an umbrella clause and thus both claims were based on 

different causes of action – contractual and treaty ones, the tribunal stated that:55 “Yet there 

comes a time when it is no longer sufficient merely to assert that a claim is founded on the Treaty. The 

Tribunal must determine whether the claim truly does have an autonomous existence outside the contract.” 

On these grounds tribunal declared that fundamental bases of both relevant disputes are 

identical causing the FITR clause contained in the treaty to trigger and bar the investor 

from seeking compensation in arbitration. 
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59.  In case in hand, the very same happened. In proceedings before courts the legal 

background of Claimant´s claim was national law. On the contrary, now before the 

tribunal, it is the BIT that causes the action of Claimant. Although the legal grounds differ, 

the object and parties are identical in both proceedings.  

60. Therefore, on the above stated grounds and scholar theory mentioned above, it is obvious 

that all three requirements of the triple identity test were met to cause the FITR clause to 

trigger and prevent the Claimant arbitrate its claim before the Tribunal. 

F. THE REQUIREMENTS FOR FITR CLAUSE TO BE APPLIED ARE MET 

61. On 8 September 2017 Claimant filed a claim before Kronos federal court seeking to 

suspend the Decree and to declare it unconstitutional. After almost six months Claimant 

withdraw its appeal from Kronos´ Circuit Court and on 10 November it submitted a 

Request for Arbitration.56 

62. Claimant argues that it is not prevented from submitting the present case before the 

Tribunal because in proceedings before Kronos´ courts no judgement in merits was issued 

by the time of withdrawal of Claimants action.57 Respondent disaccords with Claimant´s 

assertion and argues that a choice of Claimant to seek relief before courts of Kronos 

prevented it from seeking resolution before the Tribunal, as it is determined in the Art. 

11.2 of the BIT.58 Claimant obviously deduces from this provision that to cause the FITR 

clause to trigger and prevent Claimant from seeking resolution in arbitration, a decision in 

merits has to be issued in proceeding before other fora. Respondent contests that this is 

not the correct interpretation of the provision in question as it will be explained further. 

63. Both Parties to the BIT are also parties to the Vienna Convention which governs the rules 

for interpretation of international treaties. According to the Art. 31.1 “A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and the light of its object and purpose.”59 To discover the real meaning of the 

provision in question that Parties intended to give it in the light of object and purpose of 

the BIT, the exact wording of the Art. 11.2 has to be examined in the context of related 

provisions of Art.11.  
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64. The ordinary meaning of the FITR clause is that it “aims at making irrevocable the choice of the 

investor (who would otherwise have a generous choice of jurisdiction).”60 The same meaning of the 

FITR clause can be deduced from the wording of the Art. 11.2 and the Art. 11.3 as 

explained further. 

65. The wording of the Art. 11.2 says following: “the national or company concerned may choose to 

submit the dispute for resolution (i) to the domestic courts … or (ii) … previously agreed dispute-settlement 

procedures”61 Following provision of the Art. 11.3 further states that: “Provided that the national 

or company concerned has not submitted the dispute for resolution under (a) or (b) of the second 

paragraph,…”.62 From the context of the words “choose to submit the dispute for resolution” it is 

apparent that investor is required to choose to submit the dispute to the authority that has 

the power to hear and adjudicate disputes and to make a final binding decision. This 

interpretation is further supported by the wording of the following Art. 11.3 “provided that 

the national or company concerned has not submitted the dispute for resolution”. From the context of 

the selected formulations of these two provisions it implies that the Parties intended to 

exclude Respondent, by applying a FITR clause, to submit the dispute to another for a 

once the choice has been made. That means Respondent is entitled to seek resolution in 

arbitration only when it does not submitted the dispute to another fora. The decisive 

moment, when the FITR clause comes in effect, is the moment on which a dispute has 

been filed to one of the fora. If the parties intended to prevent investors from submitting 

an investment dispute to arbitration only when the dispute was already once adjudicated, 

the Contractual Parties would definitely choose a different wording saying i.e. “provided that 

the dispute was not adjudicated in other fora,..”. Respondent further emphasizes that the fact that 

there was not issued a decision in merits in proceedings before court, in this case because 

of Claimant voluntarily withdrew the claim before a decision even could have been issued, 

cannot cause a choice of the forum to be revoked and Claimant has to submit the dispute 

before the already once chosen forum. 

66. Respondent concludes that, on the grounds of above explained facts, the FITR clause has 

been triggered and caused the Claimant´s claim inadmissible to be heard and adjudicated by 

the Tribunal. 
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PART TWO: MERITS 

 

I. ENACTMENT OF PRESIDENTIAL DECREE NO. 2424, ITS 

IMPLEMENTATION AND OTHER RELATED ACTS OF RESPONDENT DID NOT 

AMOUNT TO EXPROPRIATION OF CLAIMANT´S INVESTMENT IN VIOLATION 

OF THE BIT 

67. In the Request for Arbitration, Claimant states that Respondent’s actions, precisely 

Presidential Decree No. 2424 (“Decree”) prohibiting exploitation of lindoro in 

Respondent’s entire territory, amounted to violation of the Article 7 of the Agreement 

between the Republic of Ticadia and the Republic of Kronos for the Promotion and 

Reciprocal Protection (“BIT”).
90

 

68. Respondent asserts that none of the measures adopted for protecting human health and life 

constituted expropriation according to the Art. 7 of the BIT.
91

 There are several argument 

lines below which prove that Respondent’s actions do not amount to expropriation and so 

there is no violation of the BIT. 

A. RESPONDENT´S RIGHT TO REGULATE 

69. Due to the proven pollution of the Rhea River, which became among the top three most 

polluted rivers in the world, it was necessary to intervene against further pollution. River 

pollution was a direct consequence of lindoro extraction. The pollution of the river is 

associated with the increasing incidence of cardiovascular disease (“CVD”) and 

Microcephaly. Due to protection of human life, health and environment Respondent issued 

the Decree prohibiting further extraction of lindoro. This measure falls within 

Respondent’s right to regulate and does not amount to expropriation and is therefore is not 

compensable.  

70. Important to point out, not each and every exercise of regulatory power of a state which 

deprives foreign investor of the possibility to exercise his business activities amounts to 

expropriation. The Expropriation clauses in general should be interpreted as protecting 
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only against discriminatory, non bona fide regulation, adopted beyond the border of the 

normal exercise of regulatory power of the state and not aiming at the general welfare.
92

 

71. Right to regulate is a right of host state which can by easily demonstrate by the Azurix 

Tribunal statement: “In the exercise of their public policy function, governments take all 

sorts of measures that may affect the economic value of investments without such 

measures giving rise to a need to compensate. The tribunal in S.D. Myers found the 

purpose of a regulatory measure a helpful criterion to distinguish measures for which a 

State would not be liable. Parties are not liable for economic injury that is the consequence 

of bona fide regulation within the accepted police powers of the State.”
93

      

72. Supported argument about Respondent’s right to regulate could be also find in Feldman:  

“…the ways in which governmental authorities may force a company out of business,…, are many. In the 

past, confiscatory taxation, denial of access to infrastructure or necessary raw materials, imposition of 

unreasonable regulatory regimes, among others, have been considered to be expropriatory actions.” 

73.  At the same time, governments must be free to act in the broader public interest through 

protection of the environment, new or modified tax regimes, the granting or withdrawal of 

government subsidies, reductions or increases in tariff levels, imposition of zoning 

restrictions and the like. Reasonable governmental regulation of this type cannot be 

achieved if any business that is adversely affected may seek compensation, and it is safe to 

say customary international law recognizes this.
94

 In other words, it is not possible for a 

state to pay compensation to an investor for every regulatory measure. If it did, it would 

lose its right to regulate.  

74. Moreover, the tribunal in case Saluka has recognized existence of police powers by stating 

that:  

“It is established in international law that States are not liable to pay compensation to a 

foreign investor, when in the normal exercise of their regulatory powers, they adopt in a 

non-discriminatory manner bona fide regulations that are aimed at the general welfare.”95  
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In other words, Respondent as a sovereign state has a right to take regulatory measure to 

protect human health, life of its citizens and environment without paying compensation to 

Claimant if the measure is enacted non-discriminatory, in bona fide and in public purpose.  

75. In this case, Respondent would like to demonstrate that taken regulatory measures, which 

the tribunal in Saluka case identified, fulfilled these 3 criteria: non-discriminatory, in bona 

fide and in public purpose according to next facts. In purpose to protect human life and 

health of its citizens, Respondent enacted Kronian Environmental Act (“KEA”) on 12 

June 2015, establishing Ministry for Environmental Matters on 12 June 2015 and 

enactment of Presidential Decree which prohibits exploitation of lindoro in whole territory 

and requires compensation for proven environmental damages caused by the exploitation 

of lindoro.
96

 The reason why Respondent enacted the Decree is based on demonstrated 

facts in the Study on Exploitation of Lindoro in Kronos’ Territory (“Study”) that has 

stated results of enormous pollution of the Rhea River as direct consequence of the 

exploitation of lindoro and huge increase of CVD disease, i.e. rising by 45 % since 2011 

and Microcephaly symptoms of the 88 % examined newborns.
97

The Study also could not 

identify any other factor the lindoro extraction which may have caused such increase of 

CVD.
98

 Although, there was not proven causal nexus between the Claimant’s lindoro 

extraction and such increase of the incidence of these diseases, Respondent was entitled to 

enact regulatory measures to minimize further contamination of the river by precautionary 

principle which is predicted in the Art. 9.2 of the BIT. According to precautionary principle 

which states that host state has the right to regulate activities which can be causing damages 

to environment even if the scientific evidence, i.e. the Study, does not prove adequately or 

conclusively.
99

 States also take precautionary measures even if the scientists do not agree or 

cannot determine exactly whether, how or to what degree the damage is caused.
100

 

76. Moreover, the Study cannot identify any other factor than lindoro extraction, which would 

cause a sudden increase of CVD over the last six years.
101

 Additionally, both CVD and 

Microcephaly were virtually non-existent prior Claimant’s operations in Respondent’s 

territory.
102

 Therefore, it was necessary to intervene as swiftly as possible due to serious 
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increasing of incidence of CVD and Microcephaly and enormous contamination of the 

Rhea River which was noticed even as one of three the most polluted river in the world.
103

 

77. Furthermore, the tribunal in Philip Morris identified even one more criterion (than tribunal 

in Saluka did) which a regulatory measure must fulfil within host state’s policy powers 

which do not amount to indirect expropriation. This criterion is called proportionate 

measure.
104

 Pursuant to Saluka and Philip Morris tribunals regulatory measures within 

Respondet´s police powers, which do not amount to expropriation and thus are not 

compensable, must fulfil these criteria: in bona fide, non-discriminatory, proportionate 

measure taken in purpose of public welfare 

78. The Decree is non-discriminatory measure because of provisions about lindoro extraction 

prohibition are not addressed only to the Claimant but to all miners in Kronos territory 

without distinction of nationality.  Respondent was reasonably convinced of the legitimacy 

of enactment of the Decree due to its right to regulate. The measure is taken in the purpose 

of protecting the public welfare whereas it prohibits further extraction of lindoro which has 

caused the pollution of the Rhea River, which is also associated with the enormous increase 

of incidence of CVD and Microcephaly. Fourth criteria of proportionate regulatory 

measure must determine application of proportionality test.  

79. By applying the proportionality test, we will achieve the result if the Respondent’s interest 

exceeds the Claimant's interest.  Proportionality test consists of 3 steps as necessity which 

analyze if taken measure was necessary; suitability for examination if there are more 

suitable alternatives to reach the same aim. Last step is also called “proportionality stricto sensu” 

which balance conflicting interests in question.105 This test is used in the European Court 

of Human Rights tribunal case law, e.g. James and Others.106 

 

A) Necessity 

Presidential Decree was needed as sudden and resolute measure to protect Respondent’s 

citizens, i.e. their life and health and environment. It is proven there is no other factor than 

pollution of the river that could cause such sudden increase in CVD over the past six 
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years.
107

As far as Microcephaly is concerned, this disease was virtually non-existent in 

Kronos until 2012 (note: Claimant started with extraction of lindoro in 2008). For 

environmental issue: the Study determines that, due to abnormal amount of heavy metals 

and graspel which was released during lindoro extraction, the then level of contamination 

of waters of the Rhea River placed it into the three most polluted rivers in the world. 

Furthermore, KEA has been in force since 12 June 2015 and its provisions determine also 

obligation to miners to fully protect the waters of the region where the extraction takes 

place from toxic mine waste.
108

 One year later the Study determined enormous 

contamination of the Rhea River according to samples of water which were collected from 

March 2015 to February 2016.
109

 It follows that miners did not observe their obligation 

under KEA to fully protect the waters of rivers nearby extraction territory. Under these 

facts it was necessary to enact the Decree. 

B) Suitability.  

The Decree was suitable measure because there was any other alternative measure which 

would solve the pollution of the Rhea River as quick as the Decree did. Other measures 

would stop the pollution on a long-term basis, which the Respondent could not accept. 

Human life and health were at stake. Additionally, the Decree is not the ultima ratio, because 

there are more burdensome alternatives for Claimant as seizing all mining equipment etc. 

C) Proportionality stricto sensu 

Balancing between Respondent’s interest and Claimant’s interest. Respondent’s interest is 

found in protection of human rights, i.e. right to life and health. Furthermore, interest is 

also in protection of environment, i.e. stop the contamination of the Rhea River waters in 

surroundings of extraction. On the other side, Claimant’s interest contains protection of its 

investment, i.e. property rights, business activity, creation of new work positions etc. 

Respondent considered Claimant’s interest and took it in account. Respondent issued the 

Decree with respect to it.  Enactment of the Decree is based on the independent Study 

which provides evidence of a direct consequence of lindoro extraction and pollution of the 

Rhea River. There was only Claimant’s Site of lindoro extraction in Kronos territory. 

Moreover, Respondent was entitled according to the Art. 9.2 of the BIT take precautionary 

measure to prevent or minimize environmental degradation. However, Respondent 
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respects Claimant’s investment and its rights, so the Decree may be revoked if Claimant 

would develop environment favorable mining technology which would not pollute water. 

However, negative consequences of lindoro extraction which have interfereed human 

health and life had to be solved quickly by suitable measure. It follows that the Decree was 

taken as proportionate measure. 

80. As proportionate regulatory measure the Decree cannot constitute indirect expropriation as 

Claimant stated (note: with regard to additional requirements by Saluka).  

81. According to all circumstances Respondent enacted the Decree to avoid deterioration of 

situation. Respondent did not wait for proving casual nexus between Claimant’s pollution of 

the Rhea River and increasing the incidence of CVD and Microcephaly disease. Although, 

the incidence of CVD has been increasing from 2011 and first cases of Microcephaly 

disease has occurred in 2012, Respondent needed sufficient evidence which the Study 

brought and pointed out on association between the increase of the incidence of CVD and 

the first cases on Microcephaly and then its rapid increase and lindoro extraction.
110

  

B. CLAIMANT´S ENVIRONMENTAL OBLIGATIONS 

82. The extraction of lindoro by Claimant started on August 2008 in the time when no 

environment-related obligations acts existed in the host state.
111

 At the signing of the 

Concession Agreement, it was predictable that the Claimant would act in compliance with 

good practices by the Art. 2.2 of Concession Agreement.
112

 Good practices for the 

sustainable exploitation of natural resources are not precisely defined but there are several 

guidance as e.g. Good Practice Guidance for Mining and Biodiversity which contains rules 

for protecting biodiversity which states that good practices is a general rule.
113

 Although, 

good practices for the sustainable extraction of lindoro are not defined, polluting the 

waters of the rivers in mining territory cannot be compatible with them. Contamination of 

water by toxic waste from extraction is the one of the most negative impacts for 

biodiversity. According to the Study is proven that an abnormal amount of heavy metals 

and graspel is undoubtedly a direct consequence of the exploitation of lindoro.
114
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83. However, “State has the right to enact, modify or cancel a law at its own discretion” and 

“as a matter of fact, any businessman or investor knows that laws will evolve over time.”
115

 

Respondent under this right enacted KEA on June 2015 which includes obligations for 

miners to fully protect the waters of the rivers in their mining territory. From March 2015 

until February 2016, experts collected samples of water from the Rhea River which proved 

enormous contamination of the river as a direct consequence of lindoro extraction. The 

extraction of lindoro was exclusive business of the Claimant and no one else was 

authorized. Due to the fact, Claimant did not observe obligations by KEA to fully protect 

waters of rivers in Site’s territory.  

84. To sum up, Claimant did not observe good practices for suitable mining and in last year 

before issuing the Decree, it did not act in compliance with KEA provision to fully protect 

the waters of the rivers in extraction territory. Proven evidence by the Study is undoubtedly 

direct consequence of extraction of lindoro which only Claimant was permitted to extract 

and such contamination of waters in the Rhea River which supplies water for the vast 

majority of the country.
116

 It is important to point out that The Study demonstrates that 

there is no factor other than lindoro mining, which would sudden increase the incidence of 

CVD disease.
117

 Moreover, it is already possible to assert that the exploitation of lindoro is 

associated with the contamination of the waters of the Rhea River, which may be a cause 

for Microcephaly disease in examined newborns of surrounding areas of the river.
118

 

C. GENERAL EXCEPTIONS ACCORDING TO THE ART. 10 OF THE BIT 

85. The Art. 10.1 of the BIT states clearly that Respondent under abovementioned 

circumstances has the right to adopt or enforce measure necessary a) to protect human 

health and c) for the conservation of living or non-living exhaustible natural resources. 

Measure taken necessary for certain public policy objectives in letters a), c) is excluded 

from the scope of the treaty
119

, thereby it cannot violate any provision of the BIT. For 

interpretation of necessity of a measure Respondent uses WTO case law because of the 

similarity of determination of general exception under Article XX of the GATT 1994 and 

Article 10 of the BIT. 
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86. For requirement of necessity Respondent uses the ‘necessity test’ originating from the Art. 

XX of the GATT 1994. This necessity test includes balancing following factors: the 

contribution made by the measure to the achievement of its objective; the importance of 

the interests or values at stake; the trade-restrictiveness of the measure.  Furthermore, the 

measure must be compared to possible alternative measures which can reach the same 

objective and then find out whether some of them are less restrictive.120  It follows also 

from applied proportionality test that the Decree is necessity measure because of following 

reasons: no other measure would solve the pollution as soon as possible than the Decree; 

human health and life were at stake; measure prohibits extraction of lindoro in Kronos 

territory however this measure is enacted due to contamination of the river and it is not 

excluded that the Decree cannot by revoked if the Claimant would provide environment 

favorable techniques of extraction. 

87. As for the Art. 10.2 of the BIT, it sets two conditions for such measure to be acceptable: a) 

measure is non-discriminatory; b) measures do not constitute disguised restriction on 

investment. However, arguments for these two points can be seen almost read side-by-side 

because of the Tribunal statement in WTO case US Gasoline. The Tribunal decided that 

disguised restriction includes restrictions amounting to arbitrary or unjustifiable 

discrimination in international trade.
121

  

a) It is non-discriminatory. Discrimination is a negative formulation of the principle of 

equality of treatment in international law.122 Enactment of the Decree is non-

discriminatory due to fact that it prohibits every lindoro extraction in Kronos, it 

follows national and foreign extraction without any preferences.123 The fact there is 

only one lindoro extraction which is owned by Claimant in Kronos do not conclude 

to disguise restriction on investment. 

b) They do not constitute disguised restriction on investment. According to 

abovementioned information from US Gasoline case disguised restriction includes 

restrictions amounting to arbitrary or unjustifiable discrimination in international 

trade. Additionally, they may result in protectionism of local businesses and jobs over 

foreign ones.124 Claimant’s Site used to the most significant vehicle for fostering 
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Respondent’s economic development. Respondent had significant profits of 

extraction and thus no reason to disguised restricted investment due to protection of 

local business which were not so trade significant.  

D. CONCLUSION 

88. There is no right to compensation as Claimant requires because Respondent legitimately 

used its right to regulate which prevails Claimant interest. Abovementioned measures are 

taken in public purpose, in non-discriminatory way, in bona fide and proportionate. 

Supporting arguments are based on case law as Feldman case, where the tribunal decided 

that the host cannot pay compensation because of every taken measure. Additionally, under 

precautionary principle Respondent was entitled to enact regulatory measures to minimize 

harm environmental degradation.125 Due to evidence proved in the Study, pollution of the 

Rhea River is in a direct consequence of extraction of lindoro, so Claimant has to face to 

international environmental “polluter pays” principle and bear the remedy costs. Finally, 

Respondent states that the Decree as necessary measure fulfilled conditions for general 

exceptions in the Art. 10 of the BIT. 
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II. RESPONDENT´S COUNTERCLAIM IS ADMISSIBLE BEFORE THE TRIBUNAL 

89. In the Answer to Request for Arbitration Respondent raises a counterclaim for costs it 

allegedly incurred due to Claimant’s activity in its territory and states:  

“These costs are a direct consequence of Claimant’s breach of Article 9.2 of the BIT. Thus, based on 

Article 5.1, (iii) of the SCC Rules and Article 11 of the BIT, Respondent requests the Tribunal to order 

Claimant to pay Respondent compensation for the damages caused by Claimant, of no less than USD 

150,000,000, with the final amount to be determined once the 465 the full costs can be accurately 

assessed.”
126

 

90. Respondent states that its counterclaim is admissible before the Tribunal because of the 

following reasons:  

a) the counterclaim falls within the definition of the investment dispute pursuant to the 

Art. 11 of the BIT, 

b) there is an existence of connection between primary claim and counterclaim. 

A. THE COUNTERCLAIM FULFILLS CONDITIONS OF AN INVESTMENT DISPUTE ACCORDING TO 

THE ART. 11.1 OF THE BIT 

91. Admissibility of a counterclaim in investment treaty arbitration in general relates to 

connectedness of the counterclaim to the primary claim.
127

 However, it must be established 

first whether a tribunal has jurisdiction to hear the counterclaim at all.
128

   

92. The counterclaim must be established by interpretation of the scope of consent arbitration 

given by Respondent and Claimant. Only if the consent can be interpreted as wide enough 

to encompass counterclaims the tribunal has jurisdiction over them.  

93. Claimant and Respondent entered into an agreement by ratification of respective IIA. 

In the Art. 11.4 of the BIT to submit any investment dispute to arbitration by ad hoc 

tribunal administrated by the SCC Arbitration Institute in accordance with the SCC Rules. 

Thus, the scope of the consent given by Respondent and Claimant lies in definition of 

investment dispute expressed in the whole Art. 11 of the BIT. 

                                                           
126

 Problem, p. 17. 
127

 LALIVE, HALONEN, p. 141. 
128

 Ibid. 



29 
 

94. This provision supposed to be interpreted in accordance with the Vienna Convention 

according to the Art. 31.1 of Vienna Convention which states that: 

 “[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose”.129 

Pursuant to the Art. 31.1 of Vienna Convention, Respondent interprets the Art. 11 of the 

BIT.    

95. Respondent must notice that the Art. 11.5 of the BIT expressly allows counterclaims in this 

treaty. Respondent argues that if counterclaims were not possible, this provision, which 

foresees them, is redundant and goes against the principles of interpretation of 

international treaties.  

96. Due to the Art. 11.5 of the BIT which predicts existence of counterclaims as an dispute 

between Respondent and Counterclaim, Respondent states that the Art. 11.1 of the BIT 

allows counterclaims implicitly. Article 11.1 of the BIT provides: 

“For purposes of this Article, an investment dispute is a dispute between a Contracting Party and an 

investor of the other Contracting Party arising out of or relating to 

a) an investment agreement between that Party and such person or enterprise; 

b) an investment authorization granted by that Party's foreign investment authority (if any such 

authorization exists) to such person or enterprise; or 

c) an alleged breach of any right conferred or created by this Treaty with respect to an investment”.130 

Allowing counterclaims must be consistent for whole treaty, it follows that this basis of 

subject-matter is so broad even for designation that Respondent’s counterclaim as a dispute 

between Respondent and Claimant relating to investment is also an investment dispute. 

97. Additionally, the Art. 11.1 of the BIT according to the tribunal decision in Goetz case may 

define investment dispute as a dispute related to a particular investment. Pursuant to this 

definition, 

“a counterclaim can be entertained if its basis coincides with any of the possible bases enumerated in the 

provision, independently of the ground on which jurisdiction was established over the main claim.”
131

  

                                                           
129

 Vienna Convention 
130

 Problem, p. 44 



30 
 

When the tribunal faced this provision, it decided that relation to investment is sufficient 

for admitting a counterclaim.  

98. Additionally, interpretation of the Art. 11.4 of the BIT determines that “each Contracting 

Party hereby consent to the submission of any investment dispute for settlement by binding arbitration…” , 

it is important to point out on “any investment dispute”. According to commentators as 

Atanasova, Benoit, Ostřasnký treaty with this phrase may involve disputes relating to 

contract, national public law and international law.132 It is another proof in favor of 

Respondents counterclaim as an investment dispute relating to the investment. 

99. The Art. 11.3 of the BIT includes limited loci standi provision:  

“… the national or company concerned may choose to consent in writing to the submission of the dispute for 

settlement by binding arbitration…”133 

Principle of locus standi means the right to initiate proceedings. However, limited loci standi 

in favor of the investor does not constitute an insurmountable obstacle to the submission 

of counterclaim.
134

 It is rather seen as a reflection of the mode of functioning of treaty-

based arbitration, not as decisive factor for host-state counterclaim.
135

  

100. To sum up, Respondent considers that, on the basis of the previous arguments, its 

counterclaim is an investment dispute according to the BIT. 

B. CONNECTEDNESS OF THE COUNTERCLAIM WITH THE PRIMARY CLAIM DOES EXIST 

101. For determination whether Respondent’s counterclaim has connection with the Claimant’s 

primary claim excepting may help the Answer to Request for Arbitration and below 

mentioned facts. Claimant has badly influenced health and life of Respondent’s citizens and 

has caused severe environmental damage in Respondent’s territory, in particular through 

the contamination of the Rhea River. However, Claimant still refuses to recognize its 

liability and to compensate Respondent for the costs. The Study indicated that the Rhea 

River might be decontaminated with high-technology treatments, a cost preliminarily 

estimated to be USD 75,000,000. This procedure is the sole option left to adequately 

restore the Rhea River, preventing further damages to the river itself, to Respondent’s 
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environment and to the local population. In addition to these costs, Respondent has 

incurred USD 25,000,000 in the past 12 months to supply clean water to the population 

that was dependent on water from the Rhea River in the surroundings of the Site and will 

continue to incur comparable costs for at least five years (until the Rhea River can be 

decontaminated). The health costs for treating the population directly affected by the 

contamination of the Rhea River is also expected to run into tens of millions of USD. 

Kronos will also incur additional costs compensating those whose health has been 

damaged (or their surviving dependants) for lost earning ability, pain and suffering.
136

  

102. Connectedness of counterclaims with primary claims is important to be heard by a tribunal. 

According to Kjos, is connectedness a question of admissibility rather than jurisdiction.
137

 

This requirement may be provided in certain IIA’s provisions or procedural rules as SCC 

Rules. However, neither the BIT nor SCC Rules provide references to such a requirement 

of connectedness of counterclaims with primary claims.138 In such a situation the 

connectedness requirement must by applied as a principle.  

103.  Respondent strongly disagrees with conclusion made by leading tribunal case Saluka for 

counterclaim issue which established strict close connection criterion.
139

 It is defined as the 

conditions that “customarily govern the relationship between a counterclaim and the primary claim to 

which it is a response”140. This criterion was even modified in Paushok in which the tribunal 

decided that the counterclaims cannot arise out of general domestic law.
141

 It follows that 

counterclaims cannot arise from other legal instrument than international investment law. 

Pursuant to Respondent and authors of legal casebooks there is little reason to insist on the 

identity of the legal basis of the claim and counterclaim in the BIT context.
142

 Moreover, 

there is no legal principle which a priori excluded counterclaim which arises from general 

domestic law.
143

  

104. However, commentators, e. g. Prof Douglas have negative opinion on close connection 

criterion provided in Saluka or Paushok. Prof Douglas states that mentioned requirement  
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“indirectly undermines a broadly formulated consent to arbitration; …, concerning an investment is surely 

capable of including counterclaims directly relating to that investment even where the investor has elected to 

sue on the basis of an investment treaty obligation.”
144

  

In other words, Prof Douglas demonstrates there is no close connection criterion needed, 

it is sufficient connectedness if the counterclaim is directly relating to a particular 

investment.  

105. Supporting argument and fact for connectedness as sufficient relative to a particular 

investment also brings Iran-United States Claims Tribunal. It states the requirement relying 

on the identity of legal instruments of primary claims and counterclaims does not even 

have unconditional support by Iran-United States Claims Tribunal investment case law.
145

 

This adjudicative body ruled that, for example, counterclaims arising from different 

contracts for the same project can be deemed to have the requisite connection.
146

 

106. Counterclaim represents costs as a compensation for contamination of the Rhea River 

waters by Claimant. Counterclaim is a direct consequence of Claimant’s violation of the 

principles adopted in the Art. 9.2 of the BIT. This fact can prove the Study which 

determines that such a pollution of Rhea River waters that placed this river to top three the 

most polluted rivers in the world is a direct consequence of lindoro extraction.
147

 Claimant 

was the only one with permission to extract this mineral source. Claimant also breached 

domestic law, i.e. provision in KEA, precisely provision which states that miner must fully 

protect waters of rivers in its territory. Pursuant to the Study research Claimant rather 

polluted waters of the Rhea River by its Site than observed provision about fully protection 

of waters. For stopping pollution Respondent enacted the Decree which prohibits lindoro 

extraction.
148

  

107. In summary, Respondent’s counterclaim did not arise from the same legal instrument. It 

arises from violation of certain provision of KEA, i.e. fully protection of the waters of the 

region where the extraction takes place from toxic mine waste. It also arises from violation 

of principle about safety, health and environmental measures incorporated in the Art. 9 of 

the BIT.  
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108. Respondent suggests to the tribunal admitting the counterclaim and order Claimant to pay 

USD 150,000,000 for the damage arising out of its operations in Kronos.149  
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PRAYERS FOR RELIEF 

109. Respondent hereby requests the arbitral tribunal to:  

a) Declare it lacks jurisdiction over the dispute on the grounds that Claimant is not an 

investor under the BIT; 

b) Declare that Claimant´s requests are not admissible; 

c) Declare that Claimant´s claims be entirely rejected; and 

d) Order Claimant to pay USD 150,000,000 for the damages arising out of its operations 

in Kronos. 

 


