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STATEMENT OF FACTS 

 

1. The present dispute arises under the “the Agreement Between the Republic of Ticadia 

and the Republic of Kronos for the Promotion and Reciprocal Protection of Investments” (the 

“BIT”) which entered into force on June 30, 1995, between the Republic of Ticadia and the 

Republic of Kronos (Kronos or Respondent).1 Fenoscadia, Limited (Claimant) initiated this 

arbitration on November 10, 2017 in response to Kronian Presidential Decree No. 2424, staying 

the mining of lindoro until environmental damage caused by the mining of lindoro could be 

assessed and remedied.2 

2. In February of 1998, Kronos confirmed the discovery of a significant amount of lindoro, 

a valuable rare metal used in the manufacturing of electronics, in Kronian territory.3 In 

November of 1998, Kronos hosted a public auction for the acquisition of the rights to exploit 

lindoro.4  

3. On April 20, 2000, Claimant won the auction.5 On June 1, 2000, upon the issuance of the 

applicable licenses, Kronos and Claimant executed the Agreement regulating Claimant’s rights 

to exploit lindoro in Kronos.6 Claimant was incorporated under the laws of Ticadia, although at 

the time of filing, a significant part of ownership, the company’s locus of operations, and 

controlling body is Kronian.7 

4. Pursuant to the Agreement, Claimant was granted a concession to the right to exploit 

lindoro in Kronos.8  Claimant agreed to comply with Respondent’s current laws, to be receptive 

to adaptations in light of new laws, and to comply with environmental inspections.9 Claimant 

began exploiting lindoro in Kronos in August of 2008.10  

                                                      
1 Request, ¶ 1; Facts, ¶ 1. 
2 Presidential Decree. 
3 Response, ¶ 10. 
4 Facts, ¶ 4  
5 Facts, ¶ 5. 
6 Facts, ¶ 8. 
7 Facts, ¶¶ 6-7,8; PO2, ¶ 2. 
8 Agreement, preamble. 
9 Agreement, Art.2. 
10 Facts, ¶ 8. 
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5. In March of 2015, under new leadership, Kronos sent the draft of an environmental 

preservation bill to Parliament.11 Kronos’s Parliament quickly passed the KEA which granted the 

President authority to intervene in environmentally-sensitive business.12 

6. In May of 2016, Kronos’s federal university published a study linking the mining of 

lindoro to a drastic increase in coronary heart disease and microcephaly in miners and Kronian 

residents in surrounding communities.13   

7. On September 7, 2016, in response to the troubling professional research, Kronos issued 

Presidential Decree no. 2424 (“Decree) prohibiting lindoro exploitation by any foreign or 

domestic company, revoking Claimant’s license to operate as a foreign investor, and terminating 

the Concession Agreement in order to protect the environment and citizens of Kronos.14   

8. On September 8, 2016, pursuant to the Agreement and Art.11(2) of the BIT, Claimant 

filed a motion in Kronos’s federal courts to suspend the Presidential Decree.15  In addition, 

Claimant sought to declare the decree unconstitutional on grounds of violation of due process, 

citing the speed with which the emergency measure passed.16 On February 22, 2017, after 

receiving a final and official statement from Respondent’s government that the Presidential 

Decree would not be revoked, Claimant withdrew its motion.17 

9. On November 10, 2017, after losing its bid in Kronos’s national courts to have the 

Presidential Decree suspended, Claimant rebranded the claim and submitted a request for 

arbitration under the BIT.18 

 

 

  

                                                      
11 Facts, ¶ 15. 
12 Facts, ¶ 16. 
13 Facts, ¶ 22. 
14 Facts, ¶ 23. 
15 Facts, ¶ 25. 
16 PO2, ¶ 3. 
17 Facts, ¶ 26. 
18 Facts, ¶ 29. 
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SUMMARY OF ARGUMENTS 
 

10. Respondent respectfully contests this Tribunal’s jurisdiction to hear the claims submitted 

by Claimant, since Claimant is not a Ticadian national, and therefore, is not entitled to the 

diplomatic processes available under the BIT. In fact, Claimant is attempting to exploit the 

arbitration procedures of the BIT to avoid its own Kronian domestic courts. Moreover, Art.11(1) 

of the BIT bars this Claimant from seeking relief from this Tribunal, since Claimant has already 

submitted its dispute to the Kronian courts. The BIT encapsulates both treaty and contract claims 

in its definition of an “investment dispute” and the claim before the Kronian courts regards a 

dispute arising out of the BIT. Both claims include the same parties, same object, and same 

fundamental basis—the validity of the Presidential Decree. Therefore, the claims before this 

Tribunal are inadmissible. (Part One) 

11. In the event the claims are deemed admissible, Respondent asserts that the Presidential 

Decree did not amount to an expropriation because it qualifies as a legitimate regulatory measure 

under the state police powers. The Presidential Decree did not substantially interfere with the 

Claimant’s ownership rights over the investment, discriminatorily target the Claimant, or 

substantially deprive the Claimant’s ability to control or manage the investment. Alternatively, 

even if the Tribunal determines otherwise, the Presidential Decree constituted a lawful 

expropriation. As such, Claimant fails to prove that Respondent’s Presidential Decree violates 

principles of International Law. (Part Two) 

12. Finally, due to Claimant’s environmentally flagrant actions, Respondent is entitled to 

relief through its counterclaim for obligations mandated by the BIT and the KEA, and whose 

jurisdiction was expressly consented to by Claimant. (Part Three)  
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ARGUMENTS 
 

PART ONE: JURISDICTION AND ADMISSIBILITY 

13. Kronos, the Respondent in the present matter, respectfully submits that this Tribunal 

lacks, and in any event should not exercise, jurisdiction, contrary to the misplaced and 

unmeritorious assertions of the Claimant, Fenoscadia Limited (Fenoscadia). Specifically, 

Claimant is not a protected investor under Art.1(4) Ticadia-Kronos BIT (BIT), since it is a 

Kronian, not Ticadian, national (I). Moreover, Claimant has already taken its bite at the apple, 

and cannot allowed to seek relief from this Tribunal after submitting its claim to Kronian 

domestic courts (II). 

I. CLAIMANT IS NOT A PROTECTED INVESTOR UNDER ART.1(4) OF THE 

TICADIA-KRONOS BIT 

14. Kronos asserts that Claimant is not entitled to diplomatic processes contemplated in the 

BIT because it is effectively a Kronian national. The Tribunal should remain unimpressed by the 

Claimant’s conclusory interpretation of Art.1(4) of the BIT, suggesting that it is Ticadian 

because the use of the term “enterprise” requires nationality under the BIT be determined solely 

on the place of incorporation.19 In particular, the BIT states that, “[t]he term ‘investor of a 

Contracting Party’ means a Contracting Party, or a person or an enterprise of a Contracting 

Party.”20 It cannot, however, be said with any certainty that the parties to the BIT intended for 

nationality to be determined on incorporation alone.  

15. In today’s international investment market, corporations are able to pick and choose 

where to incorporate to maximize tax and economic benefits.21 As such, the use of an 

“incorporation alone” test facilitates treaty shopping, exposes host states to exploitation by shell 

companies.22 Moreover, in comparison to other bilateral treaties that base a corporation’s 

nationality on the place of incorporation,23 the Ticadia-Kronos BIT’s ambiguous language 

regarding investors lacks the specificity necessary to warrant application of a treaty-based 

approach by this Tribunal.24 The lack of an identifiable criteria and ambiguity as to the BIT’s 

                                                      
19 Request, ¶ 3.1. 
20 BIT Art.1(4). 
21 Acconci, n. 8 p. 140.  
22 Skinner, p. 270. 
23 UK-El Salvador BIT; Lithuania-Ukraine BIT. 
24 Benedict, p. 52. 
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intent and interpretation mandates an external standards approach guided by the general 

international investment law to determine nationality.25 

16. In this vein, Respondent will establish that the determination of Claimant’s nationality 

requires the Tribunal’s consideration of the substantive and economic realities, rather than legal 

technicalities (A), which will show that the Claimant is a Kronian national, and its international 

claims must be rejected (B). 

A. The Tribunal can and should determine Claimant’s nationality through a 

substantive, non-formulistic approach rooted in reality.  

17.  In contrast to other cases, such as Tokios26 and Saluka,27 where the criteria for 

determining corporate nationality were clearly laid out in each case’s bilateral investment treaty, 

the Ticadia-Kronos BIT lacks any sort of cognizable standard; and while Tokios found that “it is 

not for tribunals to impose limits on the scope of BITs not found in the text,”28 the instant case 

presents a situation where neither a floor or ceiling has been established. Therefore, in 

accordance to the Vienna Convention, to which Kronos and Ticadia are parties, the use of 

external supplementation is encouraged when a treaty’s meaning or intent, after a good faith 

interpretation, remains ambiguous.29  

18.  As such, Respondent submits that it would be erroneous for this Tribunal to rely 

exclusively on the place of incorporation criterion to determine nationality in light of the BIT’s 

ambiguity, modern foreign corporate investment tactics, and increased international activity of 

corporations (1); and additionally, the place of effective management test, or company seat, 

would also be of fictitious value, unless evidence of “real economic activities” is required (2). 

Instead, nationality in the present case necessitates fact-intensive review, beyond the veil of 

corporate legal personality, into the economic realities to identify the Claimant’s “true 

controllers,” which in this case are Kronian nationals (3). 

                                                      
25 Id., p. 52; Waibel, p. 6-8. 
26 Tokios, ¶ 28. 
27 Saluka, ¶ 197. 
28 Tokios, ¶ 36. 
29 VCTL, Art.32. 
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1. Claimant’s place of incorporation is mere legal technicality, insufficient 

to establish the necessary Ticadian national link. 

19. While Respondent concedes that Claimant is a company incorporated in the Republic of 

Ticadia, it submits that the test of incorporation requires no real link to Ticadia, and cannot be 

the absolute factor in this Tribunal’s determination of nationality. 

20. Today, incorporation in the international investment context is but a tool used by 

investors to maximize business objectives. As a result, the corporate veil cast by incorporation 

conceals the true and real appearance of many corporations.30 While the purpose of bilateral 

investment treaties is to provide investment protection of Contracting States, application of the 

outdated formulistic test Claimant suggest this Tribunal take results in investment protection for 

corporations merely choosing the Contracting State of convenience.31  

21. A prime example of the illogical results of exclusive consideration of incorporation is 

Tokios Tokeles v. Ukraine. The case involved a dispute under the Ukraine-Lithuania BIT against 

Ukraine.32 While claimant was incorporated under Lithuanian law, ninety-nine percent of its 

shares, and two-thirds of its management, were held by Ukrainian nationals.33 Nevertheless, the 

Tokios tribunal found that claimant was an investor of Lithuania, focusing specifically on the 

language of treaty that set forth the nationality criterion, and ignoring reality and respondent’s 

requests to look at the actual facts.34 

22. Accordingly, while Tokios is inapplicable to the present case because the Ticadia-Kronos 

BIT lacks any clear or reliable incorporation requirement and the present case is not under ICSID 

jurisdiction, Tokios provides insight into the ramifications of exclusive reliance on the place of 

incorporation. Most remarkably, and a danger certainly present in this case, the sole 

consideration of incorporation provided a technicality that the nationals of the host State used as 

vehicle to bring claims against the host State under the bilateral treaty. 

23. In the present case, evidence of Claimant’s incorporation in Ticadia is of nominal value. 

Incorporation is not established as the standard under the Ticadia-Kronos BIT, nor does it 

                                                      
30 Schlemmer, p. 79. 
31 Id. 
32 Tokios, ¶ 3. 
33 Id., ¶21. 
34 Schlemmer, pp. 79-80. 
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evidence any link to Ticadia other than the paper filing. Therefore, in light of the above, 

Respondent asserts that the exclusive use of the incorporation criterion is improper, and would 

provide a result that is ignorant of reality and contrary Ticadia-Kronos BIT’s intent. 

2. Ticadia cannot be Claimant’s company seat because it lacks “real 

economic activities” within the State. 

24. As an initial matter, Respondent submits that it is up to this Tribunal’s discretion to 

consider a company seat criterion because the Ticadia-Kronos BIT is silent on the matter. 

Consideration of Claimant’s place of company seat35 requires a deep analysis into the Claimant’s 

actual economic activities in Ticadia to protect those truly entitled to protection under the BIT. A 

superficial glance at whether corporate formalities are adhered to, such as holding board 

meetings or maintaining an office, would be of little probative value to this Tribunal’s 

determination, and have the same ramifications as incorporation when used as the only indicia of 

nationality.  

25. In particular, Yaung Chi provides guidance as to the application of an effective 

management test with consideration to real economic connections; and while the Yaung Chi 

tribunal was required to consider both incorporation and place of effective management, this 

Tribunal is bound to no such requirement.36 The tribunal in Yaung Chi, in applying the effective 

management requirement, was tasked with reviewing whether or not the claimant held sufficient 

real economic connections to a state separate from the host state, but protected under the ASEAN 

Agreement.37 In particular, the tribunal assessed whether claimant had a resident director in its 

state of incorporation, Singapore; and whether claimant conducted business activities in 

Singapore.38 The tribunal found that the Yaung Chi claimant met both requirements, and ruled 

that the claimant’s place of effective management was Singapore, not Myanmar.39 The same, 

however, cannot be said for the Claimant in the present case. 

26.  While Claimant’s CEO, the likely equivalent to resident director, does reside in 

Ticadia, it is also undisputed that frequently travels and stays in Kronos for long durations for the 

                                                      
35 UNCTAD, p. 83. 
36 Yaung Chi, ¶ 49. 
37 OECD Concepts, p. 23. 
38 Yaung Chi, ¶ 52. 
39 Id. 
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Claimant’s business.40 This is in stark contrast Yaung Chi, where the resident director remained 

in the state of nationality and managed the company from within. Moreover, where the Yaung 

Chi tribunal looked to whether the claimant had business activities in Singapore, as evidence of a 

real economic link, the Claimant in the present case effectively shut down all of its mining 

activities in Ticadia, and transferred and concentrated essentially all of its mining activities and 

resources to Kronos.41 In fact, not only was Claimant’s board of director composed of a Kronian 

majority, there was also a clear growing trend that the decisions of the board were favoring 

Claimant’s interests in Kronos, most of which were also implemented in Kronos.42   

27. Consequently, Respondent submits that facts of this matter can only support a finding 

that Claimant is seated in Kronos because a majority of the board, and effectively all of 

Claimant’s mining activities, are located in Kronos. Moreover, Claimant’s presence in Ticadia 

consists of nothing more than an office, a nomad CEO, and occasional Kronian-majority board 

meetings.  

3. Claimant’s “Nationality-In-Fact” is Kronos. 

28.  In addition to the above, Respondent submits that taking a step back and assessing 

the reality beyond the corporate veil that Claimant attempts to hide behind only solidifies the fact 

that it is a national of Kronos. 

29.  Justice, as well as Art.32 of the VCTL, necessitates consideration of the “true 

controller” of the corporation when determining nationality because it is the factor that would 

most clearly establish the link between investor and state.43 Respondent acknowledges that, at 

times, determining true control may be complex and difficult due to the sophisticated structures 

of companies today.44 Nevertheless, difficulty and complexity cannot derail this Tribunal’s 

search for the truth, nor do such concerns persist in the present case. Moreover, where the 

Ticadia-Kronos BIT does not provide the preferred criteria when determining nationality, it 

would be most prudent of this Tribunal to review the matter in consideration of available general 

international investment standards,45 as well as in light of the totality of the circumstances. In 

                                                      
40 Facts, ¶ 8. 
41 Facts, ¶ 12. 
42 Id. 
43 VCTL, Art.32. 
44 Acconci p. 148. 
45 UN Diplomatic Protections, Art.9; Waibel, p. 6-8. 
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other words, whether the facts show that Claimant is controlled by nationals of Ticadia—they do 

not.46 

30.  In the present case, while it is unclear who truly owns the majority of the 

company because of the private equity firm’s unconfirmed structure, it is undisputed that 

Kronian nationals own, at the very least, 35 percent of the Claimant.47 Nevertheless, when the 

percentage ownership is considered with the fact that Claimant’s concentration or locus of 

business activities are in, and the majority of its board is from, Kronos, Claimant’s nationality 

becomes clear.48 Therefore, whether the control criterion is applied cumulatively with the 

company seat criterion, negatively with the incorporation test, or alone, a moment of clarity is 

reached—Claimant is Kronian. 

B. Claimant is a Kronian national, attempting to use the BIT as a vehicle to bring 

claims against its own State.  

31. In light of the above, Respondent further asserts that Claimant is impermissibly 

attempting to use the BIT as a separate vehicle to bring claims against its own State. The instant 

case is a prime example of when one must look beyond the corporate veil, “to prevent the misuse 

of the privileges of legal personality.”49 International authorities support rejection of 

international claims by “foreign juristic persons in which nationals of the respondent hold the 

controlling interest,” when the foreign nationality is “more fictitious or nominal than real.”50 

32. Here, the Claimant is not only attempting to take advantage of its own State; it is also 

exploiting the Ticadian government in this ordeal. Allowing this action to move forward would 

not only violate customary international law,51 but would also be against the purposes 

contemplated for the BIT. In fact, Claimant is essentially gaming system, using Ticadian 

incorporation as tool to bring an arbitration claim against Kronos. Neither promotion of 

economic cooperation, nor stimulation of “mutually beneficial activity” is achieved—in fact, the 

purpose of the BIT is stifled by Claimant blatant attempted misuse.52 

                                                      
46 Acconci p. 170. 
47 Facts, ¶ 6; PO No. 2, ¶ 2. 
48 Facts, ¶ 7 & 12. 
49 Barcelona Traction, ¶ 56. 
50 Burgstaller, p. 864. 
51 Burgstaller, p. 863-64. 
52 BIT, Preamble. 
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33. In light of these considerations, Claimant’s nationality cannot be dictated by formal 

designations, inconsistent with the substantive realities of the present case. Consequently, 

Respondent requests the Tribunal to abstain from vesting Claimant’s false Ticadian nationality 

with international recognition, and deny jurisdiction upon the present dispute. 

II. CLAIMANT IS PROHIBITED FROM SEEKING ARBITRATION PURSUANT TO THE 

“FORK IN THE ROAD” PROVISION IN THE TICADIA-REPUBLIC OF KRONOS BIT 

34. Even if this Tribunal has jurisdiction, the Claimant’s decision to submit the dispute to 

Kronian courts triggered the FITR provision and is barred by Art.11(3) of the Ticadia-Kronos 

BIT. Once the Claimant submitted its dispute to the Kronian courts, it forfeited its right to seek 

relief from this Tribunal. It is widely accepted that, “the investor must choose between the 

litigation of its claims in the host state’s domestic courts or through international arbitration and 

that the choice, once it has been made, is final.”53   

35. The purpose of the FITR clause is to prevent the same dispute being brought by the same 

claimant against the same respondent for the relief from two different forums. The Respondent 

submits the following arguments to demonstrate the Claimant is (1) prohibited from arbitrating 

this dispute; (2) the claims submitted to the Kronian courts and claims submitted to this Tribunal 

share the same fundamental basis.    

A. The Claimant is barred from pursuing arbitration because the Ticadia-Republic 

of Kronos BIT definition of “investment dispute” encompasses both treaty and 

contractual claims.   

36. Article 11(1)(c) defines dispute as being an “alleged breach of any right conferred or 

created by this agreement with respect to an investment.”  The language of Article 11(1)(c) 

provides for both treaty and contractual disputes. Therefore, distinguishing what cause of action 

was brought to the Kronian courts is irrelevant.  

37. Different causes of actions do not automatically merit dismissal of a FITR objection. SGS 

v. Philippines states that, “drawing technical distinctions between causes of action arising under 

the BIT and those arising under the investment agreement is capable of giving rise to 

overlapping proceedings and jurisdictional uncertainty.”54  The tribunal noted the importance of 

                                                      
53 Dolzer & Schreuer, part V. 
54  SGS ¶ 132 
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“efficient resolution of investment disputes by a single chosen forum.” In the present case, the 

Claimant brought a dispute regarding investments made under the BIT before the local courts 

and should be barred from bringing the same dispute before this Tribunal. 

38. The annulment committee in Vivendi v. Argentina stated a FITR provision is triggered “if 

that claim was coextensive with a dispute relating to investments made under the BIT.”55  In the 

present case, the dispute that was submitted to the Kronian courts concerned a dispute relating to 

the investment agreement between Ticadia and Kronos.  

39. Like Vivendi, where a claim was brought before a national court that concerned a dispute 

provided for in the BIT and the tribunal found the claim did trigger the FITR clause, here, the 

claim submitted to Kronian courts concerned a dispute regarding the investment agreement. The 

Vivendi tribunal found the FITR triggered because the dispute brought before local courts 

concerned the investment under the BIT.56 The claim brought before the Kronian courts is the 

same investment dispute brought before this Tribunal.  Both concern their expectations in 

regards to the investment agreement. Accordingly, the dispute in the local courts constitutes a 

final choice of forum for the Claimant. 

40. The Claimant chose to begin proceedings in the Kronian courts regarding the 

constitutionality of the Presidential Decree. This qualifies as a dispute under Article 11 (1) 

because a claim on the validity of the Presidential Decree concerns the rights and obligations 

expected by the Claimant under Article 11(1). Therefore, the FITR was triggered and the 

Claimant is barred from bringing the same claim before this Tribunal. 

B. The Claimants actions are barred by the FITR clause because they share the 

same fundamental basis  

41. Under Art.27 of the SCC Rules, the tribunal shall apply the law it considers most 

appropriate.57   Argument by labeling is not appropriate. Therefore, this Tribunal should evaluate 

the claims using the fundamental basis test.  

                                                      
55 Vivendi ¶ 55 
56 Vivendi ¶ 55 
57 SCC Rules, Art.27  
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42. The triple identity test—same parties58, same object, and same cause of action59—has 

evolved in recent decades resulting in stronger FITR clauses, precluding parties from 

international arbitration following submission of claims to local courts.  

43. As it pertains to this case, the Claimant has filed claims in the domestic court of the 

respondent satisfying the same party standard. 60  Additionally, the claims submitted to the 

domestic court and international tribunal arise from the same object – the Presidential Decree.61  

The only element of the triple identity test the Respondent need satisfy is whether both disputes 

have the same fundamental basis.62 

44. Respondent argues that since the claims submitted to this Tribunal share the same 

fundamental basis as claims pursued by the Claimant in Kronian courts, Claimant has triggered 

the FITR clause of the BIT and is barred from pursuing claims before this Tribunal.  

45. The Claimant should be precluded from pursuing arbitration because the claims 

submitted to the local courts and claims submitted to this Tribunal are fundamentally the same. 

The tribunal in Pantechniki v. Albania stated that tribunals should look at the subject matter of 

the claims. In Pantechniki, the arbitrator focused on whether the fundamental basis of the claim 

brought before the international forum was autonomous of claims to be heard elsewhere.63  In the 

present case, the claims submitted to this Tribunal are the same in substance as the claims 

brought before the Kronian courts. Both claims arise from the investment agreement and involve 

a question about the validity of the Presidential Decree in relation to the BIT.  

46. In Occidental, the claimant sought a declaration that the local legislation be illegal in 

both the domestic and international court.64  Although the objective was the same - declaration of 

illegality – tribunal decided the local action was founded upon the question of illegality under 

local law whereas the investment treaty claim was founded upon rights found in the BIT.65  This 

                                                      
58 Lauder, ¶ 156. 
59 Genin, ¶ 331. 
60 Lauder, ¶156. 
61  PO2, ¶ 3. 
62 Genin, ¶ 331. 
63 Pantechniki, ¶ 67. 
64 Ruff & Tan,¶ 13.  
65  Occidental, ¶ 60.  
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case is distinguishable because in the present case, both claims concern the rights and obligations 

under the BIT.  Both claims are based on Claimant’s legitimate expectations pursuant to the BIT. 

47. In the present case, the Claimant initially submitted for resolution in the domestic courts 

claims seeking the suspension of the decree, and sought to declare the decree unconstitutional.66   

The claims submitted for review for the Tribunal arise out of the same alleged illegality 

submitted to the domestic court of Kronos to suspend the effects of the decree, therefore both 

claims share the same fundamental basis.67  

C. The Claimant’s submission to the national court of Respondent was a true and 

free choice. 

48. When confronted with the choice of domestic courts or international arbitration, 

application of the FITR is predicated on a true and free choice.68 As evidenced in Occidental, 

this true and free choice can be disrupted when onerous time restrictions are in place to bar 

submission of a complaint.69 

49. As applicable to our case, the Claimant possessed a true and free choice to choose 

litigation in the courts of Kronos or arbitrate before an international tribunal.70  More 

specifically, in the event of a dispute the Claimant’s options were clearly presented and the 

Claimant agreed to choose to litigate in Kronian courts or arbitrate before a tribunal. 71  The 

Respondent did not interfere with the Claimant’s ability to choose one option or another.  

50. In conclusion, the BIT’s definition of an investment dispute encapsulates both contract 

and treaty claims. Since the Claimant has pursued relief in both Kronian courts and international 

arbitration share the same fundamental basis, the Claimant’s claims before this Tribunal are 

inadmissible.  

  

                                                      
66  PO2, ¶ 3. 
67 Facts, ¶ 25. 
68 Ruff & Tan, ¶ 13.  
69 Occidental, ¶ 60. 
70 BIT, Art.11(2). 
71 PO3, ¶ 2. 
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PART TWO: MERITS 

III. THE ENACTMENT OF PRESIDENTIAL DECREE NO. 2424 DOES NOT AMOUNT TO 

A BREACH OF THE TICADIA-REPUBLIC OF KRONOS BIT OR VIOLATE 

GENERAL PRINCIPLES OF INTERNATIONAL LAW.  

52. The Presidential Decree by the Respondent does not constitute unlawful expropriation.  

The Respondent argues the following: (1) the Presidential Decree which revoked all licenses, 

government contracts, and concessions is a regulatory act that falls squarely within the state’s 

police powers and; (2) even if the Respondent’s actions are deemed an expropriation, the 

Respondent’s actions constitute a lawful expropriation.  

A. The Presidential Decree enacted by the Respondent is non compensable  

1. The Ticadia-Republic of Kronos BIT permits the enactment of a Presidential 

Decree that revokes licenses to exploit lindoro.  

53. The Republic of Kronos acted in accordance with Article 9 and Article 10 of the BIT. 

Article 9 clearly states that health, safety, and environmental measures are vital to protect within 

the Republic of Kronos.  Article 10 permits the adoption of laws that are necessary to protect 

human life and environmental health. The Presidential Decree was implemented to protect: (1) 

Kronian people from CVD; (2) Kronian children from Microcephaly and; (3) the Rhea River 

from further toxic contamination from exploitation of lindoro.  Accordingly, the Presidential 

Decree was enacted in compliance with the BIT.  

54. Section 2.2 of the Concession agreement (“the Agreement”) provides for the issuance of 

new laws and regulations that address the exploitation of lindoro. The Agreement states new 

laws and regulations will be automatically considered as amendments to the Agreement. In 

addition, 2.2 of the Agreement states the Claimant must enact good practices for the exploitation 

of lindoro and disposal of any waste resulting from that exploitation. The Claimant violated the 

Agreement when it failed to exploit lindoro and dispose of the waste in compliance with the laws 

amended to the agreement, specifically the KEA.  

2. The Respondent did not substantially deprive Claimant of its investment  

55. An indirect expropriation exists when a governmental measure results in a substantial 

deprivation or interference in the investors enjoyment of its investment. The AES v. Hungary 

tribunal declared, “a state’s act that has a negative effect on an investment cannot automatically 
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be considered an expropriation.”72  The level or severity of the interference is crucial in 

determining whether an expropriation has happened.  The tribunal in LG&E stated that, “without 

a permanent, severe deprivation of LG&E’s rights with regard to its investment, or almost 

complete deprivation of the value of LG&E’s investment, the Tribunal concludes that these 

circumstances do not constitute expropriation.”73   The LG&E Tribunal found that even though 

the government’s regulatory measures caused the Claimants shares to be reduced by 90%, the 

Claimant was not deprived of the right to enjoy the investment. The investment still existed and 

the Claimant did not lose control. 

56. The Respondent submits the argument that just because the Claimant was negatively 

affected by the Presidential Decree, does not mean their investment was expropriated. The 

negative impact incurred by the Claimant did not amount to a complete or severe deprivation of 

value. The Tecmed tribunal analyzed the expropriation issue by looking at whether the Claimant 

was “radically deprived” of the value of their investment. In the present case, the Claimant still 

controls the investment.74 The Claimant is still able to sell the land and equipment that is present 

on its property. Like the Santa Elena Tribunal, where the tribunal evaluated investors deprivation 

by looking at “[if] the owner has truly lost all the attributes of ownership”, here the Claimant is 

still the owner of its investment.75  The fact that the Claimant is still able to profit off the 

investment is evidence that the Presidential Decree did not cause a “total and permanent loss of 

value or control of the investment.”76  

57. In the present case, the Respondent did not deprive the Claimant of its fundamental rights 

of ownership. Unlike Starrett Housing Corp., where the government appointed a temporary 

manager to control the investment, here, the government did not deprive the Claimant of its right 

to control the investment. The Respondent did not deprive the Claimant of the use or enjoyment 

of their investment nor deprive them of their rights to manage it.77 Similarly, in Tippets,  the 

government appointed a temporary manager and the tribunal found an expropriation.  As noted, 

the common criterion tribunals use when analyzing loss of control is the extent of the effect of 

                                                      
72 AES, ¶ 14.3.1. 
73 LG&E, ¶188 
74 Técmed,  ¶115 
75 Santa Elena, ¶76 
76 Burlington, ¶ 156  
77Starrett  
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those measures on investors ability to control or manage the investment. Here, the Claimant was 

still able to manage the company and profit from its ownership rights over the property.  The 

Claimant could have sold the property or the machinery for substantial profit.  

58. The Claimant was not stripped of its fundamental rights of ownership and therefore fails 

to show that it has suffered a severe deprivation due to the Respondent’s regulatory measures. 

Therefore, it is the Respondent’s position that the Claimant was not substantially deprived of its 

property due to the Presidential Decree. 

B. The enactment of Presidential Decree 2424 is a legitimate regulatory measure 

and does not constitute expropriation.    

3. A regulatory governmental measure negatively affecting an investor’s 

investment is permissible and non-compensable under the state’s police 

powers 

59. The Respondent argues there has been no violation of its international obligations under 

the BIT and is therefore not liable for compensation. The enactment of the Presidential Decree 

was within the Respondent’s police powers. The power to implement the Presidential Decree is 

within the Respondent’s power to regulate and therefore the negative impacts incurred by 

Claimant are not compensable.  

60. The international community widely accepts the state’s ability to use its police powers to 

regulate for health, safety, and environmental reasons. The idea of state police powers is rooted 

in United States constitutional law. The U.S Supreme Court in Barnes v. Glen Theatre remarked 

that police powers were, “the authority to provide for the public health, safety, and morals."78   

The Third Restatement of Foreign Relations Law of the United States of 1987 (“Third 

Restatement”) discussed the non-compensable nature of the police powers, asserting that the 

state was not responsible for the loss of property or other economic harm resulting from “bona 

fide”  regulation or other actions that are commonly accepted as within a state’s police powers.79  

Measures taken to protect the health, safety, and environment of society are seen as being within 

the state’s police powers.  The tribunal in Feldman stated, “a reasonable governmental regulation 

. . . cannot be achieved if any business that is adversely affected may seek compensation.” 

                                                      
78 Barnes, ¶560 
79 OECD Indirect Expropriation 
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61. The Suez tribunal stated, “[ . . . ] in evaluating a claim of expropriation it is important to 

recognize a state’s legitimate right to regulate and to exercise its police power in the interests of 

public welfare and not to confuse measures of that nature with expropriation . . .”80 The tribunal 

in Saluka stated that legitimate regulatory measures were permissible and non-compensable if 

the state proved it was for a public purpose and was nondiscriminatory.81  Tribunals also 

consider whether the governmental measure was proportional to the harm the investor suffered.82  

The Claimant has the burden of proving the state did not satisfy the requirements for legitimate 

regulatory measures.83 

62. In the present case, the Respondent enacted the Presidential Decree for the sole purpose 

of protecting its residents and environment. The Claimant’s activities had severely detrimental 

effects on the Rhea river and potentially fatal effects on residents who now have CVD and 

Microcephaly disease. 

4. The Presidential Decree was a valid exercise of police powers  

63. The Phillip Morris v. Uruguay tribunal supported the state’s fundamental rights to 

regulate and exercise its police powers to protect public health.84 The governmental measures 

Uruguay enacted were harsh on investors, but the public purpose was so apparent and significant 

that the tribunal found the need for regulation outweighed the harm. In the present case, the 

Claimants activities caused a series of detrimental effects on the people and environment of 

Kronos: (1) a 45% increase in CVD in Kronian residents;(2) 88% of Kronian newborns showed 

symptoms of Microcephaly and; (3) abnormal amounts of toxic substances (graspel) released 

during exploitation of lindoro were found in the Rhea River, a large source of drinking water for 

Kronian residents.  Like Phillip Morris, where the interest of public health outweighed the 

economic harm suffered by the investor, here, the Respondent’s interest in protecting the public 

health and preventing further illness outweighs the economic harm the Claimant has suffered.   

64. Unlike ADC v. Hungary, where the tribunal found the governmental measures to be more 

in the “strategic interest of the state” than in the “genuine interest of the public”, here, the 

                                                      
80 Suez, ¶139 
81 Saluka, ¶259-260 
82 Pellet, 448 -49. 

83 UNCTAD Expropriation p. 95   
84 Philip Morris, ¶298 
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Presidential Decree was not in the “strategic interest” of the Respondent, but necessary to protect 

the public.85  The Presidential Decree was enacted only after: (1) 5 years of monitoring the 

Claimants activities and their effects on the people and environment and; (2) a comprehensive 

study was conducted exploring the effects of the Claimants activities on the people and 

environment and concluded the claimant’s activities had a detrimental effect on both.  

65.  

66. The Respondent’s activities are nondiscriminatory. The Presidential Decree had an equal 

effect on all miners who exploited lindoro and was not implemented to favor a national mining 

company. Despite the fact foreign investors mostly dominated the effected sector, LG&E tribunal 

found Argentina’s actions to be nondiscriminatory after the Claimant failed to prove that the 

governmental measures were intentionally targeting only foreign investments.86 Similarly, in 

Methanex, the tribunal found the Claimant failed to prove that there was an invention to target 

foreign investors in order to protect local companies.87 Here, the Claimant has failed to prove 

that the Presidential Decree was targeted to only effect foreign investors. Like Methanex, where 

the governmental measure applied to all sellers and importers of methanol, here, the Presidential 

Decree applies to “all government contracts, licenses, and concessions . . .” . The Presidential 

Decree is nondiscriminatory because it applies to all exploiters of lindoro regardless of status as 

a foreign investor or national company.  

67. The Saluka tribunal commented on proportionality by stating, “reasonable measures bear 

relationship to rational policies.”88  The Tecmed court considered proportionality and stated they 

needed to determine, “whether such measures are reasonable with respect to their goals, the 

deprivation of economic rights and the legitimate expectations of who suffered such 

deprivation.”89  As discussed above, the Claimant suffered an economic loss but not a substantial 

deprivation of their investment.  Furthermore, the only way the Respondent could have protected 

the public health of its residents was to stop the cause of their illness—the Claimant’s activities. 

The Claimant’s activities have had a severe negative impact on Kronos and the implementation 

                                                      
85 ADC, ¶373 
86 LG&E, ¶146 
87 Methanex, ¶7 
88 Saluka, ¶307 
89 Tecmed, ¶122 
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of the Presidential Decree formed a reasonable nexus with its object of protecting public health 

and the environment. 

68. Accordingly, the regulatory measure by way of the Presidential Decree by the 

Respondent is a valid exercise of its police powers. 

C. The Presidential Decree does not amount to unlawful indirect expropriation  

69. The Ticadia- Kronos BIT provides in Article 7(1) that compensable expropriation exists 

as defined except when, “for a public purpose” in a “nondiscriminatory manner” and “in 

accordance with due process of law”.  

70. The Presidential Decree issued by the Respondent is a lawful indirect expropriation under 

Article 7(1), 9(2), & 10(a) of the BIT.  The Respondent will demonstrate the following: (1) The 

Presidential Decree was enacted for a public purpose; (2) the measure was nondiscriminatory in 

nature; and (3) was enacted in accordance with due process.  

5. The Presidential Decree was issued to serve public interest by securing 

public health and protecting the environment.  

71. Article 9(1) is fundamental to understanding the intentions of the parties. These 

provisions provide the objectives of the BIT and a states that any investment that is encouraged 

by “relaxing domestic health, safety, or environmental measures” is inappropriate. Article 

10(1)(a) provides that a state may adopt regulations or laws to protect human life or 

environmental health.  

72. In the present case, the Claimant suffered negative economic consequences from the 

Presidential Decree. However, the Respondent acted to prohibit further contamination of Rhea 

River and prevent further damage to health of Kronian residents. Due to the exploitation of 

lindoro, there has been a rising incidence of CVD and Microcephaly. These two diseases were 

virtually nonexistent prior to Claimant’s activities in Respondent’s territory. The Rhea River is 

one of the largest sources of drinking water in Kronos. This river has been severely contaminated 

with toxic waste from the Claimants activities. The Presidential Decree was enacted to prevent 

further contamination of the Rhea River and to the health of residents.  

73. Like Methanex, where there was significant evidence that measures in question were 

motivated by legitimate concern for the health and welfare of California, here, there is significant 
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evidence that Respondent was motivated by a legitimate concern for environment and health and 

safety of its people.90  

74. Therefore, the Presidential Decree was issued with a public purpose objective of securing 

the health of the people and protecting the environment of Kronos from toxic contamination.  

6. The Presidential Decree was nondiscriminatory and in accordance with 

due process. 

75. Article 4(2) and 7(1) of the Ticadia- Kronos BIT provides protection to the Claimant 

against discriminatory measures taken by the Respondent. It requires the Respondent to provide 

the Claimant’s non- discriminatory treatment regarding investors competing in ‘like 

circumstances’ in Respondent’s territory. The Pope & Talbot tribunal remarked that like 

circumstances are dependent on context.91 

76. The Presidential Decree did not discriminate against the Claimant because the Decree 

applied to all government contracts, licenses, and concession agreement. Like LG&E where 

foreign investors were primarily affected by the Respondents regulatory measures, here, the 

Claimant was the only company exploiting lindoro. Similar to LG&E, in the present case, the 

Claimant failed to prove that discriminatory measures were intentionally targeting only foreign 

investments. The Presidential Decree applies to all national and foreign companies equally.  The 

Claimant has failed to prove the Presidential Decree discriminated on the basis of nationality. 

77. The Presidential Decree was enacted in accordance with due process. The Presidential 

Decree was accompanied by a justification of its reasons.92 Andrew Newcombe remarks that, “if 

due process is an obligation of result, a state accords due process provided local remedies are 

available to correct defects in the process.”93  In the present case, due process was given to the 

Claimant through local remedies. The Claimant was allowed to seek relief in local Kronian 

courts. Like Feldman, where the tribunal noted that since local remedies were available to 

claimant, due process was not violated.94 Because Claimant was able to pursue its dispute 

through Kronian courts, due process was not violated. 

                                                      
90 Methanex, ¶7 

91 Pope & Talbot  

92 Guaracachi, ¶439 (Dissenting Opinion, Manuel Conthe) 
93 Newcombe ,375-6  
94 Feldman,¶ 140 
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78. Therefore, the Presidential Decree was nondiscriminatory and in accordance with due 

process. 

79. In conclusion, because the Presidential Decree was enacted for a public purpose, was 

nondiscriminatory, and satisfied proportionality test, it is a legitimate regulatory measure and the 

Respondent does not owe the Claimant any form of compensation.   
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PART THREE: COUNTERCLAIMS 

IV. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BECAUSE CLAIMANT 

CONSENTED TO THIS TRIBUNAL’S JURISDICTION VIOLATED OBLIGATIONS 

OWED TO KRONOS. 

80. Respondent respectfully submits that this Tribunal has the jurisdiction to adjudicate 

counterclaims concerning the pollution of the Rhea River, since Claimant expressly consented to 

Kronos’ procedural right to counterclaims under the SCC Rules when it submitted its claim for 

arbitration; and Claimant is obligated to “bear the cost of pollution”95 because the Agreement 

constituted a regulatory authority under Art.2(2) of the BIT.  

A. Claimant’s invocation of the arbitral processes under the BIT subjected it to the 

full scope of the SCC’s rules and jurisdiction.  

81. Here, Claimant has chosen to invoke the arbitral processes under the BIT, and voluntarily 

subject itself to the SCC Rules to dispute the alleged expropriation.96 In particular, Art.9(1)(iii) 

of SCC Rules states that the respondent shall include in the answer, “a preliminary statement of 

any counterclaims or set offs, including an estimate of monetary value thereof.”97 The SCC 

Rules explicitly permit the assertion of counterclaims in respondents’ answers, and as such, 

Claimant’s consented to this Tribunal’s counterclaim jurisdiction through its own actions.98   

82. Generally, tribunals allow for counterclaims as long as the state’s counterclaim is clearly 

connected with the dispute. In fact, An SCC tribunal ruled in Amto that: 

83. “[T]he jurisdiction of an Arbitral Tribunal over a State Party counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provision of the treaty, the 

nature of the counterclaim and the relationship of the counterclaims with the claims in 

arbitration.”99 

84. As such, it is clear that present dispute is directly related to an investment agreement 

between Claimant and Respondent.100 The sum and substance of the Respondent’s counterclaims 

revolve around the Claimants dangerous operations in Kronos, which warranted quick action to 

                                                      
95 BIT, Art.9(2). 
96 BIT, Art.11(3). 
97 SCC Rules, Art.9(1)(iii). 
98 Kryvoi, pp. 226-27. 
99 Amto, § 118. 
100 BIT, Art.11(1)(a). 
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close mining activities, and the subsequent actions of the Kronian government to protect its 

people. Accordingly, Claimant’s expropriation claims is directly related to its duty to redress 

harm as the polluter. 

85. Only in a limited number of cases have the counterclaims of the state been barred from 

international arbitration following an investors supposed consent to international arbitration. 

Specifically, the concern is that counterclaims may fall outside the scope of consent when it 

necessitates piercing the corporate veil.101 Issues of parent to subsidiary consent, however, is not 

present here, and Claimant consent remains effective.  Hence, and for the reasons stated above, 

Respondent submits that Claimant has expressly consented to jurisdiction in the present matter.  

B. The Agreement’s regulatory nature merges the environmental obligations of the 

BIT and Agreement  

86. Art.2(2) of the BIT states that “obligations in Article . . . 9 apply to a person of a 

Contracting Party when it exercises a regulatory. . . authority delegated to it by that Contracting 

Party.” In the present case, it is undisputed that the Agreement was essentially the only authority 

regulating the exploitation of lindoro.102 The Ministry for Agriculture, Forestry and Land 

regulatory authority stemmed from the Agreement. Therefore, while bilateral treaties are often 

silent on the issue of applicable law,103 the BIT before this tribunal mandated that Art.9 of the 

BIT become the obligations of the parties by law.   

87. Hence, it is clear that Claimant violated the Health, Safety, and Environmental Measures, 

and Corporate Responsibility portion of the BIT outlined in Art. 9(2).104 This polluter pays 

clause within the BIT denotes the damage done to Kronos on the part of the Claimant as a 

violation of investor obligation eligible for submission to this Tribunal.   

88. Furthermore, Claimant failed to follow obligations outlined under the KEA, a domestic 

law that parallels the obligations of the BIT. The KEA required miners at the Claimant’s mine to 

fully protect the waters of the region where the extraction takes place from toxic mine waste.105  

                                                      
101 Kryvoi, p. 233. 
102 Facts, ¶ 10. 
103 Kryvoi, p. 236. 
104 BIT, Art.9.  
105 Response, ¶ 8. 
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Claimants failure to meet these obligations resulted in pollution of the Rhea River with damages 

estimated at around USD 150,000,000.   

89. Additionally, policy considerations require claims stemming from the obligations under 

the BIT and KEA to be heard before the Tribunal.  Forcing these claims back to Kronian courts 

would lead to inefficiency and duplicative costs—an issue particularly important for 

underdeveloped countries. 106 Already the Claimant has withdrawn from pending litigation 

claiming futility in the Kronian domestic courts.  As such, Respondent submits that this Tribunal 

undoubtedly has jurisdiction due to Claimant explicit obligations under the BIT. 

C. The Estimate of Damages in the Counterclaim Necessary for the Respondent 

and Its People to Start the Healing Process. 

90. Respondent seeks compensation for the contamination of the Rhea River on the part of 

the Claimant, and requests that it be made whole as if the contamination of the Rhea River had 

not occurred is in line with the most basic principles of reparation.107   

91. As it stands, the estimate for repairing the Rhea River is USD 75,000,000 and the 

contaminated water remains unusable.108  Additionally, over the course of the past year, the 

Republic of Kronos has had to provide clean water to all citizens deprived their natural source of 

water by the contamination for approximately USD 25,000,000.109  The cost to repair the Rhea 

River over the expected five-year period will run north of USD 150,000,000.  As such, 

Respondent urges this Tribunal to consider the devastation on the Kronian population and the 

lasting impact of the pollution.110 

  

                                                      
106 Kryvoi, p. 221. 
107 Crawford, p. 201-06  
108 Response, ¶¶ 23-24 
109 Id. 
110 Crawford, p. 201-06.  
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PRAYER FOR RELIEF 
 

93. WHEREFORE, it is respectfully prayed that this Arbitral Tribunal reject the claims of 

Claimant, and to adjudge and declare that: 

(1) This Tribunal lacks jurisdiction over the dispute on the grounds that the Claimant is 

not a national of the Republic of Ticadia; and alternatively 

(2) Claimant’s claims are inadmissible because Claimant forfeited its right, and is barred 

by Art.11(3) of the Ticadia-Kronos BIT, when it brought the claim in the Kronian 

domestic courts; 

94. However, should the Tribunal find that it has jurisdiction, and the claims are admissible, 

Respondent urges it to recognize that: 

(3) Respondent’s Presidential Decree No. 2424 did not constitute an expropriation; 

alternatively, if the Tribunal does finds expropriation 

(4) Respondent’s Presidential Decree was lawful under both domestic and international 

laws; 

(5) Claimant is liable for the damages caused to Kronos’ environment and people, and 

must pay USD 150,000,000 for the damage arising out of its operations. 

 

Respectfully Submitted on September 24, 2018 
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