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STATEMENT OF FACTS 

 

1. The Respondent, the Republic of Kronos, is an underdeveloped country according to the 

OECD. 

2. On 30 June 1995 it concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (Ticadia-Kronos BIT) with the Republic of Ticadia. 

3. In March 1997, the Kronian Federal University reported discoveries of mineral deposits 

of lindoro, a rare earth element, in the Northern region of Kronos. 

4. In November 1998 the Republic of Kronos invited foreign companies to bid for the 

concession of the rights to extract lindoro. 

5. On 20 April 2000, the Claimant, Fenoscadia Limited, won the bid in a public auction 

after demonstrating that it had the technical expertise and that it was going to grant the 

Republic of Kronos the highest financial return based on the net revenue received from 

extraction of lindoro. 

6. The Claimant is a limited liability company that was incorporated under the laws of 

Ticadia in 1993. 65% of its shareholding is held under a Private Equity fund organized 

under the laws of Ticadia composed of nationals of different countries including Ticadia 

and Kronos. Further, since 2012, 35% of Fenoscadia’s shares are held by nationals of 

Kronos. 

7. Over the past five years the Claimant’s board of management is comprised of a majority 

of Kronian nationals. The board appoints the company’s Chief Executive Officer. In 

addition, Kronian shareholders exert considerable influence over the Claimant’s decision 
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making in regards to the extraction of lindoro due to their experience and expertise in the 

mining industry. 

8. On 1 June 2000, Claimant and Respondent entered into a concession agreement which 

regulated the rights and obligations of the parties in relation to the extraction of lindoro.  

9. In 2010, the Claimant shut down its mining operations in Ticadia and transferred almost 

all of its mining activities and resources to Kronos and since then the decisions of its 

board of directors have been favoring the company’s interests in Kronos. Most of these 

decisions were implemented in Kronos. 

10. In October 2014, there was a change of regime in Kronos. A new government with a 

strong environmentalist agenda was installed. Kronos neither had a regulatory framework 

for its mining industry nor a comprehensive environmental regulation but the new 

government put in place the necessary regulations. 

11. On 12 June 2015, the Kronian House of Representatives passed the 2015 Kronian 

Environmental Act (KEA). On the same day the Respondent’s Government also created 

the Ministry for Environmental Matters which is in charge of formulating and enforcing 

environmental-related-polices including the KEA. The Ministry was also tasked with 

strictly supervising the Claimant’s activities since the exploitation of lindoro is the only 

open pit mining operation in Kronos. 

12. In October 2015, the Ministry for Environmental Matters released data indicating that the 

largest river in Kronos, the Rhea River, had a concentration of toxic waste. The findings 

were based on data collected by the Ministry for Agriculture, Forestry and Land and also 

by the Ministry for Environmental Matters. 
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13. The Kronian Federal University requested for funding to further investigate the data. The 

request was granted in November 2015 and on 15 May 2016 the University published a 

comprehensive study which concluded that the exploitation of lindoro was a direct 

consequence of the extraction of lindoro. The study also found that since 2011 there was 

a constant increase in cardiovascular disease among the Kronian population and that 

since 2012 88% of the examined newborns had symptoms of microcephaly. These cases 

were virtually non-existent in Kronos before the contamination of the Rhea River. 

14. On 7 September 2016, the Kronian President, Mr. Curat Bazings issued the Presidential 

Decree No. 2424 in order to protect the Kronian public and environment. The Decree 

stopped the exploitation of lindoro in Kronos. 

15. On 10 November 2017, the Claimant filed its request for arbitration before the SCC 

alleging that its investment had been expropriated as a consequence of the measures the 

Respondent adopted in order to protect the health of its citizens and the environment. 
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I. JURISDICTIONAL OBJECTIONS 

1) The SCC Tribunal lacks jurisdiction Ratione Voluntatis to determine claims. 

16. The Respondent avers that, this Tribunal lacks jurisdiction to determine claims before it. 

For the Tribunal to hear claims, there must be a satisfaction of three major elements that 

its jurisdiction rests on; (i) dispute must be between a state and the investor from the 

other contracting party, (ii) there must be consent between parties to submit claims to the 

Tribunal, (ii) the dispute must be arising out of or in relation to a covered investment. 

17. Article 25 (1) of the ICSID Convention provides that “[t]he jurisdiction of the Centre 

shall extend to any legal dispute arising directly out of an investment, between a 

Contracting State and a national of another Contracting State, which the parties to the 

dispute consent in writing to submit to the Centre”. 

18. It is the position of the Respondent that the above three criteria have not been met which 

denies this Tribunal any powers to determine claims before it. 

a) No valid consent to submit disputes to the SCC Tribunal 

19. The Respondent submits that there was no valid consent to bring disputes to SCC 

Tribunal between Kronos and its national as the investor. The offer to submit disputes 

that is coded under Article 11 of the BIT is only open to the national of the other 

contracting party, Ticadia in acceptance to validate consent. The Claimant is a national of 

Kronos and not Ticadia and thus cannot purport to accept the offer to arbitrate under 

Article 11(4) of the BIT. 

20. Schreuer asserts that;  
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“[…] the state parties to the BIT offer consent to arbitration to investors who are 

nationals of the other contracting party. The arbitration agreement is perfected 

through the acceptance of that offer ‘by an eligible’ investor.”1 

 

21. We submit that, the consent in any arbitral Tribunal depends on a valid acceptance which 

can only be effected by eligible investor from the other contracting party state. Although 

the Claimant is incorporated in Ticadia, it is being controlled by nationals of Kronos that 

denies it sufficient nationality of the other contracting party to the BIT. 

22. The Respondent argues that, to find jurisdiction in this case would be tantamount to 

allowing Kronian nationals to arbitrate against their own national which defeats the objet 

and purpose2 of the SCC Tribunal. The foundation of any international Arbitral Tribunal 

is to facilitate settlement of disputes that are arising out of investment between the host 

state and a national of the other contacting party state thus precludes disputes between a 

state and its own nationals.3 

23. The Respondent submits that, the consent is a cornerstone for the jurisdiction of the 

Tribunal or any international forum as was ruled by ICJ in Corfu Channel Case. 

Schreuer comments that, consent to arbitration by the host and a qualified investor is an 

indispensable4 requirement in asserting the Tribunal’s jurisdiction5 as is emphasized 

under Article 25 (1) of the ICSID convention. The pre-condition of this is that the, 

investor must be a ‘qualified’ either juridical or natural person as under Article 25(2)(b) 

of the ICSID.  

                                                           
1 Christoph H. Schreuer, Consent to Arbitration.  February 2007, pg 6 
2 Tokios Tokeles v Ukraine ¶22, decision on Jurisdiction and  
3 Christoph H. Schreuer, The ICSID Convention: A Commentary. pg 290 (2001) 
4 Mobil Corporation v Venezuela ¶63 
5 Ibid p.1 
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b) Scope of Consent in Kronos – Ticadia BIT 

24. In unlikely event that this Tribunal finds that there was a valid consent; the Respondent 

submits that the scope of consent under Article 11 of the BIT is limited to matters that are 

arising directly out of a covered investment.  

25. The matters in the Tribunal are arising out of a concession agreement and not BIT 

related. Respondent asserts that, these claims are “Contractual based” and not “treaty 

based” since Claimant breached its obligation6 not to pollute the environment that 

prompted measures against its activities leading to adoption of Decree No. 2424. 

Additionally, the drafters of the concession agreement contemplated the possibility of 

issuance of a new regime of laws under section 2 of the said agreement thus, the change 

in legal regime was to be directly considered as automatic amendment of the agreement. 

These matters are therefore within the scope of the contractual obligation in that contract. 

c) Exclusive jurisdiction of the Respondent courts 

26. The Respondent submits that the claims in the Tribunal today fall under the dispute 

resolution clause in the concession agreement. Under section 7 of the concession (dispute 

resolution clause) confers original and exclusive jurisdiction to the courts of the 

Respondent on matters that are arising directly out of the agreement to be submitted to 

courts of the Respondent.  

27. The decree was as the result of the contractual obligation that was not fulfilled by the 

Claimant and it is the same of normative effect and same entitlement that the Claimants 

were seeking in the Respondents local courts. 

                                                           
6Exhibit 2 at Section 2.2, Compromis pg 47  
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2) The Tribunal lacks Jurisdiction Ratione Personae 

a) Claimant is not an investor under Ticadia – Kronos BIT 

28. The Respondent avers that the Claimant is not a protected investor under Article 1(4) of 

the BIT and therefore lacks locus standi to bring claims before this Tribunal and not 

entitled to any advantages in the Ticadia – Kronos BIT.   

29. Article 1(4) of the BIT does not set forward the required method for determining 

nationality of the other Contracting Party and in the absence, this Tribunal should employ 

widely accepted methods on determining a corporate nationality of an investor based on 

control, siege social and substantial business activities in addition to the incorporation. 

30. The Respondent does not dispute the fact that the Claimant was incorporated under the 

laws of Ticadia, however, he contends that the Claimant is a protected investor based on 

incorporation alone. Fenoscadia limited is not a protected investor under the BIT due to 

its ownership and control by nationals of the Respondent state and third party state 

citizens.7 Additionally, the Claimant does not have any substantial business activities in 

Ticadia since it transferred all its mining operations to Kronos and effectively shut down 

all its activities there. Claimant’s seat of management is also situated in Kronos and it 

merely keeps formal ties with the Republic of Ticadia.8 

31. It’s our submission that, in light of the ambiguity in Article 1(4) of the BIT, the Tribunal 

should apply the interpretation set out under Article 31 (1) of the VCLT based on the 

object and purpose of the parties to the BIT which is solely aimed at protecting the 

investors from the other contracting parties state and not nationals of the host state as was 

asserted by Lord Prosper Weil in Tokios Tokless dissenting opinion on strict obligations 

                                                           
7 Additional facts ¶2, compromis pg 56 
8 Uncontested facts ¶12, compromis pg 33-34 
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of parties in protection of nationals of the other contracting party making investment in 

the other party’s territory. He opined that; 

It appears, therefore, that because of its specific object and purpose – 

namely, the protection of international investments – the ICSID 

Convention imposes strict obligations and limitations on both the 

Contracting States and the investors who are nationals of other 

Contracting States. It prohibits the use of diplomatic protection and 

excludes the jurisdiction of domestic courts, for which it substitutes the 

recourse to its own, specific international arbitration mechanism.9 

 

32. The general practice of Tribunals is to look beyond the place of incorpotation of the 

Claimant entity and apply additional requirements of control, seat of management or 

siege social and substantial business activities in the country of incorporation. These 

additional requirements are meant to protect against treaty shopping that is against the 

object and purpose of the treaty formation. This approach was adopted by the Tribunal in 

Amto v Ukraine that was decided by this very Tribunal and in Generation Ukraine v 

Ukraine under the ICSID Tribunal. In both cases, the Tribunals observed that 

incorporation alone is not enough in determining nationality of an investor and added 

substantial business activities and the seat of management to assert nationality of the 

Claimant.  

b) The Claimant is Owned by Nationals of Kronos and Third Party States to the BIT 

33. The Respondent submits that the Claimant is owned by the nationals of the Respondent 

state and the third state which is contrary to the object and purpose of the contracting 

parties to the BIT. Article 25(1) of the ICSID convention and Article 11(1) of the BIT 

                                                           
9 Tokios Tokeles v Ukraine, Dissenting Opinion on Jurisdiction decision  
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only provides for protection of an investor who is owned by the nationals of the other 

contracting parties other that the host state.  

34. Fenoscadia LTD is owned 65% by Private Equity Fund an entity that is owned by 

nationals of Ticadia, Kronos and other third party states, 35% owned by purely Kronian 

nationals. This demonstrates that both Kronian and third parties’ nationals that own the 

Claimant’s entity are not entitled to any protection or benefits of the BIT. 

35. The Respondent refers this Tribunal to the case of Barcelona Traction where the ICJ 

decided that if the owner of a legal entity is from a third state or host state, it could not 

enjoy the protection under the BIT. Owners of Barcelona Traction Company were 

Belgians seeking benefits of the Spain-Canada BIT but were not successful owing to the 

fact that they belonged to a third state. 

36. Fenoscadia Ltd being a primary holding company for Private Equity Fund which is 

owned by nationals of Kronos and third state parties to the BIT disqualifies the it from 

enjoyment of any advantages of the BIT.  

c) Fenoscadia ltd is not controlled by Ticadian nationals 

37. The Respondent avers that the Claimant is controlled by nationals of Kronos and not 

Ticadia which denies it nationality of the other contracting party. 

38. The Claimant is controlled by minority shareholders from Kronos who exert considerable 

influence in its operations due to their expertise and experience in the mining industry.10 

The control of an entity does not have to be by the majority shareholding alone but also 

through minority shareholders if it is ascertained that they control the decision making of 

such investor’s operations as was held in Thunderbird v Mexico. In that case, the 

                                                           
10 Uncontested Facts ¶7, compromis pg 33  
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Claimant could only bring the case under Article 1117 of NAFTA after demonstrating 

that they controlled the parent company’s decisions even if it was not the majority 

shareholder.11 The Tribunal determined that the Claimant, despite being the minority 

shareholders Thunderbird exerted influence in decisions of the other subsidiaries due to 

the knowhow, technology, access to supplies, access to markets, access to capital, know 

how, authoritative reputation, expertise and experience. 

39. It has been found that minority shareholders may have the effective control of the 

Claimant’s operations as affirmed in Thunderbird case which stated; 

It is quite common in the international corporate world to control a 

business activity without owning the majority voting rights in shareholders 

meetings. Control can also be achieved by the power to effectively decide 

and implement the key decisions of the business activity of an enterprise 

and, under certain circumstances, control can be achieved by the existence 

of one or more factors such as technology, access to supplies, access to 

markets, access to capital, know how, and authoritative reputation.[ …]12 

 

40. Despite the general practice that legally controlling party, the majority shareholder or the 

owner of an entity has the ultimate control, genuine link for the control of an entity may 

be established if one’s decisions may be relied upon in economic returns or if he makes 

improper decision will be held liable.13 This is a similar scenario to the minority 

shareholders from Kronos that are involved in the actuall running of the Claimant’s 

investment. 

41. Christoph Schreuer also comments that, “foreign control is a complex question requiring 

the examination of several factors such as equity participation, voting rights and 

management. In order to obtain a reliance picture all these aspects must be looked at in 

                                                           
11 Thunderbird v Mexico, ¶110 
12 Ibid, ¶108 
13 ibid 



11 
 

conjunction. There is no simple mathematical formula based on shareholding or voting 

rights alone.”14 

d) Board of Directors’ Decisions favor Kronian Interests 

42. Fenoscadia's Board of Directors is composed of Kronians as the majority who control its 

day to day running. The Tribunal in Salini v Morocco15 observed that, the Board has the 

wide range of powers to act in the name of the company and to authorize transactions that 

are related to its operations as long as it is in relation to the its object unless decisions 

have been reserved for the general meetings by the memorandum and Articles of 

associations or by law. It thus reveals de facto control of the Claimant by the board. 

43. The Respondent submits that the powers of the Board of Directors are considerably felt 

through their daily dealings with the Claimant’s business and there is a growing trend that 

demonstrates that ‘decisions favor the Kronian interests’16. In light of this, it is conclusive 

that the Claimant’s business operation has been left under Kronian nationals as 

controllers. 

e) Piercing the corporate veil will expose the control of the Claimant by Kronians 

44. The Respondent avers that, the Tribunal should Pierce the Corporate veil and look 

beyond incorporation to ascertain the de facto controller of the Claimant. The Kronian 

nationals determine the means and all operations of the Claimant activities despite being 

minority shareholders.17 

                                                           
14 C. Schreuer et al. The ICSID Convention: A Commentary (CUP) 2nd ed. P. 312  
15Salini v Morocco, Jurisdiction ¶32 
16 Uncontested Facts ¶12, line 935compromis pg 34 
17 Uncontested Facts ¶7, line 905 – 908, compromis pg 33 
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45. It is only through the lifting of the corporate veil that this Tribunal will determine the 

Claimant’s nationality based on the nationality of the actual controller of Fenoscadia ltd 

which is domiciled in Kronos. ICJ in  Barcelona Traction case, stated that, in 

international law it is allowed to pierce the corporate veil to prevent the misuse of the 

privileges of legal personality or to prevent the evasion of legal requirements or 

obligations 18  

46. The Claimant in the current case is hiding its true nationality to evade meeting legal 

requirements and obligations under Kronian laws hence taking advantage of the Kronos – 

Ticadia BIT. 

47. The Tribunals in Tokios Tokeles 19 and Rompetrol v Romania equally analyzed instances 

that may cause the corporate veil to be lifted although they did not find the grounds 

indicated in Barcelona Traction, it is important to note that the current case is distinct. In 

two cases, the Tribunals adopted the strict constructionist interpretation in spite of the 

control of the foreign companies by nationals of the host States.  

48. However, this interpretation was criticized in the dissenting opinion in Tokios Tokeles 

case and has not been generally accepted in several Tribunals where there are instances of 

allegation of the control of the Claimant’s investment by the nationals of the host state 

like was the case in AMCO and others v. Republic of Indonesia, Autopista 

Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela and Aguas del 

Tunari v. Republic of Bolivia. In both cases, the Tribunals pierced the corporate veils to 

look beyond the incorporation to find the true controllers of the Claimant’s investments.  

                                                           
18 Barcelona Traction v Spain,¶ 58;  Spectrum v Argentina, Award. 
19 Tokios Tokelés v. Ukraine, ⁋⁋54-56, & Dissenting Opinion of President Prosper Weil, ⁋23. 
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49. The Respondent submits that, in Tokios there was no ostensible attempt to conceal the 

true controller of the company, unlike in the case at hand where the Claimant is 

concealing the true controllers of operations who are Kronian nationals and the nationals 

of third party states that are using Private Equity Fund as a mail box company to gain 

advantages of the Kronos – Ticadia BIT. In the alternative, the Respondent maintains that 

the findings of Professor Prosper Weil in his dissent opinion in Tokios Tokeles should 

she applied by this Tribunal to allow it pierce the veil and unveil the true or effective 

controllers of the Claimant entity. 

50. SCC jurisprudence as already noted in the Amto case supports the control test and the 

substantial business activities as opposed to incorporation alone.20 We maintain the 

position that, granting the Claimant the right to arbitrate against its own state will be 

contrary to the object and purpose of the SCC Tribunal which was formed solely to 

determine claims between a national of the other contracting party state and the host 

state. Schreuer also comments that;  

The Convention is designed to facilitate the settlement of investment 

disputes between States and nationals of other States.  It is not meant for 

disputes between States and their own nationals.21  

 

51. In Spectrum v Argentina the Tribunal observed that the reasons for piercing of the 

corporate veil up to the real source of control is a fortiori more compelling where the 

ultimate control is alleged to be in the hands of nationals of the host State like in the 

current case.22 

                                                           
20 AMTO v Ukraine, ¶68 
21 Christoph H. Schreuer, The ICSID Convention: A Commentary. 2001 p290 
22 Spectrum v Argentina, ¶153 
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52. Further, the Spectrum Tribunal also proceeded with its analysis by quoting Professor 

Schreuer’s analysis on when the veil should be lifted. Schrueuer asserts that;  

Is it sufficient for nationals of non-Contracting States or even of the host 

State to set up a company of convenience in a Contracting State to create 

the semblance of appropriate foreign control?” And his answer is that “the 

better approach would appear to be a realistic look at the true controller 

thereby blocking access to the Centre for juridical persons that are 

controlled directly or indirectly by nationals of non-Contracting States or 

nationals of the host State.23 

 

53. The Tribunal should disregard the nationality of incorporation of Fenoscadia and pierce 

its corporate veil to determine the corporate nationality based on the nationality of the 

controlling shareholders, the board and management of the Claimant’s investment. 

Tribunals in SOABI v. Senegal24 and Société Africaine de Construction au Congo 

S.A.R.L. v. Republic of Congo25 did not hesitate to pierce the successive corporate layers 

in identifying foreign control and the nationality of those holding it. 

f) The Claimant does not carry out any substantial business activities in Ticadia and 

its seat of management (siege social) was transferred to Kronos 

54. The Respondent maintains that the Claimant transferred all its mining operations to 

Kronos and shut down all its activities in Ticadia. Siege Social and substantial business 

activities in the country of incorporation have been used by several Tribunals to 

determine nationality of an investor and to limit situations where the purported investors 

set out mail box companies with an office space in the country where one was 

incorporated, few workers and pay some tax obligations.  

                                                           
23 Ch. Schreuer, The ICSID Convention : A Commentary, (Commentary, op.cit., pp. 317-318, ⁋⁋ 562-563) 
24 SOABI v Senegal.   
25 S.A.R.L. v. Republic of Congo ICSID  
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55. The Tribunal in Guaracachi v Bolivia, the Tribunal rejected the Claimant’s position that 

having an office space in USA, having some office attendants and paying taxes 

constituted to carrying on substantial business activities. Similarly, in Amto v Ukraine,26 

the Claimant was only allowed to arbitrate after establishing it got involved in purchasing 

a real estate which was admitted as a substantial business activity in the country of 

incorporation. 

“…[To] qualify as an investor, a legal person should not only be 

constituted or incorporated in the host country but …[also hold]… 

effective management there.”27  

 

56. The Respondent contends that the Claimant’s place of administration or effective seat is 

in Republic of Kronos and it only maintains formal ties with Ticadia. 

II. INADMISSIBILITY OF THE CLAIMS ADVANCED BY THE CLAIMANT 

1) The Claimant Triggered the Fork-In-The-Road Provision Contained In 11(2) of the 

BIT 

57. The Respondent submits that even if the Tribunal finds that the Claimant qualifies as an 

investor under Article 1(4) of the BIT, it still lacks jurisdiction to hear the Claimant’s 

claims. The Claimant triggered the fork-in-the-road provision contained in Article 11(2) 

of the BIT when they made an election to submit claims to the Respondent’s circuit 

courts. 

58. The Respondent avers that all claims are inadmissible by application of Article 11(2) of 

the BIT for three reasons; first, claims before the Tribunal has the same fundamental 

basis as the claim submitted to Kronian courts; secondly, the factual components of the 

                                                           
26 Amto v Ukraine ¶68 
27 Catherine Yannaca-Small, International Investment Law: Understanding Concepts and Tracking 

Innovations, 2008 
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BIT's cause of action have already been brought before the Kronian courts and thirdly, 

the treaty claim does not truly have an autonomous existence outside the contract. 

59. The Respondent contends that, claims before the Tribunal are similar to those instituted 

in domestic courts and thus precluded by the principle of electa una via, non datur 

recursus ad alteram since the parties, cause of action and object is similar but on ‘a 

different road’28. After electing domestic courts, Claimant is precluded by Article 11(2) 

of the BIT to try another road.29 

a) Claims in the Kronian Federal Courts have same normative source or fundamental 

basis as claims in the Tribunal 

60. On 8th September 2016, the Claimant applied to the federal courts of the Respondent 

seeking for the suspension of the decree number 2424. The Respondent submits that the 

decree issued by the Respondent state was as the result of Claimant’s failure to adhere to 

the obligations in the concession agreement on proper disposal of the waste products that 

had led to the contamination of the Rea River. 

61. Additionally, the Respondent maintains the position that the decree that the Claimant was 

seeking to stop its effect is the normative source of the Claimant’s claims in the Tribunal. 

The Tribunal in H&H Enterprise v Egypt, the Tribunal stated that, where matters in the 

Tribunal has the same normative source as those instituted in the local courts is precluded 

by the fork in the road clause under the BIT. The Tribunal in that case denied 

admissibility of Claimant’s claims on the basis that the claims were from the same 

normative source.  

                                                           
28 Toto v. Lebanon, ¶211 
29Hanno Wehland, The Coordination of Multiple Proceedings in Investment Treaty Arbitration, pg 340, 

Pantechniki v. Albania, ¶¶60-64; Toto v. Lebanon, ¶211  
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62. The Claimants in that case argued that although parties were same, the first claims in the 

courts of the Respondent and the Tribunal in the Respondent state based on contractual 

violations while in the ICSID Tribunal was based on the BIT violations and the remedies 

sought were different, the Tribunal did not admit such claims and maintained that they 

had the same normative source which triggered the fork in the road clause. 

63. The Respondent invites this Tribunal to apply the case of Pantechniki v Albania where 

Jan Paulsson deemed Claimant’s claims inadmissible on the basis that they were 

subsumed by the claim before the Albanian courts and thus excluded from ICSID 

jurisdiction by the Fork in the road clause in the BIT. Despite acknowledging the 

continuing distinction between claims that can be brought before local courts and those 

that can be brought before an international fora he described such distinction as 

arguments based on labeling of claims and not analyzing them based on their factual 

connectivity and source.  Jan Paulsson also stated that; 

common ground that the relevant test is … whether or not the 

“fundamental basis of a claim” sought to be brought before the 

international forum is autonomous of claims to be heard elsewhere. 

64. It’s our position that the key is that the source of the dispute in both local forum and in 

the Tribunal is as a result of the effects of the decree that the Claimant is founding its 

purported expropriation case and therefore precludes the Claimant from selecting another 

forum.  

65. The Respondent submits that establishing an identical or fundamental basis requires more 

than a simple assertion that the factual basis and the relief claimed are the same. 

Similarly, an assertion that two claims do not have the same fundamental basis requires 
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more than mere reliance on the assumption that the claim before the Tribunal is made 

under a treaty, while the other before a local court is made under a contract or local law, 

and the two are thus automatically and inherently different. 

66. The Tribunal in Pantechniki emphasized that; 

“same facts can give rise to different legal claims. The similarity of prayers for 

relief does not necessarily show an identity of causes of action.”  

 

This Tribunal should therefore find that normative or fundamental basis of Claimant’s 

claims are identical to claims brought locally. 

b) The treaty claims do not have an autonomous existence outside the contract 

67. Claims arose from the breach of obligation under Concession Agreement30 by the 

Claimant that led to the Decree of law No. 2424 which the Claimant purport is 

expropriatory. 

68. We submit that, where Claimant’s claims rose out of the same alleged entitlement for 

contractual losses, same claims cannot be bought before another for a by the same 

Claimants. 

69. The Tribunal should find that, the claimed entitlements have same normative source as 

those heard in local courts due to the effect of the same decree. The key is to determine 

whether same entitlement was submitted both at local courts and the international fora.”31  

 

 

 

                                                           
30 H&H Enterprise v. Egypt, ¶71 
31Ibid 
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III. RESPONDENT DID NOT EXPROPRIATE FENOSCADIA LTD 

70. The Respondent submits that it did not expropriate the Claimant’s investment. The 

Claimant bases its claim of expropriation on the effects of the measures the Respondent 

adopted in order to protect its environment and public health. The measures adopted by 

the Respondent do not meet the threshold for expropriation both under the Kronos-

Ticadia BIT and international law. They were strictly meant to address genuine concerns 

and not to deprive the Claimant of its investment or to restrict international trade. The 

Presidential Decree No. 2424 as well as the Kronian Environmental Act of 2015 (KEA) 

are therefore bona fide regulatory measures which cannot categorized as acts of 

expropriation since they are within the Respondent’s framework of police powers.  

71. Alternatively, the Respondent asserts that since the Claimant still owns and controls 

Fenoscadia Ltd, its investment cannot be said to have been expropriated.  

1) Measures adopted by the Respondent are Within the Scope of the Kronos-Ticadia 

BIT 

72. The enactment of Kronian Environmental Act as well as the adoption of the Presidential 

Decree is within Article 9 and 10 of the BIT. Article 9(1) requires the Contracting Parties 

to enforce health, safety or environmental measures without relaxation or derogation 

from them while Article 10 provides general exceptions to the obligations undertaken by 

the Parties within the BIT. Exceptions under Article 10 extend to measures which are 

necessary to protect health, environment and also measures which ensure compliance 

with domestic regulations provided that the measures are not arbitrary or discriminatory. 
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a) Measures were non-discriminatory 

73. The measures adopted by the Respondent were not discriminatory. Discrimination, as 

pointed out by the tribunal in Goetz v Burundi, implies different treatment to persons in 

similar situations.32 Similarly, in ADC v Hungary, discrimination was found to entail 

different treatments to different parties in the same scenario.33  

74. The KEA, inter alia, required all miners (not just Fenoscadia Ltd) to protect waters of the 

regions where extraction took place from toxic mine waste.34 Its provisions which are 

mostly based on the Protocol on Water and Health to 1992 Convention on the Protection 

and Use of the Transboundary Watercourses and International Lakes cannot be 

discriminatory.  

75. Kronos never had a regulatory framework for its mining industry35 hence the need for the 

KEA to regulate the mining sector. The Act does not target the extraction of lindoro; it 

cuts across the industry hence it cannot be categorized as a measure conferring 

differential treatments to different parties. 

76. The Presidential Decree on the other hand targets the extraction of lindoro since there is 

evidence linking extraction of lindoro to the pollution of the Rhea River.36 Stopping the 

pollution of the river is in conformity with Article 9(1)(2) as well as Article 10 of the 

BIT. In the unlikely event that the Decree is found to be discriminatory, we plead that this 

Tribunal finds that the discrimination is justifiable. In Saluka v Czech Republic the 

tribunal could exempt the Czech from liability if its differential treatment of the investor 

                                                           
32 Goetz v. Burundi, ⁋121 
33ADC v. Hungary, Award, ⁋442  
34 Uncontested facts, compromis pg 34,⁋16 
35 Ibid, pg 33,⁋10 
36 Ibid, pg 34, ⁋16 
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could be ‘reasonably justified.’37 In the present case, if differential treatment is 

established, it can be reasonably justified since the Decree seeks to protect the Kronian 

environment and public health. 

b) Measures were not arbitrary. 

77. We submit that the regulatory measures adopted were not discriminatory. Arbitrariness 

refers to willful disregard of the due process of the law.38  

78. KEA was adopted within the boundaries of the Kronian Constitution. The waving of the 

public hearing requirement for draft bills under Article 59 of the Kronian Constitution is 

within the discretion given to the speaker of the Kronian House of Representatives.39 

79. Non-discriminatory regulatory acts of a state, like the measures adopted by Kronos, 

which are created to protect legitimate public welfare objectives cannot constitute 

indirect expropriation.40 

2) Respondent’s Actions were within its Police Powers  

80. The Respondent avers that the actions it took in dealing with the harms caused by the 

Claimant in its extraction of lindoro were within the ambit of its police powers.  As noted 

by the Iran-US Claims Tribunal, measures adopted within the framework of police 

powers cannot be expropriatory and cannot subject to claims of compensation.41  

                                                           
37 Saluka v. Czech Republic, Award, ⁋347 
38 ELSI Case, ⁋128 
39 Uncontested facts, compromis pg 35, ⁋17 
40 Dolzer, R. and Schreuer, C,  Principles of international investment law, Pg 103 
41 Ian Brownlie, Principles of International Law(6th ed.2003)pg 509; Saluka v. Czech Republic, Partial 

Award, ¶¶ 259-260; Too v. Greater Modesto Insurance Associates, ⁋26  
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81. Police powers of a state simply refers to the state’s sovereign right to make all laws 

necessary and proper to preserve public security, order, health and morality42 and that is 

exactly what the Presidential Decree and KEA sought to do. 

82. In Tecmed v. Mexico the tribunal reaffirmed the customary international law position that 

states are not liable where their actions cause economic injury to aliens and have no 

obligation to compensate as long as those actions are an exercise of its sovereign powers 

within the framework of its police powers.43 This same position was also held in 

Methanex Corp. v. USA and Saluka v Czech Republic.44 To support our position that 

bona fide regulatory measures within the police powers of a state do not constitute 

indirect expropriation and are not compensable, we rely on customary international law 

provisions such as Article 10(5) of the Harvard Draft Convention on the International 

Responsibility of States for Injuries to Aliens, Article 3 of the 1967 OECD Draft 

Convention on the Protection of Foreign Property, section 712(g) of the United States 

Third Restatement of the Law of Foreign Relations in 1987 as well as section IV(9) of the 

1992 World Bank Guidelines on the Treatment of Foreign Direct Investment which all 

provide that states a not liable to compensate when their bona  regulatory measures cause 

economic disadvantage to foreign investors. 

83. The KEA and the Presidential Decree are bona fide within the framework of the 

Respondent’s police powers and therefore their effects do not constitute indirect 

expropriation and are not compensable. 

                                                           
42 Black’s Law Dictionary 
43 Tecmed v. Mexico, ⁋119 
44 Saluka v. Czech Republic, Partial Award, ⁋255 
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3) An Investment Still within the Ownership and Control of the Claimant Cannot be 

Deemed as Having Been expropriated. 

84. In arguendo, the Respondent submits that since the Claimant still owns and controls 

Fenoscadia Ltd, the claim of expropriation cannot be successful.  

85. The Respondent has not in any way interfered with the internal control of Claimant’s 

company, it has not altered its majority shareholding and therefore in the light of the 

reasoning of the tribunal in Marvin Roy Feldman v. Mexico,45 we submit that there has 

been no substantial deprivation hence no expropriation of the Claimant’s investment. 

86. To conclude, in the absence of substantial deprivation, the Claimant has no grounds to 

make a claim of expropriation or seek compensation for its lost investment.46 

IV. THE RESPONDENT’S COUNTERCLAIM IS ADMISSIBLE. 

87. Alternatively, the Respondent submits, without prejudice to its jurisdictional and 

admissibility objections, that the counterclaim it asserts against the Claimant is 

admissible. Through the counterclaim, the Republic of Kronos seeks to recover damages 

for the harm done by the Claimant to its environment and the health of its citizens who 

are now faced with increased cases of cardiovascular disease as well as microcephaly, 

both consequences of the extraction of lindoro.  

88. The counterclaim is admissible since it meets all the admissibility requirements; (i) it 

falls squarely within the Tribunal’s jurisdiction, (ii) it is connected to the primary claims, 

and (iii) the Claimant impliedly consented to its submission to arbitration under the 

auspices of SCC. These requirements are recognized under Article 46 of the ICSID 

                                                           
45 Feldman v. Mexico, ⁋142 
46 Ian Brownlie, Principles of Public International Law  (6th ed. 2003) Pg 510; Malcolm N. Shaw, 

International Law  (6th ed. 2008) pg 744; Middle East Cement Shipping v. Egypt 
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Convention which is a reflection of the generally accepted practice since the Convention 

is the most widely used instrument in settling international investment disputes.  

1) Tribunal’s jurisdiction over the counterclaim. 

89. The Tribunal has jurisdiction to determine the counterclaim and as a consequence, the 

counterclaim is admissible.47 The lex specialis does not preclude the submission of 

counterclaims to arbitration and this extends the jurisdiction rationae materae of the 

Tribunal over the counterclaim.48 

90. Arbitration clause under Article 11(1) of Kronos-Ticadia BIT defines “investment 

disputes” to include an alleged breach of any right conferred or created by the BIT in 

respect to an investment.  The Respondent is making a treaty claim by asserting a 

counterclaim for environmental damage caused by an investor and this brings the 

counterclaim within the ambit of the Tribunal’s jurisdiction.49 

91. Article 9(2) of the BIT stipulates that in as far as environmental degradation by investors 

of the other Contracting Party is concerned, “the polluter should … bear the cost of 

pollution.”  This provision creates a right for the Contracting Parties, a right to damages 

to remedy the harms of environmental pollution by investors. This right has been 

breached since Fenoscadia Ltd has refused to accept liability for its improper disposal of 

waste from extraction of lindoro. The Claimant has not made any compensation to 

remedy the harms caused by its activities. The counterclaim is therefore an investment 

dispute which can be settled by this Tribunal in accordance with the provisos of Article 

11 of the BIT. It was held in Rousalis v Romania that a counterclaim will be within a 

                                                           
47 Roussalis v Romania, Award, ¶863; PCIJ Rules of the Court, Article 40. 
48 Zachary Douglas, Douglas, Z. The International Law of Investment Claims, pg 256 
49 Paushok v Mongolia, Final Award, ⁋865 
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tribunal’s jurisdiction where a BIT imposes obligations on investors.50 The Kronos-

Ticadia BIT imposes obligations on investors under Article 9 and therefore this provides 

grounds for the Tribunal to exercise its jurisdiction over the Respondent’s counterclaim. 

92. Furthermore, the BIT under Article 11(4) of the BIT makes reference to the “submission 

of any dispute for settlement under arbitration …” (emphasis added). Such treaty 

language which is synonymous with submission of “all disputes” to arbitration has been 

found to be wide enough to encompass disputes giving rise to counterclaims.51 

93. The umbrella clause under Article 11(4) of the BIT gives the Tribunal jurisdiction over 

any investment dispute including the Respondent’s counterclaim. 

94. The counterclaim meets the admissibility requirement of being within the Tribunal’s 

jurisdiction and is therefore admissible.52 

2) Counterclaim’s connection to the primary claims.  

95. The counterclaim has a factual and legal connection to the primary claim which is 

concerned with the alleged expropriation of Fenoscadia’s investment.  

96. The counterclaim is factually connected to the primary claim in the sense that they both 

have a normative source; their basis is the Presidential Decree No. 2424. The Claimant 

advances a claim of expropriation based on the effects of the Decree on its investment, 

the Decree prohibits extraction of lindoro since it is harmful to the environment and 

human life in Kronos.53 The counterclaim on the other hand seeks damages as a remedy 

for harms resulting from the Claimant’s extraction of lindoro.54 The claim of 

                                                           
50 Rousalis v Romania, Award, ⁋871 
51 Paushok v Mongolia, Final Award, ⁋689; Saluka v. Czech Republic, Jurisdiction on Counterclaim, ¶39 
52 Ibid,¶863 
53 Exhibit 5, compromis pg 52 
54 Respondent’s Answer to Request for Arbitration, compromis pg 17, ⁋24 
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expropriation is only being made since the Respondent adopted measures to protect its 

environment from pollution and it seeks compensation for the pollution under the 

counterclaim. 

97. The legal connection is evidenced in the law applicable to both the counterclaim and 

primary claims. The Claimant makes a treaty claim of expropriation under Article 7 of 

the Kronos-Ticadia BIT while the Respondent makes a counterclaim based on Article 

9(2) of the same treaty. The two are therefore being decided under the same regime and 

this makes them legally connected. 

98. As observed by the ICSID tribunal in Metaltech v Uzbekistan, connectedness is generally 

an admissibility requirement.55 In Paushok v Mongolia, it was held that connection to a 

primary claim is a condition which primarily governs the relationship between a 

counterclaim and the primary claim to which it is a response.56 Similarly, in addressing 

the requirement of connectedness of a counterclaim to the primary claims, the tribunal in 

Saluka v Czech Republic made reference to the findings in Klockner v Cameroon where 

the need for the subject-matter of the counterclaim to be intimately connected with the 

subject matter of the primary claim was emphasized.57 

99. Our counterclaim meets the requirement of connectedness; it arises from the same set of 

facts as the primary claim and therefore constitutes an “indivisible whole.”58 

Furthermore, the counterclaim meets the test of connectedness set out under ICSID Rule 

40 which provides that, 

 “the factual connection between the original and ancillary claim has to be so 

close as to require adjudication of the latter in order to achieve the final settlement 

                                                           
55 Metaltech v Uzbekistan, ⁋407 
56 Paushok v Mongolia, ⁋689 
57 Saluka v Czech Republic, Jurisdiction over Czech’s Counterclaim, ⁋65 
58  Klöckner v Cameroon, ⁋65 



27 
 

of the dispute, the object being to dispose of all grounds of dispute arising out of 

the same subject matter.”59  

3) Presence of Consent to Submit the Counterclaim to Arbitration 

100. It was rightfully noted by the Saluka tribunal that “… the Tribunal’s jurisdiction 

is determined by the scope of the parties’ consent.”60 The same applies in the present 

case. Christoph Schreuer also observes that, 

 “…the ability of a state to assert a counterclaim depends on whether or the 

investor has consented to arbitrate counterclaims against it.”61  

 

The scope of the parties’ consent in the present case extends the Tribunal’s jurisdiction to 

the counterclaim asserted by the Respondent. 

101. The Respondent avers that the Claimant consented to the submission of the 

counterclaim before this Tribunal. We acknowledge that the Claimant has not made any 

express consent for the submission of the counterclaim before the Tribunal, however, it is 

our position that the Claimant has made an implied consent to have the counterclaim 

arbitrated. 

102. The Claimant accepted the Contracting Parties standing offer to arbitrate under 

11(4) of the Kronos-Ticadia BIT. Article 11 of the BIT is very clear that investment 

disputes submitted to arbitration shall be done at the Stockholm Chamber of 

Commerce.62 This should be construed as an acceptance to arbitrate under the SCC Rules 

which anticipate submission of counterclaims under Articles 9(iii)(iv), 10(3), 29(iv), 30, 

35(1), 38(2)(i)(ii), 51(3) and also under Appendix IV Schedule on Costs Article 2(3) and 

3(2).  

                                                           
59 ICSID Rules Note B(a), ICSID Reports 100 
60 Saluka v Czech Republic, Jurisdiction over Czech’s Counterclaim, ⁋27 
61 Christoph H. Schreuer et. al., The ICSID Convention: A Commentary, pg 751-752  
62 Article 11(3), Kronos-Ticadia BIT 
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103. In Metaltech v Uzbekistan it was held that by resorting to ICSID arbitration, the 

investor had consented to the conditions set out under the ICSID Convention and 

Arbitration Rules which provided for submission of counterclaims and as consequence 

had consented to the arbitration of the counterclaim.63 Similarly in Goetz v. Burundi the 

tribunal found that consent to arbitrate under the ICSID which in its Convention 

permitted ‘incidental or additional counterclaims’ could be construed as consent to 

arbitrate counterclaims. As noted in Rousalis v Romania, consent can be implied from 

procedural provisions referring to counterclaims in the applicable arbitral rules.64 

104. In light of the aforementioned reasons, we invite the Tribunal to find that it has 

jurisdiction over the counterclaim, that there is a connection between the primary claim 

and the counterclaim and that the requirement of consent has been fulfilled and as a 

consequence the counterclaim is admissible. 

 

 

 

 

 

 

 

                                                           
63 Metaltech v. Uzbekistan, ⁋409 
64 Rousalis v. Romania, ⁋⁋869-877 
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PRAYERS 

The Respondent respectfully requests this Tribunal to adjudge and declare that: 

1. It lacks jurisdiction over the claims advanced by the Claimant; 

2. The claims made by the Claimant are inadmissible; 

3. The Respondent did not expropriate Fenoscadia Ltd and should therefore not make any 

compensation for the Claimant’s lost investment; and 

4. The counterclaim asserted by the Respondent is admissible. 

 


