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STATEMENT OF FACTS 

 

1. The Republic of Kronos (“Respondent”) denies all claims advanced by Claimant on the 

basis of the following facts. 

 

2. In February 1998, extensive research was conducted by the Kronian Federal University, 

revealing a large quantity of lindoro, a rare earth metal, in Respondent’s territory.1  

 

3. Given its underdeveloped global status, 2  Respondent was eager to capitalize on this 

valuable commodity. In November 1998, Respondent advertised a public auction for 

foreign companies to bid on the exploitation of lindoro.3   

 

4. Fenoscadia Limited (“Claimant”) was eventually chosen on the basis of its competitive 

financial returns,4 in comparison to the other foreign company competitors.5   

 

5. Claimant and Respondent executed a Concession Agreement on 1 June 2000 in order to 

regulate the exploitation of lindoro.6 Claimant agreed to distribute 22% of the monthly 

gross revenue to Respondent for a period of eighty years.7  

 

6. Respondent relied heavily on this venture in order to further its economic development.8 

Claimant took advantage of this relationship and engaged in environmentally detrimental 

practices, putting the health and livelihood of Respondent’s citizens at risk, for its own 

private interests.9 

 

                                                        
1 Record at 380. 
2 Id. at 875.  
3 Id. at 885.  
4 Id. at 890. 
5 Id. at 890.  
6 Id. at 1335. 
7 Id. at 1320.  
8 Id. at 1345. 
9 Id. at 1450. 
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7. In response to Claimant’s reckless environmental practices, Respondent had no choice but 

to submit a draft bill to the Kronian House of Representatives in order to effectively 

regulate environmentally sensitive activities in its own territory.10 This included, but was 

not limited to, Claimant’s activities.11  The Kronian Environmental Act (“KEA”) was 

eventually passed on 12 June 2015.12  

 

8. In October 2015, the Ministry for Environmental Matters conducted research which 

revealed that the volumes of toxic wastes found in Respondent’s rivers had sharply 

increased since Claimant began its operations.13 This was confirmed by a study conducted 

by the Kronian Federal University which discovered a 45% increase in cardiovascular 

disease of Respondent’s citizens since 2011.14 Furthermore, a shocking 88% of newborns 

examined demonstrated symptoms of microcephaly, a disease which was virtually non-

existent prior to Claimant’s operations.15  

 

9. In order to protect its environment and the livelihoods of its citizens, Respondent revoked 

Claimant’s operating licenses and terminated the Concession Agreement by way of 

Presidential Decree No. 2424.16  

  

                                                        
10 Id. at 400.  
11 Id. at 400. 
12 Id. at 165. 
13 Id. at 420.  
14 Id. at 1400. 
15 Id. at 1410.  
16 Id. at 1420. 
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PART ONE: JURISDICTION 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE 

AS CLAIMANT IS NOT A QUALIFYING FOREIGN INVESTOR. 

 

10. Claimant has had its day in Respondent’s Court and, after having withdrawn its hopeless 

motion,17 now tries to force its way into investment arbitration by filing this matter pursuant 

to Article 11 of the Ticadia-Kronos BIT (the “BIT”) under the auspices of the SCC and its 

SCC Rules. Claimant correctly identifies in its Request for Arbitration dated 10 November 

2017 (the “Request”) the three elements it needs to meet to establish jurisdiction under 

Article 1 of the BIT, 18  and Respondent agrees that the elements of subject-matter 

jurisdiction (ratione materiae) and temporal jurisdiction (ratione temporis) are satisfied. 

Yet, Claimant fails to show in its notably short three-line analysis19 whether it qualifies as 

a foreign investor pursuant to Article 1(4) of the BIT (ratione personae). For this reason, 

Claimant is not an enterprise of Ticadia.  

 

11. To determine ratione personae the Tribunal should be guided by the customary rule of real 

and effective nationality because such a multi-factor analysis best promotes the purpose of 

the BIT [A]. Applying this rule, Claimant’s real and effective nationality has been Kronian 

since 2012 and, therefore, disqualifies it as a foreign investor [B]. Even if the Tribunal 

were to apply the literal test, it should still deny jurisdiction since Claimant’s manipulations 

of its nationality constitute an abuse of right and it has failed to maintain continuous 

nationality as required by customary international law[C].  

 
 

 

 

 

                                                        
17 Record at 192-197. 
18 Id. at 101-115. 
19 Id. at 102-104. 
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A. The Tribunal should apply the customary rule of real and effective 

nationality to determine ratione personae.  

 

12. The BIT expressly provides that its protections only apply to foreign investors. The 

Tribunal should apply the real and effective nationality test to give effect to the purpose of 

the BIT and should reject the literal test. 

 

13. The VCLT instructs that a treaty must be interpreted to give words their “ordinary meaning” 

and in light of the treaty’s “object and purpose.”20 The Contracting Parties drafted the BIT 

to promote “the protection of investments of [foreign] investors” and the “stimulation of 

mutually beneficial business activity” in both of their territories.21 Article 1(4) of the BIT 

defines an “investor” as a “person or an enterprise of a Contracting Party [that] has made 

an investment in the other Contracting Party’s territory.”22 Defining an investor’s must 

therefore give effect to the purpose of the BIT to protect foreign investments. 

 

14. The object and purpose of such a provision has been recognized as providing specific 

international arbitration mechanisms under BITs and similar multilateral conventions for 

the purpose of resolving international disputes in fora that are fair and neutral to foreign 

investors.23 Such remedies are “not meant for investments made in a State by its own 

citizens with domestic capital through the channel of a foreign entity, whether preexistent 

or created for that purpose.”24  

 

15. Application of the real and effective nationality test achieves that object and purpose 

because it looks a multiple of facts, such as an entity’s ownership and control structure, the 

origin of its capital, and the nature of its commercial operations, to determine a companies 

true nationality.25  The test is routinely applied and accepted as the proper test for to 

determining nationality to curb abusive corporate activity in investment state dispute 

                                                        
20 VCLT, Art. 31.  
21 Record at 1048-50.  
22 Id. at 1093-94.  
23 See generally Weil dissent. Emphasis added.  
24 Id. ¶ 19.  
25 Saluka at ¶ 100.  
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settlement. 26 Indeed, the use of “mailbox” entities and misrepresentations of nationality 

for the satisfaction of ratione personae have come under particular critique by host states: 

Bolivia, Ecuador, India, Indonesia, South Africa, Uganda and Venezuela rescinded their 

BITs with The Netherlands in protest of the later country’s lax requirements for foreign 

investor qualification in its jurisdiction.27 These states felt that The Netherlands was being 

used as a launching pad for lawsuits from sham entities with no meaningful or genuine 

connection to the country. In addition, in March 2018, Ecuador released a new Draft Model 

BIT to a select group of 30 states, which sought to provide an improved “balance of rights 

and obligations between the state and investors,” most notably with respect to stricter 

ratione personae qualifications for corporations and human and environmental rights for 

affected host-state populations.28 

 

16. Even though the real and effective nationality test will promote the BIT’s object and 

purpose, Claimant has instead asked the Tribunal to apply the literal test, by looking 

primarily at its place of incorporation, to determine nationality.29 But applying such a literal 

test by only looking to the place of incorporation will not promote the object and purpose 

of the treaty to promote true foreign investments. 

 

17. While some tribunals, most notably the tribunals in Tokios Tokelés, Rompetrol and Saluka, 

have decided to apply the literal test, those decisions are case-specific and distinguishable 

from the facts before this Tribunal today. In Tokios, the Lithuania-Ukraine BIT explicitly 

defined the term “investor,” with respect to Lithuania, as “any entity established in the 

territory of the Republic of Lithuania in conformity with its laws and regulations.”30 The 

Tokios tribunal, interpreting the treaty under the Vienna Convention, found that the parties 

made an “explicit choice” to apply the literal test to determine corporate nationality, as 

illustrated in the italicized language.31 Under the Lithuania-Ukraine BIT, all an enterprise 

has to do to qualify as a foreign investor is to file articles of incorporation with its desired 

                                                        
26 Crockett; Feldman; García-Olmedo; see discussion, infra at Section I.B..  
27 Knotterus & Verbeek.  
28 Thomas et al.  
29 Id. at 102-104.  
30 Tokios Tokelés, at 11 (emphasis added).  
31 Id. at 82.  
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host state, maintain such status and refrain from violating the applicable corporate law in 

the host’s territory. Similarly, in Rompetrol and Saluka, both the Netherlands-Romania and 

the Netherlands-Czech Republic BITs also unequivocally selected the literal test as the 

criteria for deciding ratione personae by making reference to an enterprise’s constitution 

in accordance with the laws of the host state.32  

 

18. Additionally, the more recent, accepted view is that the literal test alone is insufficient 

absent clear instruction in the treaty.33 Indeed, such is the case in the 2012 U.S. Model 

BIT, 34  the 2018 Dutch Model BIT, 35  the UK-Philippines BIT, 36  and the ASEAN 

Agreement for the Promotion and Protection of Investments.37 In addition, the European 

Commission, has emphasized that investment agreements should require corporate actors 

to have “substantial business activities” in the territory of their alleged home states.38 In 

conclusion, these materials show a crystallizing opinio juris in the international community 

towards the adoption of a real and effective nationality test to prevent corporations, 

masquerading as genuinely foreign investors, from usurping the object and purpose of 

investment agreements. 

 

19. Moreover, any suggestion that the literal test is the default method to determine corporate 

nationality is not only patently false but rejected by case law and growing international 

practice. First, although Respondent does not attempt to argue that the “genuine links” test 

for the nationality of non-corporate, individual legal persons elucidated in Nottebohm 

                                                        
32 ADC, ¶ 98-99 (“The criterion refers simply and exclusively to the place of incorporation—or, to be more exact, to 
the legal system under which the company was incorporated.”); Saluka, ¶ 229 (“The terms expressly give a legal 
person constituted under the laws of the Netherlands… the right to invoke the protection of the treaty.”). 
33 OECD at 18-19;  
34 U.S. Model BIT at 2. In its definition of “enterprise of a Party,” the agreement requires a corporation not only to 
be “constituted or organized under the law of a Party” but also for it to “have a branch located in the territory of a 
Party” and to “[carry] out business activities there.”  
35 See Knotterus & Verbeek. Article 1(b)(iii) requires a corporate entity to have ‘substantial business activities’ in its 
home state. A footnote to this treaty instructs that having “substantial business activities”—a test required by the 
treaty text— “include a registered office and administration, headquarters and management, an office, production 
facility or research laboratory, number of employees and turnover generated in [the host] state.” 
36 Article 1(4) stipulates that: “A ‘Company’ of a Contracting Party must be incorporated or constituted and actually 
doing business under the laws in force in any part of the territory of that Contracting Party where a place of effective 
management is situated.”  
37 See OECD at 22. According to the OECD, besides titular incorporation, the ASEAN Agreement also requires 
corporate entities to have their “place of effective management” in the territory of a Contracting Party. 
38 García-Olmedo.  
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should be followed here, the case most often-cited for the position of customary 

international law on corporate nationality is Barcelona Traction. In that case, the 

International Court of Justice instructed the use of a multi-factor analysis to determine 

ratione personae for corporations in the absence of more specific treaty instruction, as is 

acknowledged by the Rompetrol tribunal. 39  This test, for the ICJ, would consult a 

combination of factors including place of incorporation, the locus of business activities, 

and an entity’s capital structure. Although the court did not explicitly name this test one of 

real and effective nationality, dicta in its judgment suggest at the very least that it was not 

“satisfied with incorporation as the sole criterion for the exercise of diplomatic 

protection.” 40  Therefore, customary international law instructs the application of 

something close, if not entirely, to the real and effective nationality test when treaty 

language is lacking or ambiguous, as it is in the case before this Tribunal today.   

 

20. The real and effective nationality is the proper test for the Tribunal to apply to decide 

whether Claimant is indeed a foreign investor as required by Article 1 of the BIT. The BIT 

at issue says nothing about an investor having to be established in accordance or in 

conformity with the laws and regulations of a contracting state (i.e., pursuant to the literal 

test). Instead, the object and purpose of the treaty—to protect true foreign investments—

require assessment of a number of factors to determine true nationality.  

 
 

B. Claimant’s real and effective nationality since at least 2012 has been Kronian 

and therefore disqualifies it as a foreign investor.  

 

21. In distinguishing a corporate investor’s real and effective nationality, evaluating tribunals 

generally regard an entity’s ownership and control structure, the origin of its capital, and 

the nature of its commercial operations.41 Here, the facts plainly demonstrate that as a result 

of its actions between 2010 and 2012, Claimant’s nationality became effectively Kronian, 

                                                        
39 Romeptrol, ¶ 91.  
40 UN Draft Articles.  
41 Saluka at ¶ 100.  
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thereby converting Claimant into a domestic investor of Kronos and depriving it of the 

protection provisions of this BIT, for two reasons. 

 

22. First, Claimant “delegated business judgment” of its affairs to both a Kronian-dominated 

Board of Directors and Kronian shareholders since 2012.42  Indeed, neither Claimant’s 

Ticadian shareholders nor any Ticadian nationals on its Board or in its management 

structure exert the kind of “considerable influence” that the Kronian shareholders maintain 

over Claimant’s operations.43 Because of their “experience and expertise in the mining 

industry,” these individuals direct Claimant’s business.44 Despite the fact that Claimant 

maintains titular incorporation in Ticadia, Claimant’s connection with its former host state 

rings hollow. Its so-called Ticadian status is merely a shell form “corporation of 

convenience”45  that Claimant has maintained over the years and now invokes for the 

purposes of suing Respondent under the BIT. As the Saluka majority wrote, an entity with 

“no real connection” to its claimed state of nationality should not be allowed to abuse the 

arbitral process and reap the benefits of treaty protection.46 Although the tribunal in that 

case found that it could not override the parties’ explicit choice in the Czech Republic-

Netherlands BIT to determine ratione personae via the literal test, it indicated its 

“sympathy” and desire to prevent the “widely criticized” and “abusive” practice of “forum 

shopping.”47 As there is no such express choice limiting the Tribunal’s discretion here, 

Respondent encourages this Tribunal to act where the Saluka arbitrators felt they could not 

and prevent Claimant from engaging in such behavior.  

 

23. Second, Claimant, in 2010, “decided to transfer and concentrate” its business in Kronos 

and “effectively shut down” its activities in Ticadia.48 Although Claimant maintained the 

pretense of holding most meetings of its Board in Ticadia, “most of [the] decisions” of said 

body were “implemented in Kronos, given the concentration of [the] company’s activities 

                                                        
42 Record at 350.  
43 Id. at 905.  
44 Record at 907.  
45 Mobil, ¶ 27.  
46 Saluka, ¶ 240.  
47 Id. ¶ 240.  
48 Record at 931-32.  
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there.” 49  Beyond the intermittent meetings in Ticadia of a group of predominantly 

Kronian 50  directors, Claimant has ceased to perform any substantial or real business 

activity in the territory where it claims to have nationality, and it does not generate any 

demonstrated revenue or maintain a production or research facility in Ticadia. This lack of 

real connection to Ticadia means that Claimant fails the real and effective nationality test 

under the BIT because companies need do more than merely maintain a mailbox or host 

intermittent meetings in order to qualify as an investor of a particular host state.51  

 

24. As it is effectively a national of the state of Kronos, Claimant cannot sue its own home 

state in an international investment arbitration, and this Tribunal lacks jurisdiction over 

Claimants’ claims. 

 

C. Respondent has failed to fulfill the maintenance of continuous nationality. 
 

25. The Tribunal should also deny jurisdiction for Claimant’s failure to comply with the 

customary international law requirement of the maintenance of continuous nationality from 

the signing of the BIT and Concession Agreement through the resolution of its claim for 

arbitration.52 In the Loewen case, the Tribunal found that the claimant, TLGI, could no 

longer bring a claim before ICSID under NAFTA since it failed to satisfy the international 

customary rule of the maintenance of continuous nationality through the issuance of the 

arbitral award. Relying, again, on Barcelona Traction for the principle that corporate 

nationality should be determined by the identity of an entity’s “real… and equitable owner,” 

the United States successfully established that the formerly Canadian respondent had 

transferred its substantial business activities to the state Delaware before the resolution of 

the case and, therefore, destroyed the jurisdiction of the tribunal. By changing its corporate 

nationality and transferring its legal and economic affairs to another territory, the claimant 

in Loewen shattered the formerly intact element of ratione personae required for proper 

jurisdiction before the tribunal.  

                                                        
49 Id. at 937.  
50 Emphasis added.  
51 See Simson. This is a quotation given by Christian Leathley of Herbert Smith Freehills in New York City.   
52 Loewen. 
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26. Similarly, and as stated above,53 Claimant ceased to factually be a Ticadian enterprise in 

2012, after the BIT’s entry into force in 1996 54  and the signing of the Concession 

Agreement with Respondent in 2008.55 Therefore, under the logic of Loewen, Claimant has 

breached the customary international requirement of the maintenance of continuous 

nationality through the resolution of the claim. Accordingly, the Tribunal should deny 

jurisdiction.  

 

27. In conclusion, no matter which test for ratione personae is applied, Claimant fails to meet 

the requirements of a qualifying investor under the BIT. Since 2012 at the very least, it 

relinquished its formerly Ticadian identity and effectively became an enterprise of Kronos. 

It maintains no genuine links to Ticadia, it does no substantial business there, and is under 

the exclusive control of Kronian directors and shareholders. Although Respondent firmly 

believes that an application of the literal test is not required by the language of Article 1(2) 

and would violate the “object” and “purpose” of the BIT under the Vienna Convention, if 

such criteria are applied Claimant still fails because it has abused the arbitral system and 

not maintained continuous nationality. In other words, no matter which pathway of analysis 

this Tribunal chooses to undertake, it should deny jurisdiction over the dispute. 

  

                                                        
53 See ¶ B.  
54 Record at 874.  
55 Id. at 1280.  



 

11 
 

PART TWO: ADMISSIBILITY 

 

II. THE TRIBUNAL SHOULD FIND THAT THE DISPUTE IS INADMISSIBLE 

UNDER ARTICLE 11(2)–(3) OF THE BIT. 

 

30. Even if the Tribunal finds that Claimant is a qualified investor under Article 1 of the BIT 

and that it has jurisdiction over this dispute, the dispute is nonetheless inadmissible under 

Article 11(2)–(3) of the BIT. Claimant triggered the “fork-in-the-road” provision contained 

in Article 11 by first submitting this dispute to Respondent’s court for resolution and 

thereby forgoing any right to bring the same dispute before this Tribunal. 

 

31. Article 11(2)–(3) of the BIT provides parties with the option of submitting a dispute for 

resolution to either (i) the domestic courts or administrative tribunals of the host State, or 

(ii) an SCC arbitral tribunal. This article is a typical fork-in-the-road clause, which 

commonly require that an investor choose between forums, and that the choice, once made, 

is final.56  

 

32. On 8 September 2016, Claimant invoked Article 11(2)(i) of the BIT by submitting this 

dispute to Respondent’s court, seeking to suspend the actions Respondent took in 

protection of its environment and citizens’ health.57 Because Claimant has already made 

its choice of forum under Article 11(2)–(3) of the BIT, this dispute is inadmissible before 

this Tribunal [A]. Further, Claimant’s decision to later withdraw its claim from 

Respondent’s court does not remedy its irrevocable choice [B]. 

 

A. The dispute is inadmissible before this Tribunal because Claimant already 

submitted this dispute to Respondent’s court for resolution. 

 

33. Under both the plain text and the purpose of Article 11 of the, this dispute is not admissible 

before the Tribunal, as Claimant has already chosen to submit the dispute for resolution in 

                                                        
56 Schreuer at 239–40. 
57 Record at 1016. 



 

12 
 

another forum. Already under the plain language of Article 11 of the BIT, this dispute is 

inadmissible before the Tribunal [1]. Also the object and purpose of Article 11 of the BIT 

further support this finding [2]. 

 

1. Under the plain language of Article 11, this dispute is inadmissible before 

the Tribunal. 

 

34. First, a treaty’s plain language must be applied.58 Here, the language of the BIT plainly 

provides that an investor can only submit an “investment dispute” to arbitration “[p]rovided 

that the national or company has not submitted the dispute for resolution” to the local courts 

(emphasis added). Tribunals have found that language similar to that contained in Article 

11 makes “clear” that the Contracting States intend to provide for arbitration “only to the 

extent the dispute had not been submitted . . . to the competent domestic courts.”59 Article 

11(1) defines “investment dispute” as a “dispute arising out of or relating to . . . an 

investment agreement between th[e] Contracting Party and such person or enterprise.” 

Consequently, where an investor under the BIT first submits to a domestic court a dispute 

arising out of or related to an investment agreement between it and the Contracting Party, 

the plain language of the treaty provides that same dispute cannot be admitted for resolution 

by any subsequent arbitral tribunal.  

 

35. To determine whether two actions relate to the same dispute, the Tribunal should determine 

whether the facts underlying both actions are the same. For instance, in the Lucchetti case, 

to determine whether two disputes were in fact the same, the tribunal examined the facts 

giving rise to the dispute to determine “whether and to what extent the subject matter or 

facts that were the real cause of the disputes differ from or are identical to the other.”60 

Pointing to the language of the most recent decree issued by the host State, the tribunal 

concluded that the reasons for this later decree were “directly related to the considerations 

                                                        
58 See VCLT, art. 31(1) (“A treaty shall be interpreted . . . with the ordinary meaning to be given to the terms . . . .”); 
H&H Enterprises, ⁋ 364 (“In order to decide whether the fork-in-the-road provision is triggered in the present case, 
the Tribunal must interpret Article VII of the US-Egypt BIT.”). 
59 H&H Enterprises, ⁋ 366. 
60 Lucchetti, ⁋ 50 (emphasis added). 
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that gave rise” to the earlier dispute—and thus the situation constituted one continuing 

dispute.61  

 

36. Similarly, here, the arbitration does not present a “new dispute,” but rather involves the 

same continuing dispute that Claimant has already submitted to Respondent’s court. In its 

Request for Arbitration, Claimant alleges that this “dispute” qualifies as an investment 

dispute and identifies the “dispute” as “aris[ing] out of Respondent’s actions that 

substantially undermined the former’s investment in the latter’s territory.”62 Specifically, 

Claimant challenges both: (1) the KEA, which it argues granted “ample powers to 

Respondent’s President to intervene in the conduct of environmentally sensitive 

businesses” and was passed with “abnormal speed . . . in violation of Respondent’s 

Constitution”;63  and (2) the subsequent Presidential Decree (“Decree”), issued in part 

through authority granted by the KEA, which prohibits exploitation of lindoro in 

Respondent’s territory.64 

 

37. The actions at issue in this dispute therefore concern whether Respondent’s conduct in 

furtherance of the protection of its environment, its natural resources, and human life was 

proper,65 conduct which was already challenged by Claimant in Respondent’s court.66 On 

8 September 2016, Claimant filed a motion in Respondent’s court, alleging that 

Respondent’s legislative and regulatory measures were improper and seeking to suspend 

the effects of the Decree, to declare the Decree was unconstitutional, and to challenge the 

legality of the KEA’s passage.67 While the claim submitted to Respondent’s court did not 

directly ask for compensation as Claimant seeks here, a favorable judgement could have 

been relied on to secure the same damages which Claimant seeks here.68 

 

                                                        
61 Lucchetti, ⁋ 53. 
62 Record at 66. 
63 Id. at 169–173. 
64 Id. at 179. 
65 Id. at 1426. 
66 Id. at 1016. 
67 Record at 1532. 
68 Id. at 1638–40. 
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38. Thus, the “real cause” of the dispute as submitted to Respondent’s court and as submitted 

before this Tribunal do not differ from each other: they involve the same fact pattern as to 

whether Respondent’s regulatory and legislative measures were proper. Therefore, there is 

one “dispute,” and Claimant has triggered the fork-in-the-road provision in Article 11 by 

submitting that dispute to Respondent’s court, rendering the dispute inadmissible before 

this Tribunal in accordance with the plain language of Article 11(3). 

 

2. The object and purpose of Article 11 further support that the dispute is 

inadmissible before the Tribunal. 

 

39. Second, even if the Tribunal were to look beyond the plain language of Article 11 to its 

object and purpose,69 Claimant’s dispute is still inadmissible. Fork-in-the-road provisions 

such as the one in Article 11(2)–(3) have the object and purpose of promoting the efficient 

resolution of disputes and “ensur[ing] that the same dispute is not litigated before different 

fora.”70 Consequently, in accordance with the principle of effet utile, this Tribunal should 

apply the “fundamental basis” test to determine whether “the fundamental basis of [the] 

claim” brought before this Tribunal is “autonomous of claims [brought] elsewhere.”71  

 

40. To determine whether the fundamental bases of two claims are the same, no one factor is 

dispositive and a rapid, “bright line” test in inappropriate. Instead, a more substantive case-

by-case analysis is necessary.72.  

 

41. Applying this analysis in the Pantechniki case, the arbitrator concluded that a claim based 

on a treaty provision was not fundamentally different than a claim based on a contractual 

provision.73 The arbitrator found that the treaty claim was precluded because it would grant 

the claimant what it sought before the local courts—recovery of losses incurred during the 

                                                        
69 VCTL, art. 31(1). 
70 H&H Enterprises, ⁋ 367. 
71 Pantechniki, ⁋ 61; Woodruff, at 223; Vivendi, ⁋ 98; see also H&H Enterprises, ⁋ 367–68. 
72 Pantechniki, ⁋ 62. 
73 Id. ⁋ 64. 
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same set of events—and on the same fundamental basis—arising out of respondent’s 

liability for losses due to civil disturbance.74 

 

42. Applying this analysis here, the claim submitted to Respondent’s court has fundamentally 

the same basis as the claim submitted to this Tribunal. They are based on the same set of 

facts because both concern actions taken by Respondent through the KEA and the Decree, 

which allegedly impacted Claimant’s investment. Both claims ultimately pursue the same 

purpose of mitigating Claimant’s alleged harm by seeking to compensate Claimant for the 

same set of losses (i.e., the purported loss of its investment). Finally, they arose out of the 

same actions taken by Respondent in promulgating the KEA and subsequently issuing the 

Decree, which Claimant alleges to be illegal. The claims have only an artificial distinction 

in that the claim submitted to this Tribunal invoked the BIT, but both claims challenge the 

legality of Respondent’s actions and the effect of these actions on Claimant. Thus, the 

claims trace back to the same source and their bases are fundamentally the same. 

 

43. Finally, the alternative “triple identity” test has no application here because it would defeat 

both the ordinary meaning and the purpose of Article 11 and deprive it of any practical 

meaning.75 Rather than requiring a substantive analysis of the claims, the triple identity test 

holds that a fork-in-the-road clause can only be applied where the same parties, object, and 

cause of action underlie both claims.76 This approach has been rejected by other tribunals 

because it permits a party to undermine the object and purpose of a fork-in-the-road 

provision—to promote the efficient resolution of disputes—by allowing parties to litigate 

a dispute before multiple fora through mere re-labeling of its claims. For instance, the 

arbitrator in Pantechniki rejected the triple identity test and instead adopted the 

fundamental basis test, finding that the claimant’s assertion that claims based on Treaty 

provisions are “inherently different” from claims based on contract was “argument by 

labelling—not by analysis.”77   

 

                                                        
74 Id. ⁋ 67. 
75 H&H Enterprises, ⁋ 367; Occidental, ⁋ 52. 
76 Toto, ⁋ 211. 
77 Pantechniki, ⁋ 61. 
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44. Moreover, Article 11 of the BIT “does not expressly require that the triple identity test be 

met before the fork-in-the-road provision can be invoked.”78 Rather, this test is based on 

“arbitral jurisprudence as opposed to the specific language” of the BIT.79 This Tribunal 

should be wary of applying an analytical framework which makes it substantially more 

difficult for a treaty provision to apply, unless it can find basis for the test in the text. Here, 

Article 11 refers to an “investment dispute”—not a claim with the same parties, object, and 

cause of action—and then further defines “investment dispute” as one “arising out of or 

relating to … an investment agreement between that Contracting Party and such person or 

enterprise.” This definition is broader than the jurisprudentially-created triple identity test. 

Therefore, the triple identity test would go against both the text and purpose of the BIT and 

should not be applied. 

 

45. Claimant made its choice to bring this dispute to Respondent’s court and to forgo its right 

to bring the same dispute before the Tribunal. Consequently, the Tribunal should find 

Claimants’ claims inadmissible to give effect to both the plain language and object and 

purpose of Article 11 of the BIT. 

 

B. Claimant’s withdrawal of the dispute from Respondent’s court is irrelevant 

to the application of Article 11. 

 

46. Furthermore, Claimant’s withdrawal of the dispute from Respondent’s court does not “un-

trigger” the fork-in-the-road provision, as both the plain language and purpose of Article 

11 make clear that a party’s choice of forum is final. 

 

47. First, the text of Article 11(2)–(3) of the BIT is clear that a party may choose to go to the 

local courts or to arbitration, but it cannot choose to do both. As explained above, 

arbitration is allowed under Article 11(3) “[p]rovided that the national or company has not 

submitted the dispute for resolution” to the local courts.” This clause expressly provides 

that the event that triggers the fork-in-the-road clause is an investor’s submission of the 

                                                        
78 H&H Enterprises, ⁋ 364. 
79 Id. ⁋ 364. 
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dispute to the local court—not resolution of the dispute by the court. Whether a party 

changes its mind and withdraws a claim after submitting it to the local courts is therefore 

irrelevant. The plain language of Article 11 provides that an investor’s choice of forum is 

binary: a decision to submit the dispute to the court will forever make that same dispute 

inadmissible in arbitration. 

 

48. Had Ticadia and Kronos intended to allow investors to pursue disputes in arbitration after 

withdrawing those same disputes from the local courts, the Contracting States would have 

included language evidencing that intent. Indeed, some treaties adopt an alternative method 

to pursue the goal of avoiding duplicative procedures whereby investors may withdraw 

disputes from local courts to later pursue them in arbitration.80 For example, the China-

Netherlands BIT includes language providing that “[i]n case a legal dispute concerning an 

investment in the territory of the People’s Republic of China has been submitted to a 

competent domestic court, this dispute may be submitted to international dispute 

settlement, on the condition that the investor concerned has withdrawn its case from the 

domestic court.”81 The decision of Ticadia and Kronos to not include such language in its 

BIT should be interpreted as meaning that the parties did not intend for it to apply.  

 

49. Second, the object and purpose of Article 11 reinforce that Claimant’s withdrawal of the 

dispute from Respondent’s court is irrelevant to determining the admissibility of 

Claimant’s claims. As explained above, the object and purpose of the fork-in-the- road 

clause in Article 11 is to promote the efficient resolution of disputes and to prevent a 

wasteful multiplicity of proceedings. Allowing a party’s withdrawal of a claim to cure a 

fork-in-the-road choice would essentially render Article 11 meaningless, as resources will 

have already been wasted by claimants submitting and withdrawing multiple suits. Here, 

Claimant’s claim was pending in Respondent’s court for more than five months82 before 

Claimant withdrew the suit, wasting the resources of the court and Respondent’s legal 

team. Further, allowing a withdrawal to cure a fork-in-the-road choice will undermine the 

                                                        
80 Supervision, ⁋ 294. 
81 China-Netherlands BIT, art. 8(2) (emphasis added). 
82 Record at 1016–1024. 
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predictability that such a provision provides parties, in that once a forum choice is made, 

it is final and parties can devote their resources and time toward it.  

 

50. In sum, the instant dispute is inadmissible before this Tribunal, as Claimant already 

submitted this dispute to Respondent’s court, triggering the fork-in-the-road clause in 

Article 11. Further, Claimant’s decision to withdraw its claim from Respondent’s court 

does not “un-do” this irrevocable choice. 
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PART THREE: MERITS 

 

III. RESPONDENT’S REGULATORY MEASURES DO NOT CONSTITUTE AN 

EXPROPRIATION OF CLAIMANT’S INVESTMENT. 

 

51. Claimant erroneously alleges that Respondent committed an expropriation in violation of 

Article 7 of the BIT. In fact, Respondent did no more than take regulatory measures for 

the protection of the health and safety of its people and the environment, in response to 

an imminent risk created by Claimant’s dangerous mining activities and the inherent 

toxicity of the byproducts of the extraction of lindoro.  

 

52. There has been no breach of the BIT, and no expropriation of Claimant’s contractual or 

other rights because Respondent’s legislative and regulatory measures were permissible 

under Article 10 of the BIT [A], Claimant is responsible for the termination of the 

Concession Agreement due to its material contractual breaches [B], and the Decree was, 

in any event, entirely lawful and appropriate [C]. 

 

A. Article 10 of the BIT precludes any liability in this case.  

 

53. Article 10 of the BIT specifically authorizes the Contracting Parties to implement and 

enforce measures to protect public health and the environment, and to ensure compliance 

with domestic environmental and other laws. Specifically, Article 10(1) provides: 

 

For the purpose of this Agreement, each of the Contracting Parties 
may adopt or enforce a measure necessary:  

(a) to protect human, animal or plant life or health;  
(b) to ensure compliance with domestic law that is not inconsistent with 

this Agreement nor with rules and principles of international law; or 
(c) for the conservation of living or non-living exhaustible natural 

resources.83  
 

                                                        
83 Record at 1214. 
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54. The regulatory measures adopted by Respondent fall within this provision because they 

were enacted to protect the environment and human life in Kronos [1]. Moreover, the 

measures were permissible under the BIT because they are neither arbitrary nor 

discriminatory as required by Article 10(2) [2]. Consequently, they are entirely 

appropriate and do not amount to an expropriation of Claimant’s investment [3]. 

 

1. The measures complained of are authorized by Article 10(1). 

 

55. Claimant’s environmentally destructive actions in relation to its mining of lindoro 

became apparent by the early 2010s. In response, on 12 June 2015, the KEA was enacted 

to regulate mining and other activities in Respondent’s territory. The KEA mandates, 

inter alia, that miners fully protect the waters near extraction sites from toxic mine 

waste.84 

 

56. In 2015, the Ministry for Environmental Matters determined that the exploitation of 

lindoro caused significant contamination in the waters surrounding the region where the 

extraction took place, most significantly the Rhea River. A comprehensive study by an 

independent university revealed abnormal amounts of heavy metals and graspel, a toxic 

substance released during the exploitation of lindoro, in the Rhea River.85 Notably, the 

Rhea River is the source that the vast majority of the country’s population depends upon 

for the supply of water86 – thus, a substantial percentage of the population of Kronos was 

endangered. Indeed, as a consequence of Claimant’s reckless mining activities, the Rhea 

River is now among the top three most polluted rivers in the world.87 

 

57. The disastrous effects of Claimant’s profiteering have, regrettably, already materialized. 

Since 2011, there has been a constant yearly increase in cardiovascular disease (“CVD”) 

in the population of the areas surrounding the mining site. Indeed, the incidence of CVD 

                                                        
84 Id. at 963. 
85 Id. at 985. 
86 Id. at 428. 
87 Record at 1393. 
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among the Kronian population has risen by 45%.88 At least ten different studies 

conducted by top-tier universities and independent researchers across the globe over the 

last five years demonstrate a connection between water contamination by graspel and an 

increase in CVD in the population of the surrounding areas.89 

 

58. Even more disturbingly, Claimant’s reckless behavior has gravely endangered the 

children of the region. The Kronian Federal University study of May 2016 examined 

eighty newborn infants living in the surrounding areas of the lindoro exploitation. The 

study found as follows:  

 

Of the newborns examined, 88% have shown early symptoms of 
microcephaly, such as disturbances in motor functions and facial 
distortions. Microcephaly was virtually non-existent in Kronos until 
2012 when the first cases appeared, although sporadically.90 

 

59. It was in direct response to these alarming developments that Respondent issued the 

Decree in September 2016. 

 

60. As shown by the foregoing facts, the measures complained of here fall squarely within 

the terms of Article 10(1) of the BIT. They are measures necessary to protect human life 

and to ensure compliance with the KEA, a legitimate legislative measure whose terms are 

consistent with the BIT – as shown most clearly by the terms of Article 9 thereof – and 

international law. Accordingly, those measures cannot give rise to any liability on 

Respondent’s part. 

 

2. The measures taken are also consistent with Article 10(2) of the BIT. 

 

61. Article 10(2) of the BIT establishes certain conditions on the application of Article 10(1).  

Specifically, it states: 

 

                                                        
88 Id. at 1400. 
89 Id. at 1000. 
90 Id. at 1411. 



 

22 
 

[T]he measures undertaken pursuant to [10(1)] must not be:  
(a) applied in a manner that constitutes arbitrary or unjustifiable 
discrimination between investments or between investors; or  
(b) a disguised restriction on international trade or investment. 

 

62. Respondent’s measures were taken in response to the serious health and environmental 

problems that Kronos was facing. As any State seeking to protect its people and 

environment would do, when Respondent discovered that the exploitation of lindoro was 

placing the nation’s citizens and environment at risk, it acted promptly to suspend this 

deleterious activity and prevent further damage. Delaying any longer in bringing these 

activities to a halt would have entailed nothing less than putting more lives—including 

those of Kronos’s children—in danger.  

 

63. Under the plain terms of Article 10(2), Respondent’s actions were permissible. The KEA 

is a law of general applicability, applying to all mining and miners within the territory of 

Kronos. Similarly, the Decree suspended mining of lindoro generally. There was, 

accordingly, no discrimination amongst investments or investors. Nor did the measures 

constitute a restriction on trade, disguised or otherwise. As already established above, the 

object, purpose and effect of the measure were protecting the environment of Kronos and 

the health of its people.   

 

64. In this regard, it is irrelevant that Claimant was at the time the only entity mining lindoro. 

All exploitation, regardless of company or nationality, was banned, pending further 

scientific evidence on the environmental and health consequences, and potential 

mitigation measures.  

 

65. Finally, although not necessary to find that no breach has been committed by 

Respondent, it is notable that the State was at all relevant times open to negotiation with 

Claimant about the consequences of the necessary measures upon it. However, Claimant 

rejected this opportunity and refused to acknowledge its responsibility for environmental 

pollution.91  

                                                        
91 Record at 1645. 
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66. On these grounds, Article 10 of the BIT squarely precludes any liability on the State’s 

part for the measures taken. 

 

3. The result mandated by Article 10(1) is entirely consistent with the law on 

indirect expropriation. 

 

67. Investment tribunals have routinely held that good faith, non-discriminatory measures 

designed and applied to protect legitimate public welfare or other policy objectives do not 

constitute an expropriation, and do not give rise to any compensation obligation on the 

part of the State.92  

 

68. As the Tecmed tribunal held, “[t]he principle that the State’s exercise of its sovereign 

powers within the framework of its police power may cause economic damage to those 

subject to its powers as administrator without entitling them to any compensation 

whatsoever is undisputable.”93 In a similar vein, the Feldman tribunal emphasized that 

“[g]overnments, in their exercise of regulatory power, frequently change their laws and 

regulations in response to changing economic circumstances or changing political, 

economic or social considerations. Those changes may well make certain activities less 

profitable or even uneconomic to continue,” without constituting an expropriatory 

measure.94 

 

69. The Chemtura case is illustrative. There, the State terminated claimant’s registrations of 

lindane, a pesticide product, on the ground that the substance posed health risks to 

workers handling the product.95 The claimant argued that the respondent’s suspension 

was a measure tantamount to expropriation, and was not taken for a public purpose, as 

the state had no reasonable scientific rationale for the termination, which instead was 

                                                        
92 Saluka, ¶ 255. 
93 Tecmed, ¶ 119. 
94 Feldman, ¶ 112. 
95 Chemtura, ¶ 30. 
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allegedly triggered by trade considerations and pressure from the US government.96 The 

tribunal rejected the claim, reasoning that irrespective of the existence of contractual 

deprivation, the measures constituted a valid exercise of the state’s police powers. The 

tribunal credited  Canada’s position that the measures were motivated by an increased 

awareness of the dangers presented by lindane for human health and the environment. 

Additionally – as in the present case – the State’s action was non-discriminatory and 

taken in good faith to combat the serious occupational exposure risks posed by lindane.97 

Thus, it did not amount to an expropriation.  

 

70. Similarly, in Philip Morris, the tribunal upheld measures implemented by the State to 

discourage cigarette smoking.98 Specifically, the State imposed packaging requirements 

that had the effect of reducing or eliminating the value of certain trademarks held by the 

claimant.99 The tribunal rejected the expropriation claim, reasoning as follows: 

 

As indicated by earlier investment treaty decisions, in order for a 
State’s action in an exercise of regulatory powers not to constitute 
indirect expropriation, the action has to comply with certain 
conditions. Among those most commonly mentioned are that the 
action must be taken bona fide for the purpose of protecting the 
public welfare, must be non-discriminatory and proportionate. In the 
Tribunal’s view, the [measures at issue] satisfy these conditions.100 

 

71. Likewise analogous is the Saluka case, where the State issued a measure that culminated 

in the forced administration of IPB, a major bank of which the claimant owned a 

controlling share. The claimant asserted that the measure deprived it of the value of its 

investments in IPB and that this deprivation was unlawful because the measures were not 

taken in the public interest and under due process of law, and were discriminatory.101 The 

tribunal found that the claimant was in fact substantially deprived of its investment as a 

result of the regulatory measures taken by the State – however, the measures did not 

                                                        
96 Id. ¶ 251. 
97 Id. ¶ 254. 
98 Philip Morris, ¶ 307. 
99 Id. ¶ 11. 
100 Id. ¶ 305. 
101 Saluka, ¶ 248. 
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constitute a taking because they were a lawful and permissible regulatory action aimed at 

protecting the banking system in the Czech Republic.102 This conclusion rested, in part, 

on the fact that the IPB was in breach of its own obligations and therefore the situation 

necessitated an immediate solution, namely the measures taken by the State.   

 

72. In the present case, the measures taken by Respondent, in addition to being expressly 

authorized by Article 10 of the BIT, are plainly legitimate regulatory measures under the 

consistent case law of investment tribunals. The fact that Claimant may have been 

adversely affected by the measures is irrelevant in such a context where a generally-

applicable regulation has been applied in good faith for legitimate regulatory reasons. On 

this ground as well, the claim of expropriation must be rejected.    

 

B. There was no expropriation, because Claimant’s contractual rights were 

validly terminated based upon Claimant’s egregious breaches of its 

environmental obligations. 

 

73. Claimant appears to assert that the measures taken by Kronos have unlawfully deprived it 

of its contractual rights under the Concession Agreement. That assertion fails for the 

reasons already given above. A separate and independent basis for rejecting the claim, 

however, is that the Concession Agreement was properly terminated by the State, and 

therefore no claim of expropriation can arise.   

 

74. When the Concession Agreement was concluded in 2000, Kronos did not yet have 

environmental legislation in place. As a result, the parties expressly provided in the 

contract that future legislation would be incorporated into the Concession Agreement.  

Specifically, Clause 2.1 stipulates: “The Company must observe the laws in force in the 

Republic of Kronos. . .with the adaptations that may be necessary in light of new laws 

and regulations”; and subsequently, Clause 2.2.1 states that “new laws and 

                                                        
102 Saluka, ¶ 275. 
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regulations. . .will be considered as automatic amendments to this Agreement, unless the 

Parties expressly agree otherwise.”103 

 

75. Accordingly, when the KEA was enacted in 2015, its provisions were automatically 

incorporated into the Concession Agreement by Clause 2.1 and 2.2.1 thereof. As a result, 

the obligations contained in the KEA became contractual obligations that Claimant was 

required to fulfill.  

 

76. The KEA requires miners to protect the waters of the regions where extraction takes 

place from toxic mine waste,104 and Claimant blatantly violated this obligation. As noted 

above, the data compiled by the Ministry for Environmental Matters in 2015 indicates 

that the concentration of toxic waste in the Rhea River had sharply increased since 2010, 

two years after Claimant’s exploitation began. A subsequent study concluded that “the 

contamination of the Rhea River is undoubtedly a direct consequence of the exploitation 

of lindoro.”105 Thus, by violating the provisions of the KEA, Claimant committed a 

material and fundamental breach of the Concession Agreement.  

 

77. The KEA also establishes the consequence of violating the obligations contained therein 

– which, for the same reason, became incorporated into the Concession Agreement. The 

KEA, and thus the Concession Agreement, provide that violations will result in the 

immediate withdrawal of environmental licenses with the forfeiture of facilities, and the 

obligation to compensate for the environmental damage.106 

 

78. Accordingly, due to the ongoing environmental breaches committed by Claimant, 

Respondent was entitled to terminate the Concession Agreement, as it effectively did 

through the issuance of the Decree. It follows that no taking of contractual rights can 

have occurred. 

 

                                                        
103 Record at 1301. 
104 Record at 410. 
105 Record at 994. 
106 Id. at 962. 
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79. This result is fully consonant with international investment law. In RSM, for example, the 

claimant alleged expropriation and other breaches of an investment treaty based on the 

respondent’s allegedly unlawful termination of a concession agreement. However, a prior 

contractual ICSID tribunal had already found that the State had validly terminated the 

concession agreement.107 Accordingly, the investment tribunal summarily dismissed the 

claim under Article 41(5) of the ICSID Rules, on the basis that the valid termination of a 

contract cannot, by definition, give rise to an expropriation claim.108 

 

80. Similarly, in Swisslion, the claimant asserted that the State unlawfully expropriated its 

shareholding without payment of compensation. However, after noting that the contract 

was terminated on the ground that the claimant had not fulfilled its obligations to make 

the requisite investment contributions, the tribunal held: 

 

The internationally lawful termination of a contract between a State 
entity and an investor cannot be equated to an expropriation of 
contractual rights simply because the investor’s rights have been 
terminated; otherwise, a State could not exercise the ordinary right 
of a contractual party to allege that its counterparty breached the 
contract without the State’s being found to be in breach of its 
international obligations.109  

 

81. The tribunal went on to rule that there was no expropriation, because the state’s actions 

were legitimate responses to the investor’s contractual breaches.  

 

82. Similarly, in this case, the Concession Agreement was validly terminated due to 

fundamental breaches by Claimant. By definition, then, no claim of expropriation of 

contractual rights can be maintained.    

 

C. The Decree was appropriate and lawful. 

 

                                                        
107 RSM, ¶ 1.4.2. 
108 Id. ¶ 2.1.1. 
109 Swisslion, ¶ 314. 
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83. Finally, Respondent notes that Claimant appears to place weight on the terms of the 

Decree. The terms of the Decree are, in the first place, irrelevant to the expropriation 

analysis because – as already established above – the Concession Agreement was 

properly terminated.   

 

84. Nonetheless, the Decree served a general regulatory purpose, which was to ban all future 

lindoro mining by anyone pending further scientific evidence on the harmful 

environmental and health consequences resulting from the exploitation of lindoro.  

 

85. Thus, once again, the Decree fits squarely within Respondent’s right to regulate. Article 9 

of the BIT provides:  

 

(1) The Contracting Parties recognize that it is inappropriate to 
encourage investment by relaxing domestic health, safety or 
environmental measures. . . .  
(2) In pursuit of sustainable development, each Contracting Party 
shall strive to minimize, in an economically efficient manner, 
harmful environmental impacts occurring within its territory. . .In 
its policies and actions, each Contracting Party shall strive to take 
precautionary measures to prevent or minimize environmental 
degradation. . . .110 

 

86. Accordingly, under the terms of the BIT itself, the Decree – which was aimed at 

mitigating an immediate health and environmental risk – was legitimate.  

 

87. For all of the above reasons, Respondent submits that the measures taken in relation to 

the exploitation of lindoro cannot be regarded as expropriatory and did not violate the 

BIT.  

  

                                                        
110 Record at 1191. 
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PART FOUR: COUNTERCLAIMS 

 

IV. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE. 

 

86. The Tribunal should find Respondent’s counterclaims to be admissible, without prejudice 

to the aforementioned arguments on the Tribunal’s jurisdiction. Claimant’s acts and 

omissions have caused devastating pollution damage to human life and the Rhea River in 

Respondent’s territory, resulting in at least $150 million in health and environmental 

costs.111 

 

87. Article 9(2) of the BIT plainly obligates Claimant to pay the cost of such pollution, and 

thus Respondent’s counterclaims for breach of that obligation should be found admissible 

under Article 11 of the BIT [A]. In addition, counterclaims arising out of Claimant’s 

obligations under the Concession Agreement are also admissible under the terms of the 

BIT [B]. 

 

A. Respondent’s counterclaims are admissible under the terms of the BIT. 

 

88. Respondent’s counterclaims are admissible because they fall within the broad scope of 

claims admissible to arbitration under Article 11 of the BIT, and Claimant consented to 

arbitrate counterclaims when it invoked arbitral proceedings under Article 11 [1]. Further, 

Respondent’s counterclaims arise from Claimant’s failure to fulfil its obligations to pay the 

costs of its pollution as required by Article 9(2) of the BIT, which fall within the scope of 

arbitration under Article 11 in the BIT [2]. 

 

1. Claimant accepted arbitration of Respondent’s counterclaims when it 

invoked arbitral proceedings under Article 11 of the BIT, which is broad 

enough to encompass the counterclaims. 

 

                                                        
111 Record at 455–60. 
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89. Critically, when Claimant invoked the BIT as the basis to arbitrate its claims, it accepted 

the nature, scope and terms of Article 11 of the BIT as the dispute resolution clause.112 

Article 11 is sufficiently broad enough to encompass Respondent’s counterclaims [i]. 

Furthermore, the SCC Rules explicitly allow for counterclaims [ii]. 

  

i. Claimant consented to arbitrate pursuant to Article 11 of the BIT, which 

is sufficiently broad to encompass Respondent’s counterclaims. 

 

90. Article 11 of the BIT is broad, and Claimant consented to arbitrate any claims within its 

scope—including Respondent’s counterclaims—when it invoked arbitral proceedings.   

 

91. A host State’s counterclaims generally should only be deemed inadmissible where the 

relevant treaty expressly precludes such counterclaims. 113  For instance, in Spryidon 

Roussalis, the tribunal found the State’s counterclaims inadmissible because the treaty 

expressly provided that only disputes relating to the State’s obligations were subject to 

arbitration.114 Applying this principle, the tribunal in Urbaser115 found that the dispute 

resolution clause in the applicable BIT stated that the tribunal generally had jurisdiction 

over “[d]isputes arising between a Party and an investor of the other Party in connection 

with investments.”116 The tribunal considered that this provision was “completely neutral 

as to the identity of the claimant or respondent in an investment dispute”117 so that nothing 

could prevent the State from becoming the counter-claimant by filing a counterclaim.  

 

92. Similarly, the dispute resolution clause in Article 11 of the BIT is completely neutral as to 

which party may assert a claim in arbitration. And nothing in the broad language of Article 

11 (or elsewhere in the BIT) precludes Respondent from submitting counterclaims arising 

out of an investment dispute before this Tribunal.  

 

                                                        
112 American Manufacturing, ¶ 5.23.  
113 Id. ¶ 5.23; Urbaser. 
114 Roussalis, ¶¶ 868, 871. 
115 Urbaser S.A. 
116 Id. ¶ 1143. 
117 Id. ¶ 1143. 
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93. Article 11(1) of the BIT defines an “investment dispute” as any dispute resulting from an 

alleged “breach of any right conferred or created by this Agreement” with respect to that 

investment.118 Specifically, Article 11 establishes that any party may bring a claim in 

arbitration that “aris[es] out of … an investment agreement between that Contracting Party 

and such person or enterprise.”119 There is no limit as to which party may bring the claim. 

It is therefore sufficiently broad to encompass either party raising a claim or counterclaim. 

Respondent’s counterclaims fall within the scope of this provision because it asserts a right 

created by the treaty—compensation for Claimant’s pollution—and it arises of the 

investment agreement—the Concession Agreement—with Claimant. 

 

94. Finally, when Claimant initiated arbitration, it consented to arbitrate counterclaims arising 

out of the BIT. Claimant chose to accept an offer to arbitrate by initiating arbitral 

proceedings, thus perfecting the agreement to arbitrate the investment dispute.120  The 

Tribunal should therefore find the counterclaims admissible. 

 

ii. The SCC Arbitration Rules explicitly allow for counterclaims. 

 

95. Additionally, Claimant consented to arbitrate Respondent’s counterclaims in light of the 

SCC Rules agreed to in Article 11(3) of the BIT, which allow for counterclaims and are 

consistent with the text of Article 11 of the BIT. Article 9(1)(iii) of the SCC Rules provides 

that a respondent’s answer to a request for arbitration shall include “a preliminary statement 

of any counterclaims or set-offs, including an estimate of the monetary value thereof.”121   

  

96. As explained above, Claimant perfected the offer to arbitrate and accepted the terms of that 

offer—including arbitration under the SCC Rules—when it initiated arbitration under 

Article 11 of the BIT. In accordance with Article 11(3), Claimant consented to apply the 

SCC Rules in full. Such agreements and requests rarely contain any express reference to 

                                                        
118 Record at 1225 (emphasis added).  
119 Id. at 1225.  
120 Reed at 35; Paulsson at 232. 
121 SCC Arbitration Rules, Article 9(1)(iii). 
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counterclaims.122 Therefore, if there exists a procedural right to submit counterclaims, the 

parties are bound by it.123 

 

97. The tribunal’s findings in AMTO124 shall be of guidance here. In AMTO a dispute arose on 

the basis of the Energy Charter Treaty (“ECT”) and the SCC Rules. Unlike the BIT at issue, 

Article 26(1) of the ECT did not allow for State’s to submit claims.125  The Tribunal 

therefore held that the counterclaims were outside of its jurisdiction. Kryvoi suggests, 

however, that had the ECT provided for investor obligations, the counterclaims could have 

been admissible, given the procedural rights within the SCC Rules.126 

 

98. Respondent submitted the counterclaims in accordance with Article 9(1)(iii) of the SCC 

Rules127 and in a timely manner. In compliance with Article 9(1)(iii), Respondent set out 

the damage caused by Claimant’s operations in its Answer to Request for Arbitration dated 

29 January 2018 (the “Answer”), estimating the value of the environmental and health costs 

at $150 million and did so on 29 January 2018, which was within the time set by the SCC 

to do so.128 

 

99. Respondent’s counterclaims, therefore, should be held admissible as they are recognised 

as such under the SCC Rules, which both parties consented to under Article 11(3) of the 

BIT.129 Furthermore, Respondent complied with the procedural requirements under the 

Rules and the counterclaims should be admitted, as allowed by the SCC Rules. 

 

2. Respondent’s counterclaims arise from Claimant’s failure to fulfil its 

obligations under Article 9 of the BIT. 

 

                                                        
122 Lalive & Halonen at 149. 
123 Karrer at 176 -177. 
124 AMTO. 
125 Energy Charter Treaty 360.  
126 Kryvoi at 228. 
127 SCC Arbitration Rules, Article 9(1)(iii).  
128 Record at 460. 
129 Record at 1240.  
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100. Respondent’s counterclaims are further admissible because they arise from 

Claimant’s express obligations under the BIT to bear the cost of its pollution of the Rhea 

River and the counterclaims relate to an investment dispute. 

 

101. A tribunal is presumed to have competence to admit and decide on a counterclaim 

from a State, where the counterclaim is prima facie based on facts that could constitute 

violations of an investor’s obligations covered by a BIT and the arbitration clause is 

sufficiently broad to include counterclaims.130 For instance, in Urbaser, the host State 

asserted counterclaims arising from the claimant investors’ human rights violations. In 

response, the Tribunal held that it was insufficient to exclude on a prima facie basis that 

any such claim could not imply a dispute relating to an investment. The Urbaser tribunal 

admitted the claims, finding that the arbitration provision in the BIT was broad enough to 

permit State counterclaims and that the counterclaims for human rights violations prima 

facie fell within the scope of a treaty obligation placed on the claimant.  

 

102. Here, Respondent’s counterclaims certainly meet this prima facie test. As already 

shown above, the counterclaims fall within the broad scope of investment disputes that can 

be subject to arbitration under Article 11 of the BIT. Moreover, the counterclaims are based 

on Claimant’s treaty obligation. Article 9(2) of the BIT expressly obliges any “polluter” in 

the territory of one of the Contracting States to “bear the cost of [that] pollution.”131 In 

accordance with Article 31 of the Vienna Convention, the term “polluter” should be 

interpreted by its ordinary meaning in the context of the treaty.132 The ordinary meaning of 

“polluter” within the context of Article 9(2) of the BIT is any individual or entity that 

causes “environmental degradation” within the territory of a Contracting Party.133 This is 

precisely the conduct committed by Claimant that underlines Respondent’s counterclaims. 

 

103. Further, the plain language of the treaty makes clear that a “polluter” is not only 

limited to the Contracting Parties. Where the treaty refers to obligations or rights of either 

                                                        
130 Urbaser, ¶ 1154. 
131 Record at 1200.  
132 VCLT 31.  
133 Record at 1200. 
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the Republic of Ticadia or the Republic of Kronos, it specifically refers to them as 

“Contracting Parties” throughout the BIT.134 The term ‘polluter’ is unique, however, and, 

in light of the purposeful use of the defined term “Contracting Party” elsewhere in the BIT, 

“polluter” must be understood to apply to a broader scope of individuals or entities. As 

such, on a plain reading of Article 9(2) that the term polluter was not intended to refer 

exclusively to a Contracting Party. Indeed, it defies logic to assume that Contracting Parties 

to a BIT would limit such obligations to themselves when the “object and purpose”135 of 

the BIT, under the Vienna Convention, is to protect (foreign) investors under the premise 

that they do not pollute the territory where the investment is being made. Also, investors 

are hardly, if ever, the Contracting Parties to the BIT themselves; interpreting Article 9(2) 

of the BIT differently would make this provision meaningless. 

 

104. Claimant unquestionably falls within the meaning of a “polluter” under Article 9(2) 

of the BIT due to the extensive health and environment degradation it caused within 

Respondent’s territory and specifically to the Rhea River, which—according to the 

Kronian Federal University Study—is now among the top three most polluted rivers in the 

world.136 Claimant was the only company to exploit lindoro in Respondent’s territory and 

the Study showed that the volume of toxic waste found in Respondent’s rivers had sharply 

increased since 2010.137 Given the current level of contamination, efforts to decontaminate 

could take up to five years. There has also been an increase of 45% in incidences of 

cardiovascular disease since 2011138 and 88% of newborns examined have demonstrated 

early symptoms of microcephaly since 2012.139 This damage has extensive costs, which 

Claimant is obligated by the BIT to pay for. 

 

105. In light of the compelling evidence from independent sources, Respondent has 

made a prima facie showing that Claimant substantially violated its obligations under the 

BIT and needs to pay for the cost of cleaning up its pollution of the Rhea River. 
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Consequently, Respondent’s counterclaims are admissible because Claimant is a “polluter” 

within the meaning of Article 9(2) of the BIT under the ordinary meaning of the term.  

 

B. In addition, Respondent’s counterclaims are admissible as they also arise out 

of Claimant’s obligations in the Concession Agreement.  

 

106. Respondent’s counterclaims are also admissible as Claimant’s obligations within 

the Concession Agreement are admissible under the BIT. In particular, Section 2.2 of the 

Concession Agreement provides a duty “to comply with good practices for the sustainable 

exploitation of LINDORO, including the disposal of any waste resulting from the activities 

directly or indirectly related to the exploitation of LINDORO.”140 This language embraces 

and further specifies what Article 9(2) of the BIT already establishes in the abstract. There 

is also a sufficient connection between the primary claims and the counterclaims [1], and 

the dispute resolution clause in the Concession Agreement does not impede the 

admissibility of Respondent’s counterclaims [2].  

 

1. There is a sufficient connection between Claimant’s primary claims and 

Respondent’s counterclaims. 

 

107. A State’s counterclaims can properly be admitted for resolution, even if they do not 

arise out of an investor’s treaty obligation, as long as the counterclaims are sufficiently 

related to the investor’s claims.141  A counterclaim can be sufficiently connected to a 

primary claim where either the facts or legal dispute underlying both claims are sufficiently 

related.142 This inquiry must be assessed on a case-by-case basis.143  

 

108. In Saluka,144 for example, the tribunal found such a close connection and held that 

a State had a right to bring a counterclaim against a foreign investor because the primary 
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claims and the counterclaims factually arose out of the same investment.145 The close 

connection existed, notwithstanding the different instruments that the State and investor 

relied on to bring their claims.146 Similarly, in Urbaser, the tribunal found an adequate 

factual link between “the principal claim and the claim opposed to” because both were 

“based on the same investment, or the alleged lack of sufficient investment, in relation to 

the same Concession.”147  

 

109. In this case, the same close factual link is present. Respondent passed regulatory 

and legislative measures to protect the health of its citizens and its environment. 148 

Claimant’s failure to satisfy those health and environmental protection standards led to the 

purported loss of its investment and that failure also underlies Respondent’s 

counterclaims.149  

 

110. Thus, the counterclaims are sufficiently connected and should be held admissible 

by the Tribunal.  

 

2. The dispute resolution clause in the Concession Agreement does not impede 

the admissibility of Respondent’s counterclaims.  

 

111. Although Section 7 of the Concession Agreement states that any dispute arising out 

of the Agreement must be submitted to the courts of the Republic of Kronos, Claimant 

chose to abandon the Kronian courts for its dispute.150  

 

112. As already established above,151 Claimant asserted claims related to the Concession 

Agreement – arising out of the alleged illegality of Respondent’s legislative and regulatory 

actions – in Respondent’s court. It later abandoned that action by withdrawing its motion, 

                                                        
145 Saluka, ¶ 76. 
146 Saluka, ¶ 76; Klöckner, ¶ 65. 
147 Urbaser, ¶ 1151.  
148 Record at 405. 
149 Id. at 1455.  
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151 See discussion, supra Part II.  
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however, in favour of an attempt to pursue the same dispute here under Article 11 of the 

BIT. Claimant can now not (or at least no longer) rely Section 7 of the Concession 

Agreement should it choose to do so. Claimant freely made its choice of forum and, by 

withdrawing the claim from Respondent’s court, abandoned the forum selection clause 

under the Concession Agreement. Claimant cannot now rely on that very provision to 

prevent Respondent’s counterclaims from being admissible.  

 

113. In conclusion, this Tribunal should find that Respondent’s counterclaims are 

admissible under the BIT directly and due to obligations arising under the Concession 

Agreement. 
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PRAYERS FOR RELIEF 

 

For the aforementioned reasons, Respondent respectfully requests the Tribunal to:  

 

1. Find that is does not have jurisdiction over the dispute on the grounds that Claimant is not 

an investor under the BIT; 

2. Declare that Claimant’s claims are not admissible; 

3. Declare that Claimant’s claims be entirely rejected; and  

4. Order Claimant to pay USD 150,000,000 for the damage arising out of its operations in 

Kronos. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 23, 2018 

by 

____________ /s/ ____________ 

HACKWORTH 

on behalf of Respondent, 

THE REPUBLIC OF KRONOS 

 

 

 

 

 


