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STATEMENT OF FACTS 
 

1. On 10 November 2017, Fenoscadia Limited (“Claimant”) initiated this dispute under the 

“Agreement between the Republic of Ticadia and the Republic of Kronos for the promotion and 

reciprocal protection of investments” (the “BIT”), which entered into force between the Republic 

of Ticadia (“Ticadia”) and the Republic of Kronos (“Respondent”, collectively the “BIT 

Parties”) on 10 August 1996.1 The current dispute arises from Claimant’s continuous disregard 

for Respondent’s environment and the health of Respondent’s people.  

2. Claimant is a limited liability company that was incorporated under the laws of Ticadia 

in 1993.2 Since its incorporation, Claimant has consolidated all operations in Kronos.3 Kronians 

further own a substantial portion of Claimant’s shares, and have been delegated control of the 

business by the passive Ticadian investment fund, which owns all remaining shares. 4 

Furthermore, Kronians hold the majority of Claimant’s board seats, and comprise virtually all of 

Claimant’s employees.5 Claimant’s CEO also spends much of their time in Kronos.6  

3. Respondent is an underdeveloped country historically known as an exporter of 

agricultural commodities. 7  In 1998, Respondent confirmed the existence of a deposit of 

lindoro—a newly discovered mineral much sought after by the international electronics 

industry—within its territory (at the “Site”).8 However, Respondent was hesitant to exploit this 

resource given it lacked both domestic operators and a framework to regulate the environmental 

impact of extractive industries.9  

4. Under international pressure to liberalize the sector, Respondent allowed foreign 

companies to bid for the right to exploit lindoro at the Site.10 Through that process, Claimant 

offered the best return for Respondent’s people and was awarded a mining concession, 

																																																								
1 R-32 (presuming entry into force upon ratification, as the BIT doesn’t expressly give conditions for entry into 
force).  
2 R-32.  
3 R-13. 
4 Id. 
5 R-33–34. 
6 R-33. 
7 R-14. 
8 R-14, 32–33. 
9 R-46. 
10 R-32–33. 
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ownership of property in Kronos, and relevant mining licenses.11 The two parties memorialized 

this result in the Concession Agreement (the “Agreement”), which obligated Claimant to 

sustainable mining practices as Respondent developed a new regulatory framework to govern the 

future operation of the extractives industry.12 Claimant promised to comply with that framework 

as it was implemented and permitted Respondent to conduct inspections at any time to ensure 

these obligations were being followed.13 In this way, Respondent hoped to sustainably transform 

lindoro into a vehicle for development.14 

5. Instead, Claimant exploited Respondent’s temporary lack of expertise, using the loose 

regulatory environment to profit immensely off of environmentally harmful practices at the 

expense of the health of Respondent’s people.15 In October 2015, the Kronian Ministry for 

Environmental Affairs released data from their own inspections and those of the Ministry for 

Agriculture, Forestry and Land, showing that the concentration of toxic waste in the Rhea River 

(the “River”) had sharply increased since 2010.16 This same River is the primary water source for 

the vast majority of Respondent’s population, and is integral to Respondent’s agricultural 

economy.17  

6. The next year, in 2016, a study by the Kronian Federal University (the “Study”) showed 

that, since 2011, Claimant’s activities have contributed to the significant pollution of the River.18 

The Study noted that Respondent’s environmental problems are “undoubtedly a direct 

consequence of the exploitation of lindoro.”19 In particular, the Study indicated that graspel—a 

toxic by-product of lindoro exploitation—had contaminated the River.20 At least 10 international 

studies have demonstrated a connection between water contamination by graspel and various 

health issues.21 This contamination, linked directly to Claimant’s operations, has likely caused a 

45 percent increase in the occurrence of cardiovascular disease (“CVD”) in that time,22 as well as 

																																																								
11 Id. 
12 R-47–48. 
13 Id. 
14 R-15. 
15 Id. 
16 R-35. 
17 Id. 
18 R-16. 
19 R-35. 
20 R-36. 
21 Id. 
22 R-16. 
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an increase in the occurrence of microcephaly, which had been virtually non-existent in Kronos 

prior to the commencement of Claimant’s lindoro exploitation.23 

7. Respondent’s inspections during that period had revealed that Claimant’s practices had 

significant potential to cause environmental damage and indicated that pollution levels in the 

River were increasing.24 But Claimant’s opportunity for profiteering did not come to an end until 

March 2015 with the passage of the Kronian Environmental Act (“KEA”).25 That law was 

designed to “minimize the externalities of environmentally sensitive activities in Respondent’s 

territory,” including mining. 26  The provisions therein were largely based on international 

standards recognized in the Protocol on Water and Health to the 1992 Convention on the 

Protection and Use of Transboundary Watercourses and International Lakes (“Water 

Convention”), to which Kronos and Ticadia are both party.27 These rules included such common-

sense measures as a provision obligating miners to “protect the waters of the regions where the 

extraction took place from toxic mine waste.”28 Potential penalties included fines, revocation of 

licenses, and the obligation to compensate for environmental damages 29 —in line with the 

internationally recognized requirement that the polluter should pay.  

8. The KEA provided the basis for a flurry of much-needed activity to bring Respondent’s 

regulatory regime up to safe, internationally-recognized standards. On the day of the KEA’s 

passage, Respondent created the Ministry for Environmental Matters to oversee environmental 

policy.30 Later that year, after that Ministry released data showing an increase in toxic waste in 

the River, the Federal University applied for funding to conduct the aforementioned Study.31 

Given the startling results therein, Respondent’s President moved quickly to enact Presidential 

Decree No. 2424 (the “Decree”), irrevocably terminating the Agreement, ending the exploitation 

of lindoro in Respondent’s territory, and calling for polluters to pay for the damage they had 

																																																								
23 R-36. 
24 R-15. 
25 Id. 
26 R-15, 34. 
27 R-34. 
28 Id. 
29 R-34–35. 
30 R-35. 
31 Id. 
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caused, in accordance with international law.32 It also mandated the seizure of extracted lindoro 

as security for such compensation.33 

9. Claimant responded by filing a suit before the Kronos federal court (the “Court”) 

attempting to invalidate the Decree, which would have set back Respondent’s nascent regulatory 

regime.34 Despite Claimant’s attempt at coercion and pressure from the electronics industry,35 

Respondent reaffirmed its commitment that “there will be no more lindoro exploitation in 

Kronos.”36 After seeing that Respondent would not be bullied, Claimant withdrew its domestic 

challenge to instead try its hand in the present forum. 37  Like its claim before the Court, 

Claimant’s claim before this Tribunals “challenge[s] the Decree… directly questioning the 

Decree’s reasoning and the impacts it supposedly caused on Claimant’s activities.”38 Respondent 

responded by filing its own counterclaim seeking damages for the immense harm that Claimant 

has wrought on Respondent’s environment and people.39  

																																																								
32 R-36, 52. 
33 R-52. 
34 R-36, 56. 
35 R-54. 
36 R-53. 
37 R-36. 
38 R-14.  
39 R-16–17. 
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SUMMARY OF ARGUMENT 
 

10. Claimant is a Kronian national, and therefore, this Tribunal lacks jurisdiction over 

Claimant’s claim. To establish nationality under the BIT, this Tribunal should favor substantive 

tests, such as the control test or location of the siège social, over manipulable formal indicia. 

Under the control test, Claimant is effectively controlled by Kronian nationals. Under the siège 

social test, Claimant’s effective seat of operations is in Kronos. Under either, Claimant is a 

Kronian national, and this Tribunal lacks jurisdiction.  

11. Claimant’s claim is inadmissible before this Tribunal. In determining admissibility, this 

Tribunal should employ the fundamental basis test, rather than the triple identity test, to give 

effect to the fork-in-the-road clause in BIT Article 11. Under that test, Claimant’s claim is 

inadmissible as it arises from the same nexus of facts and has the same object as Claimant’s prior 

suit before Respondent’s courts. Further, submission of that suit, even without a formal ruling, 

was enough to trigger the fork-in-the-road. Thus, that prior claim bars admission here. 

Alternatively, Claimant’s claim arises out of the Agreement and thus is bound by the forum 

selection clause therein. This claim may only be properly brought before Respondent’s courts.  

12. Regardless, Respondent’s actions did not amount to an expropriation of Claimant’s 

investment. The Decree and related acts constitute a legitimate exercise of its regulatory power 

taken in the interest of public welfare. These measures failed to even meet the basic requirements 

of an expropriation, as Claimant’s property was not entirely deprived of value and Respondent’s 

legislative activity was foreseeable. Even if this Tribunal considers the acts expropriatory, the 

acts were lawful under the public health exception in BIT Article 10.  

13. Finally, should this Tribunal accept jurisdiction over Claimant’s claim, Respondent’s 

counterclaim is admissible. The language of the BIT only requires a close factual link between a 

claim and counterclaim to allow admission. The two claims arise out of the same actions, 

occurring at the same time, in the same place. They thus share a close factual connection. 

Though not required, the two also share a legal nexus. The counterclaim asserts a breach of 

polluter pays requirement embodied in BIT Article 9 and, thus, like Claimant’s claim, arises out 

of the BIT. Respondent’s counterclaim is admissible under both metrics. 
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ARGUMENT 
 

I. THE TRIBUNAL HAS NO JURISDICTION UNDER THE BIT BECAUSE CLAIMANT IS NOT A 
NATIONAL OF TICADIA. 

14. The BIT grants tribunals jurisdiction over disputes “between a Contracting Party and an 

investor of the other Contracting Party.”40 The agreement defines an investor of a Contracting 

Party as “an enterprise of a Contracting Party, that… has made an investment in the other 

Contracting Party's territory.”41 In order for the Tribunal to have jurisdiction over this dispute, 

Claimant must be a national of Ticadia. There is no general standard for determining 

nationality.42 Courts and tribunals usually defer to the definition of nationality in the respective 

governing BIT. 43  However, this BIT provides no specific guidance for determining the 

nationality of an investor.44 In the face of ambiguity, the Tribunal must look to “any relevant 

rules of international law applicable in the relations between the parties” to interpret the treaty.45  

15. Under international law, nationality derives from a “genuine connection” between 

companies and their host State.46 [A] A genuine connection is best evaluated by looking at 

substantive tests, not formal tests. [B] The Tribunal should look to the nationality of the 

individuals that control the corporation (“control test”).47 In the alternative, [C] the Tribunal may 

look to the location of the seat of control to determine nationality. Under either test, Claimant is 

not a Ticadian national, and thus does not qualify for the protection of the BIT. The Tribunal 

does not have jurisdiction over this claim. 

A. This Tribunal should use a substantive, not a formal, test for nationality. 

16. To establish nationality, tribunals look for a genuine connection between the company 

and the State.48 Tribunals have used both substantive and formal tests to establish this link. 

Substantive tests look to the underlying facts of the case, such as substantial business activity, 

seat of management, or the identity of controlling individuals.49 By contrast, formal tests look 

																																																								
40 R-44. 
41 R-39. 
42 Dumberry, 688. 
43 Id. 
44 See generally R-38– ̵45. 
45 VCLT Article 31. 
46 Sornarajah, 196. 
47 See generally AIG. 
48 Sornarajah, 196. 
49 See Fillers, 54. 
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only to formalities, such as corporate paperwork or place of incorporation.50 Here, a substantive 

test should be used to determine nationality. 

17. Formal tests are no longer appropriate in the modern investment climate. These tests 

came to prevalence in 1970, 51 around the time ICSID came into existence.52 Since then, the 

volume of foreign direct investment has increased dramatically,53 and the number of increasingly 

complex multinational firms has increased by fivefold.54 These shifts have been accompanied by 

a change in the generally-accepted approach to defining nationality. In a recent study of 40 BITs, 

only five relied exclusively on formal tests, while the rest required consideration of additional 

substantive factors.55 Article 9 of the ILC Draft Articles on Diplomatic Protection, drafted in 

2006 after extensive study of international rules of nationality, also found that formal standards 

were not sufficient absent other substantive factors.56 Lastly, arbitral decisions have reflected this 

shift.57 In cases such as YCO, tribunals still consider formal ties, but also now look to substantive 

factors.58 In other cases, such as Loewen Group, tribunals explicitly reject the use of tests based 

on form alone. 59  These developments collectively support the use of substantive tests to 

determine nationality.  

18. This shift has also been informed by several policy concerns, such as forum shopping, the 

avoidance of domestic courts, and unfair State practices. First, considering substantive 

requirements prevents forum shopping.60 Formal factors like incorporation are easy to change 

and do little to “prove[] a genuine economic link” between a company and a State.61 Investors 

seeking to forum shop can change their formal ties quickly and cheaply.62 As such, tribunals 

should look to substantive factors, which prove a genuine connection and cannot be as easily 

altered for the sake of litigious convenience.   

																																																								
50 See Fillers, 51–52. 
51 Barcelona Traction ¶71. 
52 The ICSID Convention was ratified in 1966. World Bank.  
53 World Investment, 3. 
54 See generally Greer & Singh. 
55 Dumberry, 688. 
56 Brown & Rahman, 169–70. 
57 See generally YCO; Loewen.  
58 YCO ¶50 (finding that the presence of a regional manager and continued procurement out of Singapore as 
necessary factors to determining nationality). 
59 See generally Loewen. 
60 See Fillers, 52. 
61 Id. 
62 Id. 
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19. In particular, domestic investors who seek to avoid domestic courts could easily establish 

the company’s formal ties in another State to unfairly take advantage of protections given to 

foreign investors.63 Investor-State arbitration is “not meant for investments made in a State by its 

own citizens with domestic capital through the channel of a foreign entity, whether preexistent or 

created for that purpose.”64 By eschewing formal tests, tribunals can ensure that an investment is 

truly international in character and not simply a way for domestic investors to receive treaty 

protection.65 Disputes between a domestic company and its State belong in local courts.66 

20. Lastly, States where investments are being made can abuse formal tests. Some States 

require incorporation and registration of a subsidiary under its laws before foreign investment 

can occur.67 In these situations, relying on formal tests alone would effectively deny a foreign 

investor access to arbitration, contrary to the purpose of BITs.68 For these reasons, tribunals 

should not use formal tests to determine nationality. 

B. Claimant is not a Ticadian national under substantive nationality tests. 
21. Substantive tests look to either the nationality of controlling individuals or the seat of 

effective management on the date the parties submitted the dispute to arbitration.69 [1] Under the 

control test, Claimant is controlled by Kronian management. In addition, [2] Claimant’s siège 

social, or nerve center, is in Kronos. Under either standard, Claimant is Kronian, and the 

Tribunal does not have jurisdiction over this claim.  

1. Claimant is effectively controlled by Kronian nationals and, thus, is a 
Kronian company. 

22. Control can be defined in two ways: formal control or effective control. Tribunals using 

the formal control test consider the identity of the majority shareholders.70 Tribunals using the 

effective control test look to the identity of individuals who actually make the company’s major 

																																																								
63 Id. 
64 Tokios Dissent, ¶5. 
65 See id.  
66 Deshpande, 9. 
67 Sornarajah, 195. 
68 See id. 
69 OECD Definition, 8 (discussing practice of ICSID). 
70 See Repousis, 333–36. 
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operational decisions.71 This Tribunal [a] should use the effective control test, [b] under which 

Claimant is Kronian.  

a. The Tribunal should use the effective control test. 

23. The effective control test aligns a company’s nationality with the nationality of its major 

decision-makers. This best ensures that disputes that belong in domestic courts are not 

improperly brought before international tribunals. 72  Relative to domestic investors, foreign 

investors are at a disadvantage when it comes to effectively navigating a host State’s legal 

environment.73 However, a foreign company effectively controlled by domestic nationals would 

have the same advantages as domestic companies. 74  A domestic company that simply 

incorporates abroad should not benefit from treaty protections unavailable to other domestic 

companies.  

24. By contrast, tribunals should not use the formal control test. This test allows passive 

investors with little involvement in a company’s activities to determine its nationality. For 

example, passive investment funds may not engage in active governance despite holding the 

majority of a company’s shares.75 Determining nationality of passive investment funds can add 

ambiguity, as tribunals must then analyze nationality across the nested ownership structures of 

complex investment vehicles. The nationality of majority shareholders thus tells tribunals little 

about whether decisions-makers are on equal footing with domestic peers or deserving of treaty 

protection.76  

b. Claimant is effectively controlled by Kronian nationals. 
25. Tribunals using the effective control test consider three factors: 1) “financial interest 

including equity interest,” 2) “ability to exercise substantial influence over management and 

operations,” and 3) “ability to exercise substantial influence over selection of members of the 

board.”77 Further, minority shareholders who lack formal control can still effectively control an 

enterprise. In Thunderbird, the claimant’s minority shareholders exerted effective control over 

																																																								
71 Id., 328. 
72 See Tokios Dissent ¶5; Deshpande, 9. 
73 See Sprenger & Boersma; Schreuer, 1. 
74 See Sprenger & Boersma.  
75 See generally Strampelli. 
76 Id.  
77 Thunderbird, 37; see also Pollan, 52 (citing Energy Charter). 
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the company because of their “consistent and significant initiative, driving force and decision-

making….”78  

26. Here, Kronian nationals own 35 percent of Claimant’s stocks. 79  These shareholders 

“exert considerable influence over Claimant’s decision-making,” 80  particularly because the 

majority shareholder, a passive investment fund, “delegated the business judgment of the 

company” to the Kronian shareholders.81 As a result, the board “has had a majority of Kronian 

nationals for the past five years”82 and its decisions increasingly “favor its interests in Kronos.”83 

Given these factors, Kronian nationals effectively control Claimant. Thus, the company is not a 

national of Ticadia and is not protected by the BIT. 

2. Claimant is not a national of Ticadia because its siège social is in Kronos. 

27. In determining nationality, tribunals may also take into consideration the company’s 

siège social, which can be defined in two ways: the place of effective management or the 

location of its registered head office.84 As stated in Section I(A), the Tribunal should use a 

substantive test instead of a formal one. The place of effective management is thus the 

appropriate definition of siège social. It is the company’s “principle place of business, its 

headquarter or the address at which it ‘genuinely administers its business.’”85 For example, in 

Alps, the tribunal found that Switzerland was not the actual seat of the company, even though the 

company had a Swiss address.86 The tribunal based its finding on the fact that the company did 

not perform “real economic activities” in Switzerland and had no employees or administrative 

functions in that office.87  

28. Similarly, here, almost all of the economic activity has been relocated to Kronos.88 

Claimant has been operating exclusively in Respondent’s territory since 2010,89 and all 200 of 

																																																								
78 Thunderbird ¶107. 
79 R-33. 
80 Id. 
81 R-13. 
82 Id. 
83 R-33–34. 
84 HLR Nationality, 1431; UNCTAD, 39: 
85 Alps ¶90 (emphasis omitted); see Tenaris ¶153. 
86 See generally Alps. 
87 Id. ¶93. 
88 R-34. 
89 R-33. 
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the company’s mining employees were Kronian.90 Given the lack of any operations in Ticadia, 

Ticadia is not the principle place of business. Additionality, the CEO consistently spends long 

periods of time in Kronos for work and the majority of board members are Kronian.91 Claimant’s 

place of effective management is in Kronos and it is therefore a Kronian national. Accordingly, 

the tribunal has no jurisdiction over this case.  

II. EITHER BIT ARTICLE 11 OR SECTION 7 OF THE AGREEMENT RENDERS CLAIMANT’S 
CLAIM INADMISSIBLE. 

29. Under the fork-in-the-road (“FITR”) clause provided in BIT Article 11, Claimant may 

only submit an investment dispute to the SCC92 if it had not previously “submit[ted] [its]… 

dispute for resolution… to the [Kronian] domestic courts or administrative tribunals.”93 The 

choice to submit a dispute to the Court, “once made becomes final and irreversible” under the 

FITR. 94  Additionally, under Section 7 of the Agreement, any dispute arising out of the 

termination of the Agreement “shall be submitted to the courts of… Kronos, which hold 

exclusive jurisdiction.”95  

30. On 8 September 2016, Claimant submitted this dispute to the Court, seeking to invalidate 

the Decree and suspend its effects.96 Then, having abandoned its efforts at dispute resolution 

before the Court, on 10 November 2017, Claimant filed the same dispute for arbitration before 

this Tribunal.97 Claimant’s claims are inadmissible as, [A] Claimant brought the same claims to 

both the Court and to this Tribunal, contravening the FITR clause, and [B] Claimant’s 

submission of its domestic claim to the Court was sufficient to trigger the FITR. Furthermore, 

[C] under the Agreement, both Claimant’s claims fundamentally arose from Respondent’s 

termination of the Agreement and so may only be submitted to Kronian courts. Claimant’s 

submission here is merely an attempt to take a “second bite at the apple” in contravention of the 

FITR clause. It is not admissible.    

 

																																																								
90 Id. 
91 Id. 
92 R-44. 
93 Id.  
94 Maffenzini ¶63. 
95 R-48. 
96 R-36. 
97 R-2. 
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A. Claimant submitted the same claim to both this Tribunal and the Court, barring 
admissibility under the FITR clause. 

31. In any FITR analysis, the essential issue is whether “the same dispute has been submitted 

to both national and international fora.”98 If Claimant has submitted the same dispute to both the 

Court and this Tribunal, the claim submitted second is inadmissible under the BIT.99 In assessing 

whether Claimant brought the same dispute before both the Court and this Tribunal, [1] the 

Tribunal should employ the fundamental basis test, and eschew the triple-identity test. Under the 

fundamental basis test, [2] Claimant submitted the same claim to both the Court and this 

Tribunal because each claim has the same factual basis and seeks the same fundamental 

objective. 

1. The Tribunal should apply the fundamental basis test and reject the triple 
identity test when comparing Claimant’s claims. 

32. The BIT does not stipulate how the Tribunal should compare Claimant’s claims. The 

Tribunal must then interpret the FITR clause in compliance with customary international law of 

treaty interpretation, as expressed in VCLT Article 31.100 As explained by both the PCIJ and the 

ICJ, the Tribunal must, relatedly, “adopt the principle which… [is] best calculated to ensure the 

administration of justice… and most in conformity with the fundamental principles of 

international law.”101 Application of the FITR using the fundamental basis test best satisfies 

these requirements.  

33. The fundamental basis test analyzes “whether or not the ‘fundamental basis of a claim’… 

before the international forum is autonomous of claims… heard elsewhere.”102 In comparison, 

the triple identity test is formalistic and mechanistic, requiring that the parties, object, and cause 

of action in each of the two claims be identical.103  The fundamental basis test is superior 

because: [a] unlike the triple identity test, it does not render the FITR clause superfluous, and [b] 

it respects and gives effect to the purposes of the FITR, unlike the triple identity test, which is 

ripe for abuse by investors.  

																																																								
98 Pantechniki ¶61. 
99 R-44. 
100 Costa Rica ¶47. 
101 Desert Line ¶129 (citing Mavrommatis, 16; Oil Platforms, 810).  
102 Pantechniki ¶61. 
103 See, e.g., Azurix ¶71. 
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a. Use of the triple identity test would render the FITR clause 
superfluous. 

34. Under the international law and treaty interpretation principle of effectiveness, tribunals 

must “reject [treaty] interpretations that would make specific provisions… useless.”104 Aiming to 

effectuate the intentions of BIT parties, tribunals assume that treaty drafters only include clauses 

and words that they intend to have legal import.105 Unlike the fundamental basis test, the triple 

identity test’s interpretation of sameness renders FITR clauses superfluous, and so contravenes 

the principle of effectiveness.  

35. Under the triple identity test, to be deemed the same, both the claim submitted in 

domestic court and the claim submitted before an international tribunal must be founded upon an 

identical cause of action.106 However, here, the law itself guarantees that two such claims will 

never share a cause of action.107 Before this Tribunal, Claimant states that its claim is grounded 

in the BIT.108 Under the BIT, Claimant could not elevate a domestic law claim to the Tribunal 

because the BIT contains no umbrella clause.109 Before the Court, Claimant states that its claim 

is grounded in domestic law.110 Under Kronian law, Claimant could challenge the Decree solely 

based on violation of statutory or constitutional procedures, powers, or protections, and not based 

on the BIT.111 Before this Tribunal, Claimant thus sues for expropriation—breach of Article 7 of 

the BIT—while before the Court, Claimant sued to enjoin the entry into force of the Decree.112 

Claimant could only bring its claims under different causes of action. The law itself prevented 

Claimant from bringing claims under the same cause of action in these two fora.  

36. So, when the triple identity test is used to compare domestic and international claims, and 

when the BIT lacks an umbrella clause, the FITR clause will invariably be bypassed given 

divergent causes of action alone.113 Use of the triple identity test here would thus deprive this 

FITR clause of all effect. 

																																																								
104 Fauchald, 318; see also Orakhelashvili, 36–43; AB Report–US, Shrimp ¶153. 
105 See, e.g., Orakhelashvili, 394, 397; Lauterpacht, 284. 
106 See, e.g., Azurix ¶71. 
107 See generally R-38–45, 59. 
108 R-8. 
109 See, e.g., Pantechniki ¶64; see generally R-38–45. 
110 R-16, 25–26. The domestic judicial body “had no mission to decide such an international claim.” Desert Line 
¶134. 
111 R-59. 
112 R-8, 56.  
113 See generally Genin; Olguin; Enron Jurisdiction. 
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b. Unlike the formalistic triple identity test, the fundamental basis test 
gives full effect to the policy purposes of FITR clauses. 

37. BIT parties commonly include FITR clauses to facilitate two primary policy purposes. 

First, FITR clauses are intended to “preserve the integrity of the judicial process” by protecting 

BIT parties from claimants that want to manufacture two bites at the apple.114 In pursuit of that 

goal, BIT parties use FITR clauses to “limit the selection of a dispute resolution mechanism by 

the investor”115 so that said investor may not submit the same claim to different judicial bodies. 

Claimants invariably label their domestic and international claims as arising under separate legal 

instruments, even if they are fundamentally the same and seek the same remedies: before a local 

court, claimants appeal for recourse for breach of contract or some other domestic law; before a 

tribunal, claimants seek relief for breach of treaty obligations.116  Tribunals using the triple 

identity test then must “[rely] on the assumption that [a] claim… made under a treaty… [and 

one] made under a contract… are automatically and inherently different.”117 Indeed, using the 

triple identity test, claimants and tribunals engage in “argument by labeling—not by analysis.”118 

Such reductionism—relying on an overly technical and “highly artificial distinction” between 

contract and treaty claim119—elevates form over substance, and has no place in reasoned legal 

analysis. Claimant endeavors to use such formalism to its advantage, and so to escape the 

requirements of the FITR.  

38. Second, FITR clauses are intended to avoid the “duplication of procedures and claims, 

and therefore to avoid contradictory decisions.”120 BIT parties thus enshrine the principle of lis 

pendens, which dictates that when a dispute is brought before one forum, the same dispute 

cannot be litigated in another.121 The Award in Genin illuminates how the triple identity test fails 

to protect against duplication. In that case, Estonia revoked the claimant’s banking licenses. The 

claimant attempted to challenge the legality of that revocation, twice. 122  It claimed USD 

1,639,441 in damages before domestic court under contract law, and proceeded to claim the 

																																																								
114 Flughafen ¶357; Magnaye & Reinisch, 278. 
115 Supervisión ¶294.  
116 See, e.g., Genin ¶¶48, 51, 98–99, 313; CMS Jurisdiction ¶80; see also Occidental Final ¶¶47–59. 
117 Ruff & Tan, 14; see also Occidental ¶47 (concluding that “the characterization of the dispute by the Claimant 
would suffice alone for the Tribunal to reach a determination”). 
118 Pantechniki ¶61.  
119 Reinisch, 64. 
120 Supervision ¶294; Flughafen ¶358; see generally Magnaye & Reinisch. 
121  Lis pendens is “a general principle of international law….” Magnaye & Reinisch, 270.  
122 See, e.g., Genin, ¶¶48, 98–99. 
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same amount before an ICSID tribunal under the Estonia–US BIT.123  Employing the triple 

identity test, the Genin tribunal allowed the claims to proceed because of a “distinction between 

the causes of action brought by [the claimants],”124 despite the fact that the claimants claimed the 

injury in each. Having escaped the FITR proscription of duplicate claims, the claimants were 

allowed to arbitrate in hopes of attaining a contradictory decision. While the tribunal dismissed 

the claimants’ claims on the merits,125 Estonia was still made to spend valuable public resources 

defending claims that had already been heard in its domestic courts.126 Should the Tribunal here 

utilize the triple identity test, the result will be the same: Claimant will be allowed to duplicate 

the claim it already submitted to the Court, in direct opposition to the policy aims of FITR 

clauses. 

39. The fundamental basis test, on the other hand, requires tribunals to consider substance 

over form, and thereby confront and disallow a claimant’s efforts at abuse. The fundamental 

basis of a claim is not determined by appealing to a rigid checklist; rather, tribunals undertake an 

in-depth comparative analysis of the two claims. In doing so, the tribunal must look beyond the 

labels provided by claimants and rather compare the fundamental factual cause of the disputes, 

as well as the fundamental objective of the submission.127  In Supervisión, for instance, the 

claimant (“SyC”) asserted that its claims were differentiable under the triple identity test.128 But 

the tribunal there rejected the SyC’s treaty-contract and international-domestic semantics, and 

instead investigated whether SyC’s claims arose from, and aimed to remedy, the same action by 

the respondent.129 It thus did not allow SyC to resubmit a claim that “share[d] a fundamental 

normative source and pursue[d] fundamentally the same purposes”130 as its domestic claim. To 

preserve the goals of, and give effect to, the FITR, this Tribunal should employ the fundamental 

basis test.  

 

																																																								
123 See, e.g., id. ¶¶51, 98. 
124 Id. ¶332. 
125 Id. ¶385. 
126 Id. ¶383. 
127 Supervisión ¶310.  
128 Id. ¶312. 
129 Id. ¶¶313–18. 
130 Id. ¶315. 
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2. The claim before this Tribunal has the same fundamental basis as that 
submitted to the Court. 

40. Claims have the same fundamental basis if both share a fundamental cause and seek the 

same effects.131 Claimant’s claim here is not autonomous from its claim before the Court as [a] 

the claims stem from the same factual basis and so have the same root cause, and [b] the claims 

share essentially the same desired object. 

a. The claims share the same factual basis. 
41. Tribunals have cast the fundamental cause or factual basis of a claim as the core events or 

actions that precipitate the claim.132 Two claims may share the same fundamental cause even if 

they do not complain of an identical set of actions or injuries133—sharing the same “factual 

components” is sufficient.134 In Supervisión, for example, SyC brought claims against Costa Rica 

to both domestic courts and an ICSID tribunal.135 In determining whether SyC’s claims shared 

the same “fundamental cause,” the tribunal compared the claims’ factual bases. 136  This 

comparison led the tribunal to hold that Costa Rica’s failure to adjust rates was the fundamental 

cause of both disputes.137 The tribunal reached this holding even though SyC’s arbitration claims 

challenged actions not raised in domestic courts, as the two claims shared the same root cause.138 

So, a claimant’s claims need not stem from an identical set of facts and actions, or challenge an 

identical set of resulting injuries, to be deemed to have the same fundamental cause. 

42. Here, the factual cause of both disputes is the Decree. Before the Court, Claimant 

claimed that the Decree was an illegal exercise of presidential and governmental power, and so 

must be set aside and/or suspended.139 Before this Tribunal, Claimant claims that the Decree, and 

actions stemming from it, constituted an expropriation in breach of the BIT.140 Claimant may 

attempt to distinguish its claim before this Tribunal by citing facts and alleging injuries that it 

will say transpired following its submission to the Court: on 27 April 2017, for instance, 

																																																								
131 Id. ¶310.  
132 See, e.g., Pantechniki ¶¶64–67; Supervisión ¶¶315–16; H&H ¶¶367, 371, 376. 
133 See, e.g., H&H ¶¶380–81. 
134 Id. ¶381. 
135 Supervisión ¶¶9, 86. 
136 Id. ¶¶313–14. 
137 Id. ¶315. 
138 Id. ¶¶118, 198, 305–06. 
139 R-36, 56, 59. 
140 R-3. 
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Claimant dismissed its remaining employees,141 and in September 2017, Respondent confiscated 

the lindoro Claimant had stored in its facilities.142 Yet these differences in detail cannot help 

Claimant escape the fact that the Decree mandated these exact actions.  

43. The Decree precipitated the alleged expropriation, the dismissal of employees, and all of 

the harm supposedly done to Claimant. The text of the Decree is clear: Kronos “immediately and 

irrevocably terminated… all government contracts, licenses, and concessions for the exploitation 

of lindoro.” 143  Moreover, the Decree explicitly required that “all extracted lindoro… be 

seized.”144 The confiscation of lindoro cannot be a separate injury if it was specifically mandated 

by the Decree. Claimant cannot convincingly claim that the time required for full implementation 

of the Decree created a completely separate injury. Claimant contests the legality of 

Respondent’s first, and only, instrument negatively affecting its investment: the Decree.  

b. The claims seek the same fundamental object. 
44. In determining whether two claims seek the same fundamental object, tribunals have 

examined whether requests made by the claimant in both fora would, if granted, bring about 

functionally equivalent outcomes.145 Formulated differently: would a claimant’s desired result, if 

delivered by one judicial body, negate that claimant’s need to litigate or arbitrate further, before 

another judicial body? The form of relief requested is immaterial to the fundamental effect 

analysis—claims may have the same objective even if the specific forms of relief requested by 

claimants differ.146 For example, in H&H, the claimant (“H&H”) sought an order from domestic 

judicial bodies to compel Egypt to issue a license.147 Then, before an international tribunal, H&H 

sought monetary damages for alleged breaches of the BIT.148 Although the forms of relief H&H 

sought were non-identical, the tribunal found that the claims had the same fundamental goal: 

recognition and enforcement of H&H’s rights as an investor, which Egypt had breached.149 

Moreover, had H&H been granted its desired relief in court, it would not have needed to bring an 

arbitral claim. The tribunal thus held that the claims had the same fundamental basis.  
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45. Here, Claimant’s claims also seek the same fundamental object. In both, Claimant asks 

that the Decree, and the actions thereby mandated, be declared illegal. Yet, as demonstrated in 

H&H, the fact that Claimant has sought different forms of relief—monetary damages here, but 

vindication of its procedural rights before the Court—is immaterial.150 Claimant’s desired effect 

is the same: to be allowed to realize its perceived economic value of the investment. Had the 

Court set aside the Decree, Claimant would have had its licenses reinstated, and the terms of the 

Agreement restored. It would have continued to prosper at the expense of the Kronian people. 

Were this Tribunal to grant Claimant its requested relief, Claimant would similarly prosper. And, 

had Claimant succeeded domestically, it would have been left without reason to bring its claim 

here.  

46. Ultimately, Claimant’s claims—sharing both the same factual bases, and seeking the 

same fundamental object—do not have an “autonomous existence”151 from one another. They 

have the same fundamental basis, triggering the FITR and rendering Claimant’s claim here 

inadmissible. 

B. Claimant’s submission of its dispute to the Court triggered the FITR. 
47. Under BIT Article 11(3), a claimant may submit its dispute to the SCC only so long as it 

has “not submitted the dispute for resolution” to domestic courts or other judicial bodies.152 The 

Tribunal must interpret the language of BIT Article 11(3) “in good faith in accordance with the 

ordinary meaning… [of] the terms… in their context and in light of [the BIT’s] object and 

purpose.”153  BIT Article 11(3) does not require that a court render a judgment and finally 

resolve the dispute to trigger the FITR. 

48. First, the term “submit” in BIT Article 11 does not require final resolution of a claim to 

trigger the FITR. The ordinary meaning of “submit” is “to place… before a tribunal for 

resolution.” 154  A court need not have already given a “resolution,” in the form of a final 

judgment, in order for the “submission” to trigger the FITR. As such, “the loss of access to 
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international arbitration applies when the same dispute between the same parties is submitted to 

the domestic courts… of the host State.”155  

49. Second, the text of BIT Article 11 does not allow for vacillating. Some BITs allow 

claimants to “switch roads” so long as the court has not rendered a decision. For example, the 

Austria–Macedonia BIT allows claimants to “submit the dispute for resolution to [arbitral 

tribunals] only as long as there is no decision in the first instance in the proceedings [before 

domestic courts].”156 The present BIT does not provide such leeway.157 Had the BIT Parties 

intended the FITR to permit changes in forum prior to a final decision, they could have, and 

would have, included language similar to that in the Austria–Macedonia BIT.  

50. Third, the policy purposes of FITR clauses instruct against requiring a judgment to 

trigger the FITR.158 A core purpose of FITR clauses, which effectively enshrine the international 

standard of lis pendens,159  is to avoid duplication of proceedings and the related costs and 

inefficiencies.160 Should tribunals require a judgment to trigger the FITR, claimants could cycle 

through fora until a favorable ruling seems imminent. Taken to its extreme, even a ruling itself 

may not be sufficient for final resolution if it is appealable. Under such interpretation, Claimant 

here could, hypothetically, continue with this litigious cycle until it has exhausted all of its 

appeals before Respondent’s courts. 

51. Here, Claimant’s submission of the dispute to the Court triggered the FITR. Its 

withdrawal of that claim does not allow it to change roads. Such a choice, “once made becomes 

final and irreversible.”161 Claimant “must live with the consequences of having elected to take its 

grievance to the national courts.” 162  Claimant must pursue its claims before the originally 

selected Court. 
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C. Alternatively, Section 7 of the Agreement renders Claimant’s claim 
inadmissible. 

52. Under Section 7 of the Agreement, Claimant must submit any dispute arising out of the 

termination of the Agreement to “the courts of Kronos, which hold exclusive jurisdiction.”163 

While the fundamental basis of Claimant’s claim is the illegality of the Decree, the Decree itself 

mandated the immediate and irrevocable termination of the Agreement. 164  Tribunals have 

generally accepted the rule that, “in a case where the essential basis of a claim brought before an 

international tribunal is a breach of contract, the tribunal will give effect to any valid choice of 

forum clause in the contract.”165 Here, Claimant will allege that the Decree is illegal precisely 

because it terminated the Agreement. Claimant’s claim is fundamentally a contract claim. It 

cannot evade the Agreement’s forum selection clause by disguising an alleged breach of contract 

as an international matter. Its claim arises out of the termination of the Agreement and must be 

submitted to Kronian courts. 

III. RESPONDENT DID NOT EXPROPRIATE CLAIMANT’S INVESTMENT.  
53. BIT Article 7 prohibits the BIT Parties from taking “measures having an effect equivalent 

to nationalization or expropriation.…”166 However, tribunals must not confuse expropriation 

with a State’s legitimate right to regulate. “A bona fide, non-discriminatory exercise of a State’s 

sovereign police power to protect health or welfare does not constitute an expropriation as a 

matter of law,” and is thus non-compensable.167 This principle is affirmed in numerous legal 

texts,168 international treaties,169 and investor-state decisions.170 In distinguishing between an 

expropriation and a non-compensable regulatory measure, tribunals consider the nature, purpose, 

and character of the government action; the degree to which the measure deprived Claimant of 

the enjoyment of its investment; and whether the measure frustrated the investor’s reasonable 

expectations.171 
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54. Here, the enactment of the Decree and other related acts [A] constitute a valid exercise of 

Respondent’s right to regulate in the public interest and thus [B] do not amount to an 

expropriation. [C] Even if the Tribunal finds Respondent’s actions to be expropriatory, 

Respondent is exempted from liability under BIT Article 10. 

A. The Decree and related acts constitute a valid exercise of Respondent’s 
regulatory power. 

55. The nature, purpose, and character of a State’s actions are particularly important in 

distinguishing between an expropriatory measure and a regulatory measure.172 More specifically, 

a measure is neither expropriatory nor compensable if it [1] pursues a legitimate public policy 

objective, [2] was enacted in accordance with due process, and [3] is non-discriminatory.173 The 

Decree and related acts satisfy these three conditions and thus constitute a valid, non-

compensable regulatory measure. 

1. The Decree and related acts serve a bona fide public purpose.  

56. International law generally recognizes States as the best judges of their own needs and 

circumstances.174 A tribunal gives strong deference to State assertions of whether their actions 

have been motivated by a public purpose, “unless that judgment [is] manifestly without 

reasonable foundation.”175 In other words, “if the reasons given are valid and bear some plausible 

relationship to the action taken, no attempt may be made to search deeper to see whether the 

State was activated by some illicit motive.”176 This presumption of validity is particularly true in 

the context of regulatory conduct that protects public health and the environment, which 

tribunals have consistently considered as “a quintessential manifestation of police power.…”177 

When choosing between differing interpretations of a regulatory regime, “the interpretation 

which most favors the protection of the environment [should be] preferred.”178 

57. Here, the clear public purpose underlying the Decree and related acts is to protect 

Kronian citizens’ health and minimize environmental degradation. 179  This public health 
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justification came to the forefront in October 2015, when data revealed a sharp increase in the 

volume of toxic waste in the River.180 Respondent was reasonably concerned about the potential 

health implications for its citizens, as the River “supplies water for the vast majority of the 

country.” 181  When the Kronian Federal University applied for funding to investigate the 

contamination, Respondent approved the application.182 The resulting Study concluded that the 

increase in toxic waste was “undoubtedly a direct consequence of the exploitation of lindoro.”183 

It went on to say that Claimant’s operations likely caused a 45 percent increase in CVD in 

Respondent’s territory and potentially contributed to the incidence of microcephaly, which was 

“virtually non-existent” in Kronos prior to the commencement of Claimant’s activities.184 At 

least 10 different international studies conducted by top-tier universities and independent 

researchers corroborate the connection between the type of contamination found in the River and 

the rise of CVD, as illuminated in the Study.185  

58. Respondent issued the Decree in response to these findings, and thus acted for a 

legitimate public purpose. This case is analogous to Chemtura, where the tribunal held that a 

government measure banning the agro-chemical lindane, “motivated by the increasing awareness 

of the dangers presented by lindane for human health and the environment,” was a valid exercise 

of police powers.186 Respondent here was acting under identical motivations. It is not necessary 

for Respondent to show conclusive, causal links in its data.187 The Decree need not fully achieve 

its goals of a cleaner River and a healthier Kronian population.188 Given the concerning levels of 

waste in the River and rising incidence of disease among its citizens, Respondent has provided 

valid and reasonable justifications linking its measures to a bona fide public purpose. The 

Tribunal should presume the validity of Respondent’s regulatory actions. 
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2. Respondent issued the Decree in accordance with due process.  
59. A valid regulatory measure must also comply with the requirements of due process.189 

Due process demands that the adoption of a measure be carried out in accordance with the 

State’s domestic legislation, in a non-arbitrary manner.190 Here, the KEA grants the President 

and the Ministry for Environmental Matters authority to formulate and enforce environmental 

policies.191 Respondent’s Government issued the disputed Decree precisely in accordance with 

that legislation. Furthermore, the Decree is informed by extensive research and years of data.192 

Even after data confirmed a sharp increase in toxic waste in the River, Respondent refrained 

from taking regulatory action pending the results of a months-long investigation, which collected 

additional water samples and analyzed potential sources of contamination.193 The Decree was 

therefore issued under domestic legislation and was not arbitrary. 

60. Due process also demands “an actual and substantive procedure for a[n]… investor to 

raise its claims against the depriving actions.”194  This procedure was available through the 

Kronian court system, a route that Claimant took up, and then voluntarily abandoned.195  

61. Claimant may nevertheless claim that it should have had prior notice and access to public 

hearings in advance of the Decree’s promulgation. But neither of these mechanisms is an 

absolute requirement of due process. First, prior notice is not required “when an expropriation 

measure is taken in circumstances of imminent necessity or emergency.”196 Given the presence 

of harmful toxins in the River, the increasing incidence of disease in its territory, and the Study’s 

warning to take “urgent action,” Respondent was justified in acting as quickly as possible to 

protect against environmental destruction and further health issues.197 Moreover, because the 

KEA was in effect for more than a year before the issuance of the Decree, Claimant should have 

been well aware that its operations were under scrutiny even without formal notice. Second, 

Article 59 of the Kronian Constitution only requires a public hearing when a draft bill “may 

directly affect the national industry of Kronos, as defined by the Speaker of the Kronian House of 
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Representatives.”198  The waiver of this requirement was a discretionary decision entirely within 

the constitutional authority of the Speaker of the House. Even BIT Article 8, which calls for 

advance notice and opportunity to comment in the creation of new regulations, is only a best 

efforts obligation and not a strict requirement. 199  Given the urgency of the situation, 

Respondent’s actions do not amount to a violation of due process. 

3. The Decree was non-discriminatory.  

62. Finally, for a State action to be considered a regulatory measure and not an expropriation, 

it must be non-discriminatory. 200  A measure is discriminatory if the State’s reasoning is 

predominantly political or based on an unreasonable distinction arising from the investor’s 

nationality.201 Tribunals have generally set a high bar for a finding of discrimination against an 

investor. In Crystallex, for example, the respondent’s officials made “repeated and rather 

derogatory references to ‘transnationals’ and ‘transnational companies’….”202 The tribunal was 

sympathetic to Crystallex’s complaint that it was targeted based on its “transnational” nature, but 

held that the evidence was insufficient for a showing of discrimination.203 Moreover, in the 

pursuit of its public interests, a host State may provide different treatment to certain sectors or 

industries in light of their inherent characteristics without acting discriminatorily.204  

63. Here, the Decree distinguishes between industries, not investors, and was based on 

legitimate policy concerns. First, it is divorced from any political- or nationality-based 

considerations. It applies to “companies exploiting lindoro in Kronian territory,” 205 

encompassing the entirety of the lindoro sector. It thus does not discriminate between individual 

investors. Second, the Decree is grounded in scientific research. The regulatory focus on the 

lindoro industry is based on the Study’s finding that health and environmental concerns in 

Respondent’s territory are “undoubtedly a direct consequence” of lindoro mining.206 If direct, 

derogatory statements from the government like those in Crystallex do not suffice to establish 
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discrimination, Respondent’s actions here are hardly a showing of discrimination. This 

distinctive treatment of the lindoro industry is neither unreasonable nor discriminatory. 

64. Given the legitimate public purpose behind the Decree, its compliance with due process, 

and its non-discriminatory character, this Tribunal should find that the Decree and related acts 

constitute a valid exercise of regulatory power.  

B. The Decree and related acts do not amount to an expropriation. 

65. Tribunals conducting an expropriation analysis also look to the economic impact of the 

measure in question and the extent to which the measure interferes with the investor’s legitimate 

expectations.207 Here, Respondent’s actions [1] did not deprive Claimant of the value of or 

control over its investment and [2] were well within the scope of what Claimant could have 

reasonably expected, both of which confirm that this did not amount to an expropriation. 

1. The Decree and related acts did not deprive Claimant of the value of or 
control over its investment.  

66. For a governmental action to constitute expropriation, there must be substantial 

deprivation of the investor’s enjoyment of its investment.208 A finding of substantial deprivation 

requires either total destruction of the investment’s economic value or loss of control over the 

investment.209 Neither is found here.  

67. The threshold to establish destruction of value is extremely high, and is not met here. In 

LG&E, for example, the value of the claimant’s investment deteriorated by more than 90 

percent,210 but the tribunal did not reach a finding of expropriation because the investment “ha[d] 

not ceased to exist.”211 In Metalclad, the tribunal held that breaches of contractual obligations 

had deprived the claimant of “the reasonably-to-be-expected economic benefit of the project,” 

but still declined to find that an expropriation had occurred because the enterprise was never 

seized.212 Other tribunals have reached similar findings if the claimant fails to show that their 

investment has been deprived of nearly all value. 213  Here, similar to Metalclad, although 

Claimant has shut down operations, its facilities are intact and it still possesses title to the 
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property.214 The Tribunal’s assessment must take into account the value of these physical assets. 

Claimant has the option to sell this property and recoup a portion of its investment. The fact that 

value remains instructs against a finding of expropriation.  

68. An expropriation claim may also be accepted when there is loss of control, which exists 

when an investor cannot use or dispose of its investment. 215  As mentioned, Claimant still 

possesses title to its property and is free to dispose of its facilities.216  Respondent has not 

appointed new management, as the respondents did in ITT and Starrett Housing. In both of those 

cases, the tribunals held that giving government-appointed managers the right to complete a 

project rendered the claimants’ ownership meaningless.217 Nor has Respondent expelled any of 

Claimant’s key officers from Kronos, as was seen in Biloune. In that case, the tribunal held that 

deportation of a key manager was the culmination of a creeping expropriation.218 Tribunals have 

consistently rejected expropriation claims if the claimant retained some level of control over its 

investment, even when there is significant decrease in value.219  

69. While the impact on Claimant’s investment here is not negligible, it amounts to neither 

total destruction of value nor loss of control. In any case, “there are State acts which—even if 

they reach the level of total deprivation—do not constitute expropriation under international 

law,”220 so the effects of the measures alone cannot be dispositive. The Tribunal must analyze 

the effects of the Decree and related acts in the context of the measures’ nature, purpose, and 

character discussed in Section III(A). A finding of expropriation is unsupported. 

2. Respondent’s actions did not frustrate Claimant’s reasonable expectations.  
70. In drawing the line between an expropriation and a valid regulatory measure, tribunals 

also consider whether a State’s measure frustrated the investor’s reasonable and legitimate 

expectations. 221  Many tribunals will only accept a claimant’s argument against a disputed 

measure if their expectations are shaped by “specific commitments” from the government that it 
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would “refrain from such regulation.”222 Respondent made no such commitments here. In fact, 

the Agreement, the BIT, and the BIT Parties’ other international obligations all indicate that 

Claimant could have reasonably expected Respondent to strengthen its environmental regulations 

and take action to enforce said regulations accordingly. 

71. When there are multiple factors influencing a claimant’s expectations, contractual 

provisions deserve a particularly high level of protection and should be examined before turning 

to less formal considerations.223 Here, the parties have explicitly allowed for the creation of new 

regulations in Section 2(1) of the Agreement, which reads: 

The Company must observe the laws in force in the Republic of Kronos 
throughout the performance of this Agreement, with the adaptations that 
may be necessary in light of new laws and regulations.224 

72. This express contractual term is more instructive of Claimant’s legitimate expectations 

than any unofficial political statements made by Respondent’s former Government. Claimant has 

acknowledged from the start that circumstances change, and has explicitly accepted the need to 

adjust to new Kronian laws and regulations over time. Tribunals have supported this principle, 

noting that “any reliance by a foreign investor that the legislation is not to be changed would be 

misplaced.”225 Claimant was aware that Respondent is an underdeveloped country with limited 

experience in rare earth metal extraction, and that Respondent lacked comprehensive 

environmental regulations. 226  Inclusion of language promoting “sustainable development” in 

both the Agreement227 and the BIT228 indicate the key policy objectives that would influence 

future regulations. Claimant must also have been aware that Kronos is an electoral democracy, 

where future governments could prioritize environmental protection to varying extents. Claimant 

could thus have reasonably expected changes in the regulatory framework governing its 

business.  

73. Claimant could also reasonably expect the BIT Parties’ obligations under international 

treaties to influence the evolution of Respondent’s regulatory framework. Respondent drafted the 
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KEA largely based on obligations in the Water Convention,229 for example, which emphasizes 

the need for “strengthened national and international measures to prevent, control and reduce the 

release of hazardous substances into the aquatic environment.”230 Respondent has based certain 

domestic law provisions on the Convention on the Transboundary Effects of Industrial 

Accidents, 231  which calls for actors “to protect human beings and the environment against 

industrial accidents by… mitigating their effects.”232 While Respondent is only party to the 

former of these two treaties,233 it has relied on both to draft laws and regulations in the past, 

presumably in an effort to bring Kronian law up to international minimum standards. It is 

therefore reasonable for Claimant to expect that Respondent would uphold the spirit of these 

treaties in continuing to develop its regulatory regime. As an actor in an environmentally 

sensitive industry, Claimant should have known its activities would come under government 

scrutiny and be subject to new laws and environmental regulations. Absent a showing that 

Claimant’s reasonable expectations have been frustrated, a finding of expropriation is 

unsupported.  

C. Alternatively, Respondent is exempted from liability under BIT Article 10. 

74. In the alternative, should this Tribunal find Respondent’s actions to be expropriatory, BIT 

Article 10 includes a general exception for measures enforced “to protect human, animal or plant 

life or health.”234 When a measure falls within the scope of a treaty’s general exceptions, the 

State “cannot be held liable for violating substantive protections of the treaty, including the 

expropriation article.”235 Here, because Respondent’s actions are consistent with Article 10, it 

cannot be held liable for an expropriation under Article 7. 

75. First, the disputed Decree falls squarely within the public health exception carved out in 

BIT Article 10(1)(a). Respondent adopted the Decree with the purpose of protecting “the 

environment, [its] natural resources, and human life in Kronian territory.”236 The Decree was 

promulgated in direct response to the Study, which found that the harmful toxins and increasing 
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rates of disease in Kronos were “undoubtedly” connected to Claimant’s lindoro operations.237 

Claimant may be eager to criticize the fact that the Study has yet to confirm a causal link 

between lindoro exploitation and the public health concerns in surrounding communities, but 

Respondent’s actions are nevertheless justified under the precautionary principle. 

76. According to the precautionary principle, “where there are threats of serious or 

irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing 

cost-effective measures to prevent environmental degradation.” 238  This approach allows 

decision-makers to respond to particularly hazardous or risky activity in the absence of scientific 

certainty. In the context of public health specifically, this becomes a “vital and inevitable tool” to 

protect human beings from harmful activity.239 State actors need only “reasonable grounds for 

concern” to justify regulatory intervention. 240  Respondent, threatened with potentially 

irreversible damage to its primary source of drinking water and with a worsening health crisis in 

its communities, has more than met that burden here.241 

77. Second, Respondent acted pursuant to BIT Article 10(2), which does not excuse 

measures applied “in a manner that constitutes arbitrary or unjustifiable discrimination between 

investments or investors” and measures that are “a disguised restriction on international trade or 

investment.”242 As discussed in Section III(A), Respondent’s actions were neither arbitrary nor 

discriminatory. Respondent based its decisions on data collected since 2011243 and conclusions 

that reputable universities and researchers have corroborated over the past five years. 244 

Tribunals look for this kind of “serious, objective, and scientific” assessment in deciding whether 

challenged measures are justified.245 Nevertheless, Claimant may still argue that the effects of 

Respondent’s measures were too severe, amounting to an unreasonable restriction on investment. 

A proportionality analysis, however, shows that Respondent’s actions were a justified response 

to the harm it sought to allay. 
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78. The principle of proportionality requires a fair balance between the State’s public purpose 

and the burden imposed on the investor.246 The environmental damage and health concerns at 

issue here are significant. Respondent has already spent USD 25,000,000 supplying drinking 

water to its citizens, and will continue to incur similar costs for another five years at the very 

least. 247  Estimates also indicate that costs to treat those with health issues resulting from 

contamination of the River will run into tens of millions of USD.248 Claimant disregarded its 

obligations under the KEA, which requires miners to “fully protect” nearby waters.249 Allowed 

to continue its harmful operations unchecked, Claimant would place Respondent in violation of 

its obligations under both BIT Article 9 and the Water Convention. BIT Article 9 states that BIT 

Parties “shall strive to take precautionary measures to prevent or minimize environmental 

degradation,” 250  while the Water Convention similarly obligates Respondent to prevent 

“pollution of waters causing… transboundary impact.”251 The Water Convention applies even 

though the River is enclosed within Respondent’s territory. 252 The treaty defines “transboundary 

waters” as “surface or ground waters which mark, cross or are located on boundaries between 

two or more States.”253 The length of ground-water-flow paths can range from a few square 

miles to “thousands of square miles” and varies dependent on the surface and subsurface earth 

materials in the region.254 As the River is only 60 miles from the border, 255 it is conceivable that 

ground water adversely affected by Claimant’s operations have a transboundary effect, thus 

implicating Respondent’s obligations under the Water Convention.  

79. Because Claimant has “blatantly failed” to fulfill its environmental obligations,256 and left 

unchecked, would force Respondent into violation of its own international obligations, 

Respondent is justified in taking aggressive measures to avoid harm. The termination of the 

Agreement and revocation of Claimant’s licenses were necessary to prevent further pollution and 

health crises. The confiscated lindoro serves as security for the compensation Claimant owes 

																																																								
246 OECD Indirect Expropriation, 17–18; Tecmed ¶122.  
247 R-16–17. 
248 Id. 
249 R-15. 
250 R-43. 
251 Water Convention, Article 2(2)(a). 
252 R-57. 
253 Water Convention, Article 1 (emphasis added). 
254 Alley, et al., 9. 
255 R-57. 
256 R-16. 
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Respondent for the environmental damages it caused.257 The burden on Claimant is proportionate 

to the public purpose realized by Respondent’s actions. 

80. Respondent’s Decree and related acts therefore do not amount to either arbitrary 

discrimination or an unreasonable restriction on investment. They fall within the public health 

exception and thus exempt Respondent from liability under BIT Article 10. 

IV. RESPONDENT’S COUNTERCLAIM IS ADMISSIBLE BEFORE THIS TRIBUNAL.  

81. Should the Tribunal assert jurisdiction over, and find admissibility of, Claimant’s claim, 

Respondent’s counterclaim is admissible. When presented with counterclaims, tribunals have 

drawn a clear distinction between the tests for admissibility and jurisdiction. 258  For a 

counterclaim to be admissible, the counterclaim must be sufficiently connected to a primary 

claim.259 In making this assessment, only an examination of the strength of the factual nexus 

between the primary claim and the counterclaim is necessary.260 Nevertheless, when a BIT, 

institutional rules, or other case-specific circumstances require it, some tribunals consider both 

legal and factual connexity.261 Here, [A] where the BIT and the SCC Rules are silent on the 

degree of connection necessary for a counterclaim to be admissible, the Tribunal should apply a 

close factual connection admissibility test. [B] Respondent’s counterclaims are admissible 

pursuant to such a test. [C] Although not required, the close legal nexus between Respondent’s 

counterclaim and Claimant’s claim substantially supports a finding that the counterclaim is 

admissible. 

A. A close factual link test is the appropriate admissibility test. 
82. There is no fundamental rule requiring a counterclaim to be both legally and factually 

connected to a primary claim.262 This is so because [1] solely requiring a close factual connection 

satisfies the underlying objectives of counterclaims, which are to improve the administration of 

justice and judicial economy.263 [2] Additionally, as is the case here, where BIT contracting 

parties have left broad leeway for the admission of counterclaims, applying a stringent close 

legal nexus test would be counter to the aims of the contracting parties. 
																																																								
257 R-52. 
258 Kendra, 590-93; Nanteuil, 377–89; see, e.g., Metal-Tech ¶407.  
259 Kendra, 590; see, e.g., Urbaser ¶¶1151–53. 
260 Lalive & Halonen, 154; see, e.g., Urbaser ¶¶1151–53; Burlington ¶62.  
261 See, e.g., Saluka ¶¶37–39, 63; Pauschek ¶¶684–98. 
262 Lalive & Halonen, 154; see, e.g., Urbaser ¶¶1151–53; Burlington ¶62.  
263 Waibel & Rylatt, 6; Kjos, 4–5. 
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1. A close factual link test sufficiently advances the underlying objectives for 
allowing counterclaims. 

83. The requirement of a connection between a counterclaim and a primary claim “serves an 

equitable and practical filtering function,” and is linked to the main purposes for permitting 

counterclaims: to improve the administration of justice and judicial economy.264 Requiring a 

close factual connection alone is enough to fulfill those objectives.265  

84. Admitting a counterclaim based on facts that are closely related to the facts of a primary 

claim may allow a tribunal to come to a fairer conclusion. This close factual nexus provides a 

tribunal with a more comprehensive and balanced overview of the various facets of the dispute at 

hand. 266  Furthermore, admitting such counterclaims facilitates efficient judicial process by 

avoiding the need for a second tribunal or court to reexamine information or claims already 

submitted. 267  Hearing factually linked counterclaims and claims together can also “prevent 

against financial loss [or environmental damage], which could occur if there is a delay between 

the adjudication of the original claim and the counterclaim.”268  

85. A more stringent connectivity requirement may preclude otherwise factually-connected 

counterclaims from being heard together in the same forum, rendering the dispute resolution 

process less efficient.269 A less efficient process undermines the principle of judicial economy. 

Moreover, recent tribunals and arbitral institutions have rejected overly-stringent connectivity 

tests that run counter to either of the underlying principles for permitting counterclaims.270 For 

example, the tribunals in Urbaser271 in 2016 and Burlington272 in 2017 seem to have renounced 

Saluka’s close legal nexus requirement in favor of a fact-based admissibility test. The Saluka test 

illustrated the risks in requiring a close factual and legal nexus: under this test, tribunals have 

barred the admission of many counterclaims that ought to have been heard, for equity and 

judicial economy reasons, alongside their primary claims.273 Additionally, in 2010, UNCITRAL 

																																																								
264 Kjos, 29–30. 
265 Lalive & Halonen, 154; see, e.g., Urbaser ¶¶1151-53; Burlington ¶62; see also Kendra, 596–97.  
266 Kjos, 31; Renteln, 380. 
267 Kjos, 31; see also Roussalis. 
268 Renteln, 380. 
269 Prasad, 012; see also Roussalis. 
270 See, e.g., Urbaser ¶¶1151–53; Burlington ¶62. Compare 2010 UNCITRAL Rules, Article 21(3), with 1976 
UNCITRAL Rules, Article 19(3). 
271 Urbaser ¶¶1151–53. 
272 Burlington ¶62. 
273 See Prasad, 012-013. 
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revised its arbitration rules to clarify that counterclaims need not arise out of the same legal 

instrument as primary claims, and that a “respondent may make a counterclaim… provided that 

the arbitral tribunal has jurisdiction over it.”274 In sum, a close factual link test would sufficiently 

advance the underlying objectives for allowing counterclaims. 

2. The BIT Parties left broad leeway for the admission of counterclaims and 
thus did not require a legal connection. 

86. The “practical feasibility of successful counterclaims depends both on the arbitration 

rules governing the proceedings, and on the wording of the dispute settlement clause in the 

applicable [] [BIT].” 275  Thus, while there must be a connection between a claim and a 

counterclaim for a counterclaim to be admissible, the degree and character of the required 

connection is not standardized.276 Both the BIT and arbitration rules set the standard in each 

case.277 

87. For example, the 1976 UNCITRAL Rules required the Saluka tribunal to apply a 

stringent admissibility test.278 Those UNCITRAL Rules provided that a counterclaim must arise 

out of the same contract as the primary claim.279 Lacking prior UNCITRAL precedent, the 

Saluka tribunal found that the UNCITRAL language mirrored the language of the Algiers 

Accord, upon which the Iran–U.S. Claims Tribunal admissibility test was based.280 That narrow 

test requires that counterclaims arise out of the “same contract, transaction or occurrence that 

constitutes the subject matter of the national’s claims.”281 Thus, the Saluka tribunal concluded 

that the UNCITRAL language also required a narrow test, and determined that the respondent’s 

counterclaim had to have a close legal and factual nexus with the primary claim.282 The Saluka 

tribunal also emphasized that:  

No single attempt to define this requirement with universal effect is likely 
to be satisfactory, since so much will always turn on the particular 

																																																								
274 Compare 2010 UNCITRAL Rules, Article 21(3), with 1976 UNCITRAL Rules, Article 19(3). 
275 Asteriti, 257; see also Lalive & Halonen, 143. 
276 Lalive & Halonen, 154; see generally Kendra. 
277 Saluka ¶63; Asteriti, 257; see also Lalive & Halonen, 143. 
278 Saluka ¶76; see also Kendra, 581–82. 
279 1976 UNCITRAL Rules, Article 19(3). 
280 Saluka ¶¶37, 68–76; see also Kendra, 581–82. 
281 Algiers Accords, Article II. 
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circumstances of individual cases, including not only their facts but also 
the relevant treaty and other texts.283  

88. In comparison to the UNCITRAL rules on counterclaims, the language of the ICSID 

Convention and Arbitration Rules are, on their face, less restrictive. Article 46 of the ICSID 

Convention states that a tribunal may rule on any “counterclaims arising directly out of the 

subject-matter of the dispute provided that they are within the scope of the consent of the parties 

and are otherwise within the jurisdiction of the Centre.” ICSID Arbitration Rule 40 repeats these 

two conditions. Partly due to the broad language of the ICSID instrument, ICSID tribunals have 

applied varied admissibility tests. 284  Recently, the tribunal in Urbaser determined that a 

counterclaim does not need to have a close legal nexus with a primary claim to be admissible.285  

89. Here, the BIT is silent on the scope of the connexity requirement.286 Furthermore, the 

applicable SCC Rules differ greatly from the aforementioned rules and convention.287  While the 

SCC Rules permit counterclaims, they are silent on the degree of connection required between a 

counterclaim and a primary claim.288 Thus, neither the BIT nor the SCC Rules prescribe as 

restrictive a test as the rules applicable in UNCITRAL and ICSID cases. And consequently, here, 

it would be improper for this Tribunal to adopt the admissibility tests that have been developed 

by UNCITRAL and ICSID tribunals without deeply questioning whether such tests align with 

the unique context of the case at hand. By generally permitting counterclaims289 and selecting the 

SCC Rules over other arbitral rules, the BIT Parties intentionally left broad leeway for admission 

of counterclaims, and use of the close factual link test best effectuates that choice. As discussed 

in Section IV(A)(1), such a test would further the underlying objectives for permitting 

counterclaims, without being more restrictive than the BIT Parties intended.290 

 

 

																																																								
283 Saluka ¶63. 
284 See Kendra, 584–89; Burova.  
285 Urbaser ¶¶1151–53; see also Prasad, 013; Nanteuil, 386–87. 
286 R-38–45.  
287 R-44. 
288 See SCC Rules. 
289 The language of BIT Article 11(1) does not limit “a dispute” to a dispute initiated by an investor, and therefore, 
Contracting Parties are permitted to raise a dispute. BIT Article 11(5), which restricts the type of counterclaims that 
can be asserted, supports this interpretation.  
290 See Section IV(A)(2). 
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B. Respondent’s counterclaim is factually connected to Claimant’s claim and so 
admissible. 

90. There is not one concrete standard for deciding what constitutes a close factual 

connection, nor should there be. Every case is unique, requiring “a certain degree of flexibility in 

assessing whether the facts of each particular case would warrant consolidation of the claims at 

hand.”291 Nevertheless, there are several factors that aid tribunals in their assessment of the facts, 

including: whether the claim and counterclaim pertain to the same investment, the actions of the 

parties giving rise to the claims and counterclaims, and the temporal and spatial characteristics of 

those actions.292  

91. Here, the direct factual relationship between the Claimant’s baseless claim and 

Respondent’s counterclaim is manifest. The claims both arise from Claimant’s extraction of 

lindoro within Respondent’s territory 293  and address the parties’ conduct with respect to 

environmental protection.294 Claimant’s claim pertains to whether Respondent’s limitation of 

lindoro mining at the Site, imposed to protect the environment and human health, amounts to a 

legitimate use of state police powers.295 In comparison, Respondent’s counterclaim is centered 

on Claimant’s destructive mining practices at the Site, which have polluted the environment and 

tarnished the health of individuals inhabiting communities within the Site’s proximity. 296 

Furthermore, the facts alleged in support of the claims all arise from the same time period. The 

key facts referenced by Claimant and Respondent span from mid-2008, when Claimant’s lindoro 

mining began,297 to mid-2016, when Claimant halted its mining operations.298  

92. Respondent’s counterclaim and Claimant’s primary claim arise from and are based on the 

same investment and are focused on the same mining activities, which occurred at the same 

geographic location and during the same time period. In other words, the Tribunal must evaluate 

																																																								
291 Kjos, 31. 
292 See Antanasova, 380; see, e.g., Urbaser ¶1151; Burlington ¶62; see also Armed Activities Congo ¶38. 
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the same factual matrix to resolve both the claim and the counterclaim. Thus, the counterclaim is 

sufficiently connected to the Claimant’s claim and is admissible.299  

C. Although not required, the close legal nexus between the counterclaim and claim 
further supports a finding of admissibility. 

93. Although not required, the existence of a legal nexus between a claim and a counterclaim 

can strengthen the case for a counterclaim’s admissibility.300 This is the case here. [1] In the 

present dispute, the polluter pays requirement enshrined in BIT Article 9(2) is directly binding 

on investors. [2] Thus, under the BIT, Claimant is directly liable for pollution as an investor, and 

accordingly, its expropriation claim and Respondent’s counterclaim share an identical origin—

the BIT. 

1. The polluter pays obligation in BIT Article 9(2) directly binds investors. 
94. BITs can confer obligations and rights on both investors and states.301 Whether or not a 

BIT will directly apply to investors ultimately depends on an interpretation of a BIT’s 

language.302 To interpret BIT language, tribunals must interpret the “ordinary meaning” of the 

language “in light of [the BIT’s] object and purpose.”303 Tribunals must also interpret treaty 

wording in accord with the principle of effectiveness, which means that tribunals are required “to 

avoid an interpretation which . . . [would] empt[y] [] [a] provision of any legal effect.”304 Here, 

BIT Article 9(2) states that “the polluter should, in principle, bear the cost of pollution....”305 

This text is meant to be directly binding on investors because “should” is a modal verb that is 

ordinarily used to indicate obligation, duty, or a request.306  

95. The context and object and purpose of the treaty support this interpretation. Particularly 

relevant for the interpretation of the BIT is: (1) the placement of the polluter pays requirement 

among other binding obligations in the BIT; (2) Respondent’s status as an underdeveloped 

country; (3) the Water Convention to which Respondent is party; and (4) the BITs emphasis on 

sustainable development.  

																																																								
299 Additionally, where a tribunal has found jurisdiction, it “would have to have very strong cause indeed to decline 
to exercise it.” SGS ¶175. 
300 Kjos, 40. 
301 See Vasquez, 930; see, e.g., SADC Model BIT; see also Urbaser ¶1195. 
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96. To begin with, the polluter pays obligation is incorporated alongside other substantive 

treaty rights and obligations, such as investors’ right to a minimum standard of treatment, rather 

than being included in the BIT Preamble.307 This is significant because BIT parties generally 

place normative language and policy objectives, like the “desir[e] to promote greater economic 

cooperation,” in a BIT’s preamble.308 Consequently, here, to give effect to the deliberate choice 

of the BIT Parties, a reasonable interpreter of the BIT would conclude that the polluter pays 

requirement in Article 9(2) is exactly as the wording and placement suggest: a requirement.  

97. Furthermore, including a binding polluter pays requirement in the BIT aligns with 

Respondent’s drafting intent. Respondent is an underdeveloped country that is highly dependent 

on its natural resources for human and economic development.309 Underdeveloped countries, like 

Respondent, lack financial resources to mitigate environmental consequences of certain types of 

foreign investment, like mining.310 Additionally, Respondent’s natural environment is and has 

historically been of utmost importance. Respondent’s citizens rely almost exclusively on the 

River for their daily water needs.311 As an exporter of agricultural commodities,312 Respondent 

has always prioritized the maintenance of healthy soil and clean water. In drafting the BIT, 

Respondent was aware that inviting foreign investment could impose environmental costs and 

decided, along with Ticadia, to incentivize sustainable environmental practices by requiring 

polluters to pay. The Water Convention encourages States to use this same approach, reflecting 

the view that this is an effective counter to pollution.313 Respondent and Ticadia are both party to 

that Convention and are encouraged to give effect to this principle.314  

98. Third, the BIT’s sustainable development language indicates that environmentally and 

socially responsible investment was important to the BIT Parties, and further supports the idea 

that, if responsible, polluters must pay. Sustainable development is a guiding principle for long-

term development, and “seeks to achieve, in a balanced manner, economic development, social 

development and environmental protection.”315 The BIT Parties explicitly indicate in the BIT 
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Preamble that the promotion of sustainable development was one of their key policy 

objectives. 316  Emphasizing the importance of this policy objective, Article 9(2), where the 

polluter pays requirement is located, commences with, “In pursuit of sustainable 

development….”317 This strengthens the case even further that the polluter pays requirement is 

binding on investors. A polluter pays requirement promotes environmental responsibility and 

protects social development, which are both integral to sustainable development. 

99. Fourth, in pursuit of sustainable development, States place particular emphasis on rule of 

law.318 Rule of law is critical because it is necessary to ensure business conduct aligns with the 

achievement of sustainable development.319 Article 9(2) promotes the rule of law by ensuring 

that companies, which may be allowed to escape liability at the national level by abusing the 

corporate form, can be held accountable at the international level. In particular, investment 

arbitration has the benefit of allowing countries to enforce awards across the globe,320 which can 

prevent companies from escaping the reach of justice. Since at least the 1990s, investor-state 

tribunals have played a role in this process, and have been intentionally leveraged to strengthen 

rule of law on a global scale.321  

100. Lastly, the Tribunal can look to external sources to bolster the polluter pays liability 

framework. As a general principle, a BIT “is not a self-contained closed legal system limited to 

provid[ing] for substantive material rules of direct applicability.”322  Rather, a tribunal must 

evaluate a BIT “within a wider juridical context in which rules from other sources are integrated 

through implied incorporation methods.”323 Since the BIT is silent as to the sources of applicable 

law, Article 27 of the SCC Rules requires this Tribunal “to apply the law or rules of law that it 

considers most appropriate.”324 As a result, this Tribunal could consider other sources of law, 

including: the Water Convention; general principles of international environmental law; and the 

environmental law of Ticadia. These sources give context to the polluter pays liability 

framework, and support a finding that BIT Article 9(2) contains an enforceable cause of action.   
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2. Claimant is obligated to pay for the pollution it has caused. 
101. Under BIT Article 9(2), the polluter pays obligation applies to investors who have 

polluted the environment and failed to mitigate the resulting damage. Claimant’s open pit mining 

operations have caused extensive environmental damage and untold pain and suffering for 

Respondent’s population.325 Respondent has been left with the crippling burden of rectifying 

both.326 These efforts have already cost Respondent USD 25 million.327 When the BIT Parties 

decided to incorporate the polluter pays requirement in BIT Article 9(2), such environmental 

destruction is exactly the type of consequence that the BIT Parties wished to discourage and 

protect against. Both Claimant’s claim and Respondent’s counterclaim share a legal nexus in the 

BIT. Claimant is a polluter, and the polluter must pay. 
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REQUEST FOR RELIEF 

 

102. For the aforementioned reasons, Respondent respectfully asks the Tribunal to find that: 

1) this Tribunal lacks jurisdiction over Claimant’s claim; 

2) Claimant’s claim is inadmissible before this Tribunal; 

3) Respondent’s actions do not amount to an unlawful expropriation; and 

4) Respondent’s counterclaim is admissible before this Tribunal, should this Tribunal 

assert jurisdiction over and admit Claimant’s claim.  

 

Respectfully submitted on 24 September 2018 by 

 

TEAM JEEVAN 

On behalf of Respondent 
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