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STATEMENT OF FACTS 

THE PARTIES AT DISPUTE 

1. The Claimant is a limited liability company that is incorporated under the laws of Ticadia,1 

however, their activities are managed by a primarily Kronian Board of Directors.2 The 

Respondent State, Kronos, is an underdeveloped country,3 in whose territory a rare earth metal, 

lindoro, was discovered.4 

2. The Ticadia-Kronos BIT was concluded in June 1995.5 Ticadia ratified the BIT in December 

1995, and Kronos followed suit in August, 1996.6    

 

THE AGREEMENT AND CLAIMANT’S ACTIVITIES 

3. The Respondent’s domestic industry did not have the requisite expertise to mine lindoro.7 

Therefore, a public auction was conducted by the Respondent which was won by the Claimant.8 

4. Subsequently, the Agreement was entered into between the Claimant and the Respondent, 

defining their rights and obligations in relation to the mining of lindoro in the Respondent’s 

territory.9 The Agreement required the Claimant to adapt to new laws introduced by the 

Respondent10 and also to comply with sustainable practices for both mining and waste 

disposal.11 Further, the Agreement also provided for inspection of the Claimant’s activities by 

the Respondent every two years.12 The Claimant was the sole operator involved in lindoro 

mining.13 

                                                 

 

1 SoUF, P32,¶6,L895. 

2 SoUF, P33,¶7,L901. 

3 SoUF, P32,¶2,L875.  

4 SoUF, P32,¶3,L880.  

5 SoUF, P32,¶1,L870.  

6 SoUF, P32,¶1,L873.  

7 SoUF, P32,¶4,L886. 

8 SoUF, P32,¶5,L993. 

9 SoUF, P33,¶8,L909. 

10 Agreement, Art.2.1. 

11 Agreement, Art.2.2. 

12 Agreement, Art.2.2. 

13 SoUF, P33,¶11,L927. 
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5. There was neither a regulatory framework for the mining industry nor a comprehensive 

environmental legislation in the Respondent’s law at the time of execution of the Agreement.14 

Therefore, it was only the Agreement which regulated lindoro mining.15  

6. The Claimant commenced its activities in 2008.16 However, by 2010 it transferred almost all 

its activities to Kronos and effectively shut down its operations in Ticadia.17 

 

THE KRONIAN ENVIRONMENTAL ACT, 2015 AND SUBSEQUENT EVENTS 

7. In January 2015, there was a change in government of the Respondent.18 Subsequently, the 

KEA was enacted on June 12, 2015.19 The KEA is largely based on the Protocol.20 It requires 

safe handling of hazardous wastes21 and requires miners to prevent water pollution by such 

waste.22 

8. In October 2015, the Respondent released data which was largely based on inspections 

conducted from 2011.23 The data indicated that the concentration of toxic waste in the Rhea 

River, the largest river in the territory of the Respondent, has sharply increased since 2010.24 

 

THE STUDY REPORT AND ENACTMENT OF THE DECREE 

9. Subsequently, a study was conducted by Kronian Federal University in order to investigate if 

the exploitation of lindoro was the cause of the contamination of the Rhea River.25 The study 

was largely based on the independent investigations conducted by it from March 2015 to 

February 2016.26 

                                                 

 

14 SoUF, P33,¶10,L919.  

15 SoUF, P33,¶10,L924.  

16 SoUF, P33,¶8,L914. 

17 SoUF, P33,¶12,L931.  

18 SoUF, P34,¶13,L939.  

19 SoUF, P34,¶16,L958.  

20 Id. 

21 PO2, P57,¶7,L1561.  

22 SoUF, P34,¶16,L963.  

23 SoUF, P35,¶20,L986.  

24 SoUF, P35,¶20,L984. 

25 SoUF, P35,¶21,L991.  

26 Ex.4, P50,L1377. 
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10. The Study Report was released on May 15, 2016.27 It discovered the presence of a toxic  

substance called ‘graspel’ in the Rhea River, which is released through lindoro mining,28 and 

concluded that the contamination of the Rhea River was due to said mining.29 Further, it also 

stipulated a possible connection between the mining and the rising incidence of CVD and 

Mircrocephaly.30 

11. On the basis of the Study Report which highlighted grave environmental and human health 

concerns, the Decree was enacted on September 7, 2016.31 The Decree prohibited the 

exploitation of lindoro in the Respondent’s territory,32 terminating the Agreement and revoking 

the Claimant’s license to mine lindoro.33 

 

FILING OF AN APPLICATION BEFORE THE KRONIAN COURTS 

12. On September 8, 2016, an application was filed by the Claimant before the Kronian courts 

seeking suspension of the Decree34 and challenging its constitutionality.35  

13. The Respondent announced that the Decree would not be revoked on February 22, 2017.36 

Subsequently, the Claimant withdrew its application.37 

 

INITIATION OF PRESENT PROCEEDINGS 

14. On April 22, 2017, the Claimant notified the Respondent that it would pursue legal remedies 

if no agreement was reached through negotiations. The Respondent declined to negotiate.38 

15. The Claimant filed a Request for Arbitration on November 10, 2017.39  

                                                 

 

27 SoUF, P35,¶22,L993. 

28 SoUF, P36,¶22,L998. 

29 SoUF, P35,¶22,L993. 

30 Ex.4, P51,L1409.  

31 Decree, Preamble. 

32 Decree, Art.1. 

33 Decree, Art.2. 

34 SoUF, P36,¶25,L1016.  

35 PO2, P56,¶3,L1530. 

36 SoUF, P36,¶26,L1023. 

37 SoUF, P36,¶26,L1024.  

38 SoUF, P36,¶27,L1025. 

39 SoUF, P36,¶29,L1038.  
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ARGUMENTS 

JURISDICTION 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE  

16. The Respondent submits that this Tribunal should decline jurisdiction as the Claimant does not 

qualify as an investor under the BIT. The Respondent submits this on two grounds: firstly, the 

BIT cannot be interpreted to solely prescribe a test of incorporation or any specific test of 

investor status (1.1); and secondly, the Claimant fails to satisfy various tests of nationality (1.2). 

1.1 THE BIT CANNOT BE INTERPRETED TO SOLELY PRESCRIBE A TEST OF 

INCORPORATION OR ANY SPECIFIC TEST OF INVESTOR STATUS 

17. Art. 11(1) of the BIT states that the parties to an investment dispute must be a ‘Contracting 

State’ and an ‘investor of the other Contracting State’.40 It is common practice for BIT dispute 

mechanisms to provide a forum solely for the settlement of disputes between investors and host 

States.41 

18. To this end, it is necessary to prove that the Claimant is truly an ‘investor’ as defined by the 

BIT42. This derives from the principle that the scope of investment agreements is delimited 

primarily through definitions of key terms, such as, inter alia, the term ‘investor’.43  

19. Considering this, the Respondent submits that the term ‘investor’ must be interpreted in good 

faith and in line with the object and purpose of the BIT, as per the general principles of 

international law.44 Legal norms and rules necessarily require interpretation, making it central 

to legal reasoning.45  

                                                 

 

40 BIT, Art.11(1). 

41 See Muchlinski. 

42 BIT, Art.1(4). 

43 UNCTAD II, p.137. 

44 AAPL, ¶21. 

45 Raz, p.107. 
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1.1.1 The BIT must be properly interpreted 

20. Treaties must be interpreted in good faith, using the ordinary meaning46 of the terms. An 

extension of this is the principle of integration, which postulates that the meaning must be 

consistent with the context and purpose of the treaty as a whole.47  

21. Art. 1(4) of the BIT specifies that an investor would include an Enterprise or Person of a 

Contracting Party, or the Party itself. However, the standard for what may constitute an 

Enterprise or Person remains undefined. 

22. In applying the ordinary meaning, one must consider the context of the treaty itself.48 Thus, in 

a BIT, the appropriate applicable standard to be applied is the ordinary meaning attached to 

investments and the term enterprise must be that applicable in the case of BITs and not of a 

generic nature. 

a) The BIT must be interpreted in a balanced manner and in good faith 

23. The general rule of interpretation is that the text must always be taken as the starting point.49 

As such, no doctrine of restrictive or extensive interpretation of the text of the treaty should 

prevail.50  

24. Also, the dispute resolution provisions and other jurisdictional instruments are subject to 

interpretation like any other provisions of a treaty; neither more restrictive nor more liberal.51 

Rather, they must be interpreted objectively and in good faith.52 

b) The object and purpose of the BIT must be considered when interpreting its clauses 

25. The teleological rule states that a treaty must be interpreted in a manner so as to fulfill its 

purpose.53 Even if treaty terms are ambiguous, they are not to be resolved by applying a strict 

dictionary meaning, but by preferring an interpretation that gives effect to the object and 

purpose of the treaty.54 

                                                 

 

46 GA Advisory Opinion, p.8. 

47 ILO Advisory Opinion, ¶23; Polish Postal, ¶37. 

48 Daimler, ¶164. 

49 Libya/Chad, ¶41. 

50 Amco, ¶389; Austrian Airlines, ¶¶119-21. 

51 Suez and InterAguas Jurisdiction, ¶64. 

52 SPP, ¶63. 

53 Fitzmaurice, p.230. 

54 Brownlie, p.379; Soufraki, ¶21. 
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26. In order to interpret a treaty in consonance with its object and purpose, it is imperative to 

consider the consequences of the commitments which the parties may have reasonably 

contemplated.55  

i. The Preamble is the source of the BITs’ object and purpose 

27. The object and purpose of a treaty is usually found in its preamble, and the wording and style 

of preambles are different from the wording and style of the treaty main text.56 The Tribunal 

must be guided by the purpose of the BIT as expressed in its preamble.57  

28. The Preamble of the BIT expresses that its object and purpose are “to promote greater economic 

co-operation”58 and “promotion and the protection of investments of investors of one 

Contracting Party in the territory of the other Contracting Party”.59  

29. Through this language, the BIT establishes reciprocal rights and obligations between the 

Contracting States,60 promoting investments by legitimate investors of the other contracting 

party and not by the host states nationals. This protection of legitimate investors becomes its 

object and purpose.  

30. As the BIT is intended to protect only those investors, the relationship between the investor 

and its home State becomes subject to scrutiny. The Claimant cannot state that a test of 

incorporation is the only applicable test, as its width causes it to fail at effectively fulfilling the 

object and purpose of the BIT; a scenario best seen in Tokios61, a case which has been criticized 

for taking a similar position. 

ii. The presumption of protection is outside the scope of the BIT 

31. The Claimant might argue that, as one objects of the BIT is to promote and protect investments, 

they ought to be given protection. The assumption that since the object and purpose of a BIT 

is to protect and promote investments, unrestricted access to arbitration must be presumed, is 

contrary to the context of BITs.62 

                                                 

 

55 SOABI, ¶4.10. 

56 Gardiner, p.186. 

57 Siemens, ¶81. 

58 BIT, Preamble, L1045. 

59 BIT, Preamble, L1048. 

60 Sornarajah, p.8. 

61 Tokios D.O., ¶16. 

62 Wintershall, ¶155. 
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32. Such an approach undoubtedly favors investors as potential claimants.63 This approach is 

troublesome not only because it is difficult to square a general policy of investment protection 

with the concept of arbitral procedure, but also because there is no clear functional connection 

between substantive treaty protection and the veracity of an individual claim that a breach 

occurred.64 

33. The restrictive interpretation of ‘enterprise’ relied upon by the Claimant to establish 

incorporation is contrary to the rules of interpretation of treaties as it would result in depriving 

arbitral awards of a legitimate review,65 considering that the relevant provision does not 

explicitly prescribe any test. 

34. Thus, in absence of a prescribed and specific standard for an investor, Art. 1(4) of the BIT must 

be interpreted considering the general standard for an investor under International Investment 

Law and the object of the treaty. To maintain that the only relevant consideration is whether 

the Claimant is established under the laws66 of the State of Ticadia runs counter to the object 

and purpose67 of the BIT. 

1.2 THE CLAIMANT FAILS TO SATISFY SEVERAL TESTS OF INVESTOR STATUS 

35. In the absence of a specific standard in the BIT itself, the Claimant must necessarily meet a 

general standard in line with the objects previously stated.  

36. To this effect, the Respondent submits several tests employed to ascertain the true nature of the 

relationship between claimants and their purported home states in other cases, which may be 

applied to the Claimant in this case.  

1.2.1 The effective control of the Claimant company lies in the hands of Kronian nationals 

37. The term ‘control’ means effective control or de facto control.68 The prevailing rule is that 

ownership or control may be indirect.69 Application of the control test normally requires the 

                                                 

 

63 Douglas I, p.84. 

64 Djajic, p.27. 

65 Total, ¶44. 

66 Tokios, ¶80. 

67 Tokios D.O., ¶19. 

68 Thunderbird, ¶¶105-7. 

69 Myers, ¶¶229-31; Schreuer, p.512. 
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tribunal to pierce the corporate veil.70 Indeed, the tendency in investment law is to disregard 

the corporate veil and to look at real and economic relations between companies.71 

38. The tribunal in Thunderbird noted that the claimant in that case exercised significant influence 

on decision making and that it was the consistent driving force behind the investment’s 

business endeavors in Mexico.72 They stated that control could be achieved by the power to 

effectively decide and implement the key decisions of the business activity.73 

39. Further, foreign control must be established as a question of fact, determined not just by 

shareholding.74 Ticadian nationals cannot exercise effective control over the Claimant’s 

activities merely by virtue of owning majority shares in the Claimant.75  

40. In Tokios76 and Rompetrol77, the tribunals adopted a strict constructionist stance in spite of the 

control of the foreign companies by nationals of the host States. However, this interpretation 

has not been generally accepted and was also criticised by the President of the Tokios tribunal 

in his dissent78 which was supported by the  tribunal in TSA Spectrum.79 

41. The Claimant’s business activities are largely in the hands of the majority Kronian board of 

directors,80 as well as the Kronian shareholders.81 This can be seen from the fact that a globally 

reputed company made the decision in 2010 to operate almost entirely in Kronos.82 This acts 

as evidence of the control Kronian nationals have over the Claimant.     

1.2.2 The Claimant fails the Objective Nationality Test 

42. One of the constitutive principles of the Investment Arbitration is that it was intended to 

facilitate dispute resolution between a contracting party and a foreign national. The tribunal in 

Phoenix Action observed that the purpose of the system is not to protect nationals of a 

                                                 

 

70 TSA Spectrum, ¶147. 

71 CME Legal Opinion, ¶29. 

72 Thunderbird, ¶107. 

73 Thunderbird, ¶108. 

74 Schreuer, p.512. 

75 Aguas del Tunari, ¶40; Vacuum Salt, ¶43. 

76 Tokios, ¶71. 

77 Rompetrol, ¶110. 

78 Tokios D.O., ¶16. 

79 TSA Spectrum, ¶145. 

80 SoUF, P33,¶7,L902. 

81 SoUF, P33,¶7,L905. 

82 SoUF, P33,¶12,L931. 
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Contracting State against their own State but to facilitate the settlement of disputes between 

States and foreign investors.83 

43. It follows that an investor, where they assert a nationality, must prove the materiality of that 

claim. This is the Objective Nationality Test.  

a) The outer limits approach must be applied 

44. In TSA Spectrum,84 the tribunal when considering the ICSID Convention observed that the 

purpose of the Convention is the settlement of investment disputes between States and nationals 

of other States. This led the tribunal to conclude that, when interpreting the meaning of ‘foreign 

control’, the existence and materiality of this foreign control have to be objectively proven in 

order for them to establish jurisdiction.85  

45. The tribunal in Vacuum Salt86 adopted a similar interpretation. In the view of these two 

tribunals, even in the absence of fraud or misrepresentation, the ‘outer limits’ of the treaty are 

breached by finding jurisdiction in circumstances where ultimate control of the company 

resides with nationals of the host State. This interpretation can be applied in the instant case as 

well, as the ultimate purpose of the BIT is to protect investors of the other State and settle 

disputes between those investors and the host State.87 

46. Both of these tribunals proceeded to pierce the corporate veil to find out whether the ultimate 

owners or controllers of the claimants in those cases were truly foreign, or from the host state. 

To do so, they pierced successive layers of the corporate veil.88  

47. Similarly, the tribunals in SOABI89 and S.A.R.L.90  pierced successive corporate layers in 

identifying foreign control. Writers and commentators are divided on the issue, but a majority 

appear to favor piercing the veil and finding the real nationality of the controllers.91 Thus, this 

Tribunal, as upheld in Methanex,92 may draw inferences to pierce the corporate veil.93 

                                                 

 

83 Phoenix Action, ¶¶88-9. 

84 TSA Spectrum, ¶¶135-7. 

85 TSA Spectrum, ¶137. 

86 Vacuum Salt, ¶54. 

87 BIT, Preamble, L1048. 

88 TSA Spectrum, ¶147. 

89 SOABI, ¶¶45-6. 

90 S.A.R.L., ¶¶103-4. 

91 Broches, p.21; Schreuer, p.497. 

92 Methanex, ¶149.  

93 SOABI, ¶¶180-2. 
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48. The specific inference in this case is the fact that the Ticadian PE Fund holding 65% of the 

Claimant’s shares also has shareholders who are not of Ticadian nationality.94 If upon piercing 

the veil of this fund, it is found to be owned or controlled by nationals of a third-party state or 

of Kronos, the nationality of the Claimant would be further impugned and it would fail the 

Objective Nationality test.  

b) The Burden of Proof to establish nationality is on the Claimant 

49. As a party bears the burden of proving the facts it asserts, it is for the claimant to satisfy the 

burden of proof required at the jurisdictional phase.95 In Tulip, the tribunal stated that whilst 

the objection to nationality was raised by the respondent, the onus remains on the claimant to 

establish that the requirements have been satisfied, and that the tribunal has jurisdiction.96 

Therefore, the burden of proving its nationality is on the Claimant. 

1.2.3 The Claimant conducts substantial business activities in the Republic of Kronos 

50. There is no uniform standard for determining whether an enterprise has ‘substantial business 

activities’ in a particular country; any number of factors may be relevant to the analysis,97 the 

goal of which is to determine whether the Claimant has an actual ‘physical presence’ in the 

Republic of Ticadia,98 or if it is more akin to a shell company operating solely for 

administrative reasons.99 

51. It is evident from the facts that the Claimant has almost all its business activities within the 

territory of Kronos.100 In fact, it maintains only a tenuous administrative relationship with 

Ticadia, fulfilling their legal requirements as a company, but not conducting any physical 

business in their field.101 Simply conducting meetings102 and paying taxes103 cannot be 

sufficient to satisfy the standard of substantial business. Thus, the Claimant fails this test also 

as its substantial activities on the date of Request was in Kronos.104 

                                                 

 

94 PO2, P56,¶2,L1520. 

95 Impregilo, ¶79.  

96 Tulip, ¶48. 

97 Tenaris, ¶224; Alps Finance, ¶¶219-23. 

98 Pac Rim, ¶4.72. 

99 Pac Rim, ¶4.75. 

100 SoUF, P33,¶12,L931. 

101 SoUF, P33,¶12,L931. 

102 SoUF, P34,¶12,L934. 

103 PO2, P56,¶2,L1519. 

104 Ulysseas, ¶174. 
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II. CLAIMANT’S CLAIMS ARE NOT ADMISSIBLE BEFORE THE ARBITRAL TRIBUNAL 

52. The Respondent objects to the admissibility of the Claims before this Tribunal on the grounds 

that, firstly, the filing of a case before the Kronian courts is a bar to admissibility (2.1), 

secondly, the claims fail the tests for the application of a ‘fork-in-the-road’ clause (2.2); and 

thirdly, the Agreement is a bar to the admissibility of the Claims (2.3). 

2.1 THE FILING OF A CASE BEFORE THE KRONIAN COURTS IS A BAR TO ADMISSIBILITY 

53. Art. 11(3) of the BIT contains what is commonly referred to as a ‘fork-in-the-road’ provision. 

Under a traditional ‘fork-in-the-road’ provision, an investor must choose between the litigation 

of its claims in the host State’s domestic courts or international arbitration. Once the investor 

makes a choice, that choice is final.105 

54. Principally, ‘fork-in-the-road’ provisions serve the purpose of eliminating the initiation of 

parallel proceedings.106 The ‘fork-in-the-road’ provision applies when the same dispute 

between the same parties has been submitted to the domestic courts or administrative tribunals 

of the host State before resorting to international arbitration.107 

2.1.1 The ‘fork-in-the-road’ provision has been activated prima facie 

55. The Respondent asserts that the provision should be broadly interpreted to fulfill its purpose of 

preventing duplicative dispute resolution, which is viewed as potentially abusive and unfair to 

the host State.108  

56. In this dispute, the Claimant has actively sought a remedy before the Kronian courts prior to 

requesting arbitration before the Tribunal,109 and brought the dispute to the Tribunal later.110 

This is exemplary of a choice under the ‘fork-in-the-road’ provision. If not regarded as an 

employment of the ‘fork-in-the-road’ provision, it would lead to a situation where the investor 

has been allowed to abuse its rights by approaching multiple fora. This is a completely unfair 

consequence to the host State, which goes against the purpose for which the provision exists. 

2.1.2 The Claimant cannot choose different alternatives successively 

57. Art. 11(2) of the BIT provides for forum selection in case an investment dispute arises under 

Art. 11(1) of the BIT. The term used for separating the choice among the different forums in 
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106 Katia, p.1026. 
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108 Dugan, p.370. 
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Art. 11(2) is ‘or’, the linguistic and logical interpretation of which renders the alternatives 

disjunctive of each other and mandates a prohibition i.e. it excludes all the other alternatives 

once the choice is made.111 

58. Considering this, the simple submission of the dispute by the Claimant to the Kronian courts 

is a bar to admissibility as the term ‘or’ cannot mean ‘simultaneous’ or ‘successive’.112 

59. Further, while the Claimant might stress on the requirement of a decision on merits as 

mentioned by the majority opinion in Murphy,113 the Respondent submits that the factual 

scenario in the present case is distinct. The dispute in Murphy was brought to UNCITRAL 

from ICSID owing to Ecuador pulling out of the ICSID Convention, leaving no other option, 

as the US-Ecuador BIT contained a clause for referring the dispute to either ICSID or 

UNCITRAL.114 The interpretation of the majority in Murphy was made in this context. 

However, in the present case the Claimant is not affected by any such event and can continue 

to pursue a reasonable remedy in the Kronian courts. 

60. Further, under the principle of effet utile, the interpretation which accords a practical purpose 

to a treaty provision is favored over one that deprives it of such effect.115 This will be violated 

if any other interpretation to this term is provided which allows successive admissibility of the 

claims,116 defeating the purpose of requiring a choice in the first place. Therefore, the 

submission of the dispute as required under Art. 11(2) of the BIT has already occurred which 

bars the admissibility of the dispute to any successive forum i.e. the present Tribunal. 

2.2 THE CLAIMS FAIL THE TESTS FOR THE APPLICATION OF A ‘FORK-IN-THE-ROAD’ 

CLAUSE 

61. Even if the submission of the dispute before the Kronian courts cannot be considered as a 

ground for the activation of ‘fork-in-the-road’ clause, the Claims are still inadmissible upon 

failing certain tests. 
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2.2.1 The Claims fail the triple identity test  

62. As stated in Occidental,117 a ‘fork-in-the-road’ clause may justifiably preclude the admissibility 

of a matter before an arbitral tribunal where the dispute involves the same parties, object and 

cause of action. This is known as the ‘Triple Identity’ test and is widely accepted.118 

63. In Enron,119 Veteran Petroleum,120 and Yukos,121 the tribunals acknowledged that the “Triple 

Identity” test is well established. The current dispute fails to satisfy all three criteria.  

a) The dispute is between the same parties 

64. The Claimant approached the Kronian Federal Court against the Respondent Govt. seeking 

suspension of the Decree122 which prohibited the exploitation of lindoro throughout the 

Respondent’s territory,123 revoked Claimant’s license,124 and terminated the Agreement.125 

Here before the Tribunal the parties to the present dispute are the same as in the domestic court. 

Thus, it fails the first pre-requisite of the triple identity test. 

b) The object of the  Claims before the Kronian courts and before the Tribunal is the same 

65. In order for submission to be precluded on this ground, the disputes must carry the same object, 

i.e., they must be towards the same ends.126 Preclusion does not occur simply because the 

underlying facts of both suits overlap; the facts alleged to constitute a legal breach must be 

identical in both suits.127  

66. For example, in CMS, the tribunal rejected Argentina’s submission regarding similarity of 

object, since TGN’s claims concerned the contractual arrangements under a license while those 

of CMS concerned treaty rights.128 However, the Respondent asserts that in this case, the 

arrangement of the claim is the same because both involve contractual and treaty rights and 
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124 Decree, Art.2. 

125 SoUF, P36,¶23,L1007. 

126 Toto, ¶211. 

127 Azurix DoJ, ¶¶87-92. 

128 CMS, ¶¶77-82. 



ARGUMENTS 

14 

 

they are attempting to address the same issue – the effects of the Decree – albeit by different 

means.  

67. To preclude the application of this test because the remedies differ is counter intuitive as the 

nature of remedies between domestic and treaty fora will always vary. Thus, the Tribunal must 

take into account the effect of the remedies when evaluating the object of the claims. 

Considering this, the Claimant fails this test as well, as the object of both proceedings is 

addressing the effects of the Decree.  

c) The two proceedings involve the same cause of action 

68. The third test is that of an identical cause of action. Where the cause of action is not identical, 

the preclusion cannot apply.129 Even when the parties and material facts are identical, there is 

no ‘fork-in-the-road’ preclusion when the causes of action are not identical.130 The source of 

the grievance must be the same.  

69. In the present case, the claims before the domestic court and before this Tribunal are both aimed 

at alleviating the effects of the Decree which is alleged to be expropriatory in nature.131 

Therefore, the Respondent submits that both these claims share the same cause of action i.e. 

the enactment of the Decree by the Respondent.132 

70. The action taken by the Respondent in terminating the Agreement arose solely as a result of 

the Claimant’s failure to abide by the Agreement’s terms.133 The Claimant should not be 

allowed to craft the same claim differently in parallel proceedings to undermine the 

proceedings it pursued in the Kronian courts.134 In view of the same, the Tribunal’s jurisdiction 

is hindered as the Claimant has failed to pass the triple identity test.  

2.2.2 Fundamental Basis of a Claim Test 

71. The other, most recognized test for the activation of a ‘fork-in-the-road’ clause is that of the 

‘fundamental basis’.  
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72. In Vivendi I Annulment135, Woodruff 136 and Toto137, the test was applied as a qualitative 

standard which analyzes the ‘fundamental basis of a claim’ and whether such basis is truly 

distinct from that brought before the international forum. Further, the tribunals noted that the 

use of a change in labelling in order to convert claims into ‘treaty claims’ such that they may 

be distinguished from claims made before domestic courts in order to avoid the preclusion of 

a ‘fork-in-the-road’ clause, is impermissible.138 This is in contrast to the older position139 which 

would allow the avoidance of the preclusion so long as the party proved that there was no 

identical treaty claim. 

73. The case of Pantechniki,140 has a similar sequence of events to the present case. The claimant 

in that case, Pantechniki, filed a petition against the Govt. of Albania141 which was initially 

rejected by the district courts and subsequently appealed to the Albanian Supreme Court. The 

appeal was withdrawn before the decision was rendered142 and the claimant opted to approach 

the ICSID for arbitration on the grounds of breach of the Albania-Greece BIT. However, the 

tribunal stated that the fundamental basis of both claims was identical, and where the local 

courts were equipped to address the issue, the claimant ought to allow justice to be done before 

changing fora.143 

74. The Respondent submits that the fundamental basis of the claims made by the Claimant before 

the Kronian Federal Court and this Tribunal are identical. Both claims revolve around the 

enactment of the Decree and the direct consequences of the same. Further, the Claims 

ultimately stem from the Claimant’s obligations under Art. 2 of the Agreement and its failure 

to meet these obligations.   

75. The Claimant’s argument of the dispute before this Tribunal being a treaty claim under Art. 11 

amounts to an attempt at distinction by changing the label, as the cause of action remains the 

same, as do the issues that are to be addressed. 
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76. Thus, the Respondent submits that the Claimant has made a choice of forum and must allow 

that forum to complete adjudication of the dispute.144  

2.3 THE AGREEMENT IS A BAR TO THE ADMISSIBILITY OF THE CLAIMS  

77. In the present case, the Claims before the Kronian courts and the Treaty Claims before the 

Tribunal have the same fundamental aim i.e. to do away with the effects of the Decree and to 

avoid responsibility for its violations under the Agreement. The source of the current dispute 

then is also contractual in nature, as the purpose of this arbitration is to address the 

consequences of their contractual non-compliance under Art. 2 of the Agreement. 

78. In Vivendi II Jurisdiction, the tribunal emphasized the independent existence of contract and 

treaty claims:  

Whether there has been a breach of the BIT and whether there has been a breach 

of contract are different questions. Each of these claims will be determined by 

reference to its own proper or applicable law—in the case of the BIT, by 

international law; in the case of the [Investment Agreement], by the proper law of 

the contract…145 

79. This test looks into whether the gist of the claim is based on the Investment Agreement or the 

BIT, and subsequently whether the claim proceeds to either the domestic courts or international 

tribunals. 

80. The Agreement entered into by the Claimant with the Respondent contains an exclusive 

jurisdiction clause146 which requires any dispute arising from a violation of contract to be 

decided by the Kronian Courts.  

2.3.1 The Agreement acts as lex posteriori 

81. It is well-established that where the fundamental basis of a claim brought before an 

international tribunal is a breach of contract, the tribunal will give effect to any exclusive 

jurisdiction clause in the contract.147 This principle is further grounded by the fact that the 

Investment Agreement was signed after the formation of the BIT. Therefore, being lex 

posteriori, its exclusive jurisdiction clause should prevail.  

82. The Respondent submits that the parties’ consent to this arbitration is no more solemn than 

their consent to the submission of their contractual disputes to a different forum under the 

Agreement. An arbitral tribunal has no independent interest in hearing a case that transcends 
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the consent of the parties, unlike the interest of a municipal court in enforcing the law of a 

particular polity.148  

83. Further, the purpose of a dispute resolution clause is to create a climate of legal certainty in the 

contractual relations between the parties and avoid litigation over the proper forum for the 

resolution of disputes and the potential risk of multiple proceedings.149 By accepting 

jurisdiction over contractual disputes subject to a different forum, the Tribunal subverts this 

contractual certainty to the detriment of one of the parties.150 Just as municipal courts have 

bowed to the interests of transnational commerce by upholding dispute resolution clauses, 

investment treaty tribunals should also give effect to the collective will of the parties and the 

principle of pacta sunt servanda.151 

2.3.2 Art. 7 of the Agreement overrides the compromissory clause under Art. 11 of the BIT 

84. The Respondent submits that regardless of the parties’ own voluntary undertaking as per the  

Agreement,152 any dispute arising out the Agreement should be submitted to the courts of the 

Republic of Kronos.153 

85. The question of the interplay between BIT compromissory clauses and contractual exclusive 

jurisdiction clauses under Agreements has been discussed extensively. Initially, in Vivendi I 

Annulment154 and SGS v. Pakistan155, the premise that treaty and contract claims are 

fundamentally distinct, and that treaty claims may be heard by an arbitral tribunal was 

postulated. This was based on the application of an ‘essential basis test’.156 

86. In SGS v. Philippines157 the tribunal countered this stance by expanding the construction of a 

BIT’s compromissory clause to include contractual claims, thus giving the tribunal jurisdiction 

over contractual claims. However, the same Tribunal considered the admissibility of said 

contractual claims and decided that an exclusive jurisdiction clause would amount to lex 
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specialis and thus override any claim to treaty jurisdiction.158 The tribunal further ruled that it 

‘should not exercise its jurisdiction over a contractual claim when the parties have already 

agreed on how such a claim is to be resolved and have done so exclusively’.159 To this effect, 

the tribunal decided it to be premature to address any treaty claims prior to the contractual 

claims being addressed, due to their interconnected nature.160 This decision has been left intact 

in the positions of more recent cases in the ICSID, such as that of Joy Mining161 and Salini v. 

Jordan162. 

87. Further, it was held in the NA Dredging that if the treaty were to override a contractual forum 

selection clause, such an intention of the state parties would have to be made express.163 

88. In the present case, it is submitted that the dispute submitted before this Tribunal is 

fundamentally connected to the terms of the Agreement, as the circumstances that form the 

cause of action arise from the passage of the Decree164 and the subsequent licensing issues 

faced by the Claimant,165 all of which are part of the obligations of the Claimant under Art. 2 

of the Agreement166. While the Claimant may be relying on a treaty obligation to justify the 

claim, as in SGS v. Philippines,167 the contractual issues and the treaty claim made by the 

claimant are so closely related so as to be inseparable, and thus should be subject to the 

exclusive jurisdiction clause of the contract. 

89. Thus, the Respondent submits that the exclusive jurisdiction clause within the Agreement is 

applicable, and the correct forum for the dispute remains the local courts of Kronos. Therefore, 

the Claimant’s Claims before this Tribunal are inadmissible. 
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III. THE RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

ARBITRAL TRIBUNAL 

90. A counterclaim is admissible even if it is not expressly mentioned in the BIT.168 As established 

in Amto,169 two requirements need to be satisfied for the admissibility of counterclaims. Firstly, 

the tribunal needs to have jurisdiction ratione materiae over the counterclaims; and secondly, 

there must be a connection between the principal claim and the counterclaim.  

91. The Respondent submits that this Tribunal has jurisdiction to hear and can admit the 

Respondent’s Counterclaims. The submission is five-fold: firstly, the Tribunal has jurisdiction 

ratione materiae over the Counterclaims (3.1); secondly, there exists a connection between the 

principal Claims and the Counterclaims (3.2); thirdly, the requirements under Art. 11(2) of the 

BIT would not act as a bar to the admissibility of the Counterclaims (3.3); fourthly, the 

asymmetric nature of the BIT cannot be a bar to the admissibility of the Counterclaims (3.4); 

and fifthly, Art 9.2 of the BIT imposes an obligation on the investor to compensate the host 

State for the damage caused to the environment (3.5). 

3.1 THE TRIBUNAL HAS JURISDICTION RATIONE MATERIAE OVER THE COUNTERCLAIMS 

92. There is uniformity in arbitral practice that IIAs are required to be interpreted in accordance 

with Art. 31 of the VCLT,170 as has been established earlier. Hence, Art. 11 of the BIT, which 

is the dispute settlement clause, should be interpreted in line with the preamble and other 

articles of the BIT.  

93. Consent is the cornerstone of any arbitration proceeding.171 A tribunal will have jurisdiction 

ratione materiae over the Counterclaims if both parties give their consent to the same.172 

Consent of a State can be inferred from the dispute resolution clause of a BIT. Moreover, the 

Claimant, upon filing its Request on the basis of the dispute resolution provision, gives its 

consent for adjudication of disputes falling within its ambit.173 Thus, the consent of both the 

parties can be inferred from the dispute resolution clause of the BIT.174  
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3.1.1 Both parties have given their consent through Art. 11 of the BIT 

94. Consent in relation to the admissibility of Counterclaims can be inferred through the various 

sub-clauses of Art. 11 of the BIT. While ascertaining whether the consent requirement is 

satisfied, Art. 11 should be read in its entirety.175 The Claimant cannot pick and choose between 

various sub-clauses of Art. 11.176  

a) Art. 11(1) of the BIT is broad enough to include Counterclaims within its ambit  

95. Art. 11(1) of the BIT defines ‘investment dispute’.177 Respondent submits that the ambit of Art. 

11(1) is broad enough to include Counterclaims.  

i. The disputes which can be raised under Art. 11(1) are not restricted only to the extent of 

obligations of the Respondent under the BIT  

96. Art. 11(1) of the BIT states that:  

For the purposes of this Article, an investment dispute is a dispute between a 

Contracting Party and an investor of the other Contracting Party…  

97. This phrasing is pari materia to Art. X(1) of the Argentina-Spain BIT. In Urbaser, this was 

interpreted by the tribunal to clearly indicate that there is complete neutrality towards the 

identity of the parties as claimant or respondent giving the State a right to sue in relation to 

disputes falling within the ambit of an ‘investment dispute’.178  

98. Art. 9 of the Greece-Romania BIT states: 

Disputes between an investor of a Contracting Party and the other Contracting 

Party concerning an obligation of the latter under this Agreement, in relation to an 

investment of the former.  

99. This provision was interpreted in Roussalis to clearly limit the jurisdiction of the tribunal to 

only claims brought by investors concerning the obligations of the host State, making the 

counterclaims inadmissible.179  

100. It is submitted that if it was the intention of Contracting Parties to restrict the jurisdiction of 

the Tribunal to only claims raised by investors about the obligations of the host State, a 

restrictive provision similar to Art. 9 of the Greece-Romania BIT would have been adopted 

and not a broad provision similar to Art. X(1) of the Argentina-Spain BIT. Therefore, since the 
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latter has been adopted, Art. 11(1) of the BIT is not restricted only to the extent of disputes 

arising out of obligations of the host State.  

ii. The subject matter of ‘investment dispute’ is wide enough  

101. The subject matter of an ‘investment dispute’ under the BIT is covered under clauses (a), (b) 

and (c) of Art. 11(1) of the BIT.180 These clauses are pari materia to the US-Estonia BIT.181 A 

dispute settlement provision with such a wide subject matter is considered to cover 

counterclaims as well.182 In fact, it is considered a counterclaims-friendly provision.183 Hence, 

Art. 11(1) is broad enough to include Counterclaims within its ambit.  

b) The phrasing of Art. 11(4) is broad enough to include Counterclaims within its ambit 

102. The phrasing of Art. 11(4) of the BIT is pari materia to Art. 8(1) of the Israel-Uzebikistan BIT. 

In Metal-Tech, the tribunal held that Art. 8(1) is not restricted to disputes raised by investors 

only.184 Therefore, it is submitted that Art. 11(4) of the BIT is broad enough to cover 

Counterclaims as well.  

c) There exists a presumption in favor of the admissibility of the Counterclaims 

103. If a BIT excludes specific counterclaims, it can be presumed that other counterclaims which 

are not excluded are admissible.185 If it were the intention of the parties to exclude a particular 

counterclaim, it would have done so, as has been done in relation to other specific 

counterclaims.186  

104. In the present case, Art. 11(5) of the BIT specifically excludes counterclaims in relation to 

insurance and indemnity contracts.187 However, no specific exclusion has been made with 

respect to counterclaims arising due to environmental and public health harms. The current 

Counterclaims are in relation to these areas.188   
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105. Hence, it is submitted that since no such specific exclusion has been made in relation to the 

Counterclaims raised in the present case under Art. 11(5) of the BIT, there exists a presumption 

in favour of the admissibility of the Counterclaims. 

3.1.2 Consent to the Counterclaims can be inferred from the application of the SCC Rules 

106. When the parties give their consent to the application of arbitral rules that deal with 

counterclaims, they automatically consent to admission and adjudication of 

counterclaims.189 In Goetz, it was held that consent to the ICSID convention, which allows 

adjudication of counterclaims under Art. 46, amounts to consent to counterclaims regardless of 

the wording of the relevant dispute resolution clause.190 

107. In the present case, under Art. 11(3) of the BIT, the parties have given their consent to the 

application of the SCC Rules. The SCC Rules provide for submission of a preliminary 

statement of counterclaims by the Respondent in its Answer.191 Counterclaims may be included 

in the Respondent’s Statement of Defence.192 The SCC Rules also deal with other procedual 

aspects like amendment of counterclaims raised in a proceeding193, provision of security for 

costs by counterclaimant,194 etc. 

108. Hence, the Respondent submits that the SCC Rules provide for admission and adjudication of 

the Counterclaims. Thus, by giving its consent for application of the same, both the parties 

have consented to admission of the Counterclaims. 

3.2 THERE EXISTS A CONNECTION BETWEEN THE PRINCIPAL CLAIM AND THE 

COUNTERCLAIMS 

109. The basic test to satisfy ‘connection’ is that of factual nexus between the main claim and the 

counterclaim.195 However, in Saluka, along with the factual nexus test, the legal symmetry test 

i.e. the main claim and the counterclaim should arise from the same legal source, was 
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propounded for satisfaction of the ‘connection’ requirement.196 The said requirement was 

subsequently affirmed in Paushok.197  

3.2.1 The legal symmetry requirement enunciated in Saluka and Paushok does not merit 

consideration  

110. Tribunals in Saluka198 and Paushok199 held that the principal claim and the counterclaim should 

have a common origin and identical source for the connection requirement to be satisfied, by 

heavily relying upon Klockner200, American Bell201 and Harris202. However, these cases had 

their disputes originating from a contract. This made the application of such a stringent 

requirement in those cases practicable as the claim and the counterclaim had an identical source 

i.e. that the contract itself.  

111. However, with respect to counterclaims under investor-State arbitration, such a requirement is 

widely criticised for its impractical nature.203  BITs are generally asymmetric in nature where 

the obligations are only imposed on the host State. Therefore, the source of a counterclaim 

cannot be the BIT as no obligations are imposed on the investor under the BIT.204 Such a 

requirement cannot be satisfied and thus, will make admissibility of any counterclaim virtually 

impossible.205  

112. Further in Saluka, it was held that any counterclaim arising out of domestic law is in itself not 

admissible as the connection requirement is not satisfied.206 In arriving at such a conclusion, 

the tribunal in Saluka strongly relied on the decision in Amco.207 However, such reliance is 

flawed because in Amco, the tribunal rejected the counterclaims raised by Indonesia on the 

basis of jurisdiction, and not on the basis of the connection requirement.208 

                                                 

 

196 Saluka, ¶76. 

197 Paushok, ¶693.  

198 Saluka, ¶79. 

199 Paushok, ¶694. 

200 Saluka, ¶65. 

201 Saluka, ¶69. 

202 Saluka, ¶73. 

203 Douglas I, p.1. 

204 Farmer, p.42. 

205 Lalive, p.143. 

206 Saluka, ¶79; Paushok, ¶694. 

207 Saluka, ¶75.  

208 Amco, ¶127. 



ARGUMENTS 

24 

 

113. Thus, it is submitted that the legal symmetry requirement stated in Saluka and Paushok does 

not merit consideration.  

3.2.2 Arguendo, in any case, the ‘legal symmetry’ requirement is satisfied  

114. As submitted before, the legal symmetry requirement will be satisfied if the claims and 

counterclaims arise from the same source or have a common origin.  

115. In the present case, the Claims arise due to alleged violation of Art. 7 of the BIT. The 

Counterclaims arise due to violation of Art. 9.2. of the BIT. Both the Claims and the 

Counterclaims arise out of an identical source i.e. the BIT. Therefore, the legal symmetry 

requirement is, in any case, satisfied.  

3.2.3 The ‘factual nexus’ requirement is satisfied 

116. In Urbaser, it was held that the connection requirement will be satisfied if there exists a factual 

nexus between the principal claim and the counterclaim. The test in order to determine if there 

exists a factual nexus is firstly, the claim and the counterclaim should be part of the same factual 

complex and secondly, the respondent should rely on identical facts in order to refute 

allegations of the claimant and to establish counterclaims against it.209 

117. In the present case, the principal claim arises due to the prohibition on lindoro mining.210 The 

Counterclaims of the Respondent arise due to the harm caused by lindoro mining.211 Hence, 

the principal claim and the Counterclaim are part of the same factual complex. Further, the 

Respondent has relied on the harm caused by lindoro mining to refute the allegations of the 

Claimant212 and establish its Counterclaims213. Thus, in view of the same, the ‘factual nexus’ 

requirement is satisfied. 

3.3 THE REQUIREMENTS UNDER ART. 11(2) OF THE BIT WOULD NOT ACT AS A BAR TO 

ADMISSIBILITY OF THE COUNTERCLAIMS 

118. Art. 11(2) requires that consultation and negotiation should take place between the Claimant 

and the Respondent State before initiation of any investment dispute. Further, it only provides 

the Claimant with the locus standi to raise an investment dispute. However, these requirements 

would not act as a bar to admissibility of the Counterclaims. 
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3.3.1 The requirement of negotiation and consultation is a mere procedural requirement 

and is not mandatory 

119. The requirement of negotiation and consultation merely provides an opportunity to the parties 

to settle their disputes amicably. However, this requirement is not mandatory and is merely 

procedural.214 Therefore, non-observance of the condition would not act as a bar to the 

admissibility of the claims.215  

120. Hence, the non-observance of the condition of negotiation and consultation prescribed under 

Art. 11(2) of the BIT would not act as a bar to the admissibility of the Counterclaims.  

3.3.2 Locus standi in favor of the Claimant is a general arbitral practice and cannot be a 

bar to admissibility of the Counterclaims 

121. In investment arbitration, a State, through the dispute resolution clause, makes a standing offer 

to arbitrate to eligible investors of the other signatory State.216 This offer is accepted and 

arbitration is initiated by the claimant filing a request for arbitration.217 Therefore, as per 

general arbitral practice, only the Claimant has the right to raise disputes. However, such a 

limited locus standi in favor of the Claimant cannot act as a bar to the admissibility of the 

counterclaims as long as there is a broad ratione materiae provision which allows it.218  

122. In the present case, Art. 11(1) of the BIT is broad enough to include the Counterclaims. 

Therefore, it is submitted that the limited locus standi afforded in Art. 11(2) cannot act as a bar 

to admissibility.  

3.4 ASYMMETRIC NATURE OF THE BIT CANNOT BE A BAR TO THE ADMISSIBILITY OF 

THE COUNTERCLAIMS 

123. In Urbaser, it was held that the counterclaims will not be barred due to the asymmetric nature 

of the BIT when the dispute settlement provision provides for possibility of admissibility of 

counterclaims, provided the same are prima facie in relation to investment dispute under the 

BIT.219  
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124. In the present case, any dispute related to the Agreement falls within the ambit of ‘investment 

dispute’ under Art. 11(1) of the BIT.220 The Counterclaims are raised due to the harm caused 

by the subject matter of the Agreement i.e. the exploitation of lindoro.  

125. Thus, the asymmetric nature of the BIT would not act as a bar to admissibility of the 

Counterclaims as there exists a possibility of admissibility of the Counterclaims as established 

in argument 3.1.1 and the Counterclaims are prima facie connected to ‘investment dispute’. 

3.5 ART. 9.2 OF THE BIT IMPOSES AN OBLIGATION ON THE INVESTOR TO COMPENSATE 

THE HOST STATE FOR THE DAMAGE CAUSED TO THE ENVIRONMENT 

126. The polluter-pays principle requires that the costs of pollution should be borne by the person 

responsible for causing the pollution.221 Essentially, this principle imposes the cost of pollution 

abatement on polluters, rather than on their governments.222 There is emerging consensus in 

the international community that this principle is applicable at the domestic level.223  

127. This is reflected in Principle 16 of the Rio Declaration, which states that national authorities 

should promote the internatilization of environmental costs and that polluters should bear the 

cost of pollution.224 The phrasing of Principle 16 is almost pari materia to the latter part of Art. 

9(2).   

128. Art. 27 of the SCC Rules stipulate that if the parties fail to agree on the applicable law, the 

Arbitral Tribunal shall apply the law that it considers most appropriate.225 In the absence of an 

applicable law provision in IIAs, tribunals usually apply international law, including provisions 

of the relevant IIA and the host State law.226 

129. Both Ticadia and Kronos are parties to the 1995 Convention.227 Art. 2(5)(b) of the 1995 

Convention stipulates that the Contracting Parties shall be guided by the polluter-pays 

principle, by virtue of which costs of pollution prevention, control and reduction measures shall 

be borne by the polluter.228 Further, Art. 5(b) of the Protocol on Water and Health to the 1995 
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Convention clearly stipulates that the Contracting Parties shall be guided by the polluter-pays 

principle while taking measures to implement the Protocol.229 

130. The BIT requires the Contracting Parties and the investors to give due regard to the general 

principles of international environmental law, including polluter-pays and other precautionary 

principles.  

131. Similarly, Art. 9.2 of the BIT requires the Contracting Parties to take precautionary measures 

to prevent or minimize environmental degradation and imposes an obligation on the polluting 

entity to bear the cost of pollution, with due regard to the public interest and without distorting 

investment or international trade.230 This obligation is imposed pursuant to the goal of 

sustainable development.   

132. The Respondent submits that Art 9.2, when interpreted in light of the Preamble and the 

applicable international legal instruments, clearly imposes an obligation on the investors of the 

other Contracting Party to compensate for the environmental damage caused by them. 

Consequently, a corresponding right is conferred by the BIT in favour of the host State to be 

compensated for the damage caused to its environment. 
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MERITS 

IV. THE ENACTMENT OF PRESIDENTIAL DECREE NO. 2424, ITS IMPLEMENTATION AND 

OTHER RELATED ACTS OF THE RESPONDENT (JOINTLY ‘MEASURES’) AMOUNT TO 

EXPROPRIATION OF CLAIMANT’S INVESTMENT IN VIOLATION OF THE BIT 

133. The Respondent submits that the Measures do not amount to expropriation in violation of the 

BIT on three grounds: firstly, the Measures are not expropriatory in nature (4.1); secondly, 

arguendo, non-payment of compensation does not amount to violation of the BIT (4.2); and 

thirdly, without prejudice to the aforementioned arguments, the Measures are protected under 

Art. 10 of the BIT (4.3). 

4.1 THE MEASURES ARE NOT EXPROPRIATORY IN NATURE 

134. Art. 7 of the BIT deals with expropriation. However, no definition of the term ‘expropriation’ 

has been provided under Art. 7 of the BIT. In order to ascertain the precise meaning of  

expropriation, judicial interpretations of the term by various arbitral tribunals and courts must 

be considered.231  

135. Generally, expropriation takes place through formal transfer of title of a claimant’s 

investments.232 This is called ‘direct expropriation’.233 In the present case, the Decree merely 

terminated the Agreement and revoked the licenses issued to the Claimant,234 which does not 

amount to formal transfer of title from the Claimant of its investment in the Respondent’s 

territory. Thus, the Measures do not amount to ‘direct expropriation’ of the Claimant’s 

investment. 

136. Further, expropriation can also take place indirectly; this is called ‘indirect expropriation’.235 

The test to ascertain ‘indirect expropriation’ is that of ‘substantial deprivation’.236 Indirect 

expropriation takes place when a governmental measure substantially deprives the investor of 

its business activities.237 However, if such a governmental measure is enacted in the exercise 
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of the State’s right to regulate i.e. in the exercise of the State’s police powers, it does not amount 

to expropriation.238   

4.1.1 The Measures were not in the exercise of the Respondent’s sovereign power 

137. States assume obligations under an IIA only when they enact measures in exercise of its 

sovereign powers.239 Therefore, any measure of the State interfering with the rights of an 

investor will amount to expropriation only if it is enacted in the exercise of its sovereign 

power.240 However, an act of the State such as a Presidential Decree or a governmental order 

is not necessarily a result of the exercise of its sovereign power.241 When the State merely acts 

as a contracting party, the concerned acts do not amount to expropriation.242  

138. This principle originated from the distinction between ius imperii and ius gestionis under 

international law.243 A State is considered to merely act as a contracting party to a contract 

when its actions are not beyond or in excess of that which an ordinary contracting party, in 

place of the State, would have adopted.244  

139. In the present case, the Claimant has alleged that its investment was expropriated due to the 

enactment of the Decree,245 which terminated the Agreement.246 However, under the 

Agreement, the Claimant was under an obligation to adopt good practices for the sustainable 

exploitation of lindoro,247 which it has prima facie failed to fulfill. The Claimant was the sole 

operator involved in the activity of lindoro mining,248 which has caused contamination of the 

Rhea River.249  

140. The Respondent submits that it terminated the Agreement in light of breach of the aforesaid 

obligation by the Claimant pursuant to the Agreement. Any ordinary contracting party in place 

of the Respondent would have adopted the same measure i.e. terminate the Agreement, for the 
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breach committed by the Claimant. Therefore, the Respondent merely acted as a contracting 

party when terminating the Agreement.  

141. Hence, the Measures were not enacted by the Respondent in exercise of its sovereign power 

but as a contracting party, therefore not amounting to expropriation.  

4.1.2 Arguendo, the Measures do not amount to substantial deprivation of Claimant’s 

investment 

142. The test for determination of substantial deprivation is that of loss of control.250 An investor is 

not substantially deprived of its investment when it still has complete control over it.251 It is 

only when the investor is deprived of the necessary control over its investment that substantial 

deprivation takes place.252  

143. In El-Paso it was held that mere loss of value cannot itself amount to substantial deprivation. 

It is only when there is loss of control coupled with loss of value that the investment of the 

claimant will be said to be substantially deprived.253 

144. In the present case, the Measures merely terminated the Agreement and revoked the licenses 

of the Claimant.254 It did not assume control over the investment made by the Claimant in 

Respondent’s territory, such as infrastructure facilities developed for lindoro mining. 

145. The Claimant was in complete control over its investment. Mere loss of value incurred by the 

Claimant due to shutting down of its mining operations cannot alone lead to a finding of 

substantial deprivation. 

4.1.3 Arguendo, the Measures were enacted by the Respondent in the exercise of its police 

powers 

146. The Police Powers doctrine is a part of general international law.255 The right to regulate is an 

ordinary expression of the Police Powers doctrine256 so long as it is bonafide.257 Any measure 

enacted in the exercise of Police Powers doctrine does not amount to expropriation.258 
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However, there are certain requirements that need to be satisfied for the application of the 

Police Powers doctrine.  

147. A measure will be a valid exercise of Police Powers and will not amount to expropriation if it 

is for a public purpose, non-discriminatory in nature, enacted in accordance with due process 

and if it does not violate the legitimate expectations of the investor.259 The Respondent submits 

that the Measures satisfy all these conditions and therefore do not amount to expropriation.  

a) The Measures were for the public purpose of protecting the environment and public health  

148. Any measure enacted for the purpose of environmental protection and public health is 

justifiable and falls within the ambit of the Police Powers doctrine.260 In Morris, the tribunal 

held that protection of health is an essential manifestation of the State’s police powers.261 

Further, in Methanex Award, measures enacted to protect the environment were also considered 

to be for a public purpose.262 

149. In the present case, the Measures were enacted pursuant to the Study Report prepared by the 

Kronian Federal University,263 which is based upon independent investigation.264 The Study 

Report concluded that there was contamination of the Rhea River, the largest river265 and a 

major supplier of water266 in the Respondent’s territory, and that the Claimant’s activities were 

the direct cause of the contamination, making it one of the top three most polluted rivers in the 

world.267  

150. If urgent action was not taken, the decontamination of the Rhea River would have become 

unfeasible.268 Hence, the Measures were enacted for the prevention of immediate harm to and 

protection of the River, an important part of the Respondent’s environment.  

151. Further, the Study Report also noted that there was a 45% increase in CVD among the Kronian 

population from 2011,269 a year after Claimant shifted its operations from Ticadia to the 
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Respondent’s territory.270 The Study Report could not identify any other factor other than the  

mining of lindoro by the Claimant that may have caused a sudden increase in CVD.271  

152. With respect to Microcephaly, the Study Report noted that the disease was virtually non-

existent in the Respondent’s territory before the commencement of the Claimant’s activities.272 

However, during the study, 88% of the examined newborns showed early symptoms of 

Microcephaly,273 drawing a link between Microcephaly and the Claimant’s activities.274 

Therefore, there existed an apprehension of harm to the health of Kronian citizens.   

153. The Respondent’s measures were in furtherance of its obligations under the Protocol. The 

Protocol, which is signed and ratified by the Respondent, recognizes the ‘precautionary 

principle’ and requires the Respondent to enact any measure in order to protect, control or 

reduce water-related disease even if there is no scientific certainty in relation to such human 

health concerns.275 Measures were undertaken to protect the health of the Kronian population 

from water-related diseases caused by the Claimant’s activities.  

154. In view of the same, the Respondent submits that the Measures were enacted in order to protect 

the public health of the Kronian population along with the environment and were therefore for 

a public purpose.  

b) The Measures are non-discriminatory in nature 

155. A measure will be discriminatory in nature if it differentiates between two entities which are 

in similar or ‘like circumstances’.276 However, in order to ascertain if the two entities are in 

similar or like circumstances, the regulatory purpose of the measure should be given sufficient 

consideration.277 In Parkerings, two entities that were engaged in the same activity were 

differentiated. However, it was held that the measures were non-discriminatory in nature as 

such discrimination was in furtherance of the regulatory purpose of protecting a UNESCO 

heritage site.278  
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156. In the present case, the Claimant’s mining released a toxic substance called ‘graspel’,279 which 

contaminated the Rhea River.280 This resulted in a threat to public health.281 It is in these 

circumstances that the Measures were enacted with the objective of curbing the harm caused 

due to the release of ‘graspel’.  

157. There is no evidence available regarding the release of ‘graspel’ by other mining activities. 

Further, as per UPS282, the burden of proof is on the Claimant to prove that other mining 

activities also release ‘graspel’. However, they have been unable to do so.283 

158. Therefore, the Respondent submits, considering that the purpose of the Measures were to 

prevent the harm caused by activities that release ‘graspel’, the Claimant’s mining activies and 

other mining activities are not in ‘like circumstances’. Thus, the Measures do not discriminate 

between Claimant and other mining companies. 

c) The Measures do not violate the due process requirement  

159. The due process requirement is violated only when the administrative irregularity is grave 

enough to shock judicial propriety.284 In Levi, no opportunity of hearing was provided before 

issuance of a regulation that affected the interest of the claimant. However, it was held by the 

tribunal that such an irregularity does not violate the due process requirement, especially in a 

case where the claimant has sufficient recourse to legal proceedings to challenge the 

regulation.285 

160. In the present case, the Claimant alleged that no opportunity of hearing was provided before 

issuance of the Decree.286 The Respondent, however, submits that the same is a mere 

administrative irregularity. After the Decree was enacted, the Claimant had sufficient recourse 

to legal proceedings to challenge the Decree, which it rightly availed by filing an application 

on September 8, 2016287 challenging the constitutionality of the Decree.288  Therefore, the lack 
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of a hearing before issuance of the Decree does not amount to a violation of the due process 

requirement. 

d) The Measures do not frustrate the legitimate expectations of the Claimant  

161. The doctrine of legitimate expectations only protects expectations based on specific unilateral 

representations or commitments which have been relied upon by the investor.289 The 

Respondent submits that no legitimate expectations of the Claimant were violated in the present 

case.  

i. No legitimate expectations can arise from Presidential Statements  

162. Political statements have the least legal value in the determination of the legitimate 

expectations of an investor.290 In El-Paso, it was held that: 

a declaration made by the President of the Republic clearly must be viewed by 

everyone as a political statement, and this Tribunal is aware, as is every individual, 

of the limited confidence that can be given to such political statements in all 

countries of the world……But it is one thing to be induced by political proposals 

to make an economic decision, and another thing to be able to rely on these 

proposals to claim legal guarantees.291  

163. In the present case, no legitimate expectations can arise from the Presidential Statements292 as 

they were merely political statements. They may have induced the Claimant to continue its 

investment in Respondent’s territory, however, they created no legal guarantees.  

ii. Arguendo, the Presidential Statements did not make any specific commitment to the 

Claimant  

164. Legitimate expectations arise only when they are based on specific and unambiguous 

commitments or assurances made by the host State.293 In White Industries, the director of the 

claimant received various representations from Indian Government officials that it was safe for 

the claimant to invest in India. However, it was held by the tribunal that such representations 

were vague and ambiguous and therefore, could not be give rise to any legitimate 
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expectations.294 Hence, specificity of the commitment or assurance is an essential requirement 

for creating legitimate expectations.295 

165. In the present case, the Presidential Statements have merely acknowledged the contributions 

of the Claimant’s activities to the Respondent’s economy296 and citizens297. No specific 

assurance or commitment has been made in relation to non-introduction of a regulatory 

framework. Only a vague assurance of providing support to Claimant’s activities was provided 

by the Presidential Statements.298 In the absence of any specific commitment, no legitimate 

expectation can exist. 

iii. The Agreement does not have a ‘stabilization clause’ 

166. A State has the right to modify its legal framework at its own discretion.299 Therefore, 

amendments to the existing legal framework is within the State’s right to exercise its sovereign 

legislative power.300 Generally, there is no legitimacy in an expectation that the laws will not 

change except in a case where there is a stabilization clause present in the investment 

agreement.301 A stabilization clause freezes the applicable law from the time of making an 

investment which in effect means that the State cannot modify or alter its legal framework in 

relation to the investment.302 Therefore, in the absence of a stabilization clause, alteration or 

amendment of regulatory framework by the State would not frustrate any expectation of the 

investor.303  

167. In the present case, the Agreement does not contain a ‘stabilization’ clause.304 Therefore, the 

Respondent submits that introduction of a new regulatory framework in the form of the KEA 

does not frustrate any expectation of the Claimant.  
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iv. The Claimant had sufficient notice about the Measures  

168. The US courts jurisprudence on ‘takings’ clauses, which is similar to the law of expropriation, 

can be taken into consideration.305 The US courts have consistently held that a person would 

not have protected expectations if they have notice that such expectations may be frustrated.306 

In Ruckelshaus, a legislation allowed disclosure of trade secrets collected at the time of 

registration of the product. It was held that the applicant did not have any reasonable investment 

backed expectations in relation to the disclosure as it had notice about it.307  

169. In the present case, the Agreement imposed an obligation on the Claimant to adapt to new 

laws.308 Further, the Agreement also provided for automatic changes in the conditions for 

issuance of a license to exploit lindoro upon passage of such laws.309 Therefore, by virtue of 

these clauses, the Claimant had sufficient notice about the possibility of the introduction of a 

new regulatory framework.  

170. Thus, the enactment of the KEA did not frustrate any legitimate expectations. 

4.1.4 The Measures satisfy the test of proportionality  

171. Any measure that is proportional to the public interest which is sought to be protected is not 

expropriatory in nature.310 The proportionality test involves a three step assessment procedure 

which includes an assessment of the suitability of the measure for the realization of the specific 

governmental purpose, an examination of the necessity of the measure, namely if there is a 

relatively less restrictive measure available that could serve the same purpose, and finally an 

evaluation of the effects of the measure on the investor’s rights that have been affected in 

relation to the public goal.311 

172. In the present case, as submitted in argument 4.1.3.a, the Measures were enacted in order to 

curb the environmental and health concerns caused the Claimant’s mining. The circumstances 

required urgent action in order to ensure that the decontamination of the Rhea River remained 

feasible.312 Therefore, a complete prohibition on the Claimant’s mining activity was the only 
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option available. Any other alternative measure which allowed the Claimant’s activities to 

continue would have made the decontamination of the Rhea River unfeasible.  

173. Further, the Claimant’s right to gain profits is the sole right affected by the Measures. 

Therefore, the Respondent submits that the Measures enacted to protect genuine public interest 

were proportionate to the harm caused to the Claimant i.e. mere loss of profitability.  

4.2 ARGUENDO, NON-PAYMENT OF COMPENSATION IS NOT IN VIOLATION OF THE BIT  

174. International law generally considers measures enacted pursuant to the Police Powers doctrine 

as non-compensable.313  

175. In the present case, as submitted in argument 4.1.3, the Measures were enacted by the 

Respondent in exercise of its police powers. Therefore, even if the Measures amounted to 

expropriation, the Respondent is not liable to pay compensation for the same. Thus, non-

payment of compensation would not amount to any violation of the BIT.  

4.3 IN ANY CASE, WITHOUT PREJUDICE TO THE AFORESAID, THE MEASURES ARE 

PROTECTED UNDER ART. 10 OF THE BIT.  

176. Art. 10 of the BIT is a General Exception provision. Any measure which satisfies the requisite 

conditions enunciated under Art. 10 of the BIT would not be in violation of the BIT.314 The 

Respondent submits that the Measures are protected as the requisite conditions under Art. 10 

of the BIT are satisfied.  

4.3.1 The interpretation and jurisprudence under Art. XX of GATT, 1994 should be given 

sufficient consideration. 

177. It is a well established principle of treaty interpretation that pari materia provisions and the 

jurisprudence developed under such provisions should be given sufficient consideration.315 The 

same rule has been applied in investment treaties as well. In Continental Casualty,316 Art. XI 

of the Argentina-U.S. BIT was pari materia to Art. XX of the GATT, 1947, thus the tribunal 

considered the jurisprudence and interpretations under Art. XX in order to interpret Art. XI. 

178. In the present case, Art. 10 of the BIT is pari materia to Art. XX of the GATT, 1994. Therefore, 

the Claimant submits that the jurisprudence and interpretations under Art. XX of GATT, 1994 

should be considered when interpreting Art. 10 of the BIT. 
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4.3.2 The Measures were enacted in furtherance of the policy objective of protection of 

health 

179. The primary requirements for seeking protection under Art. 10 of the BIT are that the 

Respondent should make a policy decision regarding one of the objectives enunciated under 

Art. 10(1) and the Measures should be sufficiently connected to that policy.317 The Respondent 

submits that these requirements are satisfied,  

a) The policy decision made by the Respondent is in consonance with the objective of protection 

of human health under Art. 10(1)(a) of the BIT 

180. Art. 10(1)(a) of the BIT enunciates the policy objective of protecting human health. This 

provision allows a State to prioritize human health over other aspects.318 Further, the policy 

choices made by a State cannot be questioned. It is within the authority of the State to decide 

the policy objective it seeks to achieve as well as the level of protection it wants to obtain.319 

Therefore, so long as the policy decision is taken to reduce the risk posed to human health, it 

will fall within this policy objective.320   

181. In the present case, as submitted in argument 4.1.3.a, there were widespread and ever increasing 

public health risks in relation to CVD and Microcephaly due to the Claimant’s lindoro mining. 

The Respondent submits that the policy objective behind the implementation of the Measures 

was to curb the widespread public health risk at the earliest. Therefore, the policy objective 

was designed to protect human health.  

b) The Measures have sufficient connection with the policy decision 

182. A measure is said to have a connection with the policy decision if it addresses and resolves the 

risks for which the policy decision was made.321  

183. In the present case, the Respondent submits that the Measures imposed a ban on the Claimant’s 

lindoro mining322 and therefore resolved the various health risks associated with the it. Thus, 

the Measures have sufficient connection with the policy objective.  
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4.3.3 The Measures are necessary 

a) The Measures protect vital interests 

184. A measure is ‘necessary’ if it is enforced to protect common interests or values of vital 

importance.323 Protection of humans from various health risks is as an interest of vital 

importance.324  

185. The Respondent submits that since the Measures were enforced to protect the Kronian 

population from various health risks arising from the Claimant’s lindoro mining, they protect 

vital interests.  

b) The Measures make material contribution towards the goal 

186. It is also required that the measure makes a material contribution towards attainment of the 

object for which it was enforced.325  

187. In the present case, through the implementation of the Measures, there has been a complete ban 

on lindoro mining and thus the associated health risks.326 Thus, the Measures make a material 

contribution towards the objective of protecting public health.  

c) There are no reasonably available alternative measures present 

188. If there exists a reasonably available alternative measure, then a measure is not necessary. 

However, the burden of proof of showing the existence of a reasonably available alternative 

measure lies with the Claimant.327 In any case, a measure is considered as a reasonable 

alternative measure if it can achieve the policy objective for which the original measure was 

enacted.328  

189. However, if it is shown that the alternative measure does not achieve the desired level of 

protection in order to achieve the policy objective, then the measure will not be considered as 

a reasonable alternative measure.329 A measure that involves continuation of the risk which the 

original measure seeks to halt cannot be considered as a reasonable alternative measure as the 

desired level of protection is not achieved.330  
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190. In the present case, by imposing a complete ban on the Claimant’s lindoro mining activity, the 

Respondent intends to completely halt the public health risks in relation to CVD and 

Microcephaly.  

191. The Respondent submits that the level of protection achieved by the Measures through a 

complete halt on lindoro mining  could not have been achieved by other alternative measures. 

Implementation of a waste management protocol would have continued the risk of CVD and 

Microcephaly arising from Claimant’s lindoro mining activity.  

4.3.4 The Measures are not arbitrarily and unjustifiably discriminatory  

192. Any measure which is arbitrarily and unjustifiably discriminatory is not protected under Art. 

10 of the BIT.331 However, mere discrimination between two activities does not amount to 

violation of this requirement.332 It is only when the measure is discriminatory in an arbitrary 

and unjustifiable manner that a violation of this requirement occurs. 

a) The discrimination caused could not be foreseen and was unavoidable 

193. In US-Gasoline, it was held that an unjustifiable discrimination is one which could have been 

foreseen and was avoidable.333 Therefore, any discrimination which could not have been 

foreseen and was unavoidable would not amount to unjustifiable discrimination.  

194. In the present case, the Study Report confirmed that graspel was released by the Claimant’s 

mining.334 However, no evidence is available regarding other mining activities to date.  

195. Therefore, the Respondent submits that even if other mining activities released graspel, the 

same could not be ascertained by the Respondent at the time of enactment of the Decree due to 

paucity of evidence. Thus, any such discrimination could not be foreseen.  

b) In any case, the discrimination is consistent with the policy objective 

196. A measure is arbitrary and unjustifiably discriminatory only when the discrimination caused 

by such measure is inconsistent with its policy objective .335 A justifiable discrimination should 

have sufficient connection with the policy objective of the measure.336 

197. In the present case, the policy objective required urgent measures. Therefore, it was not 

possible at the time of enactment of the Decree to conduct a study to ascertain if other mining 
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activities also raised similar concerns. Thus, the Respondent submits that the Measures are 

consistent with its policy objective. 

4.3.5 The Measures are not a ‘disguised restriction on International Trade’ 

198. A measure is not protected under Art. 10 of the BIT if it is a disguised restriction on 

International Trade.337 The two tests evolved in order to determine if a measure is a disguised 

restriction on International Trade are whether the measure is arbitrarily and unjustifiably 

discriminatory and whether the measure is a disguise to conceal a protectionist objective.338 

a) The Measures are not arbitrarily and unjustifiably discriminatory 

199. The requisite conditions required to be complied under the ‘disguised restriction on 

International Trade’ standard are similar to those prescribed under the ‘arbitrarily and 

unjustifiably’ discriminatory standard.339 Therefore, any measure which is arbitrarily and 

unjustifiably discriminatory will automatically become a disguised restriction on international 

trade.340 

200. In the present case as already submitted in argument 4.3.4, the Measures are not arbitrarily and 

unjustifiably discriminatory. Therefore, it is submitted that the Measures are discriminatory in 

this context as well. 

b) The Measures are not a disguise to conceal a protectionist objective 

201. In EC-Asebetos (Panel), it was held that ‘to disguise’ means an intention to conceal or hide. 

Accordingly, a protectionist measure that is disguised in the form of a health protection 

regulation, will be a disguised restriction on international trade.341 

202. In the present case, the Measures were enacted only after considering a Study Report that 

highlighted various public health risks. Therefore, the Respondent submits that the Measures 

were enacted solely with the bonafide purpose of protection of public health and were not a 

disguise to conceal a protectionist objective.  
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PRAYER FOR RELIEF 

The Respondent hereby requests the Tribunal to:  

1. Declare that it lacks the jurisdiction to hear this dispute; 

2. Declare that the Claims are inadmissible before this Tribunal; 

If the Tribunal decides that it has jurisdiction and the Claims are admissible, the Respondent 

requests the Tribunal to: 

3. Declare that the Respondent’s Measures did not amount to expropriation in violation 

of the BIT; 

4. Declare that the Respondent’s Counterclaims are admissible before this Tribunal; and 

5. Find that this Arbitration should proceed to the Quantum and Costs Stage with respect 

to the Counterclaims. 

 

 

Respectfully submitted on this, the 24th day of September 2018 

 

 

By 

Team Kirsch 

On behalf of the Respondent 

The Republic of Kronos 

 


	Team Kirsch
	ARBITRATION UNDER THE SCC ARBITRATION RULES 2017
	THE REPUBLIC OF KRONOS
	SCC Arbitration V2018/003858
	MEMORIAL FOR THE RESPONDENT
	List of Abbreviations
	List of Authorities
	Statement of Facts
	The Parties at dispute
	1. The Claimant is a limited liability company that is incorporated under the laws of Ticadia,  however, their activities are managed by a primarily Kronian Board of Directors.  The Respondent State, Kronos, is an underdeveloped country,  in whose ter...
	2. The Ticadia-Kronos BIT was concluded in June 1995.  Ticadia ratified the BIT in December 1995, and Kronos followed suit in August, 1996.
	The Agreement and Claimant’s Activities
	3. The Respondent’s domestic industry did not have the requisite expertise to mine lindoro.  Therefore, a public auction was conducted by the Respondent which was won by the Claimant.
	4. Subsequently, the Agreement was entered into between the Claimant and the Respondent, defining their rights and obligations in relation to the mining of lindoro in the Respondent’s territory.  The Agreement required the Claimant to adapt to new law...
	5. There was neither a regulatory framework for the mining industry nor a comprehensive environmental legislation in the Respondent’s law at the time of execution of the Agreement.  Therefore, it was only the Agreement which regulated lindoro mining.
	6. The Claimant commenced its activities in 2008.  However, by 2010 it transferred almost all its activities to Kronos and effectively shut down its operations in Ticadia.
	The Kronian Environmental Act, 2015 and subsequent events
	7. In January 2015, there was a change in government of the Respondent.  Subsequently, the KEA was enacted on June 12, 2015.  The KEA is largely based on the Protocol.  It requires safe handling of hazardous wastes  and requires miners to prevent wate...
	8. In October 2015, the Respondent released data which was largely based on inspections conducted from 2011.  The data indicated that the concentration of toxic waste in the Rhea River, the largest river in the territory of the Respondent, has sharply...
	The Study Report and Enactment of the Decree
	9. Subsequently, a study was conducted by Kronian Federal University in order to investigate if the exploitation of lindoro was the cause of the contamination of the Rhea River.  The study was largely based on the independent investigations conducted ...
	10. The Study Report was released on May 15, 2016.  It discovered the presence of a toxic  substance called ‘graspel’ in the Rhea River, which is released through lindoro mining,  and concluded that the contamination of the Rhea River was due to said ...
	11. On the basis of the Study Report which highlighted grave environmental and human health concerns, the Decree was enacted on September 7, 2016.  The Decree prohibited the exploitation of lindoro in the Respondent’s territory,  terminating the Agree...
	Filing of an application before the Kronian courts
	12. On September 8, 2016, an application was filed by the Claimant before the Kronian courts seeking suspension of the Decree  and challenging its constitutionality.
	13. The Respondent announced that the Decree would not be revoked on February 22, 2017.  Subsequently, the Claimant withdrew its application.
	Initiation of present proceedings
	14. On April 22, 2017, the Claimant notified the Respondent that it would pursue legal remedies if no agreement was reached through negotiations. The Respondent declined to negotiate.
	15. The Claimant filed a Request for Arbitration on November 10, 2017.
	Arguments
	I. The Tribunal lacks Jurisdiction over the dispute
	16. The Respondent submits that this Tribunal should decline jurisdiction as the Claimant does not qualify as an investor under the BIT. The Respondent submits this on two grounds: firstly, the BIT cannot be interpreted to solely prescribe a test of i...
	1.1 The BIT cannot be interpreted to solely prescribe a test of incorporation or any specific test of investor status

	17. Art. 11(1) of the BIT states that the parties to an investment dispute must be a ‘Contracting State’ and an ‘investor of the other Contracting State’.  It is common practice for BIT dispute mechanisms to provide a forum solely for the settlement o...
	18. To this end, it is necessary to prove that the Claimant is truly an ‘investor’ as defined by the BIT . This derives from the principle that the scope of investment agreements is delimited primarily through definitions of key terms, such as, inter ...
	19. Considering this, the Respondent submits that the term ‘investor’ must be interpreted in good faith and in line with the object and purpose of the BIT, as per the general principles of international law.  Legal norms and rules necessarily require ...
	1.1.1 The BIT must be properly interpreted

	20. Treaties must be interpreted in good faith, using the ordinary meaning  of the terms. An extension of this is the principle of integration, which postulates that the meaning must be consistent with the context and purpose of the treaty as a whole.
	21. Art. 1(4) of the BIT specifies that an investor would include an Enterprise or Person of a Contracting Party, or the Party itself. However, the standard for what may constitute an Enterprise or Person remains undefined.
	22. In applying the ordinary meaning, one must consider the context of the treaty itself.  Thus, in a BIT, the appropriate applicable standard to be applied is the ordinary meaning attached to investments and the term enterprise must be that applicabl...
	a) The BIT must be interpreted in a balanced manner and in good faith

	23. The general rule of interpretation is that the text must always be taken as the starting point.  As such, no doctrine of restrictive or extensive interpretation of the text of the treaty should prevail.
	24. Also, the dispute resolution provisions and other jurisdictional instruments are subject to interpretation like any other provisions of a treaty; neither more restrictive nor more liberal.  Rather, they must be interpreted objectively and in good ...
	b) The object and purpose of the BIT must be considered when interpreting its clauses

	25. The teleological rule states that a treaty must be interpreted in a manner so as to fulfill its purpose.  Even if treaty terms are ambiguous, they are not to be resolved by applying a strict dictionary meaning, but by preferring an interpretation ...
	26. In order to interpret a treaty in consonance with its object and purpose, it is imperative to consider the consequences of the commitments which the parties may have reasonably contemplated.
	i. The Preamble is the source of the BITs’ object and purpose

	27. The object and purpose of a treaty is usually found in its preamble, and the wording and style of preambles are different from the wording and style of the treaty main text.  The Tribunal must be guided by the purpose of the BIT as expressed in it...
	28. The Preamble of the BIT expresses that its object and purpose are “to promote greater economic co-operation”  and “promotion and the protection of investments of investors of one Contracting Party in the territory of the other Contracting Party”.
	29. Through this language, the BIT establishes reciprocal rights and obligations between the Contracting States,  promoting investments by legitimate investors of the other contracting party and not by the host states nationals. This protection of leg...
	30. As the BIT is intended to protect only those investors, the relationship between the investor and its home State becomes subject to scrutiny. The Claimant cannot state that a test of incorporation is the only applicable test, as its width causes i...
	ii. The presumption of protection is outside the scope of the BIT

	31. The Claimant might argue that, as one objects of the BIT is to promote and protect investments, they ought to be given protection. The assumption that since the object and purpose of a BIT is to protect and promote investments, unrestricted access...
	32. Such an approach undoubtedly favors investors as potential claimants.  This approach is troublesome not only because it is difficult to square a general policy of investment protection with the concept of arbitral procedure, but also because there...
	33. The restrictive interpretation of ‘enterprise’ relied upon by the Claimant to establish incorporation is contrary to the rules of interpretation of treaties as it would result in depriving arbitral awards of a legitimate review,  considering that ...
	34. Thus, in absence of a prescribed and specific standard for an investor, Art. 1(4) of the BIT must be interpreted considering the general standard for an investor under International Investment Law and the object of the treaty. To maintain that the...
	1.2 The Claimant fails to satisfy several tests of investor status

	35. In the absence of a specific standard in the BIT itself, the Claimant must necessarily meet a general standard in line with the objects previously stated.
	36. To this effect, the Respondent submits several tests employed to ascertain the true nature of the relationship between claimants and their purported home states in other cases, which may be applied to the Claimant in this case.
	1.2.1 The effective control of the Claimant company lies in the hands of Kronian nationals

	37. The term ‘control’ means effective control or de facto control.  The prevailing rule is that ownership or control may be indirect.  Application of the control test normally requires the tribunal to pierce the corporate veil.  Indeed, the tendency ...
	38. The tribunal in Thunderbird noted that the claimant in that case exercised significant influence on decision making and that it was the consistent driving force behind the investment’s business endeavors in Mexico.  They stated that control could ...
	39. Further, foreign control must be established as a question of fact, determined not just by shareholding.  Ticadian nationals cannot exercise effective control over the Claimant’s activities merely by virtue of owning majority shares in the Claiman...
	40. In Tokios  and Rompetrol , the tribunals adopted a strict constructionist stance in spite of the control of the foreign companies by nationals of the host States. However, this interpretation has not been generally accepted and was also criticised...
	41. The Claimant’s business activities are largely in the hands of the majority Kronian board of directors,  as well as the Kronian shareholders.  This can be seen from the fact that a globally reputed company made the decision in 2010 to operate almo...
	1.2.2 The Claimant fails the Objective Nationality Test

	42. One of the constitutive principles of the Investment Arbitration is that it was intended to facilitate dispute resolution between a contracting party and a foreign national. The tribunal in Phoenix Action observed that the purpose of the system is...
	43. It follows that an investor, where they assert a nationality, must prove the materiality of that claim. This is the Objective Nationality Test.
	a) The outer limits approach must be applied

	44. In TSA Spectrum,  the tribunal when considering the ICSID Convention observed that the purpose of the Convention is the settlement of investment disputes between States and nationals of other States. This led the tribunal to conclude that, when in...
	45. The tribunal in Vacuum Salt  adopted a similar interpretation. In the view of these two tribunals, even in the absence of fraud or misrepresentation, the ‘outer limits’ of the treaty are breached by finding jurisdiction in circumstances where ulti...
	46. Both of these tribunals proceeded to pierce the corporate veil to find out whether the ultimate owners or controllers of the claimants in those cases were truly foreign, or from the host state. To do so, they pierced successive layers of the corpo...
	47. Similarly, the tribunals in SOABI  and S.A.R.L.   pierced successive corporate layers in identifying foreign control. Writers and commentators are divided on the issue, but a majority appear to favor piercing the veil and finding the real national...
	48. The specific inference in this case is the fact that the Ticadian PE Fund holding 65% of the Claimant’s shares also has shareholders who are not of Ticadian nationality.  If upon piercing the veil of this fund, it is found to be owned or controlle...
	b) The Burden of Proof to establish nationality is on the Claimant

	49. As a party bears the burden of proving the facts it asserts, it is for the claimant to satisfy the burden of proof required at the jurisdictional phase.  In Tulip, the tribunal stated that whilst the objection to nationality was raised by the resp...
	1.2.3 The Claimant conducts substantial business activities in the Republic of Kronos

	50. There is no uniform standard for determining whether an enterprise has ‘substantial business activities’ in a particular country; any number of factors may be relevant to the analysis,  the goal of which is to determine whether the Claimant has an...
	51. It is evident from the facts that the Claimant has almost all its business activities within the territory of Kronos.  In fact, it maintains only a tenuous administrative relationship with Ticadia, fulfilling their legal requirements as a company,...
	II. Claimant’s Claims are not admissible before the arbitral tribunal
	52. The Respondent objects to the admissibility of the Claims before this Tribunal on the grounds that, firstly, the filing of a case before the Kronian courts is a bar to admissibility (2.1), secondly, the claims fail the tests for the application of...
	2.1 The filing of a case before the Kronian courts is a bar to admissibility

	53. Art. 11(3) of the BIT contains what is commonly referred to as a ‘fork-in-the-road’ provision. Under a traditional ‘fork-in-the-road’ provision, an investor must choose between the litigation of its claims in the host State’s domestic courts or in...
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	84. The Respondent submits that regardless of the parties’ own voluntary undertaking as per the  Agreement,  any dispute arising out the Agreement should be submitted to the courts of the Republic of Kronos.
	85. The question of the interplay between BIT compromissory clauses and contractual exclusive jurisdiction clauses under Agreements has been discussed extensively. Initially, in Vivendi I Annulment  and SGS v. Pakistan , the premise that treaty and co...
	86. In SGS v. Philippines  the tribunal countered this stance by expanding the construction of a BIT’s compromissory clause to include contractual claims, thus giving the tribunal jurisdiction over contractual claims. However, the same Tribunal consid...
	87. Further, it was held in the NA Dredging that if the treaty were to override a contractual forum selection clause, such an intention of the state parties would have to be made express.
	88. In the present case, it is submitted that the dispute submitted before this Tribunal is fundamentally connected to the terms of the Agreement, as the circumstances that form the cause of action arise from the passage of the Decree  and the subsequ...
	89. Thus, the Respondent submits that the exclusive jurisdiction clause within the Agreement is applicable, and the correct forum for the dispute remains the local courts of Kronos. Therefore, the Claimant’s Claims before this Tribunal are inadmissible.
	III. The Respondent’s Counterclaims are admissible before the Arbitral Tribunal
	90. A counterclaim is admissible even if it is not expressly mentioned in the BIT.  As established in Amto,  two requirements need to be satisfied for the admissibility of counterclaims. Firstly, the tribunal needs to have jurisdiction ratione materia...
	91. The Respondent submits that this Tribunal has jurisdiction to hear and can admit the Respondent’s Counterclaims. The submission is five-fold: firstly, the Tribunal has jurisdiction ratione materiae over the Counterclaims (3.1); secondly, there exi...
	3.1 The Tribunal has jurisdiction ratione materiae over the Counterclaims

	92. There is uniformity in arbitral practice that IIAs are required to be interpreted in accordance with Art. 31 of the VCLT,  as has been established earlier. Hence, Art. 11 of the BIT, which is the dispute settlement clause, should be interpreted in...
	93. Consent is the cornerstone of any arbitration proceeding.  A tribunal will have jurisdiction ratione materiae over the Counterclaims if both parties give their consent to the same.  Consent of a State can be inferred from the dispute resolution cl...
	3.1.1 Both parties have given their consent through Art. 11 of the BIT

	94. Consent in relation to the admissibility of Counterclaims can be inferred through the various sub-clauses of Art. 11 of the BIT. While ascertaining whether the consent requirement is satisfied, Art. 11 should be read in its entirety.  The Claimant...
	a) Art. 11(1) of the BIT is broad enough to include Counterclaims within its ambit

	95. Art. 11(1) of the BIT defines ‘investment dispute’.  Respondent submits that the ambit of Art. 11(1) is broad enough to include Counterclaims.
	i. The disputes which can be raised under Art. 11(1) are not restricted only to the extent of obligations of the Respondent under the BIT

	96. Art. 11(1) of the BIT states that:
	97. This phrasing is pari materia to Art. X(1) of the Argentina-Spain BIT. In Urbaser, this was interpreted by the tribunal to clearly indicate that there is complete neutrality towards the identity of the parties as claimant or respondent giving the ...
	98. Art. 9 of the Greece-Romania BIT states:
	99. This provision was interpreted in Roussalis to clearly limit the jurisdiction of the tribunal to only claims brought by investors concerning the obligations of the host State, making the counterclaims inadmissible.
	100. It is submitted that if it was the intention of Contracting Parties to restrict the jurisdiction of the Tribunal to only claims raised by investors about the obligations of the host State, a restrictive provision similar to Art. 9 of the Greece-R...
	ii. The subject matter of ‘investment dispute’ is wide enough

	101. The subject matter of an ‘investment dispute’ under the BIT is covered under clauses (a), (b) and (c) of Art. 11(1) of the BIT.  These clauses are pari materia to the US-Estonia BIT.  A dispute settlement provision with such a wide subject matter...
	b) The phrasing of Art. 11(4) is broad enough to include Counterclaims within its ambit

	102. The phrasing of Art. 11(4) of the BIT is pari materia to Art. 8(1) of the Israel-Uzebikistan BIT. In Metal-Tech, the tribunal held that Art. 8(1) is not restricted to disputes raised by investors only.  Therefore, it is submitted that Art. 11(4) ...
	c) There exists a presumption in favor of the admissibility of the Counterclaims

	103. If a BIT excludes specific counterclaims, it can be presumed that other counterclaims which are not excluded are admissible.  If it were the intention of the parties to exclude a particular counterclaim, it would have done so, as has been done in...
	104. In the present case, Art. 11(5) of the BIT specifically excludes counterclaims in relation to insurance and indemnity contracts.  However, no specific exclusion has been made with respect to counterclaims arising due to environmental and public h...
	105. Hence, it is submitted that since no such specific exclusion has been made in relation to the Counterclaims raised in the present case under Art. 11(5) of the BIT, there exists a presumption in favour of the admissibility of the Counterclaims.
	3.1.2 Consent to the Counterclaims can be inferred from the application of the SCC Rules

	106. When the parties give their consent to the application of arbitral rules that deal with counterclaims, they automatically consent to admission and adjudication of counterclaims.  In Goetz, it was held that consent to the ICSID convention, which a...
	107. In the present case, under Art. 11(3) of the BIT, the parties have given their consent to the application of the SCC Rules. The SCC Rules provide for submission of a preliminary statement of counterclaims by the Respondent in its Answer.  Counter...
	108. Hence, the Respondent submits that the SCC Rules provide for admission and adjudication of the Counterclaims. Thus, by giving its consent for application of the same, both the parties have consented to admission of the Counterclaims.
	3.2 There exists a connection between the Principal Claim and the Counterclaims

	109. The basic test to satisfy ‘connection’ is that of factual nexus between the main claim and the counterclaim.  However, in Saluka, along with the factual nexus test, the legal symmetry test i.e. the main claim and the counterclaim should arise fro...
	3.2.1 The legal symmetry requirement enunciated in Saluka and Paushok does not merit consideration

	110. Tribunals in Saluka  and Paushok  held that the principal claim and the counterclaim should have a common origin and identical source for the connection requirement to be satisfied, by heavily relying upon Klockner , American Bell  and Harris . H...
	111. However, with respect to counterclaims under investor-State arbitration, such a requirement is widely criticised for its impractical nature.   BITs are generally asymmetric in nature where the obligations are only imposed on the host State. There...
	112. Further in Saluka, it was held that any counterclaim arising out of domestic law is in itself not admissible as the connection requirement is not satisfied.  In arriving at such a conclusion, the tribunal in Saluka strongly relied on the decision...
	113. Thus, it is submitted that the legal symmetry requirement stated in Saluka and Paushok does not merit consideration.
	3.2.2 Arguendo, in any case, the ‘legal symmetry’ requirement is satisfied

	114. As submitted before, the legal symmetry requirement will be satisfied if the claims and counterclaims arise from the same source or have a common origin.
	115. In the present case, the Claims arise due to alleged violation of Art. 7 of the BIT. The Counterclaims arise due to violation of Art. 9.2. of the BIT. Both the Claims and the Counterclaims arise out of an identical source i.e. the BIT. Therefore,...
	3.2.3 The ‘factual nexus’ requirement is satisfied

	116. In Urbaser, it was held that the connection requirement will be satisfied if there exists a factual nexus between the principal claim and the counterclaim. The test in order to determine if there exists a factual nexus is firstly, the claim and t...
	117. In the present case, the principal claim arises due to the prohibition on lindoro mining.  The Counterclaims of the Respondent arise due to the harm caused by lindoro mining.  Hence, the principal claim and the Counterclaim are part of the same f...
	3.3 The requirements under Art. 11(2) of the BIT would not act as a bar to admissibility of the Counterclaims

	118. Art. 11(2) requires that consultation and negotiation should take place between the Claimant and the Respondent State before initiation of any investment dispute. Further, it only provides the Claimant with the locus standi to raise an investment...
	3.3.1 The requirement of negotiation and consultation is a mere procedural requirement and is not mandatory

	119. The requirement of negotiation and consultation merely provides an opportunity to the parties to settle their disputes amicably. However, this requirement is not mandatory and is merely procedural.  Therefore, non-observance of the condition woul...
	120. Hence, the non-observance of the condition of negotiation and consultation prescribed under Art. 11(2) of the BIT would not act as a bar to the admissibility of the Counterclaims.
	3.3.2 Locus standi in favor of the Claimant is a general arbitral practice and cannot be a bar to admissibility of the Counterclaims

	121. In investment arbitration, a State, through the dispute resolution clause, makes a standing offer to arbitrate to eligible investors of the other signatory State.  This offer is accepted and arbitration is initiated by the claimant filing a reque...
	122. In the present case, Art. 11(1) of the BIT is broad enough to include the Counterclaims. Therefore, it is submitted that the limited locus standi afforded in Art. 11(2) cannot act as a bar to admissibility.
	3.4 Asymmetric Nature of the BIT cannot be a bar to the admissibility of the Counterclaims

	123. In Urbaser, it was held that the counterclaims will not be barred due to the asymmetric nature of the BIT when the dispute settlement provision provides for possibility of admissibility of counterclaims, provided the same are prima facie in relat...
	124. In the present case, any dispute related to the Agreement falls within the ambit of ‘investment dispute’ under Art. 11(1) of the BIT.  The Counterclaims are raised due to the harm caused by the subject matter of the Agreement i.e. the exploitatio...
	125. Thus, the asymmetric nature of the BIT would not act as a bar to admissibility of the Counterclaims as there exists a possibility of admissibility of the Counterclaims as established in argument 3.1.1 and the Counterclaims are prima facie connect...
	3.5 Art. 9.2 of the BIT imposes an obligation on the investor to compensate the Host State for the damage caused to the Environment

	126. The polluter-pays principle requires that the costs of pollution should be borne by the person responsible for causing the pollution.  Essentially, this principle imposes the cost of pollution abatement on polluters, rather than on their governme...
	127. This is reflected in Principle 16 of the Rio Declaration, which states that national authorities should promote the internatilization of environmental costs and that polluters should bear the cost of pollution.  The phrasing of Principle 16 is al...
	128. Art. 27 of the SCC Rules stipulate that if the parties fail to agree on the applicable law, the Arbitral Tribunal shall apply the law that it considers most appropriate.  In the absence of an applicable law provision in IIAs, tribunals usually ap...
	129. Both Ticadia and Kronos are parties to the 1995 Convention.  Art. 2(5)(b) of the 1995 Convention stipulates that the Contracting Parties shall be guided by the polluter-pays principle, by virtue of which costs of pollution prevention, control and...
	130. The BIT requires the Contracting Parties and the investors to give due regard to the general principles of international environmental law, including polluter-pays and other precautionary principles.
	131. Similarly, Art. 9.2 of the BIT requires the Contracting Parties to take precautionary measures to prevent or minimize environmental degradation and imposes an obligation on the polluting entity to bear the cost of pollution, with due regard to th...
	132. The Respondent submits that Art 9.2, when interpreted in light of the Preamble and the applicable international legal instruments, clearly imposes an obligation on the investors of the other Contracting Party to compensate for the environmental d...
	Merits
	IV. The enactment of Presidential Decree No. 2424, its Implementation and other related acts of the Respondent (jointly ‘Measures’) amount to Expropriation of Claimant’s investment in violation of the BIT
	133. The Respondent submits that the Measures do not amount to expropriation in violation of the BIT on three grounds: firstly, the Measures are not expropriatory in nature (4.1); secondly, arguendo, non-payment of compensation does not amount to viol...
	4.1 The Measures are not expropriatory in nature

	134. Art. 7 of the BIT deals with expropriation. However, no definition of the term ‘expropriation’ has been provided under Art. 7 of the BIT. In order to ascertain the precise meaning of  expropriation, judicial interpretations of the term by various...
	135. Generally, expropriation takes place through formal transfer of title of a claimant’s investments.  This is called ‘direct expropriation’.  In the present case, the Decree merely terminated the Agreement and revoked the licenses issued to the Cla...
	136. Further, expropriation can also take place indirectly; this is called ‘indirect expropriation’.  The test to ascertain ‘indirect expropriation’ is that of ‘substantial deprivation’.  Indirect expropriation takes place when a governmental measure ...
	4.1.1 The Measures were not in the exercise of the Respondent’s sovereign power

	137. States assume obligations under an IIA only when they enact measures in exercise of its sovereign powers.  Therefore, any measure of the State interfering with the rights of an investor will amount to expropriation only if it is enacted in the ex...
	138. This principle originated from the distinction between ius imperii and ius gestionis under international law.  A State is considered to merely act as a contracting party to a contract when its actions are not beyond or in excess of that which an ...
	139. In the present case, the Claimant has alleged that its investment was expropriated due to the enactment of the Decree,  which terminated the Agreement.  However, under the Agreement, the Claimant was under an obligation to adopt good practices fo...
	140. The Respondent submits that it terminated the Agreement in light of breach of the aforesaid obligation by the Claimant pursuant to the Agreement. Any ordinary contracting party in place of the Respondent would have adopted the same measure i.e. t...
	141. Hence, the Measures were not enacted by the Respondent in exercise of its sovereign power but as a contracting party, therefore not amounting to expropriation.
	4.1.2 Arguendo, the Measures do not amount to substantial deprivation of Claimant’s investment

	142. The test for determination of substantial deprivation is that of loss of control.  An investor is not substantially deprived of its investment when it still has complete control over it.  It is only when the investor is deprived of the necessary ...
	143. In El-Paso it was held that mere loss of value cannot itself amount to substantial deprivation. It is only when there is loss of control coupled with loss of value that the investment of the claimant will be said to be substantially deprived.
	144. In the present case, the Measures merely terminated the Agreement and revoked the licenses of the Claimant.  It did not assume control over the investment made by the Claimant in Respondent’s territory, such as infrastructure facilities developed...
	145. The Claimant was in complete control over its investment. Mere loss of value incurred by the Claimant due to shutting down of its mining operations cannot alone lead to a finding of substantial deprivation.
	4.1.3 Arguendo, the Measures were enacted by the Respondent in the exercise of its police powers

	146. The Police Powers doctrine is a part of general international law.  The right to regulate is an ordinary expression of the Police Powers doctrine  so long as it is bonafide.  Any measure enacted in the exercise of Police Powers doctrine does not ...
	147. A measure will be a valid exercise of Police Powers and will not amount to expropriation if it is for a public purpose, non-discriminatory in nature, enacted in accordance with due process and if it does not violate the legitimate expectations of...
	a) The Measures were for the public purpose of protecting the environment and public health

	148. Any measure enacted for the purpose of environmental protection and public health is justifiable and falls within the ambit of the Police Powers doctrine.  In Morris, the tribunal held that protection of health is an essential manifestation of th...
	149. In the present case, the Measures were enacted pursuant to the Study Report prepared by the Kronian Federal University,  which is based upon independent investigation.  The Study Report concluded that there was contamination of the Rhea River, th...
	150. If urgent action was not taken, the decontamination of the Rhea River would have become unfeasible.  Hence, the Measures were enacted for the prevention of immediate harm to and protection of the River, an important part of the Respondent’s envir...
	151. Further, the Study Report also noted that there was a 45% increase in CVD among the Kronian population from 2011,  a year after Claimant shifted its operations from Ticadia to the Respondent’s territory.  The Study Report could not identify any o...
	152. With respect to Microcephaly, the Study Report noted that the disease was virtually non-existent in the Respondent’s territory before the commencement of the Claimant’s activities.  However, during the study, 88% of the examined newborns showed e...
	153. The Respondent’s measures were in furtherance of its obligations under the Protocol. The Protocol, which is signed and ratified by the Respondent, recognizes the ‘precautionary principle’ and requires the Respondent to enact any measure in order ...
	154. In view of the same, the Respondent submits that the Measures were enacted in order to protect the public health of the Kronian population along with the environment and were therefore for a public purpose.
	b) The Measures are non-discriminatory in nature

	155. A measure will be discriminatory in nature if it differentiates between two entities which are in similar or ‘like circumstances’.  However, in order to ascertain if the two entities are in similar or like circumstances, the regulatory purpose of...
	156. In the present case, the Claimant’s mining released a toxic substance called ‘graspel’,  which contaminated the Rhea River.  This resulted in a threat to public health.  It is in these circumstances that the Measures were enacted with the objecti...
	157. There is no evidence available regarding the release of ‘graspel’ by other mining activities. Further, as per UPS , the burden of proof is on the Claimant to prove that other mining activities also release ‘graspel’. However, they have been unabl...
	158. Therefore, the Respondent submits, considering that the purpose of the Measures were to prevent the harm caused by activities that release ‘graspel’, the Claimant’s mining activies and other mining activities are not in ‘like circumstances’. Thus...
	c) The Measures do not violate the due process requirement

	159. The due process requirement is violated only when the administrative irregularity is grave enough to shock judicial propriety.  In Levi, no opportunity of hearing was provided before issuance of a regulation that affected the interest of the clai...
	160. In the present case, the Claimant alleged that no opportunity of hearing was provided before issuance of the Decree.  The Respondent, however, submits that the same is a mere administrative irregularity. After the Decree was enacted, the Claimant...
	d) The Measures do not frustrate the legitimate expectations of the Claimant

	161. The doctrine of legitimate expectations only protects expectations based on specific unilateral representations or commitments which have been relied upon by the investor.  The Respondent submits that no legitimate expectations of the Claimant we...
	i. No legitimate expectations can arise from Presidential Statements

	162. Political statements have the least legal value in the determination of the legitimate expectations of an investor.  In El-Paso, it was held that:
	163. In the present case, no legitimate expectations can arise from the Presidential Statements  as they were merely political statements. They may have induced the Claimant to continue its investment in Respondent’s territory, however, they created n...
	ii. Arguendo, the Presidential Statements did not make any specific commitment to the Claimant

	164. Legitimate expectations arise only when they are based on specific and unambiguous commitments or assurances made by the host State.  In White Industries, the director of the claimant received various representations from Indian Government offici...
	165. In the present case, the Presidential Statements have merely acknowledged the contributions of the Claimant’s activities to the Respondent’s economy  and citizens . No specific assurance or commitment has been made in relation to non-introduction...
	iii. The Agreement does not have a ‘stabilization clause’

	166. A State has the right to modify its legal framework at its own discretion.  Therefore, amendments to the existing legal framework is within the State’s right to exercise its sovereign legislative power.  Generally, there is no legitimacy in an ex...
	167. In the present case, the Agreement does not contain a ‘stabilization’ clause.  Therefore, the Respondent submits that introduction of a new regulatory framework in the form of the KEA does not frustrate any expectation of the Claimant.
	iv. The Claimant had sufficient notice about the Measures

	168. The US courts jurisprudence on ‘takings’ clauses, which is similar to the law of expropriation, can be taken into consideration.  The US courts have consistently held that a person would not have protected expectations if they have notice that su...
	169. In the present case, the Agreement imposed an obligation on the Claimant to adapt to new laws.  Further, the Agreement also provided for automatic changes in the conditions for issuance of a license to exploit lindoro upon passage of such laws.  ...
	170. Thus, the enactment of the KEA did not frustrate any legitimate expectations.
	4.1.4 The Measures satisfy the test of proportionality

	171. Any measure that is proportional to the public interest which is sought to be protected is not expropriatory in nature.  The proportionality test involves a three step assessment procedure which includes an assessment of the suitability of the me...
	172. In the present case, as submitted in argument 4.1.3.a, the Measures were enacted in order to curb the environmental and health concerns caused the Claimant’s mining. The circumstances required urgent action in order to ensure that the decontamina...
	173. Further, the Claimant’s right to gain profits is the sole right affected by the Measures. Therefore, the Respondent submits that the Measures enacted to protect genuine public interest were proportionate to the harm caused to the Claimant i.e. me...
	4.2 Arguendo, non-payment of compensation is not in violation of the BIT

	174. International law generally considers measures enacted pursuant to the Police Powers doctrine as non-compensable.
	175. In the present case, as submitted in argument 4.1.3, the Measures were enacted by the Respondent in exercise of its police powers. Therefore, even if the Measures amounted to expropriation, the Respondent is not liable to pay compensation for the...
	4.3 In any case, without prejudice to the aforesaid, the Measures are protected under Art. 10 of the BIT.

	176. Art. 10 of the BIT is a General Exception provision. Any measure which satisfies the requisite conditions enunciated under Art. 10 of the BIT would not be in violation of the BIT.  The Respondent submits that the Measures are protected as the req...
	4.3.1 The interpretation and jurisprudence under Art. XX of GATT, 1994 should be given sufficient consideration.

	177. It is a well established principle of treaty interpretation that pari materia provisions and the jurisprudence developed under such provisions should be given sufficient consideration.  The same rule has been applied in investment treaties as wel...
	178. In the present case, Art. 10 of the BIT is pari materia to Art. XX of the GATT, 1994. Therefore, the Claimant submits that the jurisprudence and interpretations under Art. XX of GATT, 1994 should be considered when interpreting Art. 10 of the BIT.
	4.3.2 The Measures were enacted in furtherance of the policy objective of protection of health

	179. The primary requirements for seeking protection under Art. 10 of the BIT are that the Respondent should make a policy decision regarding one of the objectives enunciated under Art. 10(1) and the Measures should be sufficiently connected to that p...
	a) The policy decision made by the Respondent is in consonance with the objective of protection of human health under Art. 10(1)(a) of the BIT

	180. Art. 10(1)(a) of the BIT enunciates the policy objective of protecting human health. This provision allows a State to prioritize human health over other aspects.  Further, the policy choices made by a State cannot be questioned. It is within the ...
	181. In the present case, as submitted in argument 4.1.3.a, there were widespread and ever increasing public health risks in relation to CVD and Microcephaly due to the Claimant’s lindoro mining. The Respondent submits that the policy objective behind...
	b) The Measures have sufficient connection with the policy decision

	182. A measure is said to have a connection with the policy decision if it addresses and resolves the risks for which the policy decision was made.
	183. In the present case, the Respondent submits that the Measures imposed a ban on the Claimant’s lindoro mining  and therefore resolved the various health risks associated with the it. Thus, the Measures have sufficient connection with the policy ob...
	4.3.3 The Measures are necessary
	a) The Measures protect vital interests


	184. A measure is ‘necessary’ if it is enforced to protect common interests or values of vital importance.  Protection of humans from various health risks is as an interest of vital importance.
	185. The Respondent submits that since the Measures were enforced to protect the Kronian population from various health risks arising from the Claimant’s lindoro mining, they protect vital interests.
	b) The Measures make material contribution towards the goal

	186. It is also required that the measure makes a material contribution towards attainment of the object for which it was enforced.
	187. In the present case, through the implementation of the Measures, there has been a complete ban on lindoro mining and thus the associated health risks.  Thus, the Measures make a material contribution towards the objective of protecting public hea...
	c) There are no reasonably available alternative measures present

	188. If there exists a reasonably available alternative measure, then a measure is not necessary. However, the burden of proof of showing the existence of a reasonably available alternative measure lies with the Claimant.  In any case, a measure is co...
	189. However, if it is shown that the alternative measure does not achieve the desired level of protection in order to achieve the policy objective, then the measure will not be considered as a reasonable alternative measure.  A measure that involves ...
	190. In the present case, by imposing a complete ban on the Claimant’s lindoro mining activity, the Respondent intends to completely halt the public health risks in relation to CVD and Microcephaly.
	191. The Respondent submits that the level of protection achieved by the Measures through a complete halt on lindoro mining  could not have been achieved by other alternative measures. Implementation of a waste management protocol would have continued...
	4.3.4 The Measures are not arbitrarily and unjustifiably discriminatory

	192. Any measure which is arbitrarily and unjustifiably discriminatory is not protected under Art. 10 of the BIT.  However, mere discrimination between two activities does not amount to violation of this requirement.  It is only when the measure is di...
	a) The discrimination caused could not be foreseen and was unavoidable

	193. In US-Gasoline, it was held that an unjustifiable discrimination is one which could have been foreseen and was avoidable.  Therefore, any discrimination which could not have been foreseen and was unavoidable would not amount to unjustifiable disc...
	194. In the present case, the Study Report confirmed that graspel was released by the Claimant’s mining.  However, no evidence is available regarding other mining activities to date.
	195. Therefore, the Respondent submits that even if other mining activities released graspel, the same could not be ascertained by the Respondent at the time of enactment of the Decree due to paucity of evidence. Thus, any such discrimination could no...
	b) In any case, the discrimination is consistent with the policy objective

	196. A measure is arbitrary and unjustifiably discriminatory only when the discrimination caused by such measure is inconsistent with its policy objective .  A justifiable discrimination should have sufficient connection with the policy objective of t...
	197. In the present case, the policy objective required urgent measures. Therefore, it was not possible at the time of enactment of the Decree to conduct a study to ascertain if other mining activities also raised similar concerns. Thus, the Responden...
	4.3.5 The Measures are not a ‘disguised restriction on International Trade’

	198. A measure is not protected under Art. 10 of the BIT if it is a disguised restriction on International Trade.  The two tests evolved in order to determine if a measure is a disguised restriction on International Trade are whether the measure is ar...
	a) The Measures are not arbitrarily and unjustifiably discriminatory

	199. The requisite conditions required to be complied under the ‘disguised restriction on International Trade’ standard are similar to those prescribed under the ‘arbitrarily and unjustifiably’ discriminatory standard.  Therefore, any measure which is...
	200. In the present case as already submitted in argument 4.3.4, the Measures are not arbitrarily and unjustifiably discriminatory. Therefore, it is submitted that the Measures are discriminatory in this context as well.
	b) The Measures are not a disguise to conceal a protectionist objective

	201. In EC-Asebetos (Panel), it was held that ‘to disguise’ means an intention to conceal or hide. Accordingly, a protectionist measure that is disguised in the form of a health protection regulation, will be a disguised restriction on international t...
	202. In the present case, the Measures were enacted only after considering a Study Report that highlighted various public health risks. Therefore, the Respondent submits that the Measures were enacted solely with the bonafide purpose of protection of ...
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