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SUMMARY OF FACTS 

 

1. The Republic of Kronos (the Respondent) is an underdeveloped country, known as an 

exporter of agricultural commodities.   

 

2. Since March 1997, the potential existence of rare earth metals in the Respondent’s territory 

was studied, until in 1998, when the Kronian Federal University published the conformation 

of a large area containing lindoro, a high value rare earth metal. The same year, the 

Respondent invited companies to join a bid for their exploitation, and three competitors had 

nearly the same expertise. Fenoscadia Limited was the one that had the best financial return. 

 

3. Fenoscadia Limited (the Claimant) is a worldwide known enterprise that explores and exploits 

rare earth metals. On April 20, 2000, the Claimant won the public auction, to exploit an area 

in the Respondent’s territory (the Site). 

 

4. On June 1, 2000, an agreement was made by both parties, in which the Claimant received the 

rights to exploit the Site, for 60 years, in exchange of the payment of certain percentage of the 

revenues. This Site was the only place in the Respondent’s territory that contained these 

metals. 

 

5. The exploitation effectively started on August 2008, when the Respondent did not have a 

mining industry nor an environmental regulation. Thus, the agreement was the sole regulation 

of the exploitation.   

 

6. The Respondent had been following the actions of the Claimant in their surroundings, since 

2011. There were studies that showed a possible impact of the environment, but as there was 

no environmental regulation in the Respondent’s country, their authorities were limited only 

to the collection of data. 

 

7. Since 2014 several environmental bills were passed, including the Kronian Environmental 

Act, on the 12
th

 June 2015, that intended to minimize the externalities of environmentally 

sensitive activities. Among other obligations, it determines that the miners have to protect the 

waters of the region of the extraction, and sets severe penalties, fines, compensation of 

damages, and also the withdrawal of environmental licenses.  
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8. On 2015, it was confirmed by the Ministry for Environmental Matters that the volume of 

toxic wastes had increased since 2010. Health diseases increased at least by 45%, and the 

KronianUniversity published another study. Months later the Presidential Decree was issued, 

that banned the exploitation of lindoro in the Respondent’s country, terminating the 

Agreement with the Claimant. 

 

9. On September 8, 2016, the Claimant filed a motion in the Respondent’s courts to suspend the 

effects of the Decree. The Respondent reaffirmed its regulations, including that the 

Presidential Decree would not be revoked, and as a consequence the Claimant withdrew its 

motion. 

 

10. The Claimant has caused severe environmental damages in the Respondent’s territory. The 

Rhea River was strongly contaminated, in which several people depend on to have drinking 

water, and it is within the top three most contaminated rivers worldwide.   
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ARGUMENTS 

 

1. THIS TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE 

PERSONAE OVER THE PRESENT DISPUTE SINCE THE CLAIMANT IS 

NOT AN INVESTOR FROM TICADIA 

 

11. The investment protection regime is based on the principle that its protections extend to 

investors who are nationals of a Contracting State other than the host State in which the 

investment is made.1  Therefore, the nationality of a claimant determines, as a preliminary 

matter, whether it is entitled to benefit from treaty protections. This, in turn, determines the 

jurisdiction ratione personae of the Investor-State arbitral tribunal.2 

 

12. This Tribunal does not have jurisdiction ratione personae over the present dispute since the 

Claimant may not be deemed an Investor from Ticadia in the terms of the BIT. Contrary to 

what the Claimant argues,
3
 the Claimant may not be considered a Ticadian national merely by 

considering its place of incorporation (Section 1.1). Moreover, the Claimant may not be 

considered a Ticadian national by considering the seat of its business activities (Section 1.2). 

Finally, the Claimant may not be considered a Ticadian national by considering the 

nationality of its shareholders (Section 1.3). 

 

1.1. The Claimant may not be considered a Ticadian national merely by 

considering its place of incorporation 

13. Contrary to what the Claimant proposes,
4
 the Claimant may not be considered an Investor 

from Ticadia under the BIT based on its place of incorporation, which is immaterial to 

determine the Tribunal’s jurisdiction. 

 

14. Although the Claimant has argued that it is an Investor from Ticadia as it is incorporated in 

Ticadia,5 this criterion does not arise from the BIT, which is silent as to the determination of 

an investor’s nationality.6 

 

                                                 
1
 McLachlan/Shore/Weinger, p. 156; Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 444  

2
 McLachlan/Shore/Weinger, p. 156  

3
 Request, ¶3. 

4
 Request, ¶3. 

5
 Request., ¶3; Statement of Uncontested Facts, ¶6. 

6
 BIT, Art. 1. 
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15. In general, the nationality of an investor may be determined in a variety of ways by 

application of the relevant treaty, which often sets forth the requirements that must be fulfilled 

for an investor to be deemed a national of either of the Contracting Parties.7 

 

16. In application of the different solutions provided by BITs, three predominant different 

approaches have been followed in case law to determine the nationality of a legal entity acting 

as a claimant-investor:8 (i) whether the Claimant is incorporated under the laws of one of the 

Contracting Parties to the relevant BIT;
9
 (ii) whether the effective centre of administration of 

the company is located in one of the Contracting Parties, also known as the seat approach;10or, 

(iii) whether the company’s shareholders are nationals of one of the Contracting Parties.
11

 

 

17. Although several leading cases have applied the criteria of incorporation proposed by the 

Claimant,
12

 these cases have been decided pursuant to BITs which provide that the 

jurisdiction in which a company has been established shall determine its nationality, which 

provision is inexistent in the present case. 

 

18. In effect, the solution that must be adopted by the Arbitral Tribunal in the present case 

remains unclear, since the applicable BIT does not set forth the conditions that should be 

fulfilled by an investor to satisfy the nationality requirement. The relevant provision, Article 

1.4 of the BIT, merely provides as follows: 

¨The term „investor of a Contracting Party‟ means a Contracting Party, or a person or an 

enterprise of a Contracting Party, that seeks to make, is making, or has made an investment 

in the other Contracting Party's territory. For greater certainty, it is understood that an 

investor seeks to make an investment only when the investor has taken concrete steps 

necessary to make the investment. Hence, the arbitral tribunal should resolve this issue by 

application of the rules for treaty interpretation.
”13 

19. Hence, it becomes necessary to interpret said provision by resorting to the applicable rules for 

treaty interpretation as set forth by the Vienna Convention on the Law of Treaties. To this 

                                                 
7
 McLachlan/Shore/Weinger, p. 156.  

8
 McLachlan/Shore/Weinger, p. 157.  

9
 TokiosTokeles v. Ukraine, ¶ 69.  

10
 CEAC v. Montenegro, ¶170; McLachlan/Shore/Weinger, p. 157; Yannaca-Small, p. 253. 

11
 TokiosTokeles v. Ukraine, ¶ 31. 

12
 For example, TokiosTokeles v. Ukraine; KT Asia v. Kazakhstan; Gold Reserve v. Venezuela; Rompetrol v. 

Romania. 
13

 BIT, Art. 1.4. 
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effect, Article 31(1) of the Vienna Convention states that a treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.14 This method of interpretation allows the 

analysis of statements made in a BIT by resorting to documents such as its preamble or 

travauxpréparatoires, which may provide evidence as to the object and purpose pursued by 

the Contracting Parties to the BIT.15 

 

20. If a treaty does not provide a precise and clear definition for nationality, as in the present case, 

such question is left for each tribunal to determine whether the specific facts of the case 

warrant the conclusion that it is before an international investment.16 It is thus by considering 

the object and purpose of the BIT, in its context and by resorting to its preamble, that this 

Tribunal should find that the formalistic approach proposed by the Claimant, who suggests 

that only its place of incorporation should be analysed to determine its nationality, should be 

dismissed.   

 

21. In this regard: when analysing the object and purpose of any BIT, it cannot be construed a 

BIT is envisioned to settle disputes between a State and its own nationals, since said issue is a 

matter to be solved under domestic law, not international law.17 Hence, the mechanisms for 

dispute settlement provided in a BIT are not destined for investments made in a State by its 

own citizens with domestic capital through the channel of a foreign entity.18 

 

22. The application of the formalistic approach proposed by the Claimant would lead to such a 

result and should hence be dismissed by this Tribunal. By applying said approach, a tribunal 

would forsake the complete picture19 as to whether an investor should be afforded the 

protection offered by a BIT based on its commercial activities and material interests, in favour 

of an overly simplistic approach which may ultimately allow disputes that do not have the 

characteristic of being foreign.20 To avoid such a result, which would contradict the BIT’s 

                                                 
14

 Vienna Convention, Art. 31(1).  
15

 TokiosTokeles v. Ukraine; - Dissenting Opinion; Autopista v. Venezuela; McLachlan/Shore/Weinger, p. 156; 

Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 444.  
16

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶19; Schreuer, p. 158.  
17

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶19; Autopista v. Venezuela; McLachlan/Shore/Weinger, p. 

156; Tietje/Kraft/Lehmann, p. 39; Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 444.  
18

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶19; Schreuer, p. 158.  
19

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶19; Schreuer, p. 158. 
20

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶19; Schreuer, p. 158. 
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object as envisioned by the Contracting Parties, a formalistic approach should be disregarded 

and an approach which consider more substantive elements should be preferred.21 

 

23. The latter approach is in line with the preamble of the BIT, which clearly states that both 

Contracting Parties expected to promote greater economic cooperation by investments of 

nationals of one Contracting Party in “the territory of another Contracting Party”.22 

Therefore, the BIT’s object and purpose is to protect foreign investments rather than 

investments made by its own citizens. 

 

24. Indeed, the object and purpose of BITs is to generate a climate that is beneficial for foreign 

investment, fostering commercial relations between a State and nationals from a different 

Stateand leading to an increase in investments and business activity.
23

 

 

25. This is evidenced in the present case, since the BIT provides in its preamble that the intention 

of the Treaty is to “promote greater economic cooperation” and the “stimulation of mutually 

beneficial business activity”.
24

 

 

26. Therefore, in order to ensure that the BIT is interpreted and applied correctly, the origin of the 

Claimant’s capital, as shall be further explained below,
25

 and not its place of incorporation, 

becomes of vital importance. 

 

27. As in the present case the BIT does not provide a definition of nationality, the Tribunal should 

disregard the Claimant’s position and understand that the mere incorporation of the Claimant 

in Ticadia is not enough to fulfil the nationality requirements under the BIT. By disregarding 

this approach, the Tribunal will be able to truly analyse if the Claimant should benefit from 

the  dispute settlement mechanism of the BIT.  

 

1.2. The Claimant may not be considered a Ticadian national by considering the 

seat of its business activities 

28. As stated above, BITs pursue to promote commercial relations between a State and nationals 

from a different Stateand increase investments and business activity,
26

 which purpose should 

                                                 
21

 TokiosTokeles v. Ukraine; - Dissenting Opinion; Autopista v. Venezuela; McLachlan/Shore/Weinger, p. 156; 

Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 444; Tietje/Kraft/Lehmann, p. 39. 
22

 BIT, Preamble. 
23

 Yannaca-Small, p. 8. 
24

 BIT, Preamble. 
25

 See Section 1.2. 
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lead a tribunal to consider an investor’s commercial reality over its place of incorporation: if a 

claimant’s capitals are of foreign origin, then said claimant may be eligible to be afforded the 

protections of the BIT, but if the converse is true, then its claims should be considered to fall 

outside the jurisdiction of the Tribunal.
27

 

 

29. Due to the above, whenever a treaty is silent regarding the nationality of an investor, the test 

of the seat should be preferred.28 The seat approach aims at reflecting the true economic 

reality of the corporations together with the purpose of the investment treaties
29

, by taking 

into consideration a party’s effective centre of administration.30 Under such an approach it 

becomes necessary to analyse where the Claimant’s effective centre of administration is,31 

which will in turn allow the Tribunal to determine if in fact the Claimant’s investment is a 

foreign investment or not.   

 

30. Factors such as where a company’s directors, shareholders, employees and operations are 

located are addressed to determine this effective centre of administration.32Thus, one should 

analyse where the company’s activities take place and whether the company is managed from 

a particular state.33 This solution also allows the denial of treaty protection to “investor” shell 

companies which actually are investors from the host state and not international investors.34 

 

31. As stated by the tribunal in the CEAC v. Montenegro case, the seat test is not fulfilled by the 

mere fact of having a registered office in a contracting state.
35

 In the CEAC case, the tribunal 

declined jurisdiction after understanding that CEAC was not a national from Cyprus and 

could not benefit from the Cyprus-Montenegro BIT. After analysing the facts of the case, the 

tribunal understood that – although having an office
36

 and paying regular taxes in Cyprus
37

 – 

the claimant failed to prove that it had an effective centre of administration in Cyprus.
38

 

 

                                                                                                                                               
26

 See Section 1.1. 
27

TokiosTokeles v. Ukraine; - Dissenting Opinion.  
28

 See 1.1; Muchlinski/Ortino/Schreurer, p. 76. 
29

 Muchlinski/Ortino/Schreurer, p. 79. 
30

 Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 454. 
31

 Muchlinski/Ortino/Schreurer, p. 76; Turner, p. 454.  
32

 Autopista v. Venezuela; Yaung Chi Oo v. Myanmar; McLachlan/Shore/Weinger, p. 177; 

Muchlinski/Ortino/Schreurer, p. 77;  Turner, p. 454. 
33

 Muchlinski/Ortino/Schreurer, p. 79.  
34

 Yannaca-Small, p. 235. 
35

 CEAC v. Montenegro, ¶170; Yannaca-Small, p. 253. 
36

 CEAC v. Montenegro, ¶170.  
37

 CEAC v. Montenegro, ¶209.  
38

 CEAC v. Montenegro, ¶209.  
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32. In 2010, the Claimant decided to transfer and concentrate almost all its mining activities and 

resources in Kronos.39 Moreover, the Claimant effectively shut down its mining operations in 

Ticadia.40 At the same time, the Board of Directors of the Claimant is comprised by a majority 

of Kronian nationals41 and the Claimant’s CEO often travels to and stays in Kronos for long 

intervals given the location of the Claimant’s principal place of operations.42 

 

33. Therefore, the Claimant’s effective centre of administration is not located in Ticadia, for 

which reason the Claimant fails to prove that it fulfils the nationality requirements under this 

approach. 

1.3. The Claimant may not be considered a Ticadian national by considering the 

nationality of its shareholders 

 

34. Finally, yet a third approach that has been used by case law to determine the nationality of a 

legal entity with regards to its standing to file a claim under a BIT, and which once again does 

not allow for the Claimant to be considered a Ticadian national, is the analysis of the 

nationality of a party’s shareholders. 

 

35. Under this approach, a tribunal may look at the subsequent layers of ownership to determine 

if the true controller of a company holds the nationality requisite43 in order to give effect to 

the economic reality over and above the legal structure in order to fulfil the true intention of 

the BIT,
44

 which is to provide benefits to investors of a Contracting Party other than the host 

State.
45

 

 

36. Regarding the Claimant’s shareholders, Kronian nationals are shareholders of a substantial 

part of the Claimant’s voting shares and exercise an effective control over the Claimant:46 the 

Ticadian fund that holds 65% of the Claimant’s shares is composed of nationals from 

different countries including Ticadia and Kronos.47 In addition to this, 35% of the shares are 

also held by Kronian nationals.48 

                                                 
39

 Statement of Uncontested Facts, ¶12. 
40

 Statement of Uncontested Facts, ¶12. 
41

 Statement of Uncontested Facts, ¶7. 
42

 Statement of Uncontested Facts, ¶7. 
43

 Wisner/Gallus, p. 934. 
44

 TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶25; Wisner/Gallus, p. 934.  
45

 See 1.1.; TokiosTokeles v. Ukraine; - Dissenting Opinion, ¶25.  
46

 See 1.2. 
47

 P.O. 2, ¶2. 
48

 Statement of Uncontested Facts, ¶6. 
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37. This effective control is evidenced by the fact that the Claimant’s Board of Directors, which is 

elected by a vote cast in a general meeting of all the shareholders,49 is composed by a majority 

of Kronian nationals.50 Even further, there is a growing trend showing that management 

decisions of the Board of Directors favour the Claimant’s interests in Kronos, to the extent 

that most decisions of the Claimant were implemented in Kronos.51 The foregoing fact, 

considered as a whole in a cumulative manner, show that Kronian nationals hold an effective 

control of the Claimant. Therefore, the Claimant is prevented from arguing that it is a national 

from Ticadia under an approach which weighs in the nationality of its shareholders. 

 

38. In conclusion, under yet a third approach that has been applied by case law, since Ticadian 

shareholders do not hold an effective control of the Claimant, the Claimant may not be 

considered a national from Ticadia and hence lacks legal standing to bring forth its claims in 

this arbitration.  

 

CONCLUSION I 

 

39. The Tribunal should find that it does not have jurisdiction ratione personae over the present 

dispute, since the Claimant may not be considered a Ticadian national under either of the 

criteria that have been applied to determine the nationality of legal entities in Investor-State 

arbitration. Regardless of the Claimant’s arguments, as the BIT is silent regarding the 

definition of nationality of the parties, the Claimant’s place of incorporation is immaterial to 

determine the Tribunal’s jurisdiction ratione personae. Therefore, the Tribunal should prefer 

an approach by which it will find that the Claimant’s effective centre of administration is not 

located in Ticadia and that the Claimant’s majority shareholders are not from Ticadia. Thus, 

the Claimant cannot benefit from the dispute mechanism set forth in the BIT and the Tribunal 

should decline jurisdiction ratione personae over the dispute. 

 

2.  THE CLAIMANT’S CLAIMS ARE INADMISISSIBLE BECAUSE THE 

CLAIMANT HAS WAIVED ITS RIGHT TO ARBITRATION 

 

                                                 
49

 P.O. 2, ¶2. 
50

 Statement of Uncontested Facts, ¶6. 
51

 Statement of Uncontested Facts, ¶12. 
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40. By filing a motion before the Respondent’s Federal Court, the Claimant triggered the fork in 

the road clause agreed in Article 11(2) of the BIT and has hence precluded itself from 

initiating this arbitration(Section 2.1). Furthermore, the Claimant’s withdrawal of its motion 

does not revoke the effects of the fork in the road clause (Section 2.2). 

 

2.1. The Claimant’s lawsuit before the Respondent’s Federal Court shares the 

same factual and legal basis with this arbitration 

 

41. Upon filing its motion before the Respondent’s Federal Court, the Claimant triggered the fork 

in the road clause set forth in Article 11(2) of the BIT and has thus precluded itself from 

pursuing this arbitration, since the claims filed by the Claimant in both occasions are 

sufficiently similar under either of the approaches that have been applied by case law to this 

effect. In this regard, both claims share the same fundamental basis (Section 2.1.1) and fulfil 

the triple identity test (Section 2.1.2).  

 

42. The Claimant is precluded from initiating this arbitration because it filed a motion before 

Respondent’s national courts seeking the same remedies he also seeks in this arbitration, 

arising from the same factual scenario. 

 

43. Under a fork in the road clause such as the agreed in the BIT, the choice of any particular 

dispute settlement option will preclude resort to any other option.52 In the present case, all the 

possible methods for dispute resolution available under the BIT are set forth under Article 

11(2) of the BIT, which states that:  

 

“In the event of an investment dispute, […] the national or company concerned may 

choose to submit the dispute for resolution: (a) to the domestic courts or administrative 

tribunals of the Contracting Party that is a party to the dispute; or (b) in accordance with 

any applicable, previously agreed dispute-settlement procedures; or (c) in accordance 

with the terms of the third paragraph below [(i.e. the investment arbitration provision)].” 
53

 

44. As to how the different possibilities arising from the above interact, said provision further 

states that “[p]rovided that the national or company concerned has not submitted the 

dispute for resolution under (a) or (b) of the second paragraph”, investment arbitration 

                                                 
52

 McLachlan, Shore, Weiniger, p. 104; SGS v Islamic Republic of Pakistan ¶121;Genin v. The Republic of 

Estonia, ¶ 287, 330.  
53

 BIT, Article 11(2). 
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before an arbitral tribunal under the aegis of the SCC and in accordance with the SCC 

Rules can be pursued. Hence, in the event that the Claimant has submitted a dispute for 

resolution under either of the methods provided under Article 11(2)(a) and 11(2)(a), the 

Claimant will have lost his right to resort to arbitration to solve the same dispute. 

 

45. The relevant facts of the case in this regard are as follows: on 7 September 2016, the President 

of Kronos issued a Decree banning the exploitation of lindoro, in light of studies that proved it 

could cause health diseases in workers and near population. On 8 September 2016, the 

Claimant challenged said measure, by filing a motion in the Respondent’s courts to suspend 

the effects of the Decree. Finally, on 10 November 2017, the Claimant filed its Request for 

Arbitration in light of that same Presidential Decree still being in force.  

 

46. These facts should lead the Tribunal to find that the Claimant may not bring for its claims in 

this arbitration, since allowing so would prevent the for in the road clause to fulfil its aim its 

purpose of avoiding the duplication similar or identical disputes by addressing and preventing 

the coexistence of multiple proceedings regarding similar issues.54 Precisely, this type of 

clauses requires a dispute to be resolved either by seeking relief before national courts of the 

host State or by international arbitration.55 

 

47. Arbitral tribunals have applied two different tests to decide on the application of fork in the 

road clauses.
56

 On one hand, tribunals have considered that an investor’s claim will be barred 

from arbitration when it shares the fundamental basis of a claim already submitted before a 

different fora.
57

 On the other hand, tribunals have also applied the so-called triple identity test 

to bar claims that share the same parties, subject matter and cause of action as claims that 

were previously submitted before another dispute resolution forum.
58

 

 

48. As will be explained, regardless of what approach is followed by the Tribunal in the present 

case, both lead to the same inevitable result: the Claimant should not be allowed to pursue its 

claims in this arbitration.   

 

                                                 
54

 Gerhard Wegen; Lars Markert, p. 284.  
55

 Friedman, p. 545-568; Gerhard Wegen; Lars Markert, p. 270; SGS v Islamic Republic of Pakistan ¶ 121; 

Geninv. The Republic of Estonia, ¶ 287, 330; Occidental Exploration v. The Republic of Ecuador ¶ 43-63. 
56

 Pantechniki v. Albania, ¶50-68; H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ¶ 368. 
57

 Eskosols.p.a. in liquidazione v. Italian Republic, ¶126. 
58

 CMS Gas Transmission v. Argentina, ¶77-89. 
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2.1.1 The Arbitral Tribunal should apply the fundamental basis test in order to 

determine whether or not the Claimant‟s claims are admissible. 

49. Most scholars and recent case law consider that in order for the fork in the road clause to 

have a preclusive effect, the claims submitted need not be identical but must be equivalent 

in substance. Specifically, it has been considered that: 

“[T]hefork in the road clause ought to operate should the investor choose to pursue a claim 

equivalent in substance to that created by the BIT against the host State.”
59

 

 

50. As understood by recent case law, an application of fork in the road clauses requires not to 

consider the label under which a claim is filed, but rather its fundamental basis. According to 

this fundamental basis test, “claims have the same essential basis if they have the same factual 

predicates and request the same relief”.60 

 

51. According to the fundamental basis test, some arbitral tribunals have considered that instead 

of focusing on whether the claims brought before the local courts and the arbitration are 

identical, the focus must be to assess whether the claims share the same factual predicates and 

seek the same relief;
61

 to apply a different criteria would “defeat the purpose of the Treaty and 

allow form to prevail over substance”.
62

 

 

52. According to the tribunal’s decision in the Pantechniki v. Albaniacase: “[It is] necessary to 

determine whether claimed entitlements have the same normative source.”63  However, under 

this approach, an assertion that two claims do not share the same fundamental basis requires 

more than mere reliance on the circumstance that a claim filed before the tribunal is made 

under a treaty, while the other submitted before a domestic court is made under a contract or 

under domestic law.64 

 

53. The same approach was followed by the arbitral tribunal in the H&H Enterprises v. Egypt 

case.
65

 The tribunal considered that in order to decide whether the fork in the road provision is 

triggered, the tribunal must interpret the dispute resolution clause in the relevant treaty in 

order to determine the purpose of the fork in the road clause. In doing so, the tribunal needs to 

                                                 
59

 Friedman, p. 545-568. 
60

 Pantechniki v. Albania, ¶61. 
61

 H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ¶ 368; Pantechniki v. Albania, ¶50-68. 
62

 H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ¶ 367. 
63

 Pantechniki v. Albania, ¶62. 
64

 Pantechniki v. Albania, ¶ 61; Ruff, Tan, ¶ 3. 
65

 H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ¶ 368. 
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rely on the bona fide general rule of treaty interpretation in Article 31 of the Vienna 

Convention, as referenced in Section 1 of this Memorandum.
66

 By following this rule, the 

tribunal clearly stated that any test applied to the fork in the road clause must not defeat its 

purpose of preventing claims to be re-litigated.  

 

54. In the present case, the proceedings before the Respondent’s domestic courts and the present 

arbitration share the same fundamental basis.  

 

55. In its application before the local Court, the Claimant sought: (i) to suspend the Presidential 

Decree, and (ii) to declare the Presidential Decree unconstitutional on grounds of violation of 

legislative due process.
67

 Subsequently, in its Request for Arbitration, the Claimant requested 

this Tribunal to find that the Respondent breached the BIT, citing among its grounds the 

circumstance that “[the] Claimant was not granted an opportunity to produce evidence 

contradicting the Study prior to the issuance of the Decree”.
68

 The similarity between both 

claims becomes thus manifest.  

 

56. In effect, both proceedings seek to render inapplicable the Presidential Decree and reverse its 

effects.69 Indeed, both efforts have the object of protecting the Claimant’s investment from the 

alleged grasp of the Respondent. Both motions attain to indirectly protect Claimant’s 

authorization to pursue the exploitation of its investment, as well as the alleged violation of 

due process when revoking said permit,70 both protected by the BIT.  

 

57. By applying the fundamental basis test as set forth by the recent investment arbitration 

jurisprudence, the Arbitral Tribunal will find that the Claimant’s motion is barred from being 

pursued in this investment arbitration.  

 

2.1.2 In application of the triple identity test, the Claimant prevented itself from 

pursuing remedies in arbitration. 

 

58. Another test that has been applied by case law in order to determine whether a fork in the road 

clause has been triggered is the so-called triple identity test, which provides that whenever 

claims coincide in the parties to the dispute, cause of action and subject matter, they cannot be 

                                                 
66

 See ¶ 19 above 
67

 Statement of Uncontested Facts, ¶3. 
68

 Request, ¶ 13.  
69

 Statement of Uncontested Facts, ¶3. 
70

 Statement of Uncontested Facts, ¶3. 
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pursued in different fora. In any event, an application of the triple identity test will lead this 

Tribunal to conclude that the fork in the road clause has been triggered.  

 

59. Tribunals have applied the triple identity test to state that, if the cause of action and subject 

matter of the claims asserted before the investment tribunal are the same of those already 

asserted before host State courts, the investor will be held to its election.71 

 

60. In the Toto Costruzionicase, the tribunal stated that: “[i]n order for a fork-in-the-road clause 

to preclude claims from being considered by the Tribunal, the Tribunal has to consider 

whether the same claim is „on a different road‟, i.e. that a claim with the same object, parties 

and cause of action, is already brought before a different judicial forum.”72Moreover, when 

applying this test, the Arbitral Tribunal should adopt a flexible approach rather than a strict 

one.73 

 

61. In the present case, the Claimant’s claims are inadmissible because (i) the parties to the 

dispute are the same (Section 2.1.2 A), (ii) the subject matter of both proceedings are the same 

(Section 2.1.2 B), and (iii) the cause of action of both proceedings is the same (Section 2.1.2 

C).   

 

2.1.2. A) The parties to the dispute are the same 

 

62. The litigation proceedings before the Kronos Federal Court concerned the same parties to this 

arbitration. 

 

63. Concerning the Claimant, it is undisputed that it was the same entity in the litigation 

proceedings before the Federal Courts of the Respondent as well as in these arbitration 

proceedings.74 

 

64. As per the Respondent, the scenario is the same. Investment arbitration proceedings normally 

concern State entities as parties, and it is their conduct rather than the conduct of actual State 

organs what often gives rise to the dispute in the first place.75 However, in the present case it 

is undisputed that the Claimant challenged the measure taken by a State organ rather than the 

                                                 
71

McLachlan/ Shore/ Weiniger, p. 104; CMS Gas Transmission v. Argentina, ¶77-89. 
72

  Toto Costruzioni Generali v. Lebanon, ¶211; Pantechniki v. Albania, ¶50-68; Friedman, p. 545-568. 
73

Libananco v. Turkey, ¶ 548; Cosar, p. 23. 
74

Statement of Uncontested Facts, ¶ 26. 
75

 Emilio Augustin Maffezini v. Kingdom-of-Spain, ¶63; Pantechniki S.A. Contractors & Engineers v. Republic 

of Albania, ¶50-68; Gaillard, p. 7; Schicho, p. 367. 
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conduct of a State entity and thus, no further discussion is required. It is undisputed that the 

President’s Decree is attributable to the Respondent.76 As a consequence, the Claimant’s 

lawsuit filed before the Federal Court of Kronos challenging the Presidential Decree, is to be 

deemed as lawsuit against the Respondent.  

 

2.1.2. B) The subject matter of both proceedings are the same 

 

65. In order to determine whether both claims share the same subject matter, it is the foundation 

of the claim itself what is to be observed, rather than the categorization under which it was 

filed.77 

 

66. In this sense, the tribunal in the Libanancocase understood that a flexible application of the 

test requires to focus “on the real substance of the underlying rights” claimed, rather than 

focusing “on the form in which the local legal action had been brought”. This is the 

application this Tribunal should perform of the triple identity test. In said case, the underlying 

reasoning to this flexible approach, was to observe the purpose that the triple identity test 

standard is intended to serve in light of the relevant treaty: to avoid claims equivalent in 

substance.78On the contrary, a formal application of this test would require the arbitral 

tribunal to focus only on whether the claim was based on the relevant treaty or the contract, 

without any further analysis of the substance of the claims.79 

 

67. Insofar as the requirement of identity of claims is concerned, the Respondent demonstrates 

that this condition is also met. The Claimant may submit that the remedies it pursued before 

the Respondent’s Federal Court were different from those sought in this arbitration. However, 

in this case the underlying object of both claims completely overlaps. 

 

68. It is the Respondent’s position that the relief sought by the Claimant before this Tribunal and 

before the Respondent’s Federal Court are also one and the same, since they both pursue to 

obtain reparation for the wrongful acts allegedly committed by the Respondent.  

 

                                                 
76

 Presidential Decree, ¶ 1. 
77

 McLachlan/ Shore/ Weiniger, p. 80.  
78

 Libananco v. Turkey, ¶548; Eskosols.p.a. in liquidazione v. Italian Republic,¶126.  
79

 TotoCostruzioni Generali v. Lebanon, ¶211; Pantechniki v. Albania, ¶50-68; Friedman, p. 545-568.  
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69. As held by scholars and as recognised in the ILC’s Draft Articles on Responsibility of States 

for International Wrongful Acts, which are part of customary international law,
80

  full 

reparation for the injury caused by an internationally wrongful act can take the form of 

restitution, compensation or satisfaction, either singly or in combination. In the present 

arbitration proceeding, the Claimant seeks to obtain reparation as it previously did in national 

courts. 

 

70. First, in its national court motion, the Claimant pursued the remedy of reparation in the form 

of restitution, i.e. the re-establishment of the situation which existed before the Presidential 

Decree was issued.
81

 

 

71. Second, in its Request for Arbitration, the Claimant requested this Tribunal to “[o]rder 

Respondent to pay damages to Claimant”,
82

i.e. the same remedy of reparation but in the form 

of compensation.  

 

72. As mentioned above, both motions were filed to render inapplicable the Presidential Decree 

and the effects it had over the Claimant’s investment.83 The main purpose of both proceedings 

is to protect the Claimant’s investment from the alleged grasp of the Respondent. More 

specifically, both motions aim at indirectly obtaining an authorization for the Claimant to 

pursue the exploitation of its investment.84 

 

73. Despite how the Claimant chooses to label its claim, it is clear that under both proceedings the 

Claimant seeks the same relief: to revert the effects of the Presidential Decree. The Claimant 

is again, seeking to avoid the consequences of a lawful action of the Respondent. It first 

sought to revoke the Presidential Decree by means of a “provisional basis” suspension, which 

in essence is no different from demanding the Claimant’s investment to be provisionally 

protected by the Court from the temporary effects of the provisional measure, i.e. the remedy 

of reparation by restitution.85 Second, it initiated this arbitration on the basis that the 

Presidential Decree still being in force constitutes a detriment over its investment, i.e. the 

remedy of reparation by compensation.  Both claims were covered by the broad text of the 
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dispute resolution clause of the BIT. However, the Claimant chose one forum and must 

therefore be held to this choice: the Kronian Federal Courts.  

 

2.1.3. C) The cause of action of both proceedings is the same 

 

74. The cause of action identity test aims at determining whether the claims and defences that 

were raised in earlier proceedings are substantially the same as those submitted before the 

arbitral tribunal.86 

 

75. In this sense, both claims need to be covered and protected by the relevant Treaty, i.e. the 

same cause of action.87 In this case, the Claimant’s motion before the domestic courts as well 

as the remedies sought in these arbitration proceedings fall within the scope of the arbitration 

clause present in the BIT. 

 

76. The Claimant’s motion before Kronos’ Federal Court is to be deemed as a dispute under the 

wording of the Ticadia-Kronos BIT. Specifically, the BIT broadly defines investment dispute 

as “a dispute between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to […] an investment agreement, […] an investment authorization 

[and] an alleged breach of any right conferred or created by this Agreement”. 

 

77. The Presidential Decree specifically stated that: “All government contracts, licenses, and 

concessions for the exploitation of lindoro in Kronian territory are immediately and 

irrevocably terminated with no compensation owed by the Kronian Government”88Being a 

dispute related to an investment authorization, it clearly falls within the scope of the BIT 

dispute resolution clause. 

 

78. Where the investor chooses to assert in substance the same cause of action as found in the 

treaty before a host State’s courts he must be construed to have forfeited the right to sue 

before an investment tribunal.89 

 

79. In order for the cause of action element to trigger the fork in the road clause, the claim in the 

host State’s court must have put in issue a claim that in substance could have been brought 

                                                 
86

 Cremades, Madalena, p. 519; Pantechniki v. Albania, ¶ 50-68; H&H Enterprises Investments, Inc. v. Arab 

Republic of Egypt, ¶ 363. 
87

 McLachlan/ Shore/ Weiniger, p. 80. 
88

 Presidential Decree, Article 2. 
89

 McLachlan, Shore, Weiniger, p. 104.  



18 
 

before an international investment arbitral tribunal (as, for example, by claiming loss of his 

property without adequate compensation).90 This type of clauses are aimed to avoid the risk of 

contradictory decisions over the same dispute, to prevent a violation of the non bis in idem 

principle.91 

 

80. The “dispute” as referenced in Article 11.2 of the BIT has already been submitted to 

resolution by the Claimant in Respondent’s national courts. 

 

81. The present arbitration as well as the motion sought by the Claimant before Respondent’s 

Federal Court concern the same Decree.92 Despite the labelling the Claimant intents to push 

forward for both claims, both are substantially the same. It is clear that both motions were 

motivated by the allegation that the “Decree is a targeted measure, disguised in the form of a 

general bona fide regulation and aimed at expropriating Claimant‟s assets without 

compensation”.93 Both claims are premised on the allegedly unexpected and unreasonable 

change of policy by the Kronos Government which allegedly impacted the Claimant’s right to 

benefit from the BIT. In this sense, Claimant’s CEO specifically stated that the Decree 

“targeted Claimant to take it out of business”,94 hence a violation of the protection against the 

expropriation clause set forth in the BIT. All protections against these alleged violations are 

set forth both in Kronos’s domestic legal system as well as in the BIT. However, the Claimant 

chose firstly to pursue the claim before the Respondent’s Federal Courts, waiving its right to 

subsequently seek any remedies in arbitration. 

 

82. In light of the aforementioned, the Claimant is precluded from pursuing relief in this 

arbitration. It filed a motion against the Respondent before its Federal Courts, seeking the 

suspension of the Presidential Decree. In the present arbitration the Claimant is pursuing to 

escape the legitimate consequences of said Presidential Decree. The grounds on which the 

Claimant based its Federal Court motion are essentially the same submitted in this arbitration, 

and hence this Tribunal should dismiss them as inadmissible. 
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2.2 Claimant’s withdrawal of its claims from the Respondent’s Federal Court 

does not entitle the Claimant to resort to arbitration 

 

83. Claimant’s withdrawal of the motion pursued before Kronos’s Federal Courts does not render 

inoperable the fork-in-the-road clause. As determined by Article 11(2) of the BIT, the 

Claimant would have been admitted to resort to arbitration, provided it “ha[d] not submitted 

the dispute for resolution under […] the domestic courts or administrative tribunals of the 

Contracting Party”. The clause is crystal clear: the sole submission of the dispute to any of 

the agreed fora, constitutes a prohibition to subsequently pursue remedies in any of the other. 

 

84. Scholars and arbitral tribunals have agreed that once the election is made by the investor, it is 

final and irrevocable.95 It “refers to an option, expressed as a right to choose irrevocably 

between different jurisdictional systems”.96 If the investor’s election is not in favour of 

arbitration before an arbitral tribunal, then it precludes the tribunal’s jurisdiction over the 

same dispute. An election in favour of the international tribunal is, therefore, a “condition 

precedent to the consent of the host contracting State party to the arbitration of investment 

disputes”.97 

 

85. As stated, fork in the road clauses embody the estoppel principle, requiring the investor to 

finally and irrevocably choose a method of dispute resolution ab initio, and stopping it from 

subsequently submitting the dispute before other fora.98 Being related to admissibility issues, 

the fork in the road clause determines that even when the arbitral tribunal has jurisdiction 

under the treaty over a certain claim, the choice of a party to submit the dispute to another 

forum may preclude it to exercise its jurisdiction.99 

 

86. The Claimant’s withdrawal of its motion prior to a judgment on the merits, does not dispose 

of the consequences of the fact that the dispute was already submitted for resolution as 

provided by the clear text of the dispute resolution clause and thus, triggered the fork in the 

road clause. 
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CONCLUSION II: 

 

87. As seen above, the Claimant intends to surpass the admissibility requirements set forth in 

Article 11(2) of the BIT.  The Claimant’s motion in this arbitration is inadmissible since it 

triggered the fork in the road clause by pursuing the suspension of the Presidential Decree in 

State courts, under whichever approach is followed by this Tribunal. First, both motions share 

the same fundamental basis, namely, to escape the harmful but lawful consequences of the 

Presidential Decree over the investment. Second, the three requirements of the triple identity 

test are met, them being: the same parties to the dispute, the same subject matter and same 

cause of action. Third, the Claimant’s withdrawal of its motion in State courts does not 

prevent the fork in the road clause from operating, because said clause requires the sole 

submission of the dispute to one forum in order to become operative. 

 

3.        THE RESPONDENT HAS NOT UNLAWFULLY EXPROPRIATED THE 

CLAIMANT’S INVESTMENT IN KRONOS 

 

88. The Claimant argued that by forcing it to shut down its operations in the country, the 

Respondent unlawfully expropriated the Claimant’s investment in Kronos in contravention of 

the BIT. However, it is the Respondent’s position that the referred expropriation of the 

Claimant’s investment complies with all of the requirements set forth by Article 7 of the BIT, 

and is therefore not unlawful.   

 

3.1         The Presidential Decree complies with the requirements set forth by the 

BIT 

 

89. Contrary to the Claimant’s submissions regarding the unlawfulness of the expropriation, the 

expropriation of its investment complies with all of the requirements set forth by Article 7 of 

the BIT, because, firstly, it was executed for public purpose (Section 3.1.1), and secondly, it 

was done within the due process of law (Section 3.1.2). Also, that it was not a discriminatory 

resolution (Section 3.1.3), and that the Respondent’s exercise of its police powers exonerates 

it form any compensation towards the Claimant (Section 3.1.4). 
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3.1.1 The Decree was executed for public purposes 

 

90. Firstly, the expropriation of the Claimant’s investment complies with the first requirement set 

forth by Article 7 of the BIT, as the expropriation was executed for public purposes. 

 

91. The United Nations Conference on Trade and Development has defined public purpose as the 

following: “pursuance of a legitimate welfare objective”.
100

 For an expropriation to be in 

accordance to the law, it must pursue, among other things, a public purpose.
101

 In Feldman v. 

Mexico, and arbitration under ICSID, where Mexico was imposing a considerable amount of 

taxes to the export of tobacco products, the Tribunal stated that protecting the environment 

was considered to be of public interest, hence in compliance with the requirement of public 

purpose for expropriations.
102

 

 

92. The Claimant primarily states that its operations had been widely beneficial as it created 200 

jobs and gave the Republic of Kronos a 22% of the gross monthly revenue which received 

from the exploitation of lindoro.
103104

 However, it was found through a study made by The 

Kronian Federal University on May 15
th

, 2016, that the exploitation of lindoro was potentially 

harmful for the human lives and the environment  itself.
105

 In this regard, numerous tests, and 

an analysis made to 160 citizens, have been made and the conclusions were distressing, 

regarding the potential diseases that the exploitation of this mineral could cause.
106

 The 

aforementioned Study unveils numerous concerning consequences from the extraction of 

lindoro. In the first place, it demonstrates that by virtue of the Claimant’s exploitation of 

lindoro the cases of microcephaly in new-borns has increased in an 88%, being this a disease 

that was virtually “non-existent in Kronos until 2012”.
107

 In addition to this, the Study also 

shows that: “since 2011, there has been a constant yearly increase in cardiovascular disease 

(“CVD”) in the population of the areas surrounding of the exploitation of lindoro in 

Kronos”
108

, thus proving once again the harmful consequences that the exploitation of lindoro 

was bringing to the Respondent’s population. Furthermore, samples extracted from the Rhea 
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River have shown that it has been polluted due to the extraction of lindoro, and places it 

among the three most polluted rivers in the world.  

 

93. It bears recalling that pursuant to the BIT, the Respondent was entitled to adopt measures to 

protect its environment. For example, Article 9 of the BIT sets forth that if there is any 

problem regarding environment, or public health the contracting parties allowed to take 

measures in order to protect the environment.
109

 It further states “In its policies and actions, 

each Contracting Party shall strive to take precautionary measures to prevent or minimize 

environmental degradation.”  

 

94. In conjunction with the aforementioned, and in application of Article 10 of the BIT, the 

Respondent is allowed to adopt and enforce a protective measure in order to: “protect human, 

animal or plant life or health”
110

, which is exactly what the Respondent did in the present 

case through the Presidential Decree. Therefore, the Kronian government was compelled to 

protect the health of its population the moment this study came into light, and so adopt any 

measure in order to achieve it. In view of this, a measure stipulated on the BIT, cannot be at 

the same time a violation of it.  

 

95. In short, it is clear that the well-being of the Kronian population constitutes a matter of public 

purpose and hence, it has been proven that the Respondent did comply with this requirement. 

Therefore, the Respondent was within its rights to expropriate the Claimant’s investment in 

Kronos, as it has proven there is a matter of public purpose in the expropriation.  

 

3.1.2 The expropriation was within the due process of law 

 

96. Secondly, the Respondent’sexpropriation was executed within the scope of the due process of 

law, and so it complies with the second requirement set forth under Article 7 of the BIT. 

 

97. For an expropriation to be successful it must also be within the due process of law.
111

This is a 

standard to guaranty a fair and equitable treatment, and a safeguard of individual rights.
112
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98. In the present case, the Respondent complied with this requisite as the expropriation was 

within the Respondent powers, as it shown in the Presidential Decree.
113

 The moment the 

Respondent knew about the pollution caused by the Claimant’s activities, it did everything 

within its rights to put an end to the counter-party’s activities. It is true, the Respondent did 

not negotiate with the counter-party, however, it was more than foreseeable that that was what 

the Respondent would do, in view of the alarming, disturbing and disconcerting results the 

Study of the Kronian Federal University revealed. In addition, even the very same Claimant 

stated that the problems started when: “when a center-left political party (“Nationalist 

Party”) won the Presidential elections for the first time in Respondent's history”. 

 

99. To sum up, not only, the Respondent was within its right to exercise its sovereign powers and 

expropriate the Claimant’s business, but the Claimant knew this was a possible scenario in the 

future, that was concreted the very same moment the result of the Study came to light. The 

Respondent had the power under the Presidential Decree to lawfully expropriate the 

Claimant’s investment. 

 

3.1.3 The expropriation was not exercised in a discriminatory manner 

 

100. Thirdly, the Claimant argues that the expropriation of its investment was exercised in a 

discriminatory manner. However, as shown below the measure was not discriminatory, as it 

was a general measure to protect legitimate public welfare, which in this case is the health of 

its population. 

 

101. In order for an expropriation to be executed in a non-discriminatory manner it must answer to 

a legitimate public welfare and not a subjective purpose.
114

 

 

102. The Claimant cannot argue that the Respondent acted in a discriminatory manner as its 

actions answered to a matter of environmental protection.
115

 The Presidential Decree does not 

individualize any particular person or entity, and therefore the Claimant cannot state that the 

expropriation authorized by the Presidential Decree is discriminatory. Moreover, the Claimant 

may argue that it was discriminatory because the Respondent is trying to exploit lindoro by 

                                                 
113

 Exhibit N. 5. 
114

 Muchlinski, Ortino&Schreuer, p. 423; Dolzer, Schreuer, p. 99-100; ADC v. Hungary. 
115

 Exhibit N. 5. 



24 
 

itself, yet, those are baseless rumours that the Claimant clings in order to create an impotent 

argument. 

 

103. In the end, the Presidential Decree does not discriminate any particular person to whom the 

expropriation would apply, as it answers to an environmental issue. Hence, the Respondent 

complies with this requirement. 

3.1.4 The fact that the Claimant is not entitled to any compensation is justified by the 

Respondent‟s use of its police powers 

 

104. Contrary to the Claimant’s submissions, it is not entitled to any compensation regarding the 

expropriation of its investment as the Respondent’s actions are justified due to its police 

powers. 

 

105. The police powers doctrine, means that a State has sovereign powers relating to its public 

policy, which includes taxation, environment and health issues and public order.
116

 

 

106. An arbitration under ICSID where Tecmed’s license was not renewed by the Mexican 

government, stated that a state in exercise of its police powers could cause economic damage 

without the obligation to compensate the other party.
117

In this line, in Saluka v. Czech 

Republic, an arbitration under ICSID, where the claims arose out of the imposition of a forced 

administration upon Saluka’s banking business by the Czech National Bank, the Tribunal held 

that it is internationally accepted that a State is not liable to pay any compensation when 

exercising their regulatory powers.
118

 What is more, in Philip Morris v. Uruguay the Tribunal 

stated protecting the public health was considered to be within the scope of police powers 

since long ago.
119

The Tribunal continues to state that any reasonable measure arising from the 

exercise of a state’s police powers excludes compensation even when it causes an economic 

damage to the other party.
120

Scholars have also come to the same conclusion expressing that a 

State in application of its police powers is not bound to compensate the injured party.
121

 

107. In the present case, the Kronian government exercised its police powers in order to protect its 

public health and the environment due to the alarming information gathered in the study made 
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by the Kronian Federal University.
122

 In application of Arts. 7, 9 and 10 of the BIT, the 

Respondent had the right to act the way it did in order to lessen the environmental impact the 

Claimant’s investment was causing to its population. The Respondent not only has the right to 

protect its population form non-environmental activities such as the Claimant’s, it has the 

obligation to protect them as their sovereign.  

 

108. In short, the Claimant has no right to demand any compensation from the Respondent due to 

the simple fact that the Claimant’s exercise of its police powers exonerates it from any 

compensation whatsoever. The door for expropriation was very small, but the Respondent 

fulfilled with every requirement of the expropriation under the BIT, and therefore made it to 

the other side of it. The expropriation was executed in compliance with all of its requirements. 

 

3.2            The Claimant’s claims that the Respondent intends to exploit lindoro 

through a joint venture with a third party are baseless 

 

109. The Claimant allegations that the Respondent intends to exploit lindoro through a joint 

venture are groundless and lack any factual evidence. 

 

110. The alleged return of lindoro to the market through a joint venture that implicates the 

Respondent as a party is completely baseless. There is no proof whatsoever that our client is 

reinstating the exploitation of lindoro in the country. That would not only be flagrant violation 

of the Presidential Decree and the Kronian Environmental Act, but also it would also cause a 

reappearance of all the diseases caused by the exploitation of this mineral. In this regard, the 

Claimant only relies on a single publication made by one and only one magazine, being its 

claims completely groundless.
123

 

 

111. To conclude, the Claimant cannot rely on only one magazine, and nothing else, to implicate 

the Respondent on such a compromising situation. The Claimant tries to build a whole case 

without any solid grounds. 

 

CONCLUSION III: 
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As demonstrated, the Respondent measure to expropriate was according with the 

requirements arising out of the BIT because, firstly of all it was executed for public purpose, 

and secondly, it was within the due process of law. Thirdly, that the Respondent did not act in 

a discriminatory manner towards the Claimant and that the Respondent’s exercise of its police 

powers exonerates it from any compensation towards the Claimant. Furthermore, the 

Claimant’s claims that the Respondent intends to exploit lindoro through a joint venture with 

a third party are baseless. 

 

4. THE RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE 

THIS TRIBUNAL 

 

4.1. The Tribunal has jurisdiction rationemateriae to decide on the Respondent’s 

counterclaim 

 

112. As demonstrated above (Section 2), this Tribunal does not have jurisdiction over the 

Claimant’s claims. However, if it were to find that it has, then it would also have jurisdiction 

over the Respondent’s counterclaim, due to the fact that the parties gave their consent for the 

counterclaim (Section 4.1.1), and its subject matter is connected to the main claim (Section 

4.1.2).  

 

113. An efficient investor-state dispute settlement system can only exist if there is reciprocity and 

both parties are granted equal rights and obligations.124 In this regard, a counterclaim is a 

claim presented by the respondent in opposition to the principal claim, in the same 

proceedings.125 Counterclaims allow the host state to seek to engage the foreign investor’s 

own responsibility in an investment arbitration.126They are also supported by the need to avoid 

duplication of procedures and to prevent the risk of contradictory decisions.127 

 

114. Nevertheless, counterclaims must be related to the main claim. Therefore, in order to be 

admitted there are two requirements: consent and connectedness.128 One the one hand both 

claims are linked, but on the other hand, they still are independent causes of action. 

                                                 
124 

Amado/Shaw Kern/DoeRodriguez, p.5; Baltag, p. 2.  
125

 Atanasova/Martínez/Ostranský, ¶ 359.   
126

 Le Bars, p.17. 
127

Farmer p. 6; Urbaser v. Argentina, ¶ 1118; Kjos, p. 128-129.  
128

 Saluka v. Czech Republic, ¶  38 – 40; Metal-Tech v Uzbekistan ¶407-410.  



27 
 

Thereforeonce the counterclaim is admitted, its own success or failure does not depend on the 

fate of the principal claim.129 

 

115. In the present case, for the Tribunal to find it has jurisdiction over the counterclaim, several 

aspects have to be addressed: it must fall under disputing parties’ consent (Section 4.1.1) and 

it has to have a close connection with the primary claim (Section 4.1.2).130 

 

4.1.1. Scope of consent of the parties under BIT 

 

116. The first element to determine is whether the tribunal has jurisdiction over the counterclaim, 

by analysing the will of the parties.131 

 

117. In this regard, to say that counterclaims must fall within the jurisdiction of the particular 

tribunal, means it has to be included in the scope of the consent given by the parties.132 Their 

consent is the very foundation of arbitration, as it is born once the parties give their free 

concurrence.133 

 

118. It can also be understood that the Tribunal lacks jurisdiction over the main claim, and that this 

does not affect the counterclaim.
134

 Furthermore, the agreed arbitration rules can allow 

counterclaims.135 For instance, the ICSID Convention determines that the tribunal can address 

any “counterclaims arising directly out of the subject-matter of the dispute provided that they 

are within the scope of consent of the parties…”.136 Also, Article 4 of the UNCITRAL Rules 

determines that the response to the notice of arbitration can include a counterclaim.137 In this 

way, several sets of arbitration rules also recognize counterclaims.138 

 

119. Additionally, this arbitration is governed by the SCC Rules.139 These contain an express 

solution for the admission of counterclaims, as Article 24 of the SCC Rules states that the 
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respondent has to present the answer, as a written submission that can include “any 

counterclaim or set-off and the grounds on which it is based”.140 Even more, several articles 

make reference to them.141 

 

120. Moreover, the BIT can be neutral as to the identity of the parties, using terms such as 

“agreement between the parties”, and that “either part” or “any party” can pursue a claim, 

without determining that the host state cannot pursue a claim under the treaty.142 For instance, 

in the case Roussallis v. Romania, the tribunal understood that the consent to arbitration does 

not imply per se the consent to arbitrate counterclaims, as the clause of the specific BIT was 

limited only to claims raised by investors related to obligations of the host state.
143

 

 

121. In this case, the applicable BIT states that “Each Contracting Party hereby consents to the 

submission of any investment dispute for settlement by binding arbitration…”.144 This clause 

is not limiting the matters that can be submitted to arbitration, but instead the word used  is 

“any” dispute.145In the same way, the term “investmentdispute”does not imply the exclusion 

of counterclaims, as the BIT defines it as: “a dispute between a Party and an investor of the 

other Party”.
146

Thus, the BIT is broad enough to conclude that counterclaims can be included. 

 

122. Article 11 BIT states that “Each Contracting Party…”.147 The Article Does not authorize only 

one party, to file the dispute. It doest not limit it only to the investor, nor to the state. On the 

contrary, both parties are entitled to do so. 

 

123. Moreover, the BIT determines that any party can present the “dispute”, either on the national 

courts, or in the arbitration process. The Article states: If the dispute cannot be settled 

amicably, the national or company concerned may choose to submit the dispute for 

resolution: (a) to the courts or administrative tribunals of the Party that is a party to the 

dispute; or (b) in accordance with any applicable, previously agreed dispute settlement 

procedures; or (c) in accordance with the terms of paragraph 3 of this Treaty”.148 
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124. As a consequence, the BIT does not ban the State from filing a counterclaim, as it is 

determined that upon a dispute, either the company or the national may choose the applicable 

dispute resolution mechanism. The Claimant will probably argue that the investor is entitled 

to decide the forum, and this is true. However, this does not mean that the State cannot 

introduce another request, because although this would be a counterclaim, it does not cease to 

be a claim in itself. 

 

125. The only exclusion made is in the Dispute Settlement Clause: “a Contracting Party shall not 

assert, as a defense, counterclaim, (...), that the national or company concerned has received 

or will receive, pursuant to an insurance or guarantee contract, indemnification or other 

compensation for all or part of its alleged damages”.149 Thus, there was an exclusion of a 

counterclaim about a specific matter. As a result, it can be inferred that if the parties excluded 

counterclaims related to a certain topic, all the others are permitted. In other words, such an 

exclusion would not have been necessary of counterclaims in general were prohibited. 

 

126. It can only be concluded that, as the parties provided their consent, counterclaims can be 

addressed before this Arbitral Tribunal. 

 

4.1.2. Connectedness of subjectmatter 

 

127. For a counterclaim to be admitted, it must also comply with the second requirement: it has to 

be connected with the main or initial claim. 

 

128. Connectedness implies that the counterclaim must arise directly out of the same subject matter 

as the primary claim.150 It was understood that the factual link was manifest, when both the 

claim and the counterclaim are based on the same investment.151 They must be born from the 

same legal and factual context.152 

 

129. The connectedness does not bind the tribunal, therefore it can be understood that both 

elements are met, to allow the counterclaim, and yet the merits can be rejected.153 
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130. In regard to the environmental aspect of the counterclaim, its connectedness is clear. If human 

rights and environmental obligations were an exclusive obligation of the state, private parties 

would have no commitment. On the contrary, international law accepts corporate social 

responsibility as a standard of crucial importance. This standard includes commitments to 

comply with human rights. Therefore, it cannot be admitted that international companies are 

immune from protecting the environment.154 

 

131. The BIT cannot be interpreted and applied in a vacuum. Instead, the tribunal has to consider 

the BIT’s special purpose as a treaty promoting foreign investments, without disregarding 

relevant rules of international law.155 These treaties are applicable, as “any relevant rules of 

international law applicable in the relations between the parties”,156 have to be considered. 

 

132. The BIT has to be construed in harmony with other rules of international law, including those 

relating to human rights and environment.157In the case Urbaser v. Argentina, the tribunal 

understood that “everyone has the right to a standard of living adequate for the health and 

well-being of himself and of his family”.158 In order to ensure that such rights are enjoyed by 

each person, it must necessarily also be ensured that no other individual or entity, may act in 

disregard of such rights, so this may also be addressed to multinational companies.159 

 

133. On another case, the tribunal understood that the connectedness was not met as the 

counterclaim was based solely on issues of noncompliance with the state public law, or tax 

law, where public courts are competent.160 

 

134. In the present case, the Republic of Kronos made a claim that is connected with the BIT that 

governs its relation with Fenoscadia Ltd, and with the claim presented by the Claimant. They 

are born not only on the same legal and factual context, but also among the same parties, the 

same BIT and the same investment. Therefore, not only they share context, but they are 

strictly linked. 
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135. Connectedness is not opposed to the broadness of environmental obligations. However, their 

broadness does not alter the fact that there is a direct relation between the Claimant’s actions 

and the damage caused both to the environment and the people.161 

 

136. Environmental obligations are applicable worldwide, which means the Claimant could not 

have been unaware of them. Even more, the BIT had an express clause to promote its 

protection.162 This means, the Respondent understood the environmental obligations were part 

of the investment, and also the Claimant was aware of this, when signing the Agreement, as 

there is a specific section destined to the these type of obligations.
163

 

 

137. The Respondent’s environmental counterclaim complies with both elements, the jurisdiction 

and connectedness, and therefore must be considered by this Tribunal. 

 

4.2. The Claimant has breached its contractual obligation to prevent harmful 

environmental impacts, determined in Article 9.2 of the BIT and must therefore 

compensate the Respondent for the environmental damage it caused 

 

138. The Claimant failed to comply with its express obligation to protect the environment and 

health of the population, and therefore it should compensate. 

 

139. Regarding environmental law against investors, the state can bring the counterclaim upon 

several bases, such as the applicable arbitration rules, an agreement of the parties,164 or the 

BIT itself can allow environmental counterclaims in an express or implicit manner.165 

 

140. In the context of environmental protection, counterclaims allow the arbitral tribunal to hold a 

foreign investor liable for the environmental damage it may have caused.166 

 

141. Provided that the counterclaim is permissible, the source of the obligation has to be 

determined. The investor usually is obliged to comply with domestic laws of the host state, for 

example, domestic environmental law. In two recent cases involving Ecuador, environmental 
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counterclaims were brought by Ecuador on the basis of domestic environmental law.167 In one 

of these cases, the arbitral tribunal awarded approximately USD 40 million in damages to 

Ecuador for the foreign investor’s liability for the costs of restoring the environment.168 

 

142. A second possibility for investor liability is on the basis of directly applicable international 

law rules governing the environment, or human rights.169 

 

143. If a legal relationship between an investor and the State permits the filing of a claim by the 

State for environmental damage caused by the investor’s activities and such a claim is 

substantiated, the State is entitled to full reparation in accordance with the requirements of the 

applicable law.170 

 

144. Foreign investment requires the long-term commitment of substantial resources by foreign 

investors in the territorial sovereignty of the host state.171 

 

145. In the present case, an entire section of the BIT was dedicated fully to the health and 

environment protection.172 This article determined that both parties had to minimize 

environmental impacts and established the obligation to take precautionary measures to 

prevent this damages: “In pursuit of sustainable development, each Contracting Party shall 

strive to minimize, in an economically efficient manner, harmful environmental impacts 

occurring within its territory. In doing so, each Contracting Party shall act in a cost-effective 

manner. In its policies and actions, each Contracting Party shall strive to take precautionary 

measures to prevent or minimize environmental degradation”.173 

 

146. Even more, it was determined that “The Contracting Parties agree that the polluter should, in 

principle, bear the cost of pollution, with due regard to the public interest and without 

distorting investment or international trade”.174The Claimant breached this when polluting 

the area, the Rhea River and affecting the health of locals.
175
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147. Furthermore, the Claimant accepted its fault in the damage to the environment, as this was 

required by the Respondent as a requisite to reinstate the negotiations.176 

 

148. This damages to the environment were proved. Firstly, the Rhea River was highly 

contaminated, with abnormal amount of heavy metal and toxic substances, and its 

decontamination had a cost of more than USD 75 million.
177

Secondly, there was an important 

increase of cardio vascular diseases in populations that live in surrounding lindoro-exploiting 

areas.
178

 Although it is true it is not scientifically proved that lindoro is the direct cause of that 

disease, it is also true that no other cause was identified.
179

 Thus, the fact that the victims are 

people that live in nearby areas, cannot be a coincidence. Thirdly, another consequence of the 

lindoro exploitation is microcephaly, a serious disease, that was previously inexistent in the 

country, and that is affecting newborns.
180

 

 

149. The Respondent’s actions were in compliance with the Contract. The Article 10 BIT 

determines that the “Contracting Parties may adopt or enforce a measure necessary: (a) to 

protect human, animal or plant life or health, (…) (c) for the conservation of living or non-

living exhaustible natural resources”.
181

In this sense, the Respondent has the right and the 

duty to protect its environment and resources, as well as its population. 

 

150. To conclude, the Claimant caused irreversible damages to the Respondent’s territory and 

population, in violation of Article 9 of the BIT, and also international treaties. The payment of 

these damages can be requested by the Respondent using the counterclaim as a vehicle. In this 

way, the Respondent can seek compensation for the harm caused to its nation. 

 

CONCLUSION IV: 

 

151. As a consequence, the counterclaim presented by the Respondent is admissible under the 

present Tribunal, provided that the consent and connectedness requirements were met. In 

analysing it, the Tribunal should address how the Claimant caused an irreversible damage to 
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the Respondent’s environment. The Claimant’s actions implied a breach of Article 9 BIT, and 

therefore they should compensate for it. 

 

PRAYER FOR RELIEF 

 

152. In light of the foregoing reasons, the Respondent respectfully requests this Arbitral Tribunal 

to find: 

 That it has does not have jurisdiction over the dispute as the Claimant is not an investor 

under the BIT [1]. 

 That the Claimant’s requests are not admissible [2]. 

 That the Claimant’s claims should be rejected as the RESPONDENT did not unlawfully 

expropriate the Claimant’s investment [3]. 

 That the Respondent counterclaims are admissible before the Tribunal, and therefore that 

the Claimant should pay USD 150,000,000 for the damage arising our of its operations 

kin Kronos [4]. 

 


