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STATEMENT OF FACTS  

1. 
The Republic of Kronos (“Respondent”) has historically been known as an exporter 

of agricultural commodities and considered an underdeveloped country under the 

criteria set forth by the Organization for Economic Co-operation and Development 

(“OECD”), to which it is not a party.1 

2. 
On 30 June 1995, the Agreement for the Promotion and Reciprocal Protection of 

Investments was concluded between the Republic of Ticadia and the Republic of 

Kronos (the “BIT”). 2 

3. 
In March 1997, the Kronian Federal University discovered a mineral reserve of a rear 

metal.3 

4. 
In August 1997, Respondent entered into a loan with the International Finance 

Corporation (“IFC”) for funding further research on different rare earth metals in 

Respondent's territory.4 

5. 
In February 1998 funded by the IFC, the Kronian Federal University published 

research that confirmed the existence of a large area with lindoro.5  

6. 
In November 1998, Respondent organized a public auction for foreign companies for 

the concession of the rights to extract lindoro.6 

7. 
On 1 June 2000, the Concession Agreement for the rights to exploit lindoro between 

Respondent and the Fenoscadia Limited (“Claimant”) was signed. On the basis of 

the Agreement, necessary license for the exploitation of lindoro was granted.7 

8. 
The factual exploitation of lindoro started in August 2008.8 

                                                 
1 Record, p. 14, Answer, ¶ 8. 
2 Record, p. 32, Uncontested Facts, ¶ 1.  
3 Record, p. 14, Answer, ¶ 9. 
4 Ibid. 
5 Ibid, ¶ 10. 
6 Record, p. 32, Uncontested Facts, ¶ 4. 
7 Record, p. 32, Uncontested Facts, ¶ 5. 
8 Record, p. 33, Uncontested Facts, ¶ 8. 



2 

 

9. 
Since 2011, Respondent has been following the environmental footprint of 

Claimant’s activities in its territory. Ministry’s for Agriculture, Forestry and Land 

inspections have shown that the exploitation of lindoro conducted by Claimant had a 

significant potential to cause environmental damage.9 

10. 
In March 2015, Respondent’s Government submitted a Kronian Environmental Act 

(“KEA”) draft to the Kronian House of Representatives to minimize the externalities 

of environmentally sensitive activities in Respondent’s territory. The draft bill was 

passed on 12 June 201510 and was mostly based on the obligations and definitions set 

forth at the Protocol on Water and Health to the 1992 Convention on the Protection 

and Use of Transboundary Watercourses and International Lakes.11 

11. 
In October 2015, Respondent’s Ministry for Environmental Matters realized 

information that the toxic waste in Respondent's rivers has sharply increased since 

2010.12  

12. 
In November 2015, Kronian Federal University was awarded to make a research on 

the Rhea River water.13  

13. 
In May 2016, the University published a comprehensive study (“The Study”), which 

concluded that Claimant’s activities resulted in the contamination of the Rhea River.14 

The Study demonstrates that Claimant has failed to avoid contamination of the Rhea 

River, which supplies water for the vast majority of the country, with toxic waste.15 

14. 
On 7 September 2016, in order to protect its environment and ultimately its 

population’s life, Respondent issued Presidential Decree No. 2424, revoked 

Claimant’s licenses and terminated the Agreement. 16 

15. 
On 10 November 2017, Claimant failed request for arbitration.17 

                                                 
9 Record, p. 15, Answer, ¶ 15. 
10 Record, p. 15, Request, ¶ 13.  
11 Record, p. 34, Uncontested Facts, ¶ 16. 
12 Record, p. 15, Answer, ¶ 16. 
13 Record, p. 35, Uncontested Facts, ¶ 21. 
14 Ibid, ¶ 22. 
15 Record, p. 16, Request, ¶ 17. 
16 Record, p. 16, Request, ¶ 18.  
17 Record, p. 37, Uncontested Facts, ¶ 29. 
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16. 
To sum up, Claimant has incredibly profited at the expense of the health of 

Respondent’s population. The Presidential Decree is a piece of legislation, which 

fitting within Respondent’s right to regulate: its aim is to protect human life and health 

in Respondent’s territory against Claimant’s intolerable activity. Moreover, as 

provided in Article 9 of the BIT, Claimant’s activities could no longer be supported 

by Respondent, since such activities were identified as a potential cause for 

environmental damages, therefore, Respondent shall not compensate Claimant for 

any of the damages it requests.18 

 

  

                                                 
18 Record, p. 16, Request, ¶ 20. 
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STATEMENT OF ARGUMENTS 

17. 
Jurisdiction and Admissibility. The present Tribunal does not have jurisdiction over 

Claimant’s requests since Fenoscadia Limited does not qualify as a foreign investor 

pursuant to Article 1(4) of the BIT under the “siege social” test, the substantial 

economic activities test, the control test (I). Even if the Tribunal finds that it has 

jurisdiction ratione personae, Claimant’s requests are inadmissibly since Claimant 

triggered the fork-in-the-road provision contained in Article 11 of the BIT by applying 

to Kronian domestic courts (II). Alternatively, Respondent asks the Tribunal to find 

jurisdiction over its counterclaim based on Claimant’s damage caused in the territory 

of Kronos (III).  

18. 
Merits. Respondent’s measures did not amount to expropriation of Claimant’s 

investments under both the “sole effect” doctrine and police powers doctrine (IV). In 

any event, Respondent is exempted from liability either under the general exceptions 

provision of the BIT, or the customary international law defense of necessity (V). 

Finally, Claimant caused damage to the territory of Kronos and should be ordered to 

pay compensation under Article 9(2) of the BIT (VI). 
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ARGUMENTS 

PART ONE: ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

19. The Republic of Kronos, Respondent in the present dispute, respectfully submits that 

this Tribunal lacks jurisdiction to consider the requests brought before it by Claimant 

since Fenoscadia Limited does not qualify as an investor under Article 1(4) of the BIT 

(I). Moreover, Claimant’s requests are inadmissible since Claimant triggered the fork-

in-the-road provision contained in Article 11(2) of the BIT (II). Should the Tribunal 

find jurisdiction over Claimant’s requests, Respondent submits its counterclaim based 

on Claimant’s damage caused to environment in the territory of Kronos (III). 

 I. THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE 

PERSONAE OVER CLAIMANT’S REQUESTS 

20. Respondent asserts that this Tribunal does not have jurisdiction ratione personae to 

consider the present dispute since Fenoscadia Limited is not a foreign investor for the 

purposes of Articles 1(4) and 11 of the BIT.  

21. According to the dispute resolution clause provided in Article 11 of the BIT an arbitral 

tribunal has jurisdiction to hear an investment dispute arising between a Contracting 

Party and an investor of the other Contracting Party.19 However, the present dispute is 

not between the Ticadian investor and the Republic of Kronos, but rather between the 

Kronian enterprise and the Kronian Government. 

22. The scope of the definition of an “investor” under a BIT determines legal standing of a 

corporation and its access to arbitration.20 Definition of the term “investor of a 

Contracting Party”, enshrined in Article 1(4) of the BIT, includes, inter alia, “an 

enterprise of a Contracting Party that (…) has made an investment in the other 

Contracting Party's territory”. The BIT does not provide any further criteria of an 

“enterprise of a Contracting Party.”  

23. Therefore, the term “enterprise of a Contracting Party” should be interpreted under 

Article 31 of the VCLT, stating that: 

                                                 
19 Record, p. 44, Article 11(1) of the BIT. 
20 Sinclair; Acconci, pp. 139-175; Schill, pp. 14- 15.  
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 “A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose”.21  

24. Ticadia and Kronos included object and purposes of the BIT into its Preamble. They 

desired to promote greater economic cooperation between the Contracting Parties and 

recognized the importance of promotion and protection of investments of each 

Contracting Party’s investors.22 Thus, by signing the BIT, Respondent undertook an 

obligation to promote and protect investments of Ticadian investors in its territory.  

25. In order to decide whether Fenoscadia Limited qualifies as a foreign investor protected 

under the BIT and is entitled to submit its requests to this Tribunal it is necessary to 

refer to criteria of corporate nationality.23 

26. It is widely accepted that States include different definitions of corporate foreign 

investors to BITs: based on criteria of incorporation24, head office or effective 

management25, substantial business activities26, control by nationals of the State of 

incorporation27 or even combination of several criteria.28  

27. Therefore, there is no general standard on the definition of corporate investors in BITs. 

The existence of the legal standing of a corporation and its access to international 

arbitration depends on the exact wording of a BIT.29 

28. Unlike BITs providing reference to applicable criteria, interpretation of Ticadia-Kronos 

BIT and the wording of Article 1(4) of the BIT leads to the conclusion that Contracting 

Parties did not intend to limit the definition of corporate nationality to one possible 

criterion.  

29. Respondent submits that Claimant does not satisfy majority of criteria for determination 

of nationality of a judicial entity applicable in investor-State dispute settlement: (A) 

                                                 
21 Article 31(1) of the VCLT. 
22 Record, p. 38, the Preamble of the BIT. 
23 Martins, p. 244; Dugan, p. 306.  
24 E.g., Morocco - Nigeria BIT; Austria - Kyrgyzstan BIT.  
25 E.g., Rwanda - Turkey BIT. 
26 E.g., Morocco - Rwanda BIT. 
27 E.g., Argentina - Qatar BIT. 
28 E.g., Brazil - Ethiopia BIT; Rwanda - United Arab Emirates BIT. 
29 Sornarajah; Gazzini, pp. 707-710; Dumberry, p. 688.  
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Claimant’s “siège social” is not located in Ticadia; (B) Claimant’s substantial business 

activities are concentrated in Kronos; (C) Kronian nationals exercise effective control 

over Claimant. 

 A. Claimant’s “Siège Social” Is Not Located in Ticadia  

30. The link between a juridical person and its home State may be limited to registration of 

the person’s incorporation documents and its statutory seat.30 Although, Fenoscadia 

Limited was incorporated under the laws of the Republic of Ticadia, to the present date 

it has only formal ties with the State of its incorporation.31  

31. The “siège social” or real seat test states that a legal entity possesses the nationality of 

its place of principal administration. It creates a more effective link with the country of 

incorporation.32 

32. Therefore, Respondent asserts that it is a duty of Claimant to demonstrate its “siège 

social” in the Republic of Ticadia.  

33. At the moment of signing the Concession Agreement Fenoscadia Limited had its 

business address at 45 Finley Road, TC 1011, Republic of Ticadia.33 However, existence 

of a registered office in the territory of the alleged home State is not enough for the 

establishment of “siège social” in that State.  

34. In CEAC Holdings Limited v. Montenegro the tribunal held that it lacks jurisdiction to 

hear the dispute since the claimant failed to demonstrate “sufficient and persuasive 

evidence” of the company’s registered office in the claimant’s alleged home State.34 The 

annulment committee supported the tribunal’s decision and dismissed claimant’s 

application in its entirety.35  

                                                 
30 Nikiema, p. 8. 
31 Record, p. 4, Request, ¶ 3.1; Record, p. 32, Uncontested Facts, ¶ 6.  
32 Muchlinski, p. 349. 
33 Record, p. 47, The Concession Agreement.  
34 CEAC, ¶¶ 171, 183.  
35 CEAC, Annulment, ¶ 156. 
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35. The tribunal in AFT v. Slovakia also stated that mere incorporation in a home State is 

insufficient to constitute a “siège social”.36 It is essential to pay attention to the place of 

sitting of the company’s management, as well as other factors indicating actual, but not 

formal presence of the company’s management in its home State.37 

36. Following the reasoning of the tribunal in Tenaris & Talta-Trading v. Venezuela, the 

tribunal in the recent case Capital Financial Holdings v. Cameroon came to the 

conclusion that “siège social” means “actual headquarters”, i.e., the juridical person’s 

central management. 38  

37. The position that “siège social” refers to a seat of judicial person’s effective 

management, principal seat of business is supported by Professor M. Sornarajah39, 

Professor Dolzer40, and others.41 

38. Actual and effective management of Fenoscadia Limited represented by its board of 

directors is concentrated in Kronos.  

39. The functions of the board of directors are closely connected to the day-to-day 

operations of the company. In 2010, Claimant concentrated almost all of its mining 

activities in Kronos.42 Thus, it was unreasonable for Fenoscadia Limited to locate 

significant business activities and its administrative body in different places. Therefore, 

for the past five years, Claimant’s board of directors has a majority of Kronian 

nationals.43 

40. Furthermore, Claimant’s CEO has frequent long-term travels to Kronos for Claimant’s 

business.44 As a result, most decisions of the board of directors were implemented in 

Kronos.45 

                                                 
36 Alps Finance, ¶ 216. 
37 Ibid., ¶ 217.  
38 CFHL S.A., ¶¶ 211, 263. 
39 Sornarajah, p. 324. 
40 Dolzer/Stevens, pp. 35-38.  
41 Rubins/ Kinsella, p. 409; Sauve, p. 22; Diehl, p. 63; Jaramillo/Saldarriage, p. 1222; Thorn/Doucleff, pp. 6-7.  
42 Record, p. 33, Uncontested Facts, ¶ 12. 
43 Record, p. 33, Uncontested Facts, ¶ 7; Record, p. 13, Answer, ¶ 3. 
44 Record, p. 33, Uncontested Facts, ¶ 7. 
45 Record, pp. 33-34, Uncontested Facts, ¶ 12. 

https://www.iisd.org/itn/2016/05/16/icsid-tribunal-awards-damages-for-venezuelas-indirect-expropriation-of-steel-industry-investment-tenaris-sa-and-talta-trading-e-marketing-sociedade-unipessoal-lda-v-bolivarian-republic-of-venezuela-ic/
http://www.worldcat.org/search?q=au%3ADolzer%2C+Rudolf.&qt=hot_author
http://www.worldcat.org/search?q=au%3AStevens%2C+Margrete.&qt=hot_author


9 

 

41. Hence, the only link between Claimant and Ticadia is corporate documents that still 

refer to Ticadia.46 However, such presence on the territory of the alleged home State is 

not enough to establish nationality for the purposes of the BIT. 47 

42. Therefore, to the present date Claimant’s “siège social” is situated in Kronos.  

 B. Claimant’s Substantial Business Activities Are Concentrated in Kronos 

43. According to Professor Schreuer genuine economic activity of the company in its 

alleged home State serves as evidence of an effective link with this State. 48   

44. The tribunal in AFT v. Slovakia denied jurisdiction over the claimant’s submissions 

since the claimant did not establish “number and type of its clients, type of its operations, 

kind of contracts it enters into, quantity and type of personnel…” in Switzerland.49 Thus, 

the tribunal concluded that the claimant had no real economic activities in its alleged 

home State.50 

45. As Claimant expressly stated in its Request for Arbitration, Fenoscadia Limited has a 

worldwide reputation for the exploration and exploitation of rare earth metals.51 

Therefore, Claimant’s principal economic activity is mining.  

46. In 2010, Claimant shut down its mining operations in Ticadia.52 It transferred and 

concentrated almost all of its mining activities and resources in Kronos.53 Therefore, 

Claimant willfully changed the place of its principal activities from Ticadia to Kronos.  

47. Moreover, Fenoscadia Limited has significant business contracts in Kronos. Claimant 

entered into the Concession Agreement with Respondent54 and, thus, became the only 

company allowed to exploit lindoro in Kronos.55 Furthermore, Claimant had contractual 

                                                 
46 Ibid, ¶ 12; Record, p. 13, Answer, ¶ 3. 
47 Alps Finance, ¶ 217.  
48 Schreuer, p. 18; Shreuer, p. 522.  
49 Alps Finance, ¶ 219. 
50 Ibid., 227. 
51 Record, p. 4, Request, ¶ 4; Record, p. 32, Uncontested Facts, ¶ 6. 
52 Ibid.; Record, p. 13, Answer, ¶ 3. 
53 Record, p. 33, Uncontested Facts, ¶ 12. 
54 Record, p.5, Request, ¶ 5; Record, p. 33, Uncontested Facts, ¶ 8. 
55 Record, p. 5, Request, ¶ 5. 
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relations with purchasers and suppliers associated with lindoro.56 Nothing indicates that 

Claimant has any business relations left in Ticadia. 

48. Furthermore, Claimant directly employed over two hundred workers in Kronos.57 At the 

same time, there is no information about any Claimant’s employees in Ticadia.  

49. Hence, Fenoscadia Limited is not a Ticadian investor for the purposes of the present 

proceeding since its significant business activities are concentrated in Kronos.  

 C. Kronian Nationals Exercise Effective Control over Claimant 

50. Alternatively, Respondent relies on the control criterion applicable to the definition of 

corporate nationality of a foreign investor.58 Under this criterion Claimant is not an 

“investor of a Contracting Party” since it is in fact controlled by Kronian nationals.  

51. Professor Schreuer stated that in order to define nationality of a foreign investor “the 

better approach would appear to be a realistic look at the true controllers”.59  

Application of this criterion allows to pierce a corporate veil in order to identify real 

controllers of a company.60  

52. In TSA Spectrum de Argentina S.A. v. Argentine Republic the tribunal declined 

jurisdiction over the dispute since, although the claimant was a Dutch company, it was 

controlled by an Argentinean citizen.61 The absence of “foreign control” became the 

decisive criterion for the declining of jurisdiction ratione personae.62  

53. The tribunal in Venoklim v. Venezuela denied exercising jurisdiction over the claimant’s 

submission since Venoklim was incorporated in the Netherlands but controlled by 

Venezuelan entities.63  

54. It was stated in Thunderbird v. Mexico that control includes: 

                                                 
56 Record, p.7, Request, ¶ 17; Record, p. 36, Uncontested Facts, ¶ 24. 
57 Record, p. 5, Request, ¶ 8; Record, p. 33, Uncontested Facts, ¶ 11. 
58 Nikiema, p. 9; Branch, p. 13. 
59 Schreuer/Malintoppi, p. 323.  
60 Nikiema, p. 10; P. Well, ¶ 21. 
61 TSA, ¶¶ 114-162.  
62 Ibid., ¶ 162. 
63 Venoklim, ¶ 156. 
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 "[T]he power to effectively decide and implement the key decisions of the 

business activity of an enterprise and … the existence of one or more factors 

such as technology, access to supplies, access to markets, access to capital, 

knowhow and authoritative reputation".64 

55. In the case at hand, shares of Fenoscadia Limited are owned by the private equity fund 

organized under the law of Ticadia and Kronian nationals.65 The Ticadian PE fund is 

composed of nationals from different countries including Ticadia and Kronos.66  

56. At the same time, the Kronian shareholders have significant influence on the Claimant’s 

decision-making process concerning operation and management of Claimant’s mining 

activities in Kronos.67 The shareholders of Fenoscadia Limited make decisions related 

to the composition, inter alia, appointment and removal, of the board of directors.68 

Therefore, for the past five years Kronian nationals form the majority of the Claimant’s 

board of directors.69 

57. Undoubtedly, Kronian shareholders and directors have better knowledge of Kronian 

legislation and market as well as authoritative reputation in its home State. 

Consequently, the decisions of Claimant’s board of directors tend to favor its interests 

in Kronos.70 

58. Hence, the control over Fenoscadia Limited exercised by Kronian nationals is more than 

evident. 

59. To conclude, Claimant has only formal ties and no genuine close links with the Republic 

of Ticadia. Although, Claimant satisfies the incorporation test such connection between 

an investor and its alleged home State is not enough to satisfy the definition of an 

“investor of a Contracting State” under the BIT. Claimant does not meet the 

requirements of “siège social””, control and effective business activity criteria.  

                                                 
64 Thunderbird, ¶ 108. 
65 Record, pp. 32-33, Uncontested Facts, ¶ 6; Record, p. 13, Answer, ¶ 3. 
66 Record, p. 56, PO2, ¶ 2.  
67 Record, p. 33, Uncontested Facts, ¶ 7. 
68 Record, p. 56, PO2, ¶ 2. 
69 Record, p. 33, Uncontested Facts,¶. 7; p. 13, Answer, ¶ 3. 
70 Record, p.34, Uncontested Facts, ¶ 12.  



12 

 

60. Therefore, Respondent asks the present Tribunal to decline jurisdiction over Claimant’s 

submissions since Fenoscadia Limited does not qualify as a foreign investor for the 

purposes of Articles 1(4) and 11 of the BIT. 

  

II. CLAIMANT’S REQUESTS ARE INADMISSIBLE SINCE CLAIMANT 

TRIGGERED THE FORK-IN-THE-ROAD PROVISION 

61. Respondent submits that even if this Tribunal finds jurisdiction ratione personae over 

Claimant’s requests, it still lacks jurisdiction to hear the present dispute since Claimant 

triggered the fork-in-the-road provision contained in Article 11 of the BIT by applying 

to the Kronos federal court.  

62. In accordance with the plain meaning of Article 11(2) of the BIT a foreign investor may 

choose one of the following options to resolve a dispute with a host State of its 

investment: 

 1) to apply to the domestic courts or administrative tribunals of the 

Contracting Party that is a party to the dispute71; 

2) to submit the dispute for resolution in accordance with any applicable, 

previously agreed dispute-settlement procedures72; 

3) to submit the dispute for settlement by binding arbitration under the SCC 

Arbitration Institute and in accordance with the SCC Arbitration Rules73. 

63. As it follows from interpretation of Article 11(3) of the BIT under Article 31 of the 

VCLT an investor may not submit a dispute to the SCC Arbitration Institute if it has 

already chosen to submit it for resolution to the domestic courts or administrative 

tribunals of the Contracting Party.74 

64. It is generally accepted that such wording of the forum selection clause presumes that 

once an investor brought its claim in the host State‘s domestic tribunals or international 

                                                 
71 Record, p. 44, Article 11(2)(a) of the BIT. 
72 Record, p. 44, Article 11(2)(b) of the BIT. 
73 Record, p. 44, Article 11 (2)(c) and (3) of the BIT. 
74 Record, p. 44, Article 11(2)(a) of the BIT. 
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arbitration, the choice of forum is made and that choice is final.75 The very nature of 

fork-in-the-road provisions presumes prevention of duplicative dispute resolution 

activities as “potentially abusive and unfair to the host State”.76 

65. On 8 September 2016, Claimant challenged the effects of the Presidential Decree before 

the Kronos federal court.77 By doing so, Claimant clearly made its choice of dispute 

resolution forum provided in Article 11 of the BIT. 

66. On 10 November 2017, Claimant filed its requests before the present Tribunal relying 

on the same substantial basis as in domestic proceedings.78 Thus, Claimant acted in 

violation of the dispute resolution clause enshrined in Article 11 of the BIT since it was 

not entitled to apply to the international tribunal after Kronian courts.   

67. The tribunal in H&H v. Egypt highlighted that the purpose of the fork-in-the-road clause 

is to “ensure that the same dispute is not litigated before different fora”.79 In recent 

arbitral cases the tribunals found foreign investors’ requests inadmissible since they 

applied to domestic courts of their host States before arbitral tribunals. 80 

68. Therefore, Respondent asserts that Claimant’s disputes submitted before the Kronos 

Federal Court and before the present Tribunal share the same fundamental basis81 (A). 

Alternatively, the disputes fully coincide under the triple identity test82 (B). Claimant 

cannot rely on the withdrawal of its motion to the Kronos Federal Court as a 

circumstance excluding triggering the fork-in-the-road provision  (C). 

 A. Claimant’s Requests to the Kronos Federal Court and to the Present 

Tribunal Share the Same Fundamental Basis 

69. Many arbitral tribunals applied the “fundamental basis of the claims” test in order to 

                                                 
75 Schreuer BIT, pp. 232, 240; Supervision, ¶ 294. 
76 Dugan, p. 370.  
77 Record, p. 7, Request, ¶ 16; Record, p. 14, Answer, ¶ 6; Record, p. 36, Uncontested Facts, ¶ 25. 
78 Record, p. 7, Request, ¶ 16. 
79 H&H, ¶ 367. 
80 See H&H, Supervision, Pantechniki, Vivendi 
81 H&H, ¶¶ 367-368; Supervision, ¶¶ 308-315. 
82 Desert Line, ¶¶ 124-138; Continental Casualty, ¶ 5. 
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decide whether the fork-in-the-road provision was triggered.83   

70. For instance, the tribunal in Pantechniki v. Albania applied the “fundamental basis of 

the claim” and came to the conclusion that: 

 “The Claimant chose to take this matter to the Albanian courts. It cannot 

now adopt the same fundamental basis as the foundation of a Treaty 

claim.”84 

71. The situation in the present case is similar to in Supervision v. Costa Rica where the 

tribunal compared the claimant’s submissions to the local courts and to the arbitral 

tribunal. The submission to the local courts concerned nullifying of administrative acts 

contrary to local law. The submission to the arbitral tribunal concerned declaration of 

the respondent’s breaches of its legal and contractual obligations related to the same 

acts. The tribunal decided that both actions “shared a fundamental normative source 

and pursued ultimately the same purposes”.85  

72. Therefore, Respondent argues that Claimant submitted its requests to Kronian courts 

and to the SCC Arbitration Institute pursuing the same purposes (1), and based them on 

the same fundamental normative source (2). 86  

 1. Claimant’s requests to Kronian courts and to the present Tribunal pursued the 

same purposes 

73. In the Supervision case the tribunal found that while the local proceedings were related 

to nullity claims, they coincided in relation to the compensation claims, since in both 

situations foreign investor sought payment of damages and lost profits.87 

74. In the case at hand, Fenoscadia Limited filed a lawsuit to the Kronos federal court raising 

two principal issues: firstly, the suspension of the Presidential Decree’s effects88 and, 

secondly, declaration the Presidential Decree unconstitutional on grounds of violation 

                                                 
83 Lauder, ¶ 162; Middle East, ¶ 71; Olguin, ¶ 30; H&H, ¶¶ 367-368, Supervision, ¶¶  308-315; Pantechniki, ¶ 

67. 
84 Pantechniki, ¶ 67. 
85 Supervision, ¶¶ 308-315. 
86 Pantechniki, ¶¶ 62, 64; Schreuer, pp. 231, 247. 
87 Supervision, ¶ 312. 
88 Record, p. 14, Answer, ¶ 6; Record, p. 36, Uncontested Facts, ¶ 25. 
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of legislative due process89. Without waiting for a final judgment on merits, Claimant 

made a decision to achieve its aims by submitting the dispute to the present Tribunal.90   

75. As an experienced investor with worldwide reputation Claimant should have 

acknowledged the laws of the host State of its investment. According to Kronian laws, 

a Presidential Decree may be set aside if it is adopted in violation of statutorily or 

constitutionally mandated procedures.91  

76. Hence, Claimant acknowledged that if Kronian courts decide to set aside the Presidential 

Decree, it could initiate further separate civil proceedings seeking compensation for the 

alleged breach of the Concession Agreement by Respondent.92 Therefore, although 

Claimant did not request Kronian courts to rule neither on the alleged breaches 

performed by Respondent, nor on the damages93, it was aware of the options to seek 

compensation before Kronian courts.  

77. Following the withdrawal of the lawsuit before Kronian courts, Claimant applied to this 

Tribunal and expressly stated in its Request for Arbitration Claimant that the 

Presidential Decree “aimed at expropriating Claimant’s assets without 

compensation”.94 Thus, Claimant is seeking to eliminate the effects and consequences 

of the Presidential Decree in the present proceedings as well. In the Request for 

Arbitration, Claimant requested compensation for lost profits arising from various acts 

and omissions of Respondent, which arose from the adoption of Presidential Decree.95 

78. Consequently, Claimant pursued the same purposes by applying to the Kronos federal 

court and to the present Tribunal.  

 2. Claimant’s requests to Kronian courts and to the present Tribunal are based on 

the same normative source 

79. According to the tribunal in Pantechniki v. Albania the decisive issue of the 

“fundamental basis” test “… is to determine whether claimed entitlements have the same 

                                                 
89 Record, p. 56, PO2, ¶ 3. 
90 Record, p. 7, Request, ¶ 16; Record, p. 14, Answer, ¶ 7; Record, p. 36, Uncontested Facts, ¶ 26. 
91 Record, p. 59, PO3, ¶ 2. 
92 Ibid. 
93 Record, p. 7, Request, ¶ 16.  
94 Record, p. 8, Request, ¶ 19. 
95 Record, p. 36, Uncontested Facts, ¶ 23. Ibid, ¶ 26. 
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normative source…”.96  The “same normative source” requirement presumes that “the 

same legal arguments are relied upon” in submission of the disputes to different fora.97  

80. In Supervision v. Costa Rica the tribunal stated that in both domestic and international 

arbitral proceedings the claimant sought damages and lost profits caused by the actions 

of Costa Rica associated with introduction of local acts.98 Eventually, the tribunal found 

that:  

 “[The] fundamental normative source is the same because compensation 

was claimed for lost profits derived from the failure of Costa Rica to adjust 

the VTI [local regulations for the Vehicle Technical Inspection Service] 

service.”99 

81. In Pantechniki v. Albania the tribunal considered that the claimant based its requests 

before the domestic courts on a contractual basis. Meanwhile, the claimant’s requests 

before the arbitral tribunal were founded on the treaty. The tribunal stated that the 

claimant acknowledged that there was no so-called umbrella clause in the applicable 

treaty necessary to leverage contractual claims on the level of BIT. 100   

82. Therefore, the tribunal concluded that it is not sufficient to assert that a claim is based 

on a treaty to argue it is different from another claim under local jurisdiction. It is, thus, 

necessary to determine whether the claim has an independent existence beyond the 

contract.101  

83. In the case at hand, Claimant’s submissions considered in the proceedings before the 

Kronos federal court are based on the violation of Kronian national law concerning the 

process of the Presidential Decree’s enactment.102 Claimant acknowledged that the 

present Tribunal is not empowered to decide on the issue of unconstitutionality of local 

normative acts.  

                                                 
96 Pantechniki, ¶ 62, 64. 
97 Eskosol, ⁋162.  
98 Supervision, ¶ 314. 
99 Ibid., ¶ 315. 
100 Pantechniki, ¶ 64. 
101 Ibid.  
102 Record, p. 37, Uncontested Facts, ¶ 29. 



17 

 

84. Although, Claimant based its requests before this Tribunal on violation of the BIT 

arising of the Respondent’s actions associated with the Presidential Decree, both 

proceedings are closely connected with the enactment of this Decree. Therefore, both 

disputes have no independent existence beyond the Presidential Decree.  

85. To conclude, Claimant’s requests to the Kronos federal court and to the present Tribunal 

share the same normative source. Thus, both disputes ire identical under the 

“fundamental basis” test and should be found inadmissible in the present proceedings.  

 B. Alternatively, the Disputes Fully Coincide Under the Triple Identity Test 

86. If this Tribunal is not satisfied by the application of the “fundamental basis” test to 

decide on the fork-in-the-road issues, Respondent insists that Claimant’s requests to 

Kronian courts and to the SCC Arbitration Institute fully coincide under the triple 

identity test.  

87. Under the triple identity test, a “fork-in-the-road” clause will take effect of preventing 

access to international arbitration only if the same dispute involving the same parties 

and the same cause of action had been submitted to the courts of the host State.103 

88. The tribunal in Desert Line v. Yemen applied the triple identity test and stated that the 

causes of action are identical if “the same normative sources are relied upon”.104   

89. Hence, the triple identity test and the “fundamental basis” test share two similar criteria. 

Therefore, Respondent will concentrate on the identity of the parties requirement of the 

triple identity test.  

90. To trigger the fork-in-the-road provision the same parties should be involved in the 

proceedings before domestic courts and international tribunal.105  

91. Respondent asserts that the parties of the proceedings before Respondent’s domestic 

courts and the present Tribunal are identical. Claimant is a party that initiated both 

domestic and international arbitral proceedings. Respondent is a party to the both 

proceedings as well.  

                                                 
103 Pantechniki, ¶¶ 53-67; Enron Decision ¶ 95-98. 
104 Eskosol, ¶ 162.  
105 Chevron, ¶¶ 198, 200, 207; Charanne, ¶¶ 408-409. 
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92. Claimant’s requests before the Kronos federal court concerned suspension of the 

Presidential Decree effects and verification of constitutionality of the Presidential 

Decree’s adoption. The Presidential Decree was issued by Mr. Bazings, the President of 

the Republic of Kronos.106    

93. By enacting the Decree, the Kronos President acted within his presidential powers and 

on behalf of the Republic of Kronos and its population.107 Although, the setting aside 

proceedings do not involve formal presence of the respondent, by challenging the 

Presidential Decree, Claimant challenged actions of Respondent.  

94. Furthermore, Claimant had an option of seeking compensation for breach of obligations 

in civil proceedings. In that case, the Republic of Kronos would have been a party to the 

dispute, as a party which allegedly caused damage to Fenoscadia Limited.  

95. 

 

Hence, the parties to the proceedings before Kronian domestic courts and the present 

Tribunal are identical. Thus, both disputes satisfy the requirements of the triple identity 

test.  

96. To conclude, Claimant’s disputes submitted for resolution to different fora are identical 

under both the “fundamental basis” test and the triple identity test. Therefore, 

Respondent insists that this Tribunal should find Claimant’s requests inadmissible since 

Fenoscadia Limited triggered the fork-in-the-road clause contained in Article 11 of the 

BIT.  

 C. Claimant Cannot Rely on the Withdrawal of Its Motion to the Kronos 

Federal Court As a Circumstance Excluding Triggering the Fork-in-the-

Road Provision  

97. In the event Claimant asserts that it withdrew its motion to the Kronos federal court 

constitutes a circumstance excluding triggering the fork-in-the-road provision enshrined 

in the BIT, Respondent submits that: (1) rendering of the decision by domestic courts is 

not required for the trigger of the fork-in-the-road clause; (2) the futility exception is not 

applicable to the fork-in-the-road issues. 

                                                 
106 Record, p. 36, Uncontested Facts, ¶ 23. 
107 Corn Products, ¶¶ 40, 76. 
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 1. Rendering of the decision by domestic courts is not required for the trigger of the 

fork-in-the-road clause 

98. On 22 February 2017, Claimant withdrew its motion to the Kronos federal court without 

waiting for the final decision108. This circumstance does not deselects the choice of the 

dispute resolution forum made by Claimant. 

99. Regardless the fact that Claimant has not received a decision in Kronian domestic courts, 

the wording of the forum selection clause provided in Article 11 of the BIT does not 

allow it to initiate new proceedings in the different fora. 

100. For instance, according to the fork-in-the-road clause contained in Article XI(3) of Costa 

Rica-Spain BIT considered by the tribunal in Supervision v. Costa Rica: 

 “Once an investor has submitted the dispute to an arbitral tribunal, the 

award shall be final. If the investor has submitted the dispute to a competent 

court of the Party in whose territory the investment was made, it may, in 

addition, resort to the arbitral tribunals referred to in this article, if such 

national court has not issued a judgment.” 109 

101. Unlike this wording, the fork-in-the-road provision contained in Ticadia-Kronos BIT 

has no reference to the necessity of issuance of judgement by a national court.  

102. Therefore, the fact that Claimant withdrew its motion to Respondent’s courts110 before 

submission of the present dispute to the SCC Arbitration Institute does not reverse the 

primary choice of forum.  

 2. The futility exception is not applicable to the fork-in-the-road issues 

103. Even if the Tribunal decides to consider Claimant’s submission that the proceedings of 

invalidating the Presidential Decree were “evidently futile”111, Respondent insists that 

the futility exception is not applicable to the fork-in-the-road issues. Although, futility 

is recognized by arbitral tribunals as an exception to the requirement of exhaustion of 

                                                 
108 Record, p. 36, Request, ¶ 26. 
109 Supervision, ¶¶ 296-297. 
110 Record, p. 7, Request, ¶ 16; Record, p. 14, Answer, ¶ 7; Record, p. 36, Uncontested Facts, ¶ 26. 
111 Record, p. 59, PO3, ¶ 2. 
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local remedies.112 

104. In any event, the threshold for futility exception is high. The tribunal in Ambiente Ufficio 

v. Argentina considered the futility exception to the exhaustion of local remedies and 

referred to the work of the International Law Commission on diplomatic protection as 

regarded the threshold: 

 “Local remedies do not need to be exhausted where […] [t]here are no 

reasonably available local remedies to provide effective redress, or the local 

remedies provide no reasonable possibility of such redress […]”.113 

105. In the case at hand, Claimant was aware of strict language of the BIT providing no 

possibility for applying to arbitral tribunal if domestic courts are already chosen. Thus, 

Claimant should have serious and convincing evidence that it has no reasonable 

possibility to get a redress before initially chosen Kronian courts.  

106. Firstly, Respondent insists that it has never given any reason to doubt in the 

independence, fairness and impartiality of its judicial system. Claimant withdrew its 

lawsuit before Kronian courts after the announcement of the Kronian executive branch’s 

representative – the Government spokesperson.114  

107. It is evident that executive and judicial branches in every State function independently 

from each other. Moreover, Kronian courts are empowered to set aside from a piece of 

legislation of the executive branch, a presidential decree, if it is adopted in violation of 

statutorily or constitutionally mandated procedures.115 Therefore, Claimant has no 

grounds to doubt the judicial system of Respondent 

108. Secondly, Claimant has option to receive full compensation for the alleged breaches on 

behalf of Respondent via Kronian courts. Although, there is no possibility to receive 

any order for compensation during the setting aside proceedings116, Claimant is entitled 

to initiate further separate civil proceedings seeking compensation for the alleged breach 

                                                 
112 Muhammed, ¶ 108.  
113 Ambiente, ¶ 608. 
114 Record, p.7, Request, ¶ 16; Record, p. 36, Uncontested Facts, ¶ 26. 
115 Record, p. 59, PO3, ¶ 2. 
116 Ibid.  
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of Concession Agreement by Respondent.117 

109. Consequently, Claimant’s decision to withdraw its submissions to Kronian courts is not 

justified by futility exception. 

110. Hence, this Tribunal should find Claimant‘s requests against Respondent inadmissible 

since Claimant made its choice of dispute resolution forum under Article 11(2)(a) of the 

BIT and this choice is final. 

 

 

 

III. THE TRIBUNAL HAS JURISDICION OVER THE RESPONDENT’S  

COUNTERCLAIM 

111. Respondent argues that Claimant has caused severe environmental damage in 

Respondent’s territory through the contamination of the Rhea river.118 Therefore, 

Respondent submits that this Tribunal has jurisdiction over the Respondent’s 

counterclaim and asks the Tribunal to order Fenoscadia Limited to pay Kronos 

compensation for the inflicted damages. 

112. It is accepted in arbitral practice that: 

 “[T]he jurisdiction of an Arbitral Tribunal over a State part counterclaim 

under an investment treaty depends upon the terms of the dispute resolution 

provisions of the treaty, the nature of the counterclaim, and the relationship 

of the counterclaims with the claims in the arbitration”.119 

113. Respondent argues that its counterclaim satisfies the criteria of admissibility established 

in arbitral practice, namely: (A) Respondent’s counterclaim falls within the scope of the 

Parties’ consent; and (B) is connected to Claimant’s requests.120 

 

 

                                                 
117 Ibid. 
118 Record, p. 16, Answer, ¶ 22. 
119 AMTO, ¶ 118; see also Roussalis, ¶ 26; Urbaser, ¶¶ 1190, 1143-1155; Metal-Tech, ¶¶ 407-408; Rusoro, ¶¶ 

619-620. 
120 Saluka, Counterclaim ,¶ 61. 
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 A. Respondent’s Counterclaim Falls Within the Scope of the Parties’ Consent 

114. The arbitration agreement is reached through an offer-acceptance process where a 

foreign investor accepts a host State’s offer to arbitrate by instituting proceedings before 

an arbitral tribunal. 121 

115. Thus, by initiating the present dispute Claimant accepted the offer included in Article 

11 of the BIT. Consequently, Claimant accepted the conditions set forth therein, 

including:  

 (1) the type of disputes as established in Article 11(1) of the BIT, including 

disputes arising out of investment agreements between the Parties (ratione 

materie);   

(2) the rules applicable to the arbitration proceedings in line with Article 

11(3) of the BIT, i.e., the SCC Arbitration Rules (locus standi). 

116. Respondent emphasizes that Article 11 of the BIT does not indicate that a Contracting 

Party to the BIT could not sue an investor in a dispute concerning non-compliance with 

an investment agreement.   

117. Therefore, Respondent asserts that it satisfied (1) ratione materie requirement of Article 

11(1) of the BIT, (2) locus standi requirement of Article 11(3) of the BIT when 

submitted the counterclaim to the SCC Arbitration Institute. 

 1. Respondent satisfied the ratione materie requirement of Article 11(1) of the BIT 

118. According to Article 11(1) of the BIT: 

 “[A]n investment dispute is a dispute between a Contracting Party and an 

investor of the other Contracting Party arising out of or relating to (a) an 

investment agreement between that Contracting Party and such person or 

enterprise…”. 

                                                 
121 Roussalis, ¶¶ 775, 866; Generation Ukraine, ¶ 12.2; Steingruber, pp. 206-207.   
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119. Respondent invites the Tribunal to interpret this provision in accordance with Article 

31(1) of the VCLT, i.e., “in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose”.  

120. The tribunal in Urbaser v. Argentina considered State’s counterclaim and stated that a 

treaty rule must be construed in such a way to give that rule an effective meaning, i.e., 

by avoiding “interpretation which leads to either an impossibility or absurdity or 

empties the provision of any legal effect”.122 The tribunal underlined that the neutral 

provision does “not indicate that a State Party could not sue an investor in relation to 

the dispute concerning an investment”.123 

121. In Paushok v. Mongolia the tribunal applied Article 31 of the VCLT and concluded that 

absence of explicit reference to the admission of counterclaims does not preclude States 

from an opportunity to submit them counterclaims can be admissible even if there is no 

explicit reference to them.124  The tribunal in Saluka v. the Czech Republic followed the 

same approach. 125 

122. Hence, although there is no reference to the States’ counterclaims in Ticadia-Kronos 

BIT, Respondent is not precluded from the submission of its counterclaim connected 

with Claimant’s actions triggering imposition of sanctions provided in the BIT. 

Different interpretation of the BIT would lead to imbalance of rights and obligations of 

the States and foreign investors. 

123. Respondent underlines the decision rendered in Roussalis v. Romania. In that case the 

tribunal found Romania’s counterclaims inadmissible since the consent requirement was 

not met.126 The tribunal examined Article 9 of the Greece-Romania BIT containing the 

following wording: 

 “Disputes between an investor of a Contracting Party and the other 

Contracting Party concerning an obligation of the latter under this 

Agreement, in relation to an investment of the former, shall, if possible, be 

                                                 
122 Urbaser, ¶ 1190; Metal-Tech, ¶ 410.   
123 Ibid, ¶ 1143. 
124 Paushok, ¶ 689. 
125 Saluka, Counterclaim, ¶ 689. 
126 Roussalis, ¶ 847. 
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settled by the disputing parties in an amicable way…”. 

124. According to the tribunal, such wording of the dispute resolution clause “does not 

provide for counterclaims to be introduced by the host State in relation to obligations 

of the investor”.127  

125. Unlike the Greece-Romania BIT, Article 11(1) of Ticadia-Kronos BIT contains broad 

wording of the dispute resolution clause with no limitation to obligations of a host State. 

The arbitral tribunals dealing with similar wording of the dispute resolution clauses 

concluded that the consent requirement was satisfied. 128 

126. Respondent emphasizes that a foreign investor may not go beyond the borders of State’s 

consent by limiting or enlarging a host State’s offer.129 Therefore, by initiating the 

present arbitral proceedings against the Republic of Kronos Claimant accepted 

Respondent’s offer as set out in the BIT.  

127. Thus, Respondent’s counterclaim meets the ratione materie requirement of consent.  

 2. Respondent satisfied the locus standi requirement of Article 11(3) of the BIT 

128. According to Article 11(3) of the BIT: 

 “[T]he national or company concerned may choose to consent in writing to 

the submission of the dispute for settlement by binding arbitration under the 

Arbitration Institute of the Stockholm Chamber of Commerce and in 

accordance with its Arbitration Rules”. 

129. Although the locus standi in this provision is limited, it does not serve as indication of 

the Contracting Parties’ intention to limit its own procedural rights. Dr. Kjos stated that 

only combination of limited locus standi and limited jurisdiction ratione materiae leads 

to inadmissibility of States’ counterclaims.130  

130. As follows from Argument III(A)(1) of the present Memorial, in the case at hand Article 

11(1) of the BIT provides broad language of jurisdiction ratione materie. Consequently, 

                                                 
127 Ibid, ¶ 869.  
128 Roussalis, ¶ 866; Saluka, Counterclaim, ¶ 26; Urbaser ¶ 1190; AMTO, ¶ 118; Metal-Tech, ¶¶ 407-408; 

Rusoro, ¶¶  619-620.   
129 Steingruber, p. 300; Kjos, p. 135; Lalive, p. 150; Urbaser, ¶ 1147.   
130 Kjos, p. 141. 
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the wording of Article 11(3) of the BIT shall not be considered as absence of 

Respondent’s right to submit counterclaims but rather as absence of right to initiate 

investor-State dispute settlement proceedings under the BIT. 

131. Hence, the consent requirement for the submission of State’s counterclaim is satisfied 

in the case at hand.  

 B. Respondent’s Counterclaim Is Connected To Claimant’s Requests 

132. Respondent asserts that its counterclaim has close connection with Claimant’s primary 

requests. The direct connection between a counterclaim and a principal claim must be 

assessed in fact or in law.131  

133. Factual connexity implies that counterclaims should relate to investment.132 In the recent 

case Urbaser v. Argentina the tribunal considered the similar circumstances as in the 

present dispute. In that case Argentina also filed a counterclaim on the basis of damage 

suffered by the host State as a result of claimant’s administration of the concession 

agreement.133  

134. Observing the issue of factual connection between the claimant’s primary claims and 

the counterclaim the tribunal stated: 

 “Both the principal claim and the claim opposed to it are based on the same 

investment, or the alleged lack of sufficient investment, in relation to the 

same Concession. This would be sufficient to adopt jurisdiction over the 

Counterclaim as well”. 134 

135. Legal, or juridical, connectedness must be interpreted by the reference to the same legal 

instrument that governs the rights and obligations of both the state and investor.135 In 

Urbaser v. Argentina the legal connection was also established as claims and 

counterclaims had the same legal ground.136 

                                                 
131 Ibid, p. 149. 
132 Ibid. 
133 Urbaser, ¶¶ 1135, 1137.  
134 Ibid, ¶ 1151.   
135 Kjos, p. 149.  
136 Urbaser, ¶1151. 
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136. Claimant submitted its requests to the present Tribunal based on the damages caused by 

the Respondent’s treatment of its investment. To be more precise, Claimant alleges that 

Respondent expropriated its investment in violation of the BIT.137  

137.  Pursuant to Article 1(1)(f)(i) of the BIT the term “investment” includes: 

 “[An] interest arising from the commitment of capital or other resources to 

economic activity in the territory of a Contracting Party, such as under… a 

concession”.  

138. Therefore, in the present case Claimant’s requests are connected with the interest arising 

from the Concession Agreement with Kronos.  

139. By submitting the counterclaim, Kronos seeks damages for the frustration of its 

expectations from Claimant’s investment. Compliance with environmental protection 

obligations formed an essential part of the investment agreed upon in the Concession 

Agreement.138 Moreover, Article 9 of the BIT provides comprehensive guidelines 

concerning States’ measures aimed at protection of environment. The scope of such 

measures also include imposition of sanction on foreign investors violating its 

environmental protection obligations. 

140. As it is explicitly stated in Article 9(2) of the BIT “the Contracting Parties agree that 

the polluter should, in principle, bear the cost of pollution”. Claimant’s negligent 

attitude to disposal of waste resulting from exploitation of lindoro constitutes non-

compliance with Claimant’s environmental protection obligations. 139 

141. Consequently, Respondent’s counterclaim has both factual and legal connection with 

Claimant’s primary requests. Firstly, Respondent based its counterclaim on the 

operation of Claimant’s investment associated with the Concession Agreement. 

Secondly, the legal ground of the counterclaim is the BIT providing State’s right to 

claim damages for the pollution caused by foreign investor.   

142. To conclude, Respondent’s counterclaim is admissible since its submission falls within 

the scope of the Parties’ consent, and it is connected to Claimant’s primary requests both 

                                                 
137 Record, p. 3, Request, ¶ 1. 
138 Record, p. 47, The Concession Agreement, ¶ 2. 
139 Record, p. 16, Answer, ¶ 22. 
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factually and legally.   
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 PART TWO: ARGUMENTS ON MERITS 

 IV. RESPONDENT’S REGULATORY MEASURES DO NOT AMOUNT TO 

EXPROPRIATION OF CLAIMANT’S INVESTMENT  

143. Respondent contends that its actions associated with adoption of the Presidential Decree 

did not lead to expropriation of Claimant’s investment in violation of Article 7 of the 

BIT.   

144. In Burlington v. Ecuador the tribunal concluded that a State measure constitutes 

expropriation under the Treaty if (i) the measure deprives the investor of its investment; 

(ii) the deprivation is permanent; and (iii) the deprivation finds no justification under 

the police powers doctrine.140 

145. Hence, Respondent will demonstrate that: (A) Respondent did not expropriate 

Claimant’s investment, and (B) implementation of Respondent’s regulatory measures 

falls within its police powers.   

 A. Respondent Did Not Expropriate Claimant’s Investment 

146. Respondent submits that its measures associated with changes to the regulatory 

framework of enviroment and exploitation of lindoro do not constitute an indirect 

expropriation of Claimant’s investments.  

147. According to arbitral practice there are two criteria indicating the existence of 

expropriation: (1) substantial deprivation of foreign investor’s right on its investment, 

and (2) permanent effect of such deprivation.141 Respondent’s measures do no fall 

within any of these criteria. 

 1. Respondent’s measures did not substantially deprive claimant of its investment 

148. Professor Schreuer emphasized that “severity of the economic impact is the decisive 

criterion” for determination of expropriation.142 The tribunal in Roussalis v. Romania 

                                                 
140 Burlington, ¶ 506. 
141 LG&E, ¶ 190; Metalclad Corporation, ¶ 103. 
142 Schreuer, p. 28. 
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stated that an arbitral should focus on the effect of a host State’s measure on foreign 

investment in order to decide whether indirect expropriation took place.143 

149.  Substantial deprivation of foreign investor’s right on use and enjoyment of its 

investment can be found in two situations: deprivation in value of investment and loss 

of control over investment. 144  

150. In Electrabel v. Hungary the tribunal concluded that expropriation occurs if there is: 

 “[S]ubstantial, radical, severe, devastating or fundamental deprivation of 

its [foreign investor’s rights] or virtual annilihation, effective neutralization 

or factual distraction of its investment, its value or enjoyment.”145  

151. In the present case Claimant was not deprived of its investment either in value, or in 

control over it by virtue of Respondent’s regulatory measures. 

152. Although, Claimant asserts that its investment was expropriated as a result of the 

adoption of the Presidential Decree, such position contradicts the factual circumstances 

of the case.  

153. It is widely accepted that foreign investments represent high-risk business. Fenoscadia 

Limited has a worldwide reputation for exploration and exploitation of rare earth 

metals.146 In 2000, Claimant decided to invest in Kronos mining industry after it had 

won the public auction for the concession of the rights to extract lindoro.147 It is essential 

that Fenoscadia Limited was the only company involved in exploitation and exploration 

of lindoro in Kronos.148 

154. As an experienced investor in the mining industry Claimant should have been aware of 

current news concerning upcoming changes to the legislation governing exploitation of 

lindoro and environment. It is also presumed that Claimant was tracing studies 

indicating possible harmful effects resulted from exploitation of lindoro.  

                                                 
143 Roussalis, ¶ 328.  
144 Burlington, ¶ 450; Tokios, ¶ 95; LG & E, ¶ 170.  
145 Electrabel, ¶ 6.62. 
146 Record, p. 32, Uncontested Facts, ¶ 6. 
147 Record, p. 31, Uncontested Facts, ¶¶ 4-5. 
148 Record, p. 5, Request. ¶¶ 4. 
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155. Thus, Claimant knew that at least 10 different studies conducted by top-tier universities 

and independent researchers across the globe over the last 5 years have demonstrated a 

connection between water contamination by graspel and an increase in CVD in the 

population of the surrounding areas.149 

156. Notwithstanding this knowledge, Fenoscadia Limited transferred and concentrated 

almost all of its mining activities and resources in Kronos and made no efforts to conduct 

its business in safer way.150  

157. Consequently, implementation the Presidential Decree after the years of examining the 

effects of exploration and exploitation of lindoro on people’ health and environment 

should not be considered as an unexpected measure for Claimant. 

158. Thus, it is not Respondent’s measures but Claimant’s choice of conducting business lead 

to negative consequences for Claimant’s investment.  

159. It is also true that in accordance with the Presidential Decree Claimant’s license for 

exploration and exploitation of lindoro was revoked. However, revocation of license 

does not lead to substantial deprivation of Claimant’s rights associated with the 

investment. 

160. In the recent case of Enerģija v. Latvia, the tribunal held that revocation of licenses does 

not amount to expropriation151 as Respondent acted in the capacity in granting or 

revoking licenses152. 

161. Hence, the Presidential Decree and Respondent’s actions associated with it did not 

include measures that lead to a significant loss of control over Claimant’s investment or 

deprivation in the value of such investment.  

 2. Respondent’s measures did not have a permanent effect 

162. For the substantial deprivation of property rights to occur, measures should be 

                                                 
149 Record, p. 36, Uncontested Facts, ¶ 22. 
150 Record, p. 33, Uncontested Facts, ¶ 12. 
151 UAB, ¶ 811. 
152 Ibid, ¶ 807. 
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permanent.153 A measure constitutes expropriation only when it has a lasting effect.154 

In the SD Myers case, the investor’s expropriation claim was dismissed by the tribunal 

because the host state's measure was only temporary in effect.155 

163. In the case at hand, Respondent’s confiscation of Claimant’s was also temporary in 

effect. It was a response to Claimant’s unlawful conduct that led to consequent damage, 

and it was never intended to be permanent.   

164. Lindoro was seized only as a security for the compensation, which Claimant has to pay 

to Respondent due to the fact that its activity caused environmental problems156, leading 

to the deterioration in the health of the population in Respondent’s territory157. 

Therefore, Claimant’s ability to take advantage of its investment was only delayed and 

it will be able to resume business after full damage compensation is paid.  

165. Therefore, Respondent’s actions did not substantially deprive Claimant’s investment 

since Respondent’s actions are not expropriatory in nature. Claimant did not lose control 

over its investment and Respondent’s measures did not have a permanent effect.  

 B. Implementation Of Respondent’s Regulation Measures Falls Within its 

Police Powers 

166. Even if this Tribunal decides that Kronos’s actions associated with the Presidential 

Decree impacted Claimant’s investments, they fall within Respondent’s police powers. 

167. Many scholars support the position that: 

 “State measures, prima facie a lawful exercise of powers of governments, 

may affect foreign interests considerably without amounting to 

expropriation.”158 

                                                 
153 Suez, ¶ 134. 
154 Schreuer, p. 114. 
155 S.D. Myers, 277-288. 
156 Record, p. 52, the Presidential Decree, Article 4. 
157 Record, p. 16, Answer, ¶ 17. 
158 Ian Brownlie, Principles Of Public International Law (1st ed., Oxford University Press 2008). 



32 

 

168. The tribunal in Philip Morris v. Uruguay case emphasized that actions fall within the 

State’s police powers if they comply with some conditions: 

 “[A]ction must be taken bona fide for the purpose of protecting the public 

welfare, must be non-discriminatory and proportionate”.159 

169. According to police powers doctrine State’s regulatory measures do not constitute 

expropriation and, thus, are non-compensatory, if they are implemented to serve a public 

purpose (1), in a non-discriminatory manner (2), in accordance with due process (3), and 

such measures are proportional (4).  

170. Respondent’s actions connected with the Presidential Decree and its adoption satisfy the 

enumerated criteria. 

 1. Respondent’s measures serve a public purpose 

171. The tribunal in Bear Creek Mining v. Peru stated that an expropriation cannot be lawful 

unless it is taken for a “public purpose”, interpreted in accordance with international 

law.160  

172. It was emphasized by the tribunal in Mr. Franck Charles Arif v. Republic of Moldova 

that a host State has a legitimate right to regulate its “domestic matters in the public 

interest”. 161 

173. The Feldman tribunal underlined that: 

 “Reasonable government regulation … cannot be achieved if any business that 

adversely affected may seek compensation.”162 

174. In Philip Morris case, the tribunal stated that: 

 “Protecting public health has since long been recognized as an essential 

manifestation of the state’s police power, as it indicated also by Article 2 

                                                 
159 Philip Morris, ¶ 305. 
160 Bear Creek, ¶ 431.  
161 Mr. Franck Charles Arif, ¶ 537. 
162 Feldman. 
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(1) of the BIT which permits contracting state to refuse to admit investments 

‘for reason of public security and order, public health and morality”.163  

175. Respondent had been investigating lindoro territory since 1997 when a mineral reserve 

of a rare metal had been discovered. At that time, Respondent had neither regulatory 

framework for the mining industry nor a comprehensive environmental regulation to 

control the exploitation of the territory.164 However, on 12 June 2015, Respondent finally 

introduced environmental regulation in form of the Kronian Environmental Act.  

176. KEA requires the safe handling, treatment, storage, and disposal of hazardous wastes 

and also includes such sanctions as fines, penalties and the immediate withdrawal of 

environmental licenses were stated as a compensation for the environmental damage.165 

Thus, KEA was enacted for safety considerations. 166 

177. In October 2015, it was established that the toxic waste in Respondent's rivers has sharply 

increased since 2010.167 The Kronian Federal University made a research and published 

a comprehensive study, which concluded that Claimant’s activities resulted in the 

contamination of the Rhea River.168 Thus, the Study demonstrated that Claimant’s 

violation of the KEA allowed contamination of the Rhea River.169 

178. At that moment, Respondent had no other choice but to protect its population and 

environment by enacting a special legislation- the Presidential Decree.  

179. Arbitral tribunal in the Philip Morris case stated that measures adopted by Uruguay for 

the protection of public health were the lawful implementation of its police powers and 

thus, do not amount to expropriation. 170   

180. Thus, by enacting KEA and the Presidential Decree, Respondent pursued the only 

purpose – providing the safety of the population and environment. Therefore, its actions 

                                                 
163 Philip Morris, ¶ 291. 
164 Record, p. 33, Uncontested Facts, ¶ 10. 
165 Record, p. 57, PO3, ¶ 7. 
166 Record, p. 34, Uncontested Facts, ¶ 16. 
167 Record, p. 15, Answer, ¶ 16. 
168 Record, p. 35, Uncontested Facts, ¶ 22. 
169 Record, p. 16, Request, ¶ 17. 
170 Philip Morris, ¶ 307. 
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were in accordance with police power doctrine and does not constitute an expropriation 

of Claimant’s investments.  

 2. Respondent’s measures are adopted in a non-discriminatory manner 

181. It is generally accepted that discrimination to exist there must be different treatment of 

persons or entities in similar circumstances based on a particular characteristic without 

a reasonable justification.171 A measure is considered discriminatory only when 

expropriation is based on, linked to or taken for reasons of, the investor’s nationality, 

race, or gender.172  

182. In ADC v. Hungary the tribunal stated that “in order for a discrimination to exist, 

particularly in an expropriation scenario, there must be different treatments to different 

parties.”173  

183. In the case at hand, Claimant is the only company involved in the exploration and 

exploitation of lindoro in the territory of Kronos.174 The mere statement provided in mass 

media that a joint venture between a Kronian state-owned company and an enterprise 

from the Republic of Ibi for restating of lindoro will possibly be established in future 

cannot serve as a basis for comparison. 

184. Thus, Respondent’s measures are non-discriminatory in its nature.   

 3. Respondent’s measures were implemented in accordance with due process 

185. As it was stated by the AIG case tribunal due process is followed when the adoption of 

a measure takes place in accordance to the State’s domestic legislation.175 

186. Tribunal in ADC v. Hungary Hungary identified the due process as: 

 “reasonable advance notice, a fair hearing, and an unbiased and 

impartial adjudicator to assess the actions in dispute, are expected to be 

                                                 
171 LG&E, ¶ 146. 
172 Dolzer, Schreuer p. 95. 
173 ADC, ¶ 442. 
174 Record, p. 5, Request, ¶ 4. 
175 AIG, ¶ 10.5.1. 
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readily available and accessible to the investor to make such legal 

procedure meaningful”.176 

187. According Article 59 of the Kronian Constitution public hearing may be waived when a 

draft bill “may directly affect the national industry of Kronos, as defined by the Speaker 

of the Kronian House of Representatives”.177 Therefore, the public hearing process was 

not necessary under the Kronian Constitution. 

188. Thus, Respondent followed its domestic legislation as well as followed due process. 

 4. Respondent’s measures were reasonable and proportional  

189. The Presidential Decree is a regulatory measure, it serves a reasonable and legitimate 

goal in a proportional way. Regulatory measure amount to proportional if such a measure 

is not more severe than it is needed to be to achieve an exigent regulatory purpose.178 

Presidential Decree was reasonable and proportional measure.  

190. Proportionality was also defined by the Tecmed tribunal, stating that: 

 “There must be a reasonable relationship of proportionality between the 

charge or weight imposed to the foreign investor and the aim sought to be 

realized by any expropriatory measure. To value such charge or weight, it 

is very important to measure the size of the ownership deprivation caused 

by the actions of the state and whether such deprivation was compensated 

or not”.179 

191. Kronian Federal University made an executive summary, focusing on the reasons for the 

environmental damage. The summary was based on the independent analysis made by 

the School of Environment and Climate Change of the Kronian Federal University.  

During the summary, the inspection results of the Ministry of Health and the Ministry 

for Environmental Matters since 2011 were also reviewed.180  

                                                 
176 ADC, ¶ 435. 
177 Record, p.35, Uncontested Facts, ¶ 17. 
178 Henckels, pp. 252,253; Tecmed, ¶ 122.; Schill, p. 87. 
179 Tecmed, ¶ 124. 
180 Record, p. 50, Exhibit 4. 
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192. Study of exploitation of lindoro in Respondent’s territory has shown that cardiovascular 

disease has risen by 45%. An abnormal amount of graspel and heavy metals were also 

found. What is more important, 88% of the examined newborns has shown symptoms of 

microcephaly as disturbances. Microcephaly was non-existent in Kronos until 2012.  

Therefore, it was confirmed that Claimant’s exploitation of lindoro has triggered 

microcephaly in Kronos.    

193. In the Saluka case tribunal stated that:  

 “no investor may reasonably expect that the circumstances prevailing at the 

time the investment is made remain totally unchanged.”181  

194. The Presidential Decree’s main aim was to prevent Claimant from causing harm to nature 

and population’s heath. Presidential Decree intended to protect the environment and 

people’s health in the Respondent’s territory. Respondent did not aim to prevent 

Claimant’s contractual obligations. As it was already stressed, confiscation of lindoro 

was only as the security - a compensation for a Claimant’s not environmentally friendly 

activity.  

195. The sanctions imposed by the Presidential Decree were the only course of action to avoid 

further damage and Claimant will not be able to find a less restrictive measure as 

effective.  

196. Therefore, Respondent has not expropriated, directly or indirectly, Claimant’s property.  

Claimant has blatantly failed to fulfill environment-related obligations, thereby 

empowering the Respondent to, under the KEA and the Presidential Decree, unilaterally 

revoke Claimant’s operating licenses and terminate the Agreement. 

  

 

 

                                                 
181 Saluka, ¶ 305. 
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V. RESPONDENT'S MEASURES WERE EXCUSABLE UNDER THE BIT 

AND THE INTERNATIONAL CUSTOMARY LAW DEFENSE OF 

NECESSITY 

197. Even if this Tribunal finds that Respondent’s actions constitute expropriation under 

Article 7 of the BIT, Respondent is exempted from the liability under the general 

exceptions provision enshrined in Article 10 the BIT (A), and under the customary 

international law defense of necessity (B). Thus, Respondent is not obliged to provide 

Claimant with compensation for its measures (C). 

 A. Respondent’s Actions Are Exempted Under the General Exceptions 

Provision Enshrined in Article 10 of the BIT  

198. Article 10 of the BIT provides:   

 “For the purpose of this Agreement, each of the Contracting Parties may 

adopt or enforce a measure necessary: (a) to protect human, animal or plant 

life or health; (b) to ensure compliance with domestic law that is not 

inconsistent with this Agreement nor with rules and principles of 

international law”.182 

199. With regard to this provision, Respondent contends that (1) the general exceptions 

provision has a self-judging character; (2) public welfare objectives (“PWO”) were at 

stake; (3) Respondent’s actions were necessary to safeguard the PWO. Moreover, under 

the Article 10 of the BIT the measures undertaken pursuant to the preceding paragraph 

must not be discriminatory, therefore, (4) Respondent’s measures were not 

discriminatory between investments or between investors. 

 1. The general exceptions provision has a self-judging character 

200. Respondent asserts that Article 10 of the BIT is self-judging. When an exemption clause 

is self-judging, any measures done by host-State are immune from any judicial 

scrutiny.183 

                                                 
182 Record, p. 43-44, Article 10 (1) of the BIT. 
183 UNCTAD-Security, pp. 39-40. 
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201. Respondent highlights that Article 10 of the BIT does not have the phrase “such interests 

consider necessary”. However, when a BIT does not incorporate such phrase, it actually 

highlights that the States’ intention to enjoy “a subjective appraisal of what kind of 

measure it considers appropriate” insofar as it is for the protection of their essential 

security interest184, it has a political nature and the risk that international tribunals 

‘second-guessing’ the State’s domestic policies185. 

202. Thus, Respondent decides which situations amounted to the international security issue 

and the situation in Kronos was one of them. Consequently, Respondent’s decision to 

adopt the measures is protected by Article 10 of the BIT and is exempt from scrutiny. 

 2. Public welfare objectives were at stake 

203. Article 10 of the BIT states that measures taken in order to protect human, animal or 

plant life or health, as well as, to ensure compliance with a domestic law that is not 

inconsistent with this Agreement amount to an essential security interest.  

204. Respondent was forced to take actions to avoid further environmental problems caused 

by Claimant’s activity and which affects the health of the Kronian population. 

205. In October 2015, the first sign of the problem was released in the Ministry’s for 

Environmental Matters data. It was indicated that the concentration of toxic waste found 

in Respondent’s largest river, the Rhea River, had sharply increased since 2010. The data 

relied upon the inspections carried out since 2011 by the Ministry for Agriculture, 

Forestry, and Land and by the Ministry for Environmental Matters itself since September 

2015.186 

206. Further, Kronian Federal University made a research on how the exploitation of lindoro 

influence the Rhea River waters.187 This study is based upon an independent 

investigation conducted from March 2015 to February 2016 by the School of 

Environment and Climate Change of the Kronian Federal University.188 

                                                 
184 UNCTAD-Security, pp. 94. 
185 Burke-White/VonStaden, p 12. 
186 Record, p. 35, Statement of Uncontested facts, ¶ 20. 
187 Record, p.35, Statement of Uncontested facts, ¶ 21. 
188 Record, p. 50, Exhibit 4, lines 1377-1378. 
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207. The Study analyzed the date collected by the both of Kronian environmental 

Ministries.189 Additionally, water samples from the Rhea River were collected and 

analyzed.190 Moreover, researchers examined 80 men and 80 women, 24 of them were 

pregnant, in the age gap of 16 to 65 years old, as well as 80 newborn infants.191 All 

examined persons live in the surrounding areas of the lindoro exploitation. 

208. The Study was published on 15 May 2016, which stated that “the contamination of the 

Rhea River is undoubtedly a direct consequence of the exploitation of lindoro”.192  

209. The showed an abnormal amount of heavy metals and graspel, a toxic substance released 

during the exploitation of lindoro, in the waters of Rhea River.193 Thus, the level of 

contamination of the waters of the Rhea River places it among the top three most polluted 

rivers in the world.194  

210. The concentration of heavy metals and gaspel badly influence the health of the nation – 

an increase of cardiovascular disease (“CVD”) and microcephaly195, it constitutes a 

further date. The data collected by the Kronian Government shows that cardiovascular 

disease (“CVD”) among the population of the areas surrounding the exploitation of 

lindoro in Kronos has risen by 45% since 2011.196 Furthermore, 88% of the newborns 

examined, have shown early symptoms of microcephaly, the first sign of the 

microcephaly was registered in 2012, previously such disease was virtually nonexistent 

in Kronos.197 Hence, the exploitation of lindoro has triggered microcephaly in Kronos.  

211. In the Bear Creek case tribunal held that measure falls under general exception if such 

measure mentions the subject for protection, justification of a Decree.198 In the present 

case, Respondent justified the purpose of the Presidential Decree:  

 “the utmost importance of the protection of the environment, our natural 

resources, and human life in the Kronian territory, the exploitation of 

                                                 
189 Record, p. 50, Exhibit 4, lines 1383-1384. 
190 Record, p. 50, Exhibit 4, line 1379. 
191 Record, p. 50, Exhibit 4, lines 1380-1383. 
192 Record, p.35, Statement of Uncontested facts, ¶ 22. 
193 Record, p. 50, Exhibit 4, line 1392. 
194 Record, p. 50, Exhibit 4, lines 1393-1394. 
195 Record, p. 50, Exhibit 4, lines 1405, 1411. 
196 Record, p. 50, Exhibit 4, line 1405. 
197 Record, p. 50, Exhibit 4, line 1413. 
198 Bear Creek, ¶ 475. 
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lindoro has recently been found to be potentially harmful for the 

environment and human life”199  

212. Thus, contamination of the Rhea River and the deterioration in the health of the Kronian 

population is undoubtedly a direct consequence of the exploitation of lindoro. Therefore, 

Respondent’s essential public welfare objectives, i.e., human, animal or plant life or 

health, were at stake.  

 3.  Respondent’s measures were necessary to safeguard public policy objectives 

213. Respondent argues that undertaken measures were necessary. In the case at hand, there 

were no other alternatives available to Respondent in order to avoid consequences of 

Claimant’s activities. Respondent used the very first obvious option to change the 

situation – legislative measures.  

214. As it was stated above, Respondent had significant grounds for issuing the Presidential 

Decree. Furthermore, there were at least 10 different independent studies across the 

globe over the last 5 years that demonstrated a connection between water contamination 

by graspel and an increase in CVD in the population of the surrounding areas.200 

215. Thus, Respondent’s actions were necessary to safeguard the essential security interests 

due to that the exploitation of lindoro is associated with the contamination of the waters 

of the Rhea River, which cause for microcephaly in newborns and an increase of CVD 

in the population of the surrounding areas. 

 4. Respondent’s measures were not discriminatory  

216. Respondent asserts that Claimant was not treated in a discriminatory manner. The 

tribunal in the LG&E case held that a measure is considered to be discriminatory if “the 

intent of the measure is to discriminate or if the measure has a discriminatory effect”.201  

217. Moreover, discrimination occurs when expropriation is based on, linked to or taken for 

reasons of, the investor’s nationality, race, or gender.202  

                                                 
199 Record, p. 52, Exhibit 5, ¶ 1425. 
200 Record, p. 36, Uncontested facts, ¶ 22. 
201 LG&E, ¶ 146. 
202 Dolzer, Schreuer p. 95. 
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218. Additionally, in ADC v. Hungary the tribunal stressed that “in order for a discrimination 

to exist, particularly in an expropriation scenario, there must be different treatments to 

different parties.”203  

219. In the case at hand, Claimant is the only company involved in the exploration and 

exploitation of lindoro in the territory of Kronos.204 

220. Thus, Respondent’s measures are non-discriminatory in its nature.   

 B. Respondent’s Actions Are Exempted Under the Customary International 

Law Defense of Necessity. 

221. The state of necessity is a circumstance precluding wrongfulness of a conduct of a 

state.205 The customary international law necessity defense is observed in Article 25 of 

the ILC.206 The test of necessity is construed of four requirements207: 

222. (1) State’s act should be “the only way to safeguard an essential interest against a 

grave and imminent peril”; 

(2) State’s act should not “seriously impair an essential interest of the State or 

States towards which the obligation exists,or of the international community as a 

whole”; 

(3) There should be no exclusion of the possibility to invoke the necessity defense 

in the international obligation in question”; 

(4) State should not contribute to the situation of necessity. 

223. The listed requirements are satisfied in Kronos actions. 

 

                                                 
203 ADC, ¶  442. 
204 Record, p. 5, Request, ¶ 4. 
205 ILC, ¶42. 
206 Thjoernelund, pp.429, 431. 
207 ILC, Article 25. 
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 1. Respondent’s actions were the only way to safeguard the essential security 

interests against a grave and imminent peril 

224. The arbitral practice provides the meaning of “grave and imminent peril”. It was accepted 

in Enron and Sempra that events in Argentina were controllable and manageable.208 

Furthermore, “imminent peril” requires that a serious danger to an essential interest is 

more than just possible, however, it need not to have already realized or be certain to do 

so.209  

225. It was confirmed that Claimant’s exploitation of lindoro has triggered microcephaly in 

Kronos.  Thus, 88% of the examined newborns has shown symptoms of microcephaly as 

disturbances, which was caused by activities on the lindoro territory, which effects led to 

significant environmental damages and to a public health crisis.  

226. Therefore, Respondent had no other options but to prevent further damages from the 

exploitation of the lindoro. Following the purposes of preventing further damage, 

Respondent enacted KEA and the Presidential Decree at the time when a public health 

crisis. Thus, inaction of KEA and the Presidential Decree in this situation could have led 

to significant consequences not only for Respondent’s environment, but also for its 

population. 

227. While attempting to analyze whether each of the state’s measures was the only way 

possible to avoid risks, it was stated in the Continental Casualty case that the whole 

conduct of state should be considered.  In the case at hand Respondent had no other 

option but to change its legislation in order to influence the situation with a public health 

and environmental crisis. The consequences in this situation without urgent application 

and changes to law would have been more serious for Kronos, its population, 

environment. 

228. Therefore, Respondent’s actions satisfy the “grave and imminent peril” and “one possible 

option” requirements 

                                                 
208 Enron, ¶ 337; Sempra, ¶¶ 37-40. 
209 Gabčikovo-Nagymaros , ¶ 52; ILC Articles, Article 25, ¶ 2. 
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 2. Respondent’s actions did not seriously impair an essential interest of another state 

or the international community  

229. In order to satisfy the second requirement Respondent should not have acted in necessity 

for one interest while blatantly harming other states' rights. 

230. In accordance with Article 25 of the ILC Articles, State’s actions should not “seriously 

impair an essential interest of the State or States towards which the obligation exists, or 

of the international community as a whole.”210  

231. There is no evidence that Konia’s actions affected Ticadia, the other state’s or the 

international community’s essential interests. Fenoscadia Limited is an LLC 

incorporated under the laws of the Republic of Ticadia211, but not a State or the 

international community. Respondent argues that Kronos did not impair interests of 

Claimant on a serious manner. 

232. Thus, the discussed requirement is satisfied in Respondent’s actions 

 3. The obligation in question does not exclude the possibility of invoking the necessity 

defense  

233. In accordance with the BIT the possibility of invoking the necessity defense is present. 

To be more precise, the provision of Article 10 of the BIT provides the evidence that the 

Republic of Kronos and the Republic of Ticadia can avoid the treaty liability in a number 

of cases.212   

 4. There was no substantial contribution by Respondent to the situation of necessity  

234. The state should not contribute to the situation of necessity.213 In order to fail in satisfying 

this requirement a State should make a substantial contribution to the situation of 

necessity, but not “merely incidental of peripheral”.214  

                                                 
210 ILC, Article 25, 1 (b). 
211 Record, p. 3, Request for Arbitration, ¶ 1. 
212 Record, p. 43, Article 10 of the BIT. 
213  ILC, Article 25, 2 (b). 
214 Sloane, p.489. 
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235. There is no unified approach to the determination of the degree of contribution sufficient 

for the exclusion of the necessity defense in arbitral practice.215 In Continental Casualty 

and LG&E cases it was found that there was no sufficient contribution to the situation of 

necessity on behalf of Argentina due to the inherent difficulty in separating exogenous 

and endogenous factors acting together in causing the crisis.216 

236. In the case at hand, Respondent did not contribute to the situation when urgent regulatory 

measures were necessary. It is essential to take into consideration the primary aim of the 

KEA and the Presidential Decree – to make Respondent’s environment and level of 

population health similar to the world standards. 

237. Adoption of the KEA and the Presidential Decree in the situation with the existing public 

health and possible environmental crisis– is a clear step to serious problems inside 

Kronos and in its relations with other States affected by negative consequences of 

exploration and exploitation of lindoro.  

238. To conclude, Respondent is exempted from liability for the damage allegedly caused to 

Claimant since its regulatory measures satisfy all criteria of the customary international 

law defense of necessity. 

 C. Respondent Owes no Compensation to Claimant   

239. Respondent argues that it owes Claimant no compensation due to an establishment that 

Respondent is exempted either through operation of Article 10 of the BIT or Article 25 

of the ILC Articles. 

240. If this Tribunal accepts the application of Article 10 of the BIT, there would be no 

violation of it as there is no obligation for the State to provide any compensation.217 The 

nature of Article 10 of the BIT, like any other non-precluding measure clauses, would 

exclude the operation of the BIT’s substantive operations during the period of essential 

security interest.218 

                                                 
215 Enron, ¶ 393. 
216 Continental Casualty, ¶¶ 235-236; LG&E, ¶ 257. 
217 CMS-Annulment, ¶ 146. 
218 Ibid. 
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241. In case, if this Tribunal accepts the application of the necessity defense under Article 25 

of the ILC Articles, as held in LG&E, any damage suffered by an investor during the 

state of necessity should be borne by the investor.219 

242. Thus, Respondent stated that it is not obliged to provide Claimant any compensation as 

Respondent’s purported violation is exempted.   

  

 VI. CLAIMANT CAUSED SEVERE ENVIRONMENTAL DAMAGE IN THE 

RESPONDENT'S TERRITORY  

243. Respondent asserts that Claimant has violated environmental laws and does not accept 

responsibility for these violations.  

244. It is presumed that a foreign investor is obliged to comply with domestic laws of a host 

State of its investment. The Concession Agreement and the obligations of Claimant and 

Respondent associated with it are governed by the laws of the Republic of Kronos, 

including other international laws and instruments that bind the Republic of Kronos.220 

245. Respondent considers that Claimant has failed to perform its obligations due to the fact 

that: Claimant’s guilt is proved by the Study (A) and Claimant violated its environmental 

protection obligations (B).  

 A. Claimant’s Guilt Is Proved by the Study 

246. Article 9(2) of the BIT contains the following provision on environmental issues: 

 “… In its policies and actions, each Contracting Party shall strive to take 

precautionary measures to prevent or minimize environmental degradation. 

The Contracting Parties agree that the polluter should, in principle, bear 

the cost of pollution, with due regard to the public interest and without 

distorting investment or international trade…” 

                                                 
219 LG&E, ¶¶ 260-261. 
220 Record, p.48, the Concession Agreement, Article 6. 
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247. Respondent insists that Claimant breached this provision since it did not act in a way that 

minimizes environmental degradation. Hence, negative consequences are applicable to 

Claimant as a polluter. 

258. Recently, there has been an increasing number of cases in which experts have 

participated in the assessment of environmental or scientific issues that a case may 

involve. It is important that the role of the expert is to assist the court or tribunal in 

determining the relevant facts of the dispute.221  

259. In Perenco v. Ecuador the experts played a considerable role in the tribunal’s 

determination whether Ecuadorian counterclaims are justified. After analyzing the facts 

and law around the counterclaim, the tribunal recognized that “there had been some 

contamination of soils for which the investor was responsible”.222 

260. By its actions, Claimant failed to take adequate measures to maintain the proper level of 

the environment.  On 15 May 2016, the Kronian Federal University published a study 

that is about the probable cause of workers' diseases is the explosion of lindoro223. The 

study says that: 

 “The scope of this study is the assessment of the environmental externalities 

of the exploitation of lindoro conducted in Kronos’ territory, which 

effectively began in 2008. This study has focused on analyzing whether the 

exploitation of lindoro is damaging the environment of the surrounding 

areas and/or causing health conditions in the population.”224 

261. The study was independent and complete by all expert criteria. Respondent asserts that 

the University is autonomous enough to make reasonable conclusions about the state of 

environment in the territory of Kronos. 

                                                 
221 Mbengue, ¶ 8. 
222 Perenco, ¶ 582. 
223 Record, p. 6, Request, ¶ 12 
224 Record p. 50, Exhibit 4, Study. 
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262. Such conclusion follows form the fact that even before the Concession Agreement, the 

same Kronian Federal University conducted a study of the Site, receiving funds from the 

IFC, which shows the level of trust of world organizations.225 This Study involved people 

of all ages for a more objective study, they were united by one condition-they lived near 

the river Rhea.226 

263. Moreover, at least 10 different studies conducted by top-tier universities and independent 

researchers across the globe over the last 5 years have demonstrated a connection 

between water contamination by graspel and an increase in CVD in the population of the 

surrounding areas. 

264. In the case at hand, the Study provided by the Kronian Federal University demonstrates 

that “the contamination of the Rhea River is undoubtedly a direct consequence of the 

exploitation of lindoro”. Respondent emphasizes the fact that such type of experts as 

Kronian Federal University are qualified as scientific experts and should be taken into 

account by the Tribunal as complex environmental issues are normally outside of the 

Tribunal’s competence.227  

265. Therefore, the scientific Study is a reasonable piece of evidence that proves the pollution 

committed by Claimant. 

 B. Claimant Violated Its Environmental Protection Obligations 

266. According to Article 27 of the SCC Rules:  

 “The Arbitral Tribunal shall decide the merits of the dispute on the basis of 

the law(s) or rules of law agreed upon by the parties. In the absence of such 

agreement, the Arbitral Tribunal shall apply the law or rules of law that it 

considers most appropriate.” 

                                                 
225 Record p. 14, Answer, ¶ 14. 
226 Record p. 50, Exhibit 4, Study. 
227 Hodgson, pp. 453–463. 
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267. Investment treaties usually contain no provisions on the issue of applicable law.228 In 

some cases, investment treaties refer both to domestic law and international law as 

applicable law.229  

268. The tribunal in Urbaser v Argentina recently held that the investor could, in principle, be 

bound by international human rights obligations concerning the right to water.230 In 

Burlington v. Ecuador the tribunal gave protection to Respondent’s right both under 

Ecuador domestic and international law.  

269. In the present case, Respondent insists that Claimant breached both international and 

domestic law. Firstly, Claimant’s failure to comply with Article 9 of the BIT since its 

careless activity caused a significant environmental degradation in Rhea river site.  

270. Secondly, the Concession Agreement obliges Claimant to follow the domestic law and 

comply with good practices for the exploitation of lindoro, including to disposal of any 

waste. However, the Study indicated that there were many toxic graspel material in 

Claimant’s ground tailings that indicates that Claimant failed to fulfill obligations.231 

271. Thirdly, since both Ticadia and Respondent are parties to the Water Convention, they 

have declared their participation in measures to protect and manage transboundary 

surface and groundwater. Rhea River meets the conditions of the Water Convention, as 

it is located on the territory of Kronos. In places where it is not transboundary, it is located 

60 miles away from the international border.232 Claimant’s actions violated the 

provisions of the Water Convention. 

272. Fourthly, with the aim of protecting its citizens from environmental disasters, the 

government has adopted KEA on 12 June 2015. In addition to other commitments aimed 

at protecting the environment and human health of respondents, KEA requires miners to 

protect the waters of the region where toxic mine is wasted.233 However, Claimant 

ignored the new legislation and should be liable for damages caused. 

                                                 
228 Antonio, pp. 3, 7–8. 
229 Taida, 232 (2005). 
230 Urbaser, ¶ 1182-1192. 
231 Record, p. 56, PO 3, ¶ 4 
232 Record, p. 57, PO 2, ¶ 8. 
233 Record, p. 34, Uncontested facts, ¶16. 



49 

 

273. Thus, Respondent considers that Claimant has not fulfilled its environmental obligations 

and should provide compensation for the damage caused to environment in the territory 

of Kronos under Article 9(2) of the BIT. 
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PRAYER FOR RELIEF 

 

 In light of the above submissions, Respondent respectfully requests this Tribunal: 

(i) To find that it lacks jurisdiction over the present dispute and Claimant’s requests are 

inadmissible since Claimant is not an investor under the BIT; 

(ii) To reject Claimant's requests entirely;   

(iii) To find jurisdiction over Respondent’s counterclaims; 

(iv) To order Claimant to pay damages to Respondent for the damage arising out of its 

operations in Kronos valued at no less than USD 150,000,000 with interest as of the 

date of issuance of the Award. 

 

 

Team Kreva  

On behalf of the Republic of Kronos 

 


