
  
 

Team Lachs 

 

 

 

 

The Arbitration Institute of The Stockholm Chamber of Commerce 

 

Memorial for The Respondent 

 

In the case of 

 

Fenoscadia Limited 

(Claimant) 

V. 

Republic of Kronos 

(Respondent) 

 

SCC Arbitration V2018/003858 

 

               

 

 

 

 

 

 

 

 

 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

ii 

TABLE OF CONTENTS 

LIST OF ABBREVIATIONS ........................................................................................... iv 

LIST OF AUTHORITIES ................................................................................................ vi 

STATEMENT OF RELEVANT FACTS ........................................................................ 14 

ARGUMENTS ................................................................................................................. 18 

I. This arbitral tribunal lacks the jurisdiction to arbitrate over this matter. ... 18 

A. The control test is the most appropriate test to be used in determining 

Fenoscadia Ltd’s nationality. ................................................................................. 20 

B. The incorporation test is not an appropriate test to be used in determining 

the nationality of Fenoscadia Ltd. ......................................................................... 21 

C. The administrative seat test is not an appropriate test to be used in 

determining the nationality of Fenoscadia Ltd. .................................................. 22 

II. This matter is not admissible before this tribunal ...................................... 23 

A. FITR clause bars the claimant from bringing its claim before this 

tribunal. .................................................................................................................... 23 

B. The fundamental basis of the claim before this tribunal and the claim at 

the local courts is the same. .................................................................................... 24 

III. The enactment and implementation of presidential decree No. 2424 does not 

amount to expropriation of the claimant’s investment and thus is not in violation 

of the BIT.......................................................................................................................... 25 

A. The respondent actions consist of their right as a government to regulate.

 25 

B. Was the damage suffered necessary? ................................................................ 27 

C. Was there a public interest in existence? .......................................................... 27 

D. Was the state’s response necessary to achieve the public interest? .......... 27 

IV. The respondent’s counterclaims are admissible before the arbitral tribunal.

 33 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

iii 

A. Both the claimant and the respondent have consented to arbitration by the 

SCC Rules..................................................................................................................... 33 

B. The respondent has complied with the test for admissibility of counterclaims 

set out in the Amto v Ukraine case. ........................................................................... 34 

PRAYERS OF THE RESPONDENT. ............................................................................ 38 

 

  



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

iv 

                                                    LIST OF ABBREVIATIONS 

AMINOIL   American Independent Oil Company 

Art    Article 

BIT    Bilateral Investment Treaty 

CEO    Chief Executive Officer 

CVD    Cardiovascular Disease 

DIAE   Division on Investments and Enterprises                         

FITR    Fork in the Road Clause 

ICSID International Centre for Settlement of Investment 

Disputes                                          

IFC    International Finance Corporation 

ILM    International Legal Materials  

KEA    Kronian Environmental Act 

Ltd    Limited 

NAFTA   North American Free Trade Agreement  

No.    Number 

OECD Organization for Economic Co-operation and                                                              

Development 

OUP    Oxford University Press 

p.    Page 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

v 

SCC    Stockholm Chamber of Commerce 

UNCITRAL   United Nations Commission on International Trade Law 

UNCTAD   United Nations Conference on Trade and Development 

UNTS    United Nations Treaty Series  

USD    United States Dollar 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

vi 

LIST OF AUTHORITIES 

 

INTERNATIONAL TREATIES 

Agreement between Bolivia and the Plurinational State of Sweden, Sweden and 

Bolivia Agreement on the Promotion and Mutual Protection of Investments, (adopted 

20 September 1990, entered into force 3 July 1992) (Sweden-Bolivia BIT).  

 

Agreement between the Government of Australia and the Government of the 

Republic of Indonesia concerning the Promotion and Protection of Investments 

(adopted, 17 November 1992, entered into force 29 July 1993) (Australia- Indonesia 

BIT).  

 

Agreement between the Republic of Ticadia and the Republic of Kronos for the 

Promotion and Reciprocal Protection of Investments (adopted 30 June 1995, entered 

into force 10 August 1996) (Kronos-Ticadia BIT). 

 

Agreement on the Reciprocal Promotion and Protection of Investments between the 

Argentine Republic and the Kingdom of Spain, (adopted on 3 October 1991, entered 

into force 28 September 1992) (Argentina-Spain BIT). 

 

Convention Concerning the International Law on Treaties between States (adopted 23 

May 1969, entered into force 27 January 1980) 1555 UNTS 331 (Vienna Convention).  

 

Convention on the Settlement of investment Disputes Between States and Nationals 

of Other States (adopted, entered into force 14 October 1966) 575 UNTS 159 (ICSID 

Convention).  

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

vii 

The North American Free Trade Agreement (adopted 17th December 1992, entered 

into force 1 January 1966) 32 ILM (NAFTA). 

 

CASES 

INTERNATIONAL CENTER FOR SETTLEMENT OF INVESTMENT DISPUTES 

(ICSID)   

ADC Affiliate Limited and ALDC and ADMC Management Limited v The Republic of 

Hungary, ICSID, ARB/03/16, (2006). 

 

Autopista Concesionada de Venezuela, C.A v Bolivarian Republic of Venezuela, ICSID, 

ARN/00/5 (2001).  

 

Azinian and Others v The United Mexican States, ICSID, ARB/97/2 (1992). 

 

Bosh International, Incorporated and B&P Ltd Foreign Investments Enterprise v Ukraine, 

Award ICSID ARB/08/11, IIC 565 (2012). 

 

Compania de Aguas del Aconquija and Vivendi Universal S.A. v Argentine Republic, 

(Decision on annulment), ICSID Case No. ARB/97/3 (2003).  

 

Energy Corp v Argentine Republic, ICSID Case No ARB/02/1 (2006). 

 

H&H Enterprises Investments, Inc. v Arab Republic of Egypt, ICSID Case No. ARB/09/15 

(2014). 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

viii 

Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB (AF)/99/1 

(2002). 

 

Pantechniki S.A Contractors and Engineers (Greece) v The Republic of Albania, ICSID Case 

No. ARB/07/21 (2009). 

 

Quiborax S.A., Non-Metallic Minerals S.A and Allan Fosk Kaplun v. Plurinational State of 

Bolivia, ICSID, ARB/06/2 (2015). 

 

Rusoro Mining Limited v The Bolivarian Republic of Venezuela, ICSID ARB/12/5 (2015).  

 

Societe Ouest Africaine des Betons Industriels v Senegal, ICISD Case No. ARB/82/1(1984). 

 

SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. 

ARB/01/13 (2001). 

 

Spyridon Roussalis v Romania, ICSID case no ARB/06/1 (2011). 

 

Telenor Communications & v The Republic of Hungary, Award, ICSID, ARB/11/6 (2004). 

 

Tokios Tokeles v Ukraine, ICSID, ARB/02/18, (2004) dissenting opinion. 

 

Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v 

Argentina, Award, ICSID Case No ARB/07/26, IIC 904 (2016). 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

ix 

Yaung Chi Oo Trading Pte Ltd. v Government of the Union of Myanmar, ICSID Case No. 

ARB/01/1 (2003). 

 

UNITED NATIONS COMMISSION ON INTERATIONAL TRADE LAW 

(UNICITRAL)  

Chemptura Corporation v The Government of Canada, UNICITRAL (2010). 

 

GAMI Investments, Inc. v The Government of the United Mexican States, UNCITRAL 

(2004). 

 

Methanex Corp v USA, UNICITRAL (1976). 

 

Saluka v The Czech Republic, Partial Award (2005). 

 

Al-Warraq v Indonesia, Final award, UNCITRAL (2014). 

 

International Thunderbird Gaming Corporation v The United Mexican States, UNCITRAL 

(2008). 

 

International Legal Materials (ILM) 

Kuwait v. The American Independent Oil Company (AMINOIL) (1982) 21 ILM 976. 

 

International Bank of Washington v. OPIC 11 (1982) ILM 1216. 

 

TECMED SA v. The United Mexican States (2004) 43 ILM 133. 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

x 

Iran – US claims  

Sedco v National Iranian Oil Company (Award) (1985) 9 Iran-US CTR 248. 

 

Too v Greater Modesto Insurance Associates (Award) (1989) 23 Iran- US CTR 378. 

 

STOLKHOM CHAMBER OF COMMERCE (SCC) 

AMTO LLC v Ukraine, Final Award SCC Case No 080/2005, IIC 346 (2005). 

 

BOOKS  

Anna Maria Daza-Clark, International Investment Law and Water Resources Management 

(6th edn, Nijhoff International Investment law Series, 2016). 

 

Christopher F. Dugan, Don Wallace Jr., Noah D. Rubins, The Nationality of the Investor 

(4th edn, OUP, 2015). 

 

Douglas Zachary, The International Law of Investment Claims (1st edn, CUP, 2009). 

 

M. Sornarajah, The International law on Foreign Investment (3rd edn, CUP, 2010). 

 

Selacuse J, The Three laws of International Investment: National, Contractual and 

International Frameworks for Foreign Capital (OUP, 2013). 

 

Shaw, M. N, International Law (7th edn, CUP, 2008). 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

xi 

Ursula Kriebaum, General Principles of Law and International Investment Arbitration (12th 

edn, Nijhoff International Investment Law Series, 2018). 

 

BOOK CHAPTERS 

Emmanuel Gaillard, ‘Introduction’, in Jurisdiction in Investment Treaty Arbitration (1st 

edn, JurisNet LLC, 2018).  

 

Muchlinski, Peter, ‘Corporations in International Law.’ (2009) in Max Planck 

Encyclopaedia of International Law {Online] (OUP,2004). 

 

JOURNAL ARTICLES   

Aleksandrs Fillers, ‘Corporate Nationality in International Investment Law’ (2014) 

European Scientific Journal. 

 

Astorga Letelier Ricardo, ‘The Nationality of Juridical Persons in the ICSID 

Convention in Light of its Jurisprudence,’ (2007) Max Planck Yearbook of United 

Nations Law. 

 

Ben Mostafa, ‘The Sole Effects Doctrine, Police Powers and Indirect Expropriation 

under International Law’, (2008) Australian International Law journal. 

 

Inaamul Haque & Ruxandra Burdescu, ‘Monetary Consensus on Financing for 

Development: Response sought from International Economic Law ‘(2004) 27 Boston 

College International and Comparative Law Review. 

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

xii 

International Law Commission, ‘Draft Articles on Diplomatic Protection with 

commentaries’ (2006) Yearbook of the International Law Commission, vol. II, Part 

Two. 

 

Hege Elisabeth Veenstra-Kjos, ‘Counterclaims by Host States in Investment Treaty 

Arbitration’, (2007) 4 (4) TDM. 

 

James Crawford, ‘Treaty and Contract in investment Arbitration’ (2007) the 

22nd Freshfields Lecture on International Arbitration, London 29, November.  

 

Newcombe and Paradell, ‘Law and Practice of Investment Treaties: Standards of 

Treatment Chapter 1, Historical Development of Investment Treaty Law’ (2009). 

 

Suzy H. Nikièma, ‘Best Practices for Indirect Expropriation’, (2012) International 

Institute for Sustainable Development. 

 

Waibel Michael, ‘Investment Arbitration: Jurisdiction and Admissibility’, (February 

2014) University of Cambridge Faculty of Law Legal Studies. 

 

Xiao Jing Zhang Xiao Jing Zhang, ‘Proper interpretation of Corporate Nationality 

under International Investment Law to Prevent Treaty Shopping’ (2013) 

Contemporary Asia Arbitration Journal. 

 

Yaraslau Kryvoi, ‘Counterclaims in Investor – state Arbitration’ (2012), Minnesota 

Law Journal.   

 



FDI MOOT 2018 MEMORIAL FOR RESPONDENT TEAM LACHS 

 
 

xiii 

PRINCIPLES   

Organisation for Economic Co-operation and Development ‘OECD Principles of 

Corporate Governance,’ (OECD Publication Service, 2004). 

 

ARBITRATION RULES 

Stockholm Chamber of Commerce Arbitration Rules 2017 (entered into force as of 1 

January 2010)  



  
 

 

STATEMENT OF RELEVANT FACTS 

1. Fenoscadia Ltd is 35% owned by Kronian nationals and 65% owned by a private 

equity fund from Ticadia.1 Despite this being the case, most control of the company 

has been delegated to the Kronian shareholders and on top of that, the claimant 

has closed all its mining activity in Ticadia and fully focused its operations in 

Kronos. Furthermore, the board of directors of the company constituted a majority 

of Kronian nationals for the past five years.2    

2. The Bilateral Investment Treaty (BIT) between Kronos and Fenoscadia, under 

section 11, guarantees a variety of dispute resolution mechanisms. It however 

states that once one mechanism has been chosen, all other mechanisms are closed 

to the claimant.3 Regarding this same dispute, the claimant applied to the Kronian 

courts seeking relief, and before a decision was rendered, the claimant withdrew 

its case and applied to this arbitral tribunal on the same grounds regarding the 

same dispute.4 

3. In August 1997, the government of Kronos to entered into a loan with the 

International Finance Corporation (“IFC”) for funding further research on 

different rare earth metals in Respondent's territory. In February 1998, funded by 

the IFC, the Kronian Federal University published research confirming the 

existence of a large area with lindoro, a high value rare earth metal. Since 

Respondent itself had no national company with the appropriate expertise, in 

November 1998 it invited foreign companies to join a bid for the exploitation of 

lindoro. Three competitors demonstrated nearly identical technical expertise, but 

the claimant ultimately emerged victorious by offering the best financial return 

which was 22% of the monthly gross revenue arising out of the exploitation of 

lindoro for eighty years.5 

                                                        
1 Statement of uncontested facts, ¶ 6. 
2 Ibid, ¶ 12.  
3 Agreement between the Republic of Ticadia and the Republic of Kronos for the Promotion and 
Reciprocal Protection of Investments (adopted 30 June 1995, entered into force 10 August 1996) 
(Kronos-Ticadia BIT), art. 11(3).  
4 Facts, (n1), ¶ 25.  
5 Ibid, ¶ 3-6r  
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4. In March 2015, the draft bill, called Kronian Environmental Act (“KEA”), was 

passed on 12 June 2015, as the government’s aim to protect the environment from 

hazardous and harmful practices. This bill extended to water bodies and it was 

shown that since 2011, the mining of lindoro had been causing harm to the Kronian 

environment, but could not be reprimanded due to the lack of a statute in place to 

do so.6 

5. In October 2015, Respondent’s newly created Ministry for Environmental Matters 

released data indicating that the volume of toxic wastes found in Respondent's 

rivers appeared to have sharply increased since 2010. It was discovered by the 

researchers at Kronian Federal University that the claimant’s activities are likely to 

have caused a 45%-increase in cardiovascular disease (CVD) among respondent’s 

population since 2011. The study demonstrates that claimant has failed to avoid 

contamination of the Rhea River, which supplies water for the vast majority of the 

country, with toxic waste.7 

6. This caused a revocation of the claimant’s operating licenses through Presidential 

Decree No. 2424 dated 7 September 2016. The agreement was also terminated as a 

result of the presidential decree.8 

7. The respondent believes that due to the damage caused to Rhea River and Kronian 

nationals by the claimant’s activities, it is owed compensation, to fix and reverse 

the damage caused which could cost up to USD 75,000,0000. Furthermore, the cost 

for the clean water it has had to purchase due to the damage to River Rhea amounts 

to USD 25,000,000.9 

8. These costs are a direct consequence of the claimant’s breach of Article 9.2 of the 

BIT. Thus, based on Article 5(1)(iii) of the SCC Rules and Article 11 of the BIT, 

respondent requests the Tribunal to order the claimant to pay compensation for 

the damages caused by the claimant of no less than USD 150,000,000, with the final 

amount to be determined once the full costs can be accurately assessed.10 

                                                        
6 Ibid, ¶ 16.  
7 Ibid, ¶ 19-22.  
8 Ibid, ¶ 23.  
9 Respondents Factual Background, ¶ 23.  
10 Ibid, ¶ 24.  
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ISSUES FOR DETERMINATION 

9. Whether this arbitral tribunal has the jurisdiction to arbitrate over this matter.  

10. Whether this matter is admissible before this tribunal.  

11. Whether there has been expropriation by the respondent, in violation of article 7 

of the Kronos-Ticadia BIT.  

12. Whether the counterclaims brought before this tribunal, by the respondent, are 

admissible. 
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 SUMMARY OF ARGUMENTS 

13. The respondent submits that the Stockholm Chamber of Commerce tribunal lacks 

the requisite jurisdiction to arbitrate over this dispute. This claim is based on the 

argument that Fenoscadia is of Kronian nationality thus, not an investor of the 

other contracting party as required under the Kronos- Ticadia BIT. The argument 

will be made in three limbs: First, that the control test is the most appropriate test 

to be used in determining Fenoscadia Ltd’s nationality. Second, that the 

incorporation test is not an appropriate test in determining the claimant’s 

nationality. Finally, that the administrative seat test is not the most appropriate 

test to be used in determining nationality of the claimant.  

14. The respondent submits that the claim brought by the claimant is not admissible 

before the tribunal. This argument is based on two limbs. First, that the Fork-In-

The-Road clause effectively bars the claimant from bringing its claim before this 

tribunal. Second, that the fundamental basis of the claim before this tribunal and 

at the local courts is the same.  

15. The respondent submits that the enactment of the Presidential Decree does not 

amount to any form of expropriation in breach of the Kronos – Ticadia BIT. This 

argument will be made in two limbs. First, that the respondent was exercising its 

sovereign right to regulate and that its actions were legal. Second, that the 

respondent owes the claimant no compensation as a result of its sovereign right to 

regulate.  

16. The respondent submits that the counterclaims before this tribunal are admissible. 

This argument will be made in two limbs. First, that the Stockholm Chamber of 

Commerce Rules provides for admissibility of counterclaims in the SCC arbitral 

tribunal. In that, SCC rules apply to the parties in this dispute based on their 

consent, found in article 11(4) of the Kronos-Ticadia BIT. Second, the respondent 

has complied with the test provided in AMTO v Ukraine that was put in place to 

determine admissibility of counterclaims in the SCC tribunal. 
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ARGUMENTS 

I. This arbitral tribunal lacks the jurisdiction to arbitrate over this matter.  

 

17. The respondent submits that this arbitral tribunal lacks the jurisdiction to arbitrate 

over this matter. In this case, the type of jurisdiction in contention is personal 

jurisdiction (jurisdiction ratione personae).11 The matter to be determined is 

whether, Fenoscadia Ltd is a national of Ticadia, and hence a national of the ‘other 

contracting party’.12 Therefore, this claim is based on three argumentative limbs. 

First, that the control test is the most appropriate test to be used in determining 

Fenoscadia Ltd’s nationality. Second, that the incorporation test is not an 

appropriate test in determining the claimant’s nationality. Finally, that the 

administrative seat test is inappropriate in determining the nationality of the 

claimant.  

18. Determining jurisdiction in investment treaty arbitration is distinct from 

traditional judicial proceedings, as it varies considerably, depending on the 

underlying instrument of consent.13 Consent is the cornerstone of investment state 

dispute resolution.14 In investment law, state consent is the foundation upon which 

jurisdiction of international tribunals is determined.15  In this case, the instrument 

of consent between the parties is the Kronos-Ticadia BIT.16 It does not provide a 

test to be used when determining the nationality of a company.17 It only states that 

an “investor of a Contracting Party” means an enterprise of a Contracting Party 

                                                        
11 Respondent’s Answer to Request for Arbitration: Jurisdiction and Admissibility, p. 13 ¶ 2 and 3.  
12 Kronos-Ticadia BIT, (n3) art 11(1) requires that a dispute is between a contracting party and the 
investor of the other contracting party.  
13 Emmanuel Gaillard, ‘Introduction’, in Jurisdiction in Investment Treaty Arbitration (1st edn, JurisNet 
LLC, 2018).  
14 Douglas Zachary, The International Law of Investment Claims (ISBN-13 978-0-511-58081-9 1st edn CUP 
2009) ¶ 317.  
15 Waibel Michael, ‘Investment Arbitration: Jurisdiction and Admissibility’ (February 2014) University 
of Cambridge Faculty of Law Legal Studies, p 2. 
16 Facts, (n9), ¶ 1.  
17 Kronos-Ticadia BIT, (n3), art 1(4), an ‘investor of a contracting party’ means an enterprise of a 
contracting party. No test is given as to how one is to be determined to be an enterprise of a contracting 
party.  
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that seeks to make or has made an investment in the other Contracting Party’s 

territory.18   

19. Since no test is given on the nationality of a company in the Kronos-Ticadia BIT, it 

can be inferred that the parties have not consented to the use of any particular test 

in determining nationality of companies.19 However, a solution can be found in 

the Stockholm Chamber of Commerce (SCC) Arbitration Rules. Use of these rules 

has been consented to by the parties in article 11 of the Kronos-Ticadia BIT.20 

Article 11 of the Kronos-Ticadia BIT, read in line with article 31 (3) (c) of the Vienna 

Convention on the Law of Treaties (VCLT),21 encompasses the SCC Arbitration 

Rules as a part of the law governing disputes regarding the  Kronos-Ticadia BIT.22 

The SCC Rules state that, in the absence of an agreement determining the law 

governing the parties, then the tribunal may choose to apply whatever law it finds 

most appropriate.23  

20. The various tests that are used in determining nationality are; the control test, the 

incorporation test and the administrative seat (siege sociale) test.24 The control 

involves the determination of the nationality of the controlling interest25 as well 

other factors that would amount to control.26 The incorporation test involves the 

determination of the place of registration of the company in question.27 The 

administrative seat test usually involves the determination of the principal place 

of business.28 The respondent argues that the control test is the most appropriate 

test to be used as it proves that the country with the most significant link to 

Fenoscadia Ltd is Kronos.   

                                                        
18 Ibid.  
19 Ibid.  
20 Kronos-Ticadia BIT, (n3), art. 11(3).  
21 Convention Concerning the International Law on Treaties between States (adopted 23 May 1969, 
entered into force 27 January 1980) 1555 UNTS 331 (Vienna Convention) art. 31 (3) (c).  
22 Kronos-Ticadia BIT, (n3), art. 11 (3).  
23 Stockholm Chamber of Commerce Arbitration Rules (2017 entered into force as of 1 January 2010) 
art. 27(1).  
24 Muchlinski, Peter, ‘Corporations in International Law.’ (2009) in Max Planck Encyclopaedia of 
International Law {Online] (OUP,2004) ¶ 19.  
25 Ibid.  
26 International Thunderbird Gaming Corporation v The United Mexican States, UNCITRAL (2008) ¶ 108. 
27 Muchlinski, (n24), ¶ 19.  
28 Ibid.   
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A. The control test is the most appropriate test to be used in determining 

Fenoscadia Ltd’s nationality. 

21. In SOABI v Senegal,29 the tribunal decided that it had the jurisdiction to arbitrate 

over the matter by concluding that the claimant company was of Belgian 

nationality. The company was incorporated in Panama. Panama was not party to 

the Convention on the Settlement of Investment Disputes Between States and 

Nationals of Other States.30 However, the majority of its shareholders were of 

Belgian nationality and based on this, the tribunal decided that SOABI was of 

Belgian nationality. Belgium was a party to the ICSID Convention, thus granting 

the tribunal the jurisdiction to arbitrate over the matter.  

22. Furthermore, the control test does not only investigate the nationality of the 

majority shareholders. In Thunderbird v Mexico, the tribunal stated that it is quite 

common in the international corporate world to control the business activity of an 

enterprise.31  Control can also be achieved through other factors such as the power 

to effectively decide and implement the company’s key decisions, authoritative 

reputation and know how.32 

23. In the case before this tribunal, control of Fenoscadia Ltd manifests itself in a 

multitude of ways. First, 35% of the shareholders of Fenoscadia are Kronian 

nationals.33 Second, the management of the company is in the hands of the board 

of directors, a majority of whom are, Kronian nationals.34 Third, the Kronian 

shareholders exert considerable influence over the decision-making by Fenoscadia 

Ltd, due to their expertise in the mining industry.35 Fourth, the Chief Executive 

Officer (CEO) of the claimant travels to Kronos for long periods of for its  

                                                        
29 Societe Ouest Africaine des Betons Industriels v Senegal, ICISD Case No. ARB/82/1 (1984). 
30 The respondent’s argument in this case was that due to this, the tribunal had no jurisdiction to 
arbitrate over this matter, and that therefore, the control test was irrelevant.  
31 Thunderbird v Mexico, (n26), UNCITRAL (2008) ¶ 108. 
32 Ibid.  
33 Facts, (n1), ¶ 6. 
34 Ibid. ¶ 7. 
35 Ibid.  
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business.36 Finally, in 2010, the claimant decided to shut down all its mining 

operations in Ticadia and transferred and concentrated them wholly in Kronos.37  

24. An amalgamation of these facts shows that control of Fenoscadia Limited lies in 

Kronos and with Kronian nationals. Therefore, the respondent submits that in 

applying the control test, Fenoscadia limited is of Kronian nationality. This 

tribunal should therefore be persuaded that based on this, it has no jurisdiction to 

arbitrate over this matter. This is because if it agrees to arbitrate over this case, it 

will be going against the aim of investor-state dispute resolution, which is to settle 

disputes between states and foreign investors in their territory.38 

 

B. The incorporation test is not an appropriate test to be used in determining 

the nationality of Fenoscadia Ltd.  

25. The respondent submits that the incorporation test should not be used in 

determining the nationality of the claimant In Yaung v Myanmar, the tribunal stated 

that the incorporation test can lead to what they termed as ‘protection shopping’; 

which is the adoption of a corporate legal form, without any real economic 

connection in order to bring a foreign entity within the scope of treaty protection.39 

This view was supported in Saluka Investments v Czech Republic where the tribunal 

sympathized with the respondent when highlighting that a company with no real 

connection with the state party to the BIT shouldn’t be entitled to invoke the 

provisions of the treaty.40 The respondent relies on these cases to highlight the 

drawbacks of the incorporation test.  

26. Therefore, Fenoscadia Ltd has no real connection with Ticadia in that;  

                                                        
36 Ibid.  
37 Ibid, ¶12. 
38 Tokios Tokeles v Ukraine, (Dissenting Opinion) (Chairman Prosper Weil) ICSID Case No. ARB/02/18 
(2004). 
39 Yaung Chi Oo Trading Pte Ltd. v Government of the Union of Myanmar, ICSID Case No. ARB/01/1 (2003) 
¶ 62.  
40 Saluka Investments B.V. v The Czech Republic, UNCITRAL (2004) ¶ 240. 
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i. despite the CEO being resident in Ticadia, he travels to Kronos for long 

durations to attend to the company’s business.41 

ii. the management and board meeting held in Ticadia are primarily 

discussing the company’s activities in Kronos.42 

This shows that the claimant’s activities in Ticadia are intrinsically connected to those 

in Kronos thus proving that the Fenoscadia’s incorporation in Ticadia merely serves 

as treaty shopping. The respondent therefore submits that this test would be 

inappropriate in determining the nationality of the claimant.  

 

C. The administrative seat test is not an appropriate test to be used in 

determining the nationality of Fenoscadia Ltd.  

27. The respondent submits that this test is inappropriate to applied in determining 

the nationality of the claimant. The reason for this is that despite the fact the 

claimant argues that the necessary requirements for the fulfilment of the siege 

sociale test have been established,43 this requirement still shows the close 

connection of Fenoscadia Ltd to the state of Kronos.  

28. This is illustrated by; first, that despite the fact that the CEO resides in Ticadia, he 

travels to Kronos for long periods of time to attend to matters of the business in 

Kronos;44 and second, although the board meetings are held in Ticadia, there is a 

growing trend that what is mainly discussed and decided favors the interest of the 

company in Kronos.45 The respondent therefore argues that this test is not 

sufficient enough in determining the nationality of the claimant.  

 

 

                                                        
41 Facts, (n3), ¶ 7. 
42 Ibid, ¶ 12. 
43 Yaung Chi Oo Trading Ltd v Government of the Union of Myanmar, ASEAN I.D Case NO. arb/01/1 (2003) 
¶ 62. 
44 Facts, (n3), ¶ 7.  
45 Ibid, ¶ 12.  
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II. This matter is not admissible before this tribunal  

29. The respondent submits that this matter is not admissible before this tribunal. This 

argument is based on two limbs. First, that the Fork-In-The-Road clause effectively 

bars the claimant from bringing its claim before this tribunal. Second, that the 

fundamental basis of the claim before this tribunal and at the local courts is the 

same. 

 

A. FITR clause bars the claimant from bringing its claim before this tribunal. 

30. Article 11 of the Kronos-Ticadia BIT has a FITR clause.46 It states, the following; 

provided that none of the parties have gone to the courts or resorted to their agreed 

upon dispute resolution mechanisms, is the point at which one can access the 

Stockholm Chamber of Commerce (SCC) to resolve their dispute.47 In H&H 

Investments v Egypt48 the tribunal analysed a similar dispute resolution clause to 

the one before this tribunal. This was article VII (3) (a) of the United States (US)- 

Egypt BIT.49 The tribunal interpreted the clause according to article 31(1) of the 

VCLT and found that the language of the article provided for an ICSID arbitration 

only to the extent that the dispute had not been submitted to dispute settlement 

procedures agreed by the parties or to competent domestic courts.50 

31. Drawing from the above stated case, the claimant submitted this dispute before 

the Kronian local courts on 8 September 2016.51 This dispute was similar in 

substance to the dispute before this tribunal and hence the claimant is in violation 

of article 11(3) of the Kronos-Ticadia BIT. The matter therefore cannot be brought 

before this tribunal as it is barred based on article 11 (3) of the Kronos-Ticadia BIT. 

This argument is further supported as the fundamental basis of the claims before 

the local courts and the arbitral tribunals is the same.  

                                                        
46 Kronos-Ticadia BIT, art. 11(3). 
47 Ibid.  
48 H&H Enterprises Investments, Inc. v Arab Republic of Egypt, ICSID Case No. ARB/09/15 (2014). 
49 Ibid, ¶ 363. 
50 Ibid, ¶ 366.  
51 Facts, (n3), ¶ 25.  
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B. The fundamental basis of the claim before this tribunal and the claim at the 

local courts is the same. 

32. The fundamental basis of the case at the local courts and the case before this 

tribunal are the same. Fundamental basis was defined in Vivendi v Argentina where 

the tribunal stated that in analysing the fundamental basis, one should look at the 

normative source of both disputes.52 Further to this, the Pantechniki v Albania case 

stated that the key to assessing whether the same claim has been submitted to both 

national and international fora is by determining whether the claimed entitlements 

have the same normative source.53 

33. The normative source of the of the claim at the local courts is the Presidential 

Decree No. 2424 which the claimant sought to have suspended.54 Before this 

tribunal, the crux of the claimant’s case is the alleged expropriation of its 

investment by the respondent, based on the Presidential Decree No. 2424.55This 

shows that the normative source and hence, fundamental basis of both claims is 

the same. Therefore, this matter should not be admissible before this tribunal. 

  

                                                        
52 Compania de Aguas del Aconquija and Vivendi Universal S.A. v Argentine Republic, (Decision on 
annulment) ICSID Case No. ARB/97/3 (2003).  
53 Pantechniki S.A Contractors and Engineers (Greece) v The Republic of Albania, ICSID Case No. ARB/07/21 
(2009) ¶ 62. 
54 Facts, (n1), ¶ 25. 
55 Claimant’s facts, ¶ 21. 
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III. The enactment and implementation of presidential decree No. 2424 does 

not amount to expropriation of the claimant’s investment and thus is not 

in violation of the BIT.  

34. The respondent submits that the enactment of the Presidential Decree does not 

amount to any form of expropriation in breach of the Kronos – Ticadia BIT. The 

respondent contends that it was exercising its right to regulate and that their acts 

were legal and did not amount to a violation of the BIT. Furthermore, the 

respondent submits that there should be no compensation owed to the claimant as 

a result of this sovereign right to regulate.  

 

A. The respondent actions consist of their right as a government to regulate.  

35. The Kronos- Ticadia BIT elaborates that a regulation has he effect equivalent to an 

expropriation or nationalisation except if that regulation is for a public purpose, 

follows due process of law, is non-discriminatory and that due process has been 

paid.56 The respondent submits that the actions performed amount to exercise of 

the state’s regulatory powers as a government for the public good of the nation. 

Further to this, that, their regulatory powers fall under the ambit of state powers. 

In the Telenor Communications case, the tribunal defined state powers in 

international investment disputes, to be those that entail regulatory measures that 

result in the decreased rights of an investor. 57 

36. In Sedco v National Iranian Oil, the Iran-US claims the Tribunal stated that it is ‘an 

accepted principle of international law that a state is not liable for economic injury 

which is a consequence of bona fide “regulation” within the accepted police power 

of states. 58 The Iran –US Claims Tribunal reaffirmed this reasoning in Too v Greater 

Modesto Insurance Associates , stating that; A state is not responsible for loss of 

property or for the economic disadvantage resulting from bona fide general 

taxation or any other action that is commonly accepted within the police power of 

States, provided that it is not discriminatory and is not designed to cause the alien 

to abandon the property to the state or sell it at a distress price.59 

                                                        
56 Kronos- Ticadia BIT, (n3), art 7.  
57 Telenor Communications & v The Republic of Hungary, (Award), ICSID Case No. ARB/11/6. 
58 Sedco v National Iranian Oil Company (Award) (1985) 9 Iran-US CTR 248, 275.  
59 Too v Greater Modesto Insurance Associates, (Award) (1989) 23 Iran- US CTR 378.  
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37. It was reiterated that by the Tribunal in Saluka Investments v The Czech Republic,  

that this right to exercise state powers while undertaking regulatory measures is 

yet to be given a definition in international law as well as the formulation of a test 

that gives “permissible” circumstances which fall under state powers and that 

currently this is on a case to case basis.60 Further, it is acknowledged that tribunals 

have the power to interpret the vague and broad standards of defining state 

power.61 We therefore urge this tribunal to find that the acts of the respondent falls 

within the definition of a regulation.  

38. Furthermore, this right is regarded as sovereign in international investments 

tribunals as a state is generally recognized as the states guardian of the general 

public interests of the economic activities in its territory, despite any contractual 

or treaty obligations.62 

39. The tribunal in Starrett Housing Corporation v. Islamic Republic of Iran63 recognized 

that in international law that measures taken by a state can interfere with property 

rights to such an extent that these rights are rendered so useless that they must be 

deemed to have been expropriated. The respondent submits that the acts following 

the enactment of the presidential decree although terminated the license of the 

claimant, this was a temporary measure as, the they had the opportunity to gain 

them back after recognising their contribution to the contamination of the Rhea 

river.64 

40. In addition to this, TECMED v Mexico, the arbitral tribunal grappled with the 

question of proportionality in balancing the rights of the investor and the effects 

of the regulatory measures against the public welfare. It was decided that if the 

public interest is greater then, the state acts could be deemed fair. Further to this, 

a criterion was established to determine whether a governments actions could 

legitimately count as regulatory power. It consisted of answering three questions:65 

 

                                                        
60 Saluka Investments v The Czech Republic, (Award) UNCITRAL (2006).  
61 Anna Maria Daza-Clark, International Investment Law and Water Resources Management (6th edn, Nijhoff 
International Investment law Series, 2016) p. 88.  
62 Chemptura Corporation v The Government of Canada, UNCITRAL, Award August 2010 
63 Starrett Housing Corporation v. Islamic Republic of Iran (1983) 4 Iran-U.S. C.T.R. 122. 
64 Procedural Order No 2 ¶22.  
65 Tecnicas Medioambientales Tecmed S.A. v The United Mexican States, (Award) ICSID CASE NO. 
ARB(AF)/00/2 (May 2003). 
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B. Was the damage suffered necessary?  

41. The respondent does not dispute the fact that the claimant has suffered some 

damage due to the enactment of the Presidential Decree No. 2424, as they have 

been forced to close their facility and lay off their employees from work.66 This 

would indeed count as damage and loss, however, the respondent submits that 

the motive and reason for their actions was unavoidable and shall be proven in 

answering the two subsequent questions.  

 

C. Was there a public interest in existence?  

42. The main reason behind the enactment of the decree was the protection of health 

of Kronian citizens.67 They were being affected by the contamination of Rhea River, 

caused by the mining of lindoro that had been proven to be the primary cause of 

the contamination of water.68 

 

D. Was the state’s response necessary to achieve the public interest?  

43. The respondent submits that being the primary cause of Cardiovascular disease, 

the government had no choice but to stop, as soon as possible, any factors that 

would cause the continued promotion of this disease. This is what prompted the 

enactment of KEA to ensure the protection of water within the region of Kronos.69 

44. The respondent thus agrees that indeed the damage was substantial, but was 

necessary for purposes of public interest as this existed and therefore prays that 

this tribunal finds that their actions were not expropriation but rather an exercise 

of their regulatory powers.  

45. The respondent further submits that the regulation was legitimate. This is in using 

the findings of the tribunal in Methanex Corp v USA,70 where the tribunal based 

their decision on the interpretation of article 1110 of the North American Free 

Trade Agreement71 (NAFTA) which is similar in substance to Article 7 of the 

                                                        
66Facts, (n3), ¶23. 
67 Ibid.  
68 Exhibit 4, Kronian Federal University Study.  
69 Facts, (n1), ¶ 16.  
70 Methanex Corp v USA (UNICITRAL) (1976). 
71 The North American Free Trade Agreement (adopted 17th December 1992, entered into force 1 
January 1966) (NAFTA) art. 1110. 
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Kronos –Ticadia BIT.  It was stated that a regulation is legitimate if it fulfilled a 

three-part conjunctive test, in that the regulation: should be based on scientific 

evidence hence warranting it to be for a public purpose, it should be transparent 

in that it follows due process of law and lastly be in good faith in that it is not 

discriminatory in nature.  

 

i. The respondent’s enactment of Presidential Decree 2424 was for a 

public purpose as it was based on scientific evidence.  

46. The respondent submits that the termination of the claimant’s license through 

presidential decree No. 242472 was in the public interest of the citizens of Kronos 

based on the scientific findings by the Kronian Federal University, in that that the 

mining of lindoro by the claimant had a conclusive link to the contamination of the 

Rhea River.73  

47. Moreover, national authorities should be allowed the chance to determine a public 

need or interest which would cause actions that result in the dispossession of an 

investment.74 In the Aminoil Arbitration, the tribunal held that Kuwait’s 

expropriation of an oil company was indeed in line with its policy on this industry 

and hence this expropriation counted as one aimed at fulfilling a public interest.75 

48. As has been observed, the practice in international law is that tribunals tend to 

give leeway to States, when it comes to the determination that an expropriation 

has been brought about for a public purpose.76 They are unwilling to determine 

what would satisfactorily count as a public purpose when it comes to a state.77 

Tribunals should defer to their judgements unless there is clear proof, that 

expropriation has occurred and it is quite conspicuous that it is not for a public 

purpose.78 Further to this, it is practice that the public purpose of an expropriation 

is usually not challenged and there is little authority for questioning a state's 

                                                        
72 (n4), ¶ 23. 
73 Procedural Order No 2¶ 22.  
74 OECD Principles of Corporate Governance, (2004), p. 17.  
75 Kuwait v. The American Independent Oil Company (AMINOIL), (Ad-Hoc-Award) 21 ILM 976. 
76 ‘Expropriation’, United Nations Conference on Trade and Development, Series on International 
Investment Agreements II, UNCTAD/DIAE/IA/2011/7. 
77 Draft Convention on the International Responsibility of States for Injury to Aliens, (1961). 
78 OECD, “ Indirect Expropriation and the right to regulate in Investment Law”, OECD working papers 
on International Investment (2004) p4.  
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determination of public purpose as state acts are generally presumed to be for a 

public purpose.79 

49. Comparing the above legal opinions to the facts before this tribunal, the 

respondent submits that the reason that the claimant’s licence was terminated is 

because the mechanism of mining used by the claimant violated KEA, which is 

aimed at protecting the Kronian environment.80 This act, being one that is to 

govern the entire nation, counts as one in favour of the public interest of Kronians 

and hence would fall under the Kronian environmental policy. There is general 

acceptance that a state has a right to cancel agreements or investment projects 

which cause significant environmental harm.81 The right flows not only from the 

sovereignty of the state which permits the state to protect its territory from 

environmental harm but also from the fact that, in modern international law, a 

state is a repository of the right to safeguard the environment in the interests of 

humankind.82  

50. The respondent takes this position in determining that decree No. 2424 was in the 

interest of the Kronian public, and thus resulting in the expropriation of the 

claimant’s property. Based on this, the respondent asks this tribunal to find that 

the acts of the Kronian government were in line with its public policy.  

 

ii. Due process was followed as the enactment of thee Presidential 

Decree was done in a transparent manner.  

51. The respondent submits that due process was followed when Presidential Decree 

No. 2424 was passed by the Kronian government. For due process to have been 

followed by a state in carrying out an expropriation, the following conditions must 

have been fulfilled:83 

a) The expropriation must be in line with the procedures set in both 

domestic legislation and internationally recognised rules; 

                                                        
79 Newcombe, “Regulatory Expropriation, Investment Protection and International Law: When Is 
Government Regulation Expropriatory and When Should Compensation Be Paid?” (1999) p. 68.  
80 Facts, (n1), ¶16. 
81 International Bank of Washington v. OPIC (1972) 11 ILM 1216. 
82 M. Sornarajah, The International law on Foreign Investment (3rd edn, Cambridge University Press 2010) 
110. 
83 Expropriation’, United Nations Conference on Trade and Development, Series on International 
Investment Agreements II, UNCTAD/DIAE/IA/2011/7. 
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b) The investor who suffers the consequences of the expropriation 

must be able to seek recourse from an independent and impartial 

body; and  

c) The process of expropriation must be free from arbitrariness.  

52. Regarding the expropriation being in line with the procedures set out in both 

domestic legislation and internationally recognised rules, the respondent submits 

that this is the case. As demonstrated above, the respondent complied with article 

7 of the BIT84 in the way the licence was terminated thus following the procedure 

set out for expropriation.  

53. As far as recourse for the investor is concerned, the respondent submits that the 

BIT between Ticadia and Kronos, gives a multitude of options such as arbitration, 

recourse to the domestic courts and negotiation.85 The respondent would like to 

confirm that the claimant did indeed seek recourse form the Federal court of 

Kronos and hence this limb has been fulfilled.86 The respondent submits that there 

is indeed a legal basis for the expropriation, thus eliminating any arbitrary nature 

that could be attributed to it.87 

 

iii. There was no discrimination in the process as it was done in good 

faith.  

54. The respondent submits that there was no discriminatory or biased treatment 

towards the claimant in the determination to terminate the licence to mine lindoro. 

In that, an expropriation to be deemed discriminatory, one must be able to draw a 

connection between the expropriation itself and the investor’s nationality. The fact 

that it is targeting a foreign investor alone, will not amount to discrimination.88 

Furthermore, it is not in all cases that different treatment between various 

categories of investors shall be deemed to be discriminatory.89 

                                                        
84 Kronos-Ticadia BIT, (n3), art 7.  
85 Kronos-Ticadia BIT, (n3), art 11. 
86 Facts, (n1), ¶ 25.  
87 ‘Expropriation’, p. 36. 
88 Ibid. 
89 Newcombe and Paradell, ‘Law and Practice of Investment Treaties: Standards of Treatment Chapter 
1, Historical Development of Investment Treaty Law’, (2009), p. 374. 
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55. In GAMI Investments v Mexico, the tribunal held that if a reason, other than the 

nationality of the investor exits, for the occurrence of an expropriation, and this 

reason is tied to a reasonable and legitimate policy then one cannot rely on this 

limb in proving illegal expropriation.90 The tribunal further added that even 

though the reason behind the expropriation is legitimate, it must be neither 

applied in a discriminatory way nor in a way not disguised as a barrier to equal 

opportunity.91 

56. Using this as the basis, the respondent submits that the main reason behind this 

expropriation was one of environmental policy92 and hence not one aimed at 

isolating the claimant from mining lindoro for purposes driven by bias. It is 

unfortunate that the evidence of the effects of the exploitation of lindoro was 

discovered later in 2015 after the President from the Nationalist Party took office 

thus the apprehension of bias.93 Sonarajah suggests that if the evidence has come 

to light only after the investment has been made, nothing should stand in the way 

of the cancellation of the foreign investment project if the threatened harm 

outweighs the benefits of the investment.94 It is the respondent’s prayer that this 

tribunal finds that no discrimination has been suffered by the claimant in this case.  

 

B. In the unlikely event that this tribunal finds that there was indirect 

expropriation, the respondent submit that the claimant is not entitled to 

compensation. 

57.  There is no doubt that under international law, expropriation of alien property is 

legitimate.95 Further, the respondent acknowledges that, it is well accepted that 

states must compensate foreign nationals for the most blatant forms of 

nationalization or expropriation.96 However, the action taken by the state of 

Kronos was in protection of its environment and thus does not warrant 

                                                        
90 GAMI Investments, Inc. v The Government of the United Mexican States, UNCITRAL, (2004). 
91 Ibid.  
92 Facts, (n1), ¶16. 
93 Respondents Facts, (n9), ¶16. 
94 M. Sornarajah, The International law on Foreign Investment (3rd edn, Cambridge University Press 
2010) 111. 
95 Shaw, M. N, International Law (7th edn, CUP, 2008) p. 828.  
96 Newcombe, “Regulatory Expropriation, Investment Protection and International Law: When Is 
Government Regulation Expropriatory and When Should Compensation Be Paid?” (1999) p. 68.  
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compensation to the claimant as it was an exercise of their police powers. 

Sonarajah suggests that environmental regulation is permissible, and such 

regulation should not be treated as expropriation in circumstances in which the 

primary motive for the interference was protection of the environment.97 

58. The legitimate exercise of state action that interferes with one’s property does not 

envisage compensation as a necessary element for lawfulness nor as a subsequent 

remedy for assessing its lawfulness.98 Further, this it was reiterated by the Tribunal 

inn TECMED v Mexico, that in expropriation of investments following 

environmental concerns, the investors are not entitled to any form of 

compensation. 99 Given the fact that there was a conclusive link found between the 

acts of the claimant and the contamination of the Rhea river, the respondent submit 

that this was a gross breach of the environmental requirements put in place for the 

mining activities of the claimant.  

 

  

                                                        
97 M. Sornarajah, The International law on Foreign Investment (3rd edn, Cambridge University Press 2010) 
111. 
98 Ursula Kriebaum, General Principles of Law and International Investment Arbitration (vol. 12, Nijhoff 
International Investment Law Series, 2018) p. 429.  
99 Tecnicas Medioambientales Tecmed S.A. v The United Mexican States, (Award) (2003). 
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IV. The respondent’s counterclaims are admissible before the arbitral 

tribunal. 

59. The respondent submits that the counterclaims before this arbitral tribunal are 

admissible. The respondent argues that the Stockholm Chamber of Commerce 

Rules provides for admissibility of counterclaims in the SCC arbitral tribunal and 

that the SCC rules apply to the parties in this dispute, based on their consent found 

in article 11(4) of the Kronos-Ticadia BIT. Second, the respondent uses the test in 

AMTO v Ukraine, to prove compliance with the rules put in place for a 

counterclaim to be admissible. 100   

 

A. Both the claimant and the respondent have consented to arbitration by the 

SCC Rules. 

60. The Kronos Ticadia BIT is silent on the admissibility of counterclaims. Article 11(3) 

of the Kronos-Ticadia BIT, states that parties may seek binding arbitration under 

Arbitral Institute of the Stockholm Chamber of Commerce (SCC) in accordance 

with its Arbitration Rules.101 The Stockholm Chamber of Commerce Rules 

expressly allow for counterclaims to be brought before the Arbitral Tribunal in the 

following circumstances: That the answer by the respondent to the Request for 

arbitration shall include a preliminary statement of any counterclaims;102 that the 

arbitral tribunal, in determining security for costs, should consider the prospects 

of success of the counterclaims;103 and, that the tribunal may decide that each party 

shall pay advances on counterclaims.104 Based on the provision for counterclaims 

in the SCC rules, one can deduce that counterclaims are indeed admissible before 

the SCC arbitral tribunal.  

61. Article 11(4) of the Kronos-Ticadia BIT states that each contracting party consents 

to the submission of any investment dispute for settlement by binding 

arbitration.105 This consent is, specifically, with regard to the national or company 

                                                        
100 AMTO LLC v Ukraine, (Final Award) SCC Case No 080/2005, IIC 346 (2008) ¶ 118. 
101 Kronos-Ticadia BIT, (n3), art. 11. 
102 Stockholm Chamber of Commerce Rules, 2017, art. 9(1) (iii). 
103 Ibid, art 38(2)(1).  
104 Ibid, art 51(3). 
105 Kronos-Ticadia BIT, (n3), art 11(4).  
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involved in the dispute.106 Based on article 11(3) of the Kronos -Ticadia BIT, which 

allows for use of the SCC rules as proven above, one can therefore deduce that the 

claimant did indeed consent to the admissibility of counterclaims before this 

tribunal.  

62. Furthermore, SGS v. Pakistan stated that an inequity would occur, if the claimant 

could elevate its side of the dispute by invoking the jurisdiction of the tribunal, 

while on the other hand, the respondent was precluded from pursuing its claim 

for damages.107 In Saluka v Czech Republic, the tribunal interpreted the Czech–

Netherlands BIT which provided that; “each contracting party consents to submit 

a dispute…” to mean all disputes ,whether brought by investors or the host state. 

The wording in the Kronos-Ticadia BIT provides for any dispute arising out of an 

investment thus, it does not limit the nature of the dispute to that arising from one 

“party.108 Based on the claimant’s consent to counterclaims and the equitable 

nature of allowing them before this tribunal, the respondent asks this tribunal to 

find that the counterclaims too are admissible.  

 

B. The respondent has complied with the test for admissibility of counterclaims 

set out in the Amto v Ukraine case.  

i. The Terms of the dispute resolution provision of the treaty 

63. The main issue in contention is whether the counterclaims brought before this 

tribunal are admissible. Article 11 (5) of the BIT which is the dispute resolution 

clause is silent on admissibility of counterclaims. However, it stipulates an 

exception in which counterclaims will not be admitted. This is when assertions are 

made in form of a counterclaim or otherwise that the national or company 

concerned has received or will receive pursuant to an insurance or guarantee 

contract, indemnification or other compensation for all or part of its alleged 

damages. Given that the respondent has not used the counterclaim to indemnify 

                                                        
106 Ibid.  
107 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13 
(2003). 
108 Kronos- Ticadia BIT, (n3), art 11(4). 
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themselves or assert other compensation, the dispute resolution treaty does not 

render the counterclaim inadmissible. 

64.  Moreover, contrary to the claimant’s argument, there is no ICSID precedent 

requiring an explicit authorization in the BIT as a precondition for asserting a 

counterclaim.109 If the terms in the BIT provide an opportunity for the state to 

introduce counterclaims, then an investor cannot exclude this possibility by 

wording its acceptance of the offer narrowly.110The tribunal in Urbaser v Argentina 

interpreted the dispute resolution clause in the Spain-Argentina BIT111 which is 

similar in wording to the Kronos-Ticadia BIT to entitle both parties to lodge a 

claim.112 In acting first, one party could not prevent the other party from raising its 

claim. 113Furthermore, as a matter of principle, tribunals should be able to hear 

closely connected investment counterclaims arising under the investment 

contract.114 Otherwise, the maxim pacta sunt servanda operates in only one 

direction. 

 

ii. The nature of the Counterclaim 

65. Although the claimant submits that the counterclaims emerge from the investors 

obligations under the KEA, the respondent submits that the counterclaims seek 

redress for breach of Article 9.2 of the Kronos-Ticadia BIT. The claimant failed to 

minimize in an economically efficient manner harmful environmental impacts on 

the respondent’s territory.115 The tribunal in Urbaser v Argentina found the legal 

connection to have been established when the counterclaim is not alleged as a 

                                                        
109 Spyridon Roussalis v Romania, ICSID case no ARB/06/1 (2011). 
110 Hege Elisabeth Veenstra-Kjos, ‘Counterclaims by Host States in Investment Treaty Arbitration’, 4 (4) 
TDM 17-8 (2007). 
111 Agreement on the Reciprocal Promotion and Protection of Investments between the Argentine 
Republic and the Kingdom of Spain, (adopted on 3 October 1991, entered into force 28 September 1992).  
112 Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina, 
(Award)ICSID Case No ARB/07/26, IIC 904 (2016) ¶1144. 
113 ibid 
114 James Crawford, ‘Treaty and Contract in investment Arbitration’, the 22nd Freshfields Lecture on 
International Arbitration, London 29, November 2007, p. 17. 
115 Kronos-Ticadia BIT, (n3), art. 9 (2). 
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matter based on domestic law only.116 The respondent admits that the claimant’s 

breach of duty was based on provisions of the KEA however, the same obligations 

were also imposed indirectly by the Kronos-Ticadia BIT. Furthermore, the 

claimant never adopted any corporate social responsibility standards in its 

practices and internal policies which address labour, the environment, human 

rights, community relations and anti-corruption.117 The counterclaim is the only 

means available for the respondent state to address its grievances under the SCC 

rules.118  

 

iii. The relationship of the counterclaim with the claims in the 

Arbitration 

66.  The counterclaim seeks five demands which are: (a) Compensation for the 

environmental damage due to contamination of the Rhea river, (b) Compensation 

for the decontamination cost incurred, (c) Compensation for the cost incurred to 

supply clean water during the period inhabitants cannot rely on river Rhea, (d) 

Compensation for the health cost incurred treating the population directly affected 

by the contamination and lastly, (e) Compensation for loss of earning ability and 

pain and suffering to the ailing population. The claims founded in the 

counterclaim are as a result of breach of article 9.2 of the Kronos-Ticadia BIT by 

the claimant. The factual connection between the original and the ancillary claim 

is so close as to require the adjudication of the latter in order to achieve the final 

settlement of the dispute. The counterclaim and the principle claim are based on 

the same legal instrument. These two grounds were seen to be sufficient to invoke 

admissibility of the counterclaim in the case Spyridon Roussalis v Romania.119 

67. Although it is not enough that the counterclaim relates to the same “investment” 

as the main claim, it should be enough that there is a factual nexus with the .claims 

themselves – for example when the state’s actions of which the investor complains 

                                                        
116 Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina, (Award) 
ICSID Case No ARB/07/26, IIC 904 (2016) ¶ 1151. 
117 Kronos-Ticadia BIT, (n3), art. 11 (3). 
118 Arbitration Rules of the Arbitration Institute of The Stockholm Chamber of Commerce, art. 9. 
119 Spyridon Roussalis v Romania [2011] ICSID Case No. ARB/06/1. 
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in the main claim were driven by the acts that constitute the heart of the 

counterclaim.120 The respondent submits that there is a factual nexus between the 

claims and the counterclaims. The claimant’s claims arise because of confiscation 

of lindoro that lead to non-fulfillment of contractual obligations.121 The 

counterclaims arise from the harmful effects felt during extraction of lindoro and 

it is the failure to remedy the harmful effects that lead to confiscation of lindoro as 

a security measure.122The tribunal in Urbaser v Argentina found the factual link 

between the primary claims and the counterclaims to be manifest when the claims 

are based on the same investment.123 

68. Lastly, the tribunal in Saluka v Czech Republic emphasized the need of the parties in 

the primary claim being the same as the parties in the counterclaim. It is on this 

basis that the counterclaims in Al-Warraq v Indonesia failed on broader grounds of 

admissibility despite the fact that they had passed the test on admissibility based 

on the terms of the dispute resolution treaty.124 

69. Having established the three elements in admissibility of a counterclaim, the 

respondent prays that the Arbitral tribunal finds that the counterclaims are 

admissible as the tribunal in Urbaser v Argentina did and leaving the claimant’s 

objections to be dealt with as relating to the examination of the merits of the 

Counterclaim.125 

  

                                                        
120 Ibid. 
121 Claimant’s Factual Claims, ¶ 17. 
122 Presidential decree no. 2424, exhibit 5. 
123 Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina, (Award) 
ICSID Case No ARB/07/26, IIC 904 (2016) ¶1151. 
124  Al-Warraq v Indonesia, (Final award) UNCITRAL (2014) ¶668. 
125 Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentina, (Award) 
ICSID Case No ARB/07/26, IIC 904 (2016) ¶ 1153. 
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PRAYERS OF THE RESPONDENT. 

70. The respondent requests this arbitral tribunal to:  

A. Declare it lacks jurisdiction over the dispute on the grounds that the claimant 

is not an investor under the BIT;  

B. Declare that the claimant's requests are not admissible;  

C. Reject the claims brought by the claimant in entirety; and  

D. Order the claimant to pay USD 150,000,000 for the damage arising out of its 

operations in Kronos.  

                       

 

 

                                        

RESPECTFULLY SUBMITTED ON SEPTEMBER 18, 2018 

by 

__________/s/_________ 

KRONOS 

 

 


