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STATEMENT OF FACTS 

 

The Parties 

Fenoscadia Limited (“Claimant”) is a limited liability company that was incorporated under the 

laws of Republic of Ticadia. The shares in the Claimant’s company are owned 65% by a 

Ticadian private equity fund while the remaining 35% are owned by the Kronian nationals. 

While the Republic of Kronos (“Respondent”), is an underdeveloped country according to the 

Organization for Economics Co-operation and Development (“OECD”). 

The Dispute 

1. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and the Respondent concluded the 

Agreement for the Promotion and Reciprocal Protection of Investments (“Ticadia-

Kronos BIT”). 

2. On 1 December 1995, Ticadia ratified the Ticadia-Kronos BIT while on 10 August 1996, 

the Ticadia-Kronos BIT was ratified by the Respondent. 

3. On November 1998, the Respondent had opened a public auction for the concession of 

the rights to extract lindoro, a rare metal, from an area of 1,071,000 m2 that is situated in 

the Respondent’s inner territory (“The Site”) that was found in March 1997. 

4. On 20 April 2000, the Claimant had won the public auction due to the fact that the 

Claimant had offered the highest financial return. 

5. On 1 June 2000, both parties entered into the concession agreement (“The Agreement”) 

which regulated the rights and obligations of the parties in regard to the extraction of 

lindoro in The Site. According to The Agreement, the Claimant was granted the 

concession to exploit the lindoro for eighty years, which in return, the Claimant had to 

pay Respondent 22% of the monthly gross revenue of the lindoro. 

6. In August 2000, the Claimant started the exploitation of the lindoro in The Site. 

Additionally, at the time of the execution of The Agreement, the Respondent does not 

have any regulatory framework for the mining activities and a comprehensive 

environmental regulation.  
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7. In October 2014, for the first time in the party’s history, a center-left political party with a 

strong environmentalist and nationalist political agenda had won the Presidential election 

in Kronos. The candidate, Mr. Curat Bazings had promised to significantly stimulate, 

through an incentive-oriented policy, the national industry. 

8. In March 2015, Mr. Curat Bazings had sent a draft bill to the Kronian House of 

Representatives (“The House”), for regulating environmental-sensitive activities in 

Respondent’s territory.  

9. On 12 June 2015, the Respondent’s Parliament passed the 2015 Kronian Environmental 

Act (“KEA”) which was mostly based on the obligations and definitions set forth at the 

Protocol on Water and Health to the 1992 Convection on the Protection and Use of 

Transboundary Watercourses and International Lakes. 

10. In October 2015, data had been released by the Ministry for Environment Matters in 

Kronos indicating that the concentration of toxic waste faound in Respondent’s largest 

river had sharply increased since 2010. 

11. On 15 May 2016, a study had been published by the Kronian Federal University that 

indicated the exploitation of lindoro may be a trigger to coronary heart disease for the in-

site workers as well as the people in the surrounding areas (“Study”). The Study had only 

indicated a correlation between the exploitation of lindoro and the increase of coronary 

heart diseases in the Respondent’s population 

12. On 7 September 2016, the Respondent had issued the Presidential Decree No.2424 

(“Decree”) due to the outcome of the Study which had prohibit the exploitation of 

lindoro in Respondent’s territory, revoking the Claimant’s licenses and terminating The 

Agreement with no compensation to the Claimant. 

13. On 8 September 2016, the Claimant applied to the Kronos federal court seeking to 

suspend the effects of the Decree. However, the Claimant withdrew its appeal to Kronos’ 

Circuit Court after the Government spokesperson announced that the Decree would not 

be revoked on 22 February 2017. 

14. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of the 

dispute and of its intention to pursue legal remedies under the BIT if an agreement was 

not reached through negotiations. 
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15. On 10 November 2017, Claimant files its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce because the Respondent declined to 

negotiate with Claimant. 
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SUMMARY OF ARGUMENTS 

 

JURISDICTION Firstly, the tribunal has no jurisdiction over the Claimant. The Claimant does 

not qualify as an investor because the Claimant does not fulfill the requirement provided for 

under the Kronos-Ticadia BIT. This is because, there is no genuine connection between Claimant 

and Ticadia because the Claimant had already shut down its mining operations in Ticadia and the 

controllers of the company is of Kronian nationals. Therefore, Claimant is only using the 

company as a tool and convenience to take advantage of the Ticadia-Kronos BIT. Hence, the 

tribunal should decline jurisdiction over the dispute as the Claimant is not a protected investor 

under the Ticadia-Kronos BIT. Secondly, the claims are not admissible before this tribunal. 

Claimant’s claim arises out of the enactment of Presidential Decree No.2424 which had caused 

the prohibition of the exploitation of lindoro, the revocation of license and the termination of The 

Agreement. As the Claimant had previously chosen to bring these claims to the Respondent’s 

domestic court, the Claimant had triggered the fork in the road provision contained in Article 

11(3) of the Ticadia-Kronos BIT. 

MERITS Firstly, the Respondent had not expropriated the Claimant’s investment through the 

enactment of the Presidential Decree No. 2424 and other related measures. The Decree does not 

amount to an expropriation as it did not deprive the Claimant of its control over the investment, 

did not affect him permanently and had not interfered with his investment-backed expectations. 

Not only that, the Decree was also a legitimate exercise of the Respondent’s inherent regulatory 

power as the Decree was aimed at serving Kronos’ public policy objectives, complies with the 

requirements of due process, it was not discriminatory and was proportionate to the aim sought. 

Even if the Tribunal finds there was expropriation, the Respondent is exempted from liabilities 

by virtue of Article 10 of the BIT. Secondly, the Respondent’s counterclaims are admissible 

before this tribunal. This is due to the fact that the Tribunal has jurisdiction to hear the 

counterclaim because the Claimant has indeed consented to the submission of counterclaim by 

the Respondent and the counterclaim is not without merits. The counterclaim is meritorious as 

the Claimant is indeed a polluter in the present dispute and he has an obligation under Article 

9(2) of the BIT to bear the costs of pollution. 
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ARGUMENTS 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE. 

 

1. To confer this investor-state arbitral tribunal with the jurisdiction to settle the dispute, 

first, the Claimant must be a state investor as envisaged in the BIT. However, in this 

present dispute, the Respondent submits that the Claimant, Fenoscadia Limited, is not a 

protected state investor under the BIT because (A) the Claimant is effectively controlled 

by the Kronian nationals; (B) the Claimant does not have any genuine connection with 

the Republic of Ticadia; and (C) alternatively, if the tribunal finds that the Claimant 

qualifies as an investor, the equitable doctrine of piercing the corporate veil should be 

invoked to deny jurisdiction.  

 

 

2. It is important to determine the nationality of an investor as only investor that belongs to 

the home state may benefit from the protection and be eligible to make a claim to dispute 

settlement.1 

 

3. The definition of state investor as embedded in the BIT is “a Contracting party, or a 

person or an enterprise of the Contracting party, that seeks to make, is making, or has 

made an investment in the other Contracting Party’s territory.”2 

 

                                                           
1 OECD (2008), §9. 

2 Record, §39, ¶4. 

A. THE CLAIMANT IS EFFECTIVELY CONTROLLED BY THE KRONIAN 

NATIONALS. 



TEAM LIPTON 
 

17 
 

4. As the Ticadia-Kronos BIT does not provide the applicable test to determine the 

nationality of a state investor, the Respondent submits that the tribunal should look into 

the effective control test to determine the nationality of the Claimant as “it has become 

more and more pertinent to look at the aspect of the control of a corporation when one 

wants to determine its nationality especially for purposes of international investment 

arbitration.”3  

 

5. Furthermore, the control test should be used since the object and purpose of this BIT is to 

protect foreign investment, and it should not be interpreted so as to allow domestic, 

national corporations to evade the application of their domestic, national law and the 

jurisdiction of their domestic, national tribunals.4 Tribunals have recognized effective 

control as the determining factor of a corporation’s nationality.5 

 

6. To define control, the Tribunal in the NAFTA case of Thunderbird, gave the following 

interpretation where, “Control can also be achieved by the power to effectively decide 

and implement the key decisions of the business activity of an enterprise and, under 

certain circumstances, control can be achieved by the existence of one or more factors 

such as technology, access to supplies, access to markets, access to capital, knowhow and 

authoritative reputation.”6 

 

                                                           
3 E. Schlemmer, §79. 

4 Dissenting by Prosper Weil, ¶23. 

5 Mobil, ¶157; Sedelmeyer, §§57-58. 

6 Thunderbird, ¶108. 
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7. In this present dispute, Fenoscadia will be regarded as a Kronian national as Kronians are 

the ones that have power to decide and implement key decisions in the business activity 

where firstly, the Kronian shareholders exert considerable influence over the Claimant’s 

decision making7, secondly, the Claimant’s management is in the hands of a board of 

directors which comprised of a majority of Kronian nationals.8  

 

8. Just by these facts, it is proven that even if the Kronian shareholders are not the majority 

shareholders, they do control the inside out of the company as the board who controls the 

management of the company which was elected by the shareholders consists of a 

majority of Kronian nationals. 

 

 

9. The genuine connection test was laid down by ICJ in Nottebohm case, where it states, 

“According to the practice of States, to arbitral and judicial decisions and to the opinions 

of writers, nationality is a legal bond having as its basis a social fact of attachment, a 

genuine connection of existence, interests and sentiments, together with the existence of 

reciprocal rights and duties.”9 Even though in Nottebohm, the test is used to determine the 

nationality of a natural person, however, according to Brownlie, the test is also applicable 

to juridical persons.10 

 

                                                           
7 Record, §33, ¶7. 

8 Record, §33, ¶7. 

9 Nottebohm, §23. 

10 Brownlie, §465. 

B. THE CLAIMANT DOES NOT HAVE ANY GENUINE CONNECTION WITH 

THE REPUBLIC OF TICADIA. 
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10. Furthermore, in Nottebohm, the tribunal further states that, “main seat of … interest” and 

“the center of … interests and … business activities” are relevant to determining where a 

legal entity’s seat is located.11 It considers representative, who pursues the legal entity’s 

interests, resides and where the legal entity performs business activities.12 

 

11. The main seat of the company may not be as easy to determine as the country of 

organization, but it does reflect a more significant economic relationship between the 

company and the country of nationality.” 13  

 

12. Therefore, even if the company is incorporated under the laws of Ticadia, the Claimant is 

still not an enterprise of Ticadia if the company does not have any genuine connection 

with Ticadia. The Claimant must have a “genuine connection” with the home state in 

order to entitle themselves to bring an international claim.14 

 

13. A genuine link between the Claimant and Ticadia does not exist when an enterprise is 

controlled by nationals of another State or States and has no substantial business 

activities in the State of incorporation, and the seat of management are both located in 

another State.15  

 

14. In this dispute, in 2010, the Claimant had decided to transfer and concentrate almost all 

its mining activities and resources in Kronos and effectively shut down its mining 

operations in Ticadia.16 Therefore, the Claimant no longer has substantial business 

activities in its incorporated state, Ticadia.  

 

                                                           
11 Nottebohm, §25. 

12 CEAC, ¶122; E. Schlemmer, §79. 

13 UNCTAD, §83. 

14 Barcelona Traction, §54. 

15 Draft Articles on Diplomatic Protection, Art. 9. 

16 Record, §33, ¶12. 
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15. Even if the business management formalities are carried out in Ticadia, there was a 

growing trend in the company that the decisions of the board of directors were favouring 

its interest in Kronos.17 Moreover, most of the decisions were also implemented in 

Kronos, given the concentration of company activities there.18  

 

16. In addition, those making decisions specifically in relation to the operation and 

management of its mining activities in Kronos are the Kronian shareholders.19 

 

17. Therefore, the Respondent submits that there is no genuine connection between the 

Claimant and Ticadia. 

 

 

18. The doctrine of piercing the corporate veil is a well-recognized principle under 

international law20 as it is used to determine whether the claimant’s ownership structure 

affects tribunal’s jurisdiction.21  

 

19. Therefore, the tribunal should pierce the corporate veil in order to find the party with 

effective control, meaning the entity “controlling the controlling juridical person itself.”22 

 

20. Moreover, the tribunal in Tokios Tokeles, had acknowledged that the possibility of 

piercing the corporate veil to ‘prevent the misuse of the privileges of legal personality’.23 

 

                                                           
17 Record, §34, ¶12. 

18 Ibid. 

19 Record, §33, ¶7 

20 Amerasinghe, §243. 

21 Dugan, §319. 

22 SOABI v Senegal; Schreuer, §323. 

23 Tokios Jurisdiction, ¶56; ADC, ¶340; Jorun, §297. 

C. ALTERNATIVELY, THE DOCTRINE OF PIERCING THE CORPORATE 

VEIL IS APPLICABLE. 



TEAM LIPTON 
 

21 
 

21. Additionally, based on the case of TSA Spectrum, the claimant was an Argentinian 

company that relied upon the fact that the company was the wholly owned subsidiary of a 

Dutch company, and the terms of the offer to arbitrate disputes in the Netherlands-

Argentina bilateral investment treaty (the BIT), to commence ICSID proceedings against 

Argentina itself. The tribunal decided in TSA Spectrum, that it is acceptable to pierce the 

corporate veil of the local company’s direct shareholder to locate this company’s 

controller in declining jurisdiction because the local company was controlled not by its 

direct shareholder, but by the host state’s own national.24 

 

22. In this present dispute, it is clear that the Claimant is merely a vehicle for Kronian 

investors. The Respondent submits that the privileges of separate legal personality of the 

Claimant are being misused by the Kronian shareholders due to the fact that the Kronian 

shareholders themselves are involved with the management and operations of the 

investment of the company.25  

 

23. Therefore, by piercing the corporate veil, Fenoscadia is not an enterprise of Ticadia as the 

true controller that is controlling the company are of Kronian nationals. 

 

 

 

 

 

 

 

                                                           
24 TSA Spectrum, ¶162. 

25 Record, §33, ¶7. 
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II. THE CLAIMS MADE BY FENOSCADIA ARE NOT ADMISSIBLE BEFORE THE 

ARBITRAL TRIBUNAL IN VIEW OF THE LAWSUIT FILED BEFORE THE 

DOMESTIC COURTS OF RESPONDENT. 

 

24. The Respondent submit that even if the Claimant qualifies as an investor under the 

Ticadia-Kronos BIT, the claims made by Fenoscadia are not admissible before this 

tribunal by virtue of Art. 11(3) of the Ticadia-Kronos BIT. The tribunal does not have 

jurisdiction to hear the case as (A) the Claimant had triggered the fork in the road clause; 

(B) the Claimant had agreed to settle the dispute under the exclusive jurisdiction clause 

contained in The Agreement; (C) the literal interpretation of the dispute settlement 

provision in the BIT bars the Claimant from filing for arbitration. 

 

 

 

25. The ‘Fork in the road’ clause obligates the investor to select a dispute resolution 

mechanism ab initio through an irrevocable option clause, which implies that once one of 

the routes is selected, the possibility of choosing the other is excluded.26 

 

26. In determining whether the same claims have been submitted to both domestic and 

international fora, the fundamental basis test of a claim is to be preferred over the triple 

identity test due to the effet utile principle. Moreover, according to the sole arbitrator 

Professor Jan Paulsson in Pantechniki, the argument in the traditional approach of 

distinguishing the claims is a mere labelling and not an analysis.27 

 

27. The fundamental basis of a claim test is taken from the Woodruff’s case and was further 

elaborated in the case of Pantechniki, where under the test, the claims are considered the 

same if they have the same underlying factual or normative basis.  

 

                                                           
26 Supervision, ¶294, M.C.I. Power, ¶181 

27 Pantechniki, §15, ¶61. 

A. THE FORK IN THE ROAD PROVISION IS TRIGGERED.
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28. On 8 September 2016, Fenoscadia applied to the Kronos federal court seeking to suspend 

the effects of the Decree until negotiations with the Government took place28 and to 

declare the decree unconstitutional on grounds of violation of legislative due process.29  

 

29. On the other hand, the claim in arbitration is concerning whether the decree, its 

implementation and other related acts of the Respondent amount to expropriation of the 

Claimant’s investment in violation of the BIT.30  

 

30. Despite the fact that the applicable laws and the reliefs in both fora are different, we 

submit that it is irrelevant under the fundamental basis test, as it only concerns the factual 

and normative source of the claim.  

 

31. As for the factual source of the claim, in both fora it is regarding the Decree which had 

been enacted by the government pursuant to the KEA and for the normative source, in 

both fora, Claimant had alleged that the Decree had interfered with their investment as 

the Claimant was prohibited to exploit the lindoro, its license was revoked and The 

Agreement was terminated.  

 

32. As the claims made by Fenoscadia had fulfilled both of the requirement set out under the 

fundamental basis of a claim test, then the Claimant had triggered the fork in the road 

clause contained in the BIT and therefore, the tribunal lacks jurisdiction to govern the 

claims. 

 

 

 

 

                                                           
28 Record, §36, ¶25.  

29 PO2, §56, ¶3. 

30 Record, §30, ¶5 
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33. The exclusive jurisdiction is embedded in The Agreement where it states, “Any dispute 

arising directly out of this Agreement, including its termination, shall be submitted to the 

courts of the Republic of Kronos, which hold exclusive jurisdiction.”.31  

 

34. To know whether the claims are based on The Agreement, there is a need to apply the 

same test which is the fundamental basis of the claim. This is because according to 

Vivendi, the tribunal stated that when the essential basis of a claim brought before the 

arbitral tribunal is a breach of contract, the tribunal should give effect to any valid choice 

of forum clause in the contract. This is consistent with the principle of generalia 

specialibus non derogant, in which the general does not detract from the specific.32   

 

35. In this present dispute, we submit that, Fenoscadia’s expropriation claim is in reality 

based on the alleged violation of The Agreement because the basis of the claim is 

regarding the prohibition of lindoro exploitation which had been imposed upon the 

Claimant, revocation of license and termination of The Agreement due to the enactment 

of the Decree. 

 

36. Further, the tribunal in SGS, cited the words of Professor Schreuer that states “[a] 

document containing a dispute settlement clause which is more specific in relation to the 

parties and to the dispute should be given precedence over a document of more general 

application.”33 

 

                                                           
31 Record, §48, ¶7 

32 Vivendi Annulment, ¶98 

33 SGS, ¶141 

B. THE DISPUTE IS SUBJECTED TO THE EXCLUSIVE JURISDICTION 

CLAUSE CONTAINED IN THE CONCESSION AGREEMENT. 
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37. Here, The Agreement contains the dispute settlement clause which is more specific in 

relation to the parties and to the dispute, as The Agreement is only between the 

Respondent and the Claimant and it only governed the exploitation of lindoro in 

Respondent’s territory. As The Agreement is more specific, it should be given 

precedence over the BIT of more general application. 

 

 

38. The dispute settlement provision of the BIT shall be understood in its plain and ordinary 

meaning in accordance with its object and purpose.34   

 

39. Firstly, Art. 11(2) of BIT states, “In the event of an investment dispute, the parties to the 

dispute should initially seek a resolution through consultation and negotiation. If the 

dispute cannot be settled amicably, the national or company concerned may choose to 

submit the dispute for resolution: (a) to the domestic courts or administrative tribunals of 

the Contracting Party that is a party to the dispute; or (b) in accordance with any 

applicable, previously agreed dispute settlement procedures; or (c) in accordance with the 

terms of the third paragraph below.”35 

 

40. Art. 11(2) of BIT under dispute settlement, the word ‘seek’ is used. The definition of 

‘seek’ according to the Oxford dictionary means “attempt to achieve”. Therefore, even if 

there is an attempt of negotiation by the Claimant, there is no need for the Respondent to 

respond to the Claimant’s attempt at negotiations. Therefore, the Claimant cannot take 

advantage of the Respondent’s allegedly non-responsive attitude to defend themselves as 

according to the literal meaning of the word ‘seek’, attempt to negotiate by the claimant 

is sufficient.  

 

                                                           
34 Art. 31(1) of the VCLT; Siemens, ¶80 

35 Record, §44, ¶2. 

C.  THE LITERAL MEANING OF THE DISPUTE SETTLEMENT PROVISION 

BARS THE CLAIMANT TO FILE FOR ARBITRATION. 
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41. Moreover, the wording used in Art. 11(3) is clear in stating that the “company concerned 

has not submitted the dispute for resolution under (a) or (b)…the company concerned 

may choose to consent in writing the submission of the dispute settlement by binding 

arbitration.”36 

 

42. This means, the BIT provides the dispute settlement by binding arbitration only to the 

extent the dispute had not been submitted to dispute settlement procedures agreed to by 

the Parties or to the competent domestic courts.37 

 

43. Therefore, as the parties have agreed to a dispute settlement arrangement which includes 

the so-called fork in the road, that is, a choice between submission to domestic courts or 

to international arbitration, and where the choice once made becomes final, this 

stipulation cannot be bypassed by invoking the clause. Therefore, the Claimant had 

renounced the right to have a decision by any other authority than the Kronian judges.  

 

44. To conclude, the Claimant should not bring the matter to international arbitration but 

rather, to the domestic court that the Claimant had first chosen and in accordance to The 

Agreement. 

 

 

 

 

 

 

                                                           
36 Ibid. 

37 H&H Enterprises, ¶366. 
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III. THE ENACTMENT OF PRESIDENTIAL DECREE NO.2424, ITS 

IMPLEMENTATION AND OTHER RELATED ACTS OF RESPONDENT DO NOT 

AMOUNT TO EXPROPRIATION OF CLAIMANT’S INVESMENT IN VIOLATION 

OF THE BIT. 

 

45. The Respondent is aware that Art. 7 of the Ticadia-Kronos BIT prohibits expropriation, 

either directly or indirectly, unless for a public purpose, done non-discriminatorily, with 

due process and with payment of compensation. 

 

46. Nevertheless, contrary to the Claimant’s assertions, the Respondent submits that it does 

not owe the Claimant any compensation, as the Decree did not amount to expropriation 

[A], and was actually a legitimate exercise of regulatory power [B]. In any event, the 

Respondent is exempted from any liabilities by virtue of the General Exceptions clause 

under Art. 10 of the Ticadia-Kronos BIT [C]. 

 

 

47. Expropriation is a deprivation of the property of an investor by a Host State38. There are 

two forms of expropriation, direct and indirect. Direct expropriation comes in the form of 

physical taking of property,39 which did not occur in the case at hand. There has been no 

overt taking of Claimant’s tangible properties, as the seizure of extracted lindoro per se 

was merely to guarantee environmental damages caused by the Claimant.40  

 

                                                           
38 S.D. Myers, §69, ¶280.  

39 UNCTAD (2012), §6. 

40 Record, §69. 

A. THE PRESIDENTIAL DECREE DID NOT CONSTITUTE AS 

EXPROPRIATION. 
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48. Indirect expropriation, meanwhile, happens when a State’s measure substantially 

deprives an investor of its control and enjoyment of investment [a], permanently affects 

the investor [b], and interferes with the investor’s legitimate investment-backed 

expectations [c].41 Equally, the Respondent submits none of these criteria are met here. 

 

a. The Decree did not substantially deprive the Claimant’s investment. 

 

49. For substantial deprivation to be established, a measure must amount to a total or near-

total destruction of the investment’s economic value; or alternatively, an investor has 

been deprived of the control over the investment. 42 The Claimant fails to satisfy neither 

these criteria. 

 

50. However, before delving any further, the Respondent persuades this Tribunal to reject 

any application of the ‘sole effect’ doctrine – which looks solely at the effects of the 

governmental measures on the investor without considering the purpose or intention 

behind it.43 This is due to the reason that the doctrine has been challenged by State 

practices and tribunal decisions.44 

 

51. Therefore, this Tribunal should only focus on the criteria of destruction of economic 

value and loss of control, which as explained next, both have not been met here. 

 

52. First, destruction of economic value must be total or close to total. In LG&E, the tribunal 

held that the threshold to establish substantial deprivation is extremely high as not even 

deterioration of investment value up to 90% could amount to expropriation.45  

 

                                                           
41 LG & E - Liability, §57, ¶190; Metalclad, §28, ¶103.  

42 CMS, §77, ¶263; LG & E - Liability, §57, ¶188.  

43 UNCTAD (2012), §70. 

44 S.D.Myers, §71, ¶¶287-288; LG&E - Liability, §57, ¶189. 

45 LG & E - Liability, ¶177. 



TEAM LIPTON 
 

29 
 

53. Here, the Claimant’s investment has not suffered substantial deprivation. Although the 

Claimant’s investment had allegedly suffered due to the issuance of the Decree, 

nevertheless there is no record confirming that the deprivation of the investment as to 

reach the level set in LG&E. In fact, the Claimant has not presented any evidence as to 

prove the extent of his investment’s loss. Moreover, the threshold of substantial 

deprivation was not met as the value of Claimant’s physical assets remain intact. 

 

54. Second, a measure must deprive the investor’s control over investment to establish 

substantial deprivation.46 Loss control of investment includes loss of rights of ownership 

or management. 47 In Sedco, loss of control was found because the Host State had 

appointed temporary directors to control the Claimant’s investment; thus, preventing the 

investor from accessing or managing the investment.48 In the present case, the Claimant 

has not suffered a loss of control as the extracted lindoro prepared for exportation would 

be returned to the Claimant pending the negotiations.49 

 

55. Therefore, the Decree did not substantially deprive the Claimant of his investment. 

 

b. The Decree did not cause permanent damage to the Claimant’s investment. 

 

56. Only a measure that has lasting effect can constitute as an expropriation.50 In SD-Myers, 

the tribunal dismissed the investor’s expropriation claim because the Host State’s 

measure was only temporary in effect.51 

 

                                                           
46 UNCTAD (2012), p.67.  

47 Ibid. 

48 Sedco, ¶278.  

49 Record, §56, ¶6. 

50 S.D. Myers, §70, ¶283 

51 S.D. Myers, §71, ¶¶287-288. 
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57. An effect is permanent when there is no prospect that the investor will be able to resume 

the enjoyment of his property.52 For example, the Iran-United States Claims Tribunals 

held that a taking is only permanent in effect if the surrounding circumstances 

demonstrated that there was no realistic prospect for the investors to resume their 

business activity.53 

 

58. Applying the same rationales, the Decree was only temporary in effect. The Claimant 

does own a realistic prospect of resuming its activity as it is given the opportunity to 

reinstate the exploitation of lindoro if he agrees to acknowledge his responsibility for the 

pollution.54 

 

59. Thus, the Decree did not cause the Claimant any permanent damage. 

 

c. The Decree did not impair the Claimant’s investment-backed expectations. 

 

60. Finally, in order to render the presence of a substantial deprivation, the investors’ 

legitimate expectation must be impaired by the Host State’s measures.55 

 

61. However, investors’ expectation must be reasonable and legitimate.56 Particularly, 

expectations must be compatible with the Host State’s legitimate regulatory power,57 the 

Host State’s legal framework at the time of entry of the investment,58 and should be based 

on reasonable expectation that circumstances prevalent at that time might change.59 

 

                                                           
52 UNCTAD (2012), §70. 

53 Ibid. 

54 Record, §56, ¶6. 

55 LG & E, §57, ¶190. 

56 Saluka, §66, ¶304.  

57 Vandevelde, §281.  

58 M. Sornarajah, §354.  

59 PSEG Global, ¶255.  
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62. Here, the Claimant should have known that under Art. 10 of the Ticadia-BIT, the 

Respondent has the obligation to take necessary measures to protect human, animal, plant 

life or health.60 Despite there was no specific regulatory framework for mining activities 

at the time when the Claimant had entered into The Agreement, in The Agreement itself 

explicitly mentions that the Claimant must observe the laws in force in Kronos 

throughout the performance of the agreement.61 

 

63. Therefore, when Kronos enacted the KEA and issued the Decree, it should not have come 

as a surprise that the Respondent would do such measures. It should not have, in any 

way, distort the Claimant’s investment-backed expectations.  

 

64. Conclusively, since none of the criteria establishing indirect expropriation are met here, 

the Respondent persuades this Tribunal to find the Claimant’s expropriation claim as 

unfounded, and therefore, the Respondent bears no obligation to compensate the 

Claimant. 

 

 

65. Concurrently, the Respondent submits that the Decree is a regulatory measure rather than 

indirect expropriation.  

 

                                                           
60 Record, §43, Art. 10. 

61 Record, §47, ¶2. 

B. THE DECREE WAS A LEGITIMATE EXERCISE OF THE RESPONDENT’S 

REGULATORY POWER. 
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66. Regulatory power is States’ inherent and plenary power to make any laws necessary to 

preserve or protect order, health, morality, justice, and national security.62 All sovereign 

states have the capacity to decide what it considers useful or necessary for its public 

purpose.63  

 

67. Under customary international law, States have the sovereign rights to regulate any 

commercial activity within its territory under the premise of regulatory power, which if 

established,64  would release the Host State from any obligation to compensate.65 

 

68. In this vein, the Executive Order is a regulatory measure because the Decree was not only 

serving Kronos’ public policy objectives [a], but it was also issued with respect to due 

process of law [b], lacking any discrimination incentives [c], and adhering to the 

principle of proportionality [d]. 

 

a. The implementation of the Presidential Decree served Kronos’ public policy 

objectives. 

 

69. Respondent submits that when it comes to public policy matters, States can regulate in 

the interest of public welfare66 without being held responsible for any inconvenience 

created for private entities,67 a conclusion consistently upheld by arbitral jurisprudence.68  

 

                                                           
62 Black’s Law (9th Ed.), ¶1196. 

63 UNCTAD (2012), §§31-32. 

64 Feldman, §37, ¶103.   

65 Saluka, §53, ¶262. 

66 Dolzer/Schreuer, §120.   

67 Montt, §7.  

68 Feldman, §37, ¶103; Telenor, §31, ¶64; S.D. Myers, §69, ¶281; Saluka, §53, ¶262; Continental, §122, ¶276. 
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70. Furthermore, pursuant to the James and Others case, the State has a wide margin of 

appreciation in enacting legislation, being principally capable to determine its own public 

policy interests.69 

 

71. Unquestionably, the imposition of the Decree serves a legitimate public purpose of 

Kronos, since the State was aiming at protecting the environment, natural resources and 

human life in Kronian territory,70 thus rebutting any relevant shaky point brought by the 

Claimant. 

 

b. Respondent heeded due process. 

 

72. Despite the fact that the situation in Kronos required an immediate attention, the Decree 

was issued in adherence to all due process requirements. As the AIG Tribunal 

highlighted, due process is followed when the adoption of a measure takes place in 

accordance to the State’s domestic legislation.71  

 

73. In Casu, Kronos had adopted the KEA in 2015, which vests the President of the Republic 

with the competence to enact a decree pertinent to combatting environmental and health 

concerns.72 It was precisely in accordance with the said Act that the Kronian President 

imposed the disputed Decree, evidently abiding by the domestic legislation of the State.  

 

                                                           
69 James, §19, ¶46. 

70 Record, §52, ¶1425. 

71 AIG, §66, ¶10.5.1. 

72 Record, §52, ¶1. 
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74. This is further strengthened by the fact that the KEA, through which confers the 

legitimacy of the Decree, was a valid legislation as it was enacted with the majority 

support of the Parliament along with the Speaker of the House lawfully waiving the 

public hearing requirement.73  

 

75. Additionally, as further held by arbitral jurisprudence,74 due process is undeniably 

satisfied when the host-State provides the investor with an opportunity to contest the 

measures in question.75  

 

76. In fact, Kronos had indeed granted persons and entities affected by the imposed measures 

with the chance to oppose them. The affected entities could challenge the Decree on a 

judicial level; the Kronos Federal Court is competent to decide upon the constitutionality 

of the decree.76 Hence, the investor cannot complain about a lack of his chance to voice 

its dismay. Any claim for non-observance of due process raised by the Claimant, is 

utterly unmeritorious. 

 

c. The Presidential Decree was issued in a non-discriminatory manner. 

 

77. Despite the Respondent’s prudence over the issuance of the Decree, the Claimant 

somehow erroneously alleges that the imposition of the measure happened in a 

discriminatory manner. However, this is far from accurate, since they were enacted and 

implemented in full accordance with the non-discrimination principle, while the Claimant 

fails to provide evidence indicating the opposite, as he should.77  

 

                                                           
73 Record, §35, ¶17. 

74 ADC, §79, ¶435; Kardassopoulos, §127, ¶¶395-396, 404. 

75 UNCTAD (2012), §40; Newcombe/Paradell, §§375, 376. 

76 Record, §36, ¶9. 

77 Crystallex, §196, ¶715. 
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78. The Respondent would like to invite the Tribunal’s attention to the findings of the 

Crystallex Tribunal, which concluded that even the officials’ derogatory comments 

regarding the targeting of ‘transnational’ companies by the State’s legislation did not 

suffice as evidence establishing discrimination.78 Even more so, in the present case, the 

sole criterion for the application of the sanctions is that the affected entity or person is 

one that operates in the exploitation of lindoro.79 Thus, the Decree is obviously 

disconnected from any nationality-based considerations.  

 

79. Furthermore, the different treatment accorded to the chosen sectors cannot be deemed 

expropriatory or unreasonable, when economic policies are at stake.80 The GAMI 

Tribunal embraced this position by stating that the host-State did not act in a 

discriminatory manner when dealing with the sugar industry, since it served a “legitimate 

goal” in the context of its national economy.81  

 

80. This perception has been consistently upheld in recent jurisprudence, such as the El Paso 

and Metalpar, where it was affirmed that, in pursuit of its public interests, the host-State 

may provide different treatment to certain sectors in light of their inherent 

characteristics.82  

 

                                                           
78 Ibid.   

79 Record, §52, Art. 1. 

80 Reinisch, §284; Rusoro, §124, ¶563. 

81 GAMI, §44, ¶114. 

82 El Paso, §110, ¶315; Metalpar, §40, ¶161. 
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81. A similar principle was strikingly echoed in the case of Parkerings, in which the Tribunal 

held that the Respondent had made no discriminatory treatment since the Claimant was 

found to be engaging in environmental hazardous activities which allows the Claimant to 

be subjected to certain sanctions and prohibitions which were not equally applied to other 

investors. In other words, the Claimant was not in “like circumstances” with the rest of 

the non-sanctioned investors.83 

 

82. In the present case, the different treatment given to the Claimant served a legitimate 

governmental policy of environmental as well as health concerns and, as such, it is by no 

means unreasonable. Apart from that, the Respondent who happens to be an 

underdeveloped84 state would inevitably need to consider the large economic interests of 

its country’s well-being and its people. It is due to these reasons; the Respondent cannot 

afford to allow the Claimant to profit irresponsibly at the expense of its people’s health 

and environment.  

 

83. Moreover, the sanctions were also legally justified and were not discriminatory as the 

Claimant was not in “like circumstances” with other mining companies and thus, 

warrants the Respondent’s regulatory action. 

 

84. The Respondent also pays heed to the fact that Fenoscadia was the only company in the 

mining sector that was affected by the Decree. However, the only reason why Fenoscadia 

was the only company being sanctioned was because Fenoscadia was the only company 

in the mining sector that exploits lindoro, which was the particular mineral that the 

research study has found to be harmful to the Kronians’ health and environment.85 

 

 

                                                           
83 Parkerings, §80, ¶375. 

84 Record, §32, ¶2. 

85 Record, §33, ¶11. 
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85. Additionally, the Decree had never once made any mention of the Claimant’s company, 

instead it was meant to apply to all companies that extract lindoro. Hence, this 

demonstrates a lack of intent from the Respondent to specifically target the Claimant’s 

investment.86 Thus, the Decree was not discriminatory to the Claimant. 

 

d. The measures were proportionate to the aim sought. 

 

86. As far as the impact of the decree is concerned, the Respondent submits that the measures 

imposed on the Claimant were not excessive, especially in light of their purpose. As the 

LG&E Tribunal underlined, one should always pay due regard to “the context within 

which a measure was adopted and the host State’s purpose”.87 In that respect, a measure 

cannot be deemed expropriatory, if it is necessary to achieve an exigent regulatory 

purpose.88 

 

87. In the present case, the balance must be struck between safety of the environment and 

human life on the one hand and property rights on the other.  

 

88. As aptly stated by Professor Newcombe, property primarily serves social functions and 

cannot “be used in a way that results in serious harms to public order”.89 This was 

precisely Kronos’ rationale. The Respondent could simply not risk the safety of the 

environment and health of Kronians to sustain the harmful exploitation of lindoro by the 

Claimant. Thus, the effect of the Decree on the Claimant is deemed to be inferior to the 

preservation of the environment and human life. 

 

                                                           
86 Record, §52 

87 LG & E - Liability, §58, ¶194. 

88 Henckels, ¶¶252, 253. 

89 Newcombe, ¶21. 
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89. The Decree was [a] necessary and not applied arbitrarily and [b] Article 10 is a self-

judging clause. 

 

a. The Presidential Decree was a necessary measure and does not involve 

arbitrariness. 

 

90. The Respondent submits that the issuance of the Decree was indeed necessary. This is 

especially so since the contamination of the Rhea River presented various health risks to 

the surrounding population.90  

 

91. It should be emphasized that a policy which reduces health risks to humans is a policy 

within the range of those concerning the protection of human life or health.91  

 

92. By stopping the exploitation of lindoro, the Decree is stopping the further contamination 

of the Rhea River, and thus, falling in line with Art. 10(1)(a). 

 

93. The Respondent also had not contravened Art. 10(2)(a) of the Ticadia-Kronos BIT as it 

did not act arbitrarily. Arbitrary is defined as an act which is found based on prejudice or 

preference rather than on reason or fact.92 In contrast, the Respondent had indeed acted 

based on valid reasons in regards to the adoption of the measures prohibiting lindoro, as 

the measures were done for the utmost importance of protecting the environment, natural 

resources and human life in the Kronian territory. 

 

                                                           
90 Record, §35, ¶22. 

91 US – Gasoline (1996), §38, ¶6.21. 

92 Lauder, §48, ¶221. 

C. IN ANY EVENT, THE RESPONDENT IS EXEMPTED FROM ANY 

LIABILITIES BY VIRTUE OF ARTICLE 10 OF THE TICADIA-KRONOS 

BIT. 
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b. Article 10 of the BIT is self-judging. 

 

94. When an exemption clause is self-judging, any measures done by host-State are immune 

from any judicial scrutiny.93  

 

95. The Respondent notes that Art. 10 of the BIT does not have the phrase “it considers 

necessary”, which Claimant might argue as necessary for a clause to be self-judging. 

However, when a provision does not incorporate such phrase, it actually highlights the 

States’ intention to enjoy “a subjective appraisal of what kind of measure it considers 

appropriate”.94  

 

96. This is because a non-precluding measure clause is already implicitly self-judging due to 

its political nature and the risk of international tribunals ‘second-guessing’ the State’s 

domestic policies.95  

 

97. For that, the Respondent maintains the discretion to decide which situations amounted to 

a need for protection of human life and health, and the situation in Kronos was one of 

them. 

 

98. Having established that the Respondent is exempted through the operation of Art. 10 of 

Ticadia-Kronos BIT, the Respondent submits that it therefore owes Claimant no 

compensation at all.  

 

                                                           
93 UNCTAD (2009), §§39-40. 

94 Ibid, §94. 

95 Burke-White/VonStaden, §12. 
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99. This is true since if this Tribunal accepts the application of Art. 10 Ticadia-Kronos BIT, 

there would be no violation of the BIT and therefore there is no obligation for the State to 

provide any compensation.96  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
96 CMS-Annulment, §39, ¶146. 
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IV. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL. 

 

100. The Respondent’s counterclaims concern the Claimant’s liability for the environmental 

damage which it brought through its lindoro mining operations.97 In the case at hand, the 

Respondent contends that the counterclaims are admissible, on the basis of both 

jurisdiction [A] and merits [B].  

 

 

101. This tribunal undisputedly has the jurisdiction to hear the counterclaims by the 

Respondent. This is with regards to the fact that the Claimant consented to the 

admissibility of the Respondent’s counterclaims by accepting the Respondent’s standing 

offer to submit disputes for resolution under Art. 11 of the Ticadia-Kronos BIT [1] and 

the Claimant cannot rely on the requirement for a close connection to preclude the 

admissibility of the Respondent’s counterclaim [2]. 

 

a. The Claimant had consented to this counterclaim by accepting the Respondent’s 

standing offer. 

 

102. When the Claimant initiated arbitration proceedings, it also accepted the offer to submit 

any investment dispute within the scope defined in the treaty,98 which includes 

counterclaims.99  

 

                                                           
97 Record, §35, ¶22. 

98 Metal-Tech, §138, ¶409.  

99 Saluka, §12, ¶39. 

A. THE TRIBUNAL HAS THE JURISDICTION TO HEAR THE 

COUNTERCLAIMS. 
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103. In treaty arbitration, consent is achieved by the respondent State making an offer to 

arbitrate when ratifying the investment treaty and the investor accepting that offer when 

filing the request for arbitration.100 Consequently, in our case at hand, the Claimant has 

consented to the Respondent’s counterclaim the moment it files its request for 

arbitration.101 

 

104. The scope of the State’s offer is defined in the investment treaty, in particular in the 

dispute resolution clause of that treaty.102 Contrary to what the Claimant may argue, the 

scope of consent in the dispute settlement clause of the Ticadia-Kronos BIT is indeed 

wide enough to cover claims not only by the investor, but also by Kronos.  

 

105. This is so because the wording of Art. 11(1) of Ticadia-Kronos BIT does not restrict 

disputes initiated by an investor against a contracting party. This is similar to the 

Metalclad case, where the Tribunal construed the dispute resolution provision in the BIT 

to be wide enough when it spells out; 

 

“[e]ach Contracting Party hereby consents to submit to the International Centre for the 

Settlement of Investment Disputes [...] any legal dispute arising between that Contracting 

Party and a national or company of the other Contracting Party concerning an investment 

[...]”103  

 

                                                           
100 Metal-Tech, §138, ¶409. 

101 Record, §2. 

102 Metal-Tech, §138, ¶409. 

103 Metal-Tech, §138, ¶410. 
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106. A similar interpretation was made in Saluka and Paushok where the term “all disputes” 

embodies not only the claims of investor, but state’s counterclaims as well. Thus, due to 

the absence of restriction that only the investor can submit a claim, it is rightfully 

permissible for Kronos to file a counterclaim as well.104 

 

107. Furthermore, the Parties’ agreement to exclude specific counterclaims under Art. 11(5) of 

the Ticadia-Kronos BIT is indicative of their consent to the admissibility of all other 

forms of counterclaims, including the Respondent’s counterclaims.105 The Respondent 

would like to strongly highlight that Art. 11(5) of the BIT only makes a specific 

exclusion that the Respondent shall not assert any counterclaims pursuant to an insurance 

or guarantee contract, while not similarly ousting counterclaims other than the 

aforementioned.106 

 

108. The Respondent is aware that Art. 11(2) and 11(3) of the Ticadia-Kronos BIT provide 

express reference to the “national or company concerned” which the Claimant may argue 

that this implies only a national or a company can submit a dispute, and not the State. 

However, this Tribunal should find that such reference is not a justifiable ground to 

preclude the admissibility of the Respondent’s counterclaims.107   

 

109. It should also be emphasized that admitting counterclaims in this Tribunal will be an act 

that is consistent with Art. 9(1)(iii) and 29(2)(iv) of the SCC Rules which allow any 

counterclaims to be made.  

 

                                                           
104 Musayev, §15. 

105 Josef, §378.  

106 Record, §45, ¶1250. 

107 Lalive, §150, ¶7.30. 
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110. However, although the Claimant may contend that SCC Rules does not define the scope 

of consent and is merely a tool to regulate the procedure of dispute resolution,108 the SCC 

Rules nevertheless plays a role in serving as a supplementary tool for the assertion of 

jurisdiction over counterclaims.109 

 

111. In fact, in AMTO, the Tribunal was not prevented from considering the admissibility of 

the Respondent’s counterclaims despite the arbitration dispute was governed by the SCC 

Rules that does not specify the scope of consent. Instead, the tribunal relied on the terms 

of the dispute resolution provisions and the relationship of counterclaims with the 

primary claims when considering their admissibility. Thus, Kronos’ counterclaims should 

not be rendered inadmissible merely on the basis that the SCC Rules are silent on the 

scope of consent.110 

 

b. The Claimant cannot rely on the requirement for a close connection to preclude 

the admissibility of the Respondent’s counterclaim. 

 

112. Arbitral decisions have frequently demonstrated that in order for a counterclaim to be 

admissible, the Respondent must first prove that there is a factual connection and legal 

connection between the primary claim made by the Claimant and the secondary claim by 

the Respondent.111  

 

                                                           
108 Atanasova, §12. 

109 Musayev, §24. 

110 AMTO, §65, ¶118. 

111 Saluka, §16, ¶63; Urbaser, §307, ¶1151. 
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113. However, the Respondent invites the Tribunal’s attention to the fact that the close 

connection requirement does not exist under the SCC Rules and the applicable law, and 

thus, is inapplicable in the present case.112 The SCC Rules are different from other 

arbitration rules such as ICSID, whereby the latter requires for such close connection 

requirement.113 Hence, due to the fact the requirement is non-existent, the Respondent is 

not bound by such requirement. 

 

114. Alternatively, even if the close connection requirement is applied, the Respondent’s 

counterclaims are closely connected to the principal claims submitted by the Claimant.  

 

115. As decided in Urbaser, the Tribunal held that two requirements need to be fulfilled in 

assessing the admissibility of a counterclaim, namely the factual connection test and the 

legal connection test. Both of these requirements are met by the Respondent. 

 

116. First, the claims share a close factual connection because the principal claims by 

Fenoscadia regarding expropriation114 and the counterclaims by Kronos115 all relate to the 

adverse environmental and public health effects caused by the Claimant’s operations.116  

 

117. Second, the claims share a close legal connection, in which the claims and counterclaims 

are all based on alleged violations of the same legal instrument, the Ticadia-Kronos 

BIT.117  

 

                                                           
112 UNCITRAL Working Group Report on Arbitration and Conciliation. 

113 ICSID, Art. 25; Art. 46. 

114 Record, §8, ¶21. 

115 Record, §16, ¶22. 

116 Urbaser, §307, ¶1151. 

117 Musayev, §44. 
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118. Not only that, the Claimant has not merely violated a domestic law under the Decree and 

the KEA which obligates him to bear the costs of pollution, but also international law 

when the Claimant refuses to observe the same obligation stipulated under Art. 9(2) of 

the BIT.118 This adds more credence onto why Kronos’ counterclaims are admissible 

before this tribunal. 

 

 

119. Having established that the Claimant has consented to the present counterclaim as well as 

the accurate fulfilment of the close connection test, the Respondent would now draw the 

tribunal’s attention to the merits of the counterclaim. 

 

120. The Respondent’s counterclaim is substantiated with merits since the Claimant is indeed 

a polluter [1] and the Claimant has to bear the costs of pollution by virtue of Art. 9(2) of 

Ticadia-Kronos BIT [2]. 

 

a. The Claimant is indeed a polluter. 

 

121. The reason underlying the counterclaim is that the Claimant refuses to acknowledge 

responsibility119 nor bear the costs of pollution as required under Art. 9(2) of the BIT, 

which incorporates the ‘polluter pays’ principle. Under this principle, it stipulates that the 

costs of pollution are required to be borne by those who cause it.120 

 

                                                           
118 Records, §43, line 1204. 

119 Records, §56, ¶6. 

120 Gerber, ¶1. 

B. THE RESPONDENT’S COUNTERCLAIMS ARE WITH MERIT.
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122. To the Respondent’s dismay, the Claimant’s blatant refusal persisted despite the 

publication of a research study which concludes an undeniable causal link between the 

lindoro exploitation and the contamination of the Rhea River,121 coupled with the fact the 

Claimant is the only company in the Respondent’s territory that mines lindoro.122 

 

123. The Claimant may however, argue that the research study does not prove there was a 

direct link between the mining of lindoro and the outbreak of cardiovascular diseases and 

microcephaly.123 In spite of such contention, this tribunal should reject that argument 

since the findings on the diseases by the research study was not without corroboration.  

 

124. The aforementioned corroboration is proven by the fact that at least 10 different studies 

conducted by top-tier universities and independent researchers over the last 5 years have 

demonstrated a connection between water contamination by graspel (a toxic substance 

released during lindoro exploitation)124 and an increase in cardiovascular disease in the 

population of the surrounding areas.125  

 

125. The Respondent also foresees that the Claimant would argue on the fact where the said 

connection between the rise of diseases and graspel is not widely accepted,126 but this 

argument is yet again unsustainable. This is because a similar situation happened in 

Methanex, whereby the research findings presented by the Respondent’s experts also 

raised disagreement among researchers. But the tribunal nevertheless accepted the 

validity of such findings as it had been corroborated by peer review.127  

 

                                                           
121 Records, §35, ¶22. 

122 Records, §33, ¶11. 

123 Record, §35, ¶22. 

124 Record, §50. 

125 Record, §36, ¶21. 

126 Ibid.  

127 Methanex, §51, ¶101 
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126. Similarly, the research study by the Kronian Federal University is meritorious since it is 

not devoid of corroboration, as 10 other top-tier university studies and independent 

research came to the very same conclusion as the present study did. 

 

127. In any event, the Respondent persuades this tribunal to accord a high deference in 

allowing the Respondent to determine the reliability of the research study. This act is 

similarly adopted in Chemtura, where the tribunal does not delve deep into the adequacy 

nor accuracy of the scientific findings of the Respondent as it grants deference to the 

State to determine the validity of such matters.128 

 

b. The Claimant has to bear the costs of pollution by virtue of Article 9(2) of 

Ticadia-Kronos BIT. 

 

128. Since it is established that the Claimant is a polluter in the Respondent’s State, the 

Claimant must comply with Art.9(2) which dictates polluters to bear the cost of pollution. 

 

129. The Claimant cannot excuse itself from liability on the basis that Art. 9(2) merely 

imposes an obligation on the contracting parties, and not investors. This is due to two 

reasons – first, the plain meaning of the word “polluter” is referring to the entity that is 

responsible in causing the pollution, which in this case, is the Claimant.129 Second, the 

BIT expressly states the word “polluter” instead of using the word “Contracting Party” as 

in the previous lines of the same provision.130 Thus, the Claimant should acknowledge its 

responsibility by bearing the cost of pollution. 

 

 

 

                                                           
128 Chemtura, §43, ¶153. 

129 Gerber, ¶1. 

130 Records, §43, ¶3. 
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PRAYERS FOR RELIEF 

 

In light of above, Respondent respectfully request the Arbitral Tribunal to find that: 

1. It lacks jurisdiction under the Ticadia-Kronos BIT to govern the dispute; 

2. Claims made by Fenoscadia are not admissible in view of the lawsuit filed before the 

Kronos domestic court. 

3. Fenoscadia’s claims to be rejected entirely. 

4. Claimant is liable to pay USD150,000,000 for the damages arising out of its operations in 

Kronos. 

 

 

 

 

 

 

 

 

 

 

Respectfully submitted on September 24, 2018 

Team Lipton 

On behalf of the Republic of Kronos 


