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SUMMARY OF FACTS 

 

1. In June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos 

(“Respondent”) entered into the Agreement for the Promotion and Reciprocal Protection of 

Investments (“BIT”). 

2. In March 1997, the Kronian Federal University (“University”) published a study reporting 

the existence of a rare metal in Kronos. In August 1997, the Kronian Government took out a 

loan from the International Finance Corporation (“IFC”) to fund further research, which 

confirmed the existence of lindoro, a rare metal of high value. 

3. In November 1998, Respondent invited companies with expertise on the exploitation of 

lindoro to participate in public auction for the concession of exploitation rights in Kronos’ 

inner territory (“Site”). In April 2000, Fenoscadia Limited (“Claimant”) won the public 

auction. 

4. In June 2000, Claimant and Respondent entered into the concession agreement 

(“Agreement”), which granted Claimant the right to explore the Site for eighty years, if its 

activities were exercised in full compliance with Respondent’s national laws. The Agreement 

also provided that Claimant owned property in Respondent’s territory under the obligations 

of, in every two years, be subject to inspections carried by the Ministry for Agriculture, 

Forestry and Land (“Agriculture Ministry”). In August 2008, the exploitation of lindoro 

started. 

5. In 2010, Claimant decided to transfer and concentrate almost all its mining activities and 

resources in Kronos and effectively shut down its mining operations in Ticadia. In 2012, 35% 

of Claimant’s shares were acquired by three Kronian nationals and, for the past five years, 

Claimant’s board of directors has been comprised of a majority of Kronians. 

6. In October 2014, Mr. Bazings won the presidential elections and its political party also 

received vast support, achieving the parliament majority. In January 2015, Mr. Bazings and 

the elected congressmen took office. 

7. In March 2015, Respondent’s Government submitted a draft bill called Kronian 

Environmental Act (“KEA”) to the Kronian House of Representatives (“House”) to minimize 
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the externalities of environmentally sensitive activities in Respondent’s territory, including, 

but not limited to, Claimant’s activities. 

8. In June 2015, the House passed the KEA, which, among other resolutions, required miners to 

protect the waters close to the extraction area from toxic mine waste. The disregard of these 

obligations could lead to severe penalties, such as the immediate withdrawal of environmental 

licenses with the forfeiture of facilities and the obligation to compensate for the environmental 

damage. 

9. An analysis of the Agriculture Ministry’s inspections indicated an increase of the 

concentration of toxic waste since 2010. Upon this information, the Federal University 

requested for funds to deepen the research over the effects of the lindoro exploitation.  

10. In May 2016, the University published a study (“Study”), which concluded that the 

contamination of the Rhea River – which supplies water for the vast majority of Respondent’s 

territory – was a direct consequence of the exploitation of lindoro. The Study also indicated 

the presence, in the Rhea River, of a toxic component released during the exploitation of 

lindoro, named graspel, which is associated to the increase of CVD and the appearance of 

microcephaly. 

11. On 7 September 2016, in light of the harm put upon the Kronian population and the risks of 

greater damage, Mr. Bazings issued the Presidential Decree Nº 2424 (“Decree”) which 

prohibited, with immediate effects, the exploitation of lindoro and terminated the Agreement. 

12. On 8 September 2016, Claimant chose to apply to the Kronos Federal court and to bring the 

dispute to the Kronian jurisdiction. In February 2017, the Government spokesperson 

announced that the Decree would not be revoked. In April 2017, Claimant, unsatisfied with 

the course of the procedure, notified Respondent´s Ministry for Foreign Affairs of its intention 

to pursue legal remedies under the BIT.  

13. On 10 November 2017, Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce (“SCC”). On 29 January 2018, Respondent 

presented its Answer to the Request for Arbitration (“Answer”), when it also submitted a 

counterclaim seeking compensation for the environmental damages caused by Claimant’s 

activities.  
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ARGUMENTS 

1.  CLAIMANT IS NOT AN INVESTOR UNDER THE BIT. 

14. Claimant is not a protected investor under the BIT. First, incorporation in itself does not 

qualify Claimant as a national of Ticadia under Article 1(4)-BIT, as CIL requirements of 

nationality are applicable [1.1]. Second, Claimant does not meet the general CIL requirements 

of nationality, thus, it does not meet the BIT requirements [1.2]. Third, the application of 

formalistic criteria is inadequate [1.3]. 

1.1. Incorporation in itself does not qualify Claimant as national of Ticadia under 

Article 1(4)-BIT. 

15. Ordinary meaning is the starting point of treaty interpretation1. Interpreting the wording of 

Article 1(4)-BIT, “investor of a Contracting Party”, as “incorporated under the laws of” would 

contravene the ordinary meaning of “of a”, which implies association with 2 , sense of 

belonging3, connection4 or link5, all of which not established by mere formalities such as a 

registered office in itself6. Moreover, not considering a genuine connection when determining 

nationality would undermine the BIT purpose of stimulating mutually beneficial business 

activity and economic cooperation between the Parties7, since it would protect a legal entity 

that it is not an investor of a Contracting Party8. 

16. By not specifying further than “investor of a Contracting Party”9, the BIT clearly differs from 

other investment treaties, which provide their own definition and/or criteria for defining 

nationals10. The eloquent silence plays a part11: it means that it was the Contracting Parties’ 

                                                 
1 VCLT, Art.31; Clasmeier,p.8. 
2 Oxford Dictionary: of. 
3 Collins Dictionary: of. 
4 Oxford Dictionary: association. 
5 Oxford Dictionary: association. 
6 Borchard,p.617; Thorn/Doucleff,p.7; ILA-German Branch,p.40.  
7 BIT, preamble. 
8 Feldman,pp.175-224. 
9 BIT, Art. 1(4). 
10 Czech Republic-Netherlands BIT; Cyprus-Hungary BIT; Netherlands-Turkey BIT; Lithuania-Ukraine BIT; 

Netherlands-Paraguay BIT; Canada-Venezuela BIT; Netherlands-Venezuela BIT; Albania-Austria BIT; Algeria-

Italy BIT; Argentina-Lithuania BIT; Argentina-USA BIT; Colombia–UK BIT; Cyprus-Montenegro BIT; Bolivia-

UK BIT; 
11  Loewen, Jurisdiction,¶¶160,226; ILC Report,p.100; S.D. Myers,¶310; Methanex,¶37; Feldman, 

Jurisdiction,¶36; Loewen, Jurisdiction,¶73; SGS,¶171; Maffezini,¶22; CME, Separate Opinion,¶108. 
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intention to subject themselves to the traditional and default nationality rule under 

international law, stated in ADP. 

17. It follows from Article 17 ADP that CIL will be applied to the extent that it is not incompatible 

with specific rules of international law, alike BIT provisions12. As the ICJ and the Iran-U.S. 

CTR held, CIL nationality principles cannot be held to have been tacitly dispensed, in the 

absence of any words making clear an intention to do so13. That is because the interplay 

between investment treaties and general international law is governed by the lex specialis 

rule14, where the lex generalis primary role is to govern issues not explicitly addressed in the 

treaty in a different way and to illuminate the parties’ intention on the treaty text15. 

18. Arbitral practice confirms the rationale. In SGS, the tribunal decided that the law of diplomatic 

protection should be applied in every issue not addressed by the treaty16. When it comes to 

nationality of legal entities, there are no record of tribunals accepting local of incorporation 

as the sole relevant criterion, except for when that is expressly provided for in the underlying 

treaty17. Therefore, tribunals can only cast aside the CIL rule if the parties expressly opt-out 

of it.  

19. In conclusion, Claimant is prevented from qualifying as an investor under the BIT as it does 

not meet the nationality requirements set forth on CIL, which is, by the Contracting Parties’ 

intent, the applicable criteria with respect to the BIT. 

1.2. Claimant does not meet CIL requirements of nationality. 

20. According to CIL, a company should not be regarded as a national of the State with which it 

has only tenuous rather than substantial and genuine connections [1.2.1]. Therefore, as 

Claimant has neither its seat [1.2.2] nor substantial business activities in Ticadia [1.2.3], and 

is not controlled by Ticadian nationals [1.2.4], Claimant fails to meet the BIT requirement of 

jurisdiction ratione personae. 

                                                 
12 ADP Commentaries, Art. 17,p.27; McLahlan, Shore and Weiniger,¶5.32,5.35. 
13 Elsi,p.42,¶50; Iran-US CTR A/18,pp.8-9. 
14 ILA-German Branch,p.41; KT Asia,¶129. 
15 McLachlan,p.361; Gardiner,p.278; Amoco v. Iran,¶112. 
16 SGS-2,¶108. 
17 Tokios Tokelés; Rompetrol; ADC; Saluka; KT Asia; Gold Reserve. 
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1.2.1. Formal or tenuous links are insufficient for nationality under CIL. 

21. There must be an effective and substantial rather than a formal or tenuous connection between 

a natural or legal person and its alleged state for granting nationality, according to CIL18. In 

Nottebohm, the ICJ found that nationality is based on a social fact of attachment and on a 

genuine connection between the national and the state19, and thus extracted the importance of 

searching for a real and effective nationality as opposed to an approach relying on formalistic 

criteria 20 . Similarly, in Barcelona Traction, the Court indicated that, in addition to 

incorporation and a registered office, there was a need for some permanent and close 

connection between the state and the corporation21.  

22. CIL nationality rules are codified by the ILC, which adopted on second reading a set of Draft 

Articles on Diplomatic Protection, which is seen as the definite statement of existing CIL on 

this subject22. This is made clear by the manner in which they are cited by the ICJ, e.g. in 

Diallo23, and the impact they have had on legal writing24. According to these rules, the place 

of incorporation criterion is not applied where (i) there is no other significant link or 

connection between the State of incorporation and the corporation itself; and (ii) certain 

significant connections exist with another State, in which case that other State is to be regarded 

as the State of nationality25.  

23. Significant connection with the state of incorporation should be understood as a combination 

of criteria, as Article 9 ADP expressly provides that a company cannot be regarded as a 

national of its state of incorporation when it (i) has the seat of management and financial 

control in another state; (ii) has no substantial business activities within the state; and (iii) is 

controlled by nationals of another state or states. 

24. In sum, as Claimant has only formal links with its place of incorporation, this Tribunal does 

not have jurisdiction over the claims, for mere formal links are insufficient to grant nationality 

under CIL and thus insufficient to qualify Claimant as an investor under Article 1(4)-BIT. 

                                                 
18 Iran-US CTR A/18,pp.8-9; Champion,¶¶15-17. 
19 Nottebohm,p. 23. 
20 McLachlan/Shore/Weiniger,¶5.23. 
21 Barcelona Traction,p. 42,¶71. 
22 Dugard,p.7. 
23 Diallo,p. 582,¶¶39,91-94 
24 Dugard,p.7. 
25 ADP Commentary, Art.9,p.37. 
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1.2.2. Claimant is seated in Kronos. 

25. It follows from Article 9 ADP that the seat requirement implies two activities, namely the 

management and the financial control26, and therefore it entails more than simply a registered 

office or statutory seat. Seat should be understood as the company’s principal place of 

business27, the place where the effective28 or actual management takes place, thus reflecting a 

significant economic relationship between the company and the state granting nationality29. 

26. In Alps Finance 30 , the tribunal considered a wide definition of seat and held that it 

encompasses the place of effective center of administration. Likewise, in Tenaris-ARB/12/23, 

the tribunal held that seat cannot be understood as the statutory seat, but rather as effective 

seat, the place de facto where the company manages its corporate activities31. 

27. The effective seat implicates the company’s real32 and substantial33 activities, and where it 

effectively takes place. As held by the Tenaris-ARB/11/26 tribunal, the test of actual or 

effective management must consider the precise nature of the company34  and its actual 

activities35. The tribunal, considering claimants’ nature of holding companies, expected that 

little or no operations were undertaken in its seat36. However, in the present case, Claimant is 

not a holding company, and thus this Tribunal should not assume that mere formal offices37 

and the absence of operational activities 38  in Ticadia might represent Claimant’s actual 

activities, and qualify its nature. Claimant actual activity is the exploitation of rare metals39, 

which granted its worldwide reputation on the matter40. 

28. The tribunal should consider whether Claimant is able to prove its alleged seat is more than 

mere formalities, meaning that it should also be the place where the company (i) meets with 

                                                 
26 ADP, Art.9. 
27 UNCTAD-2007,p.12; VanDuzer/Simons/Mayeda, p.83. 
28  UNCTAD,p.83; Rubins/Kinsella,p.409; Sornarajah,p.324; Thorn/Doucleff,pp.6-7; Sauvé,p.22; Diehl,p.63; 

Dolzer/Stevens,pp.35-38; Tenaris-ARB/11/26,¶70. 
29 Sauvé,p.22. 
30 Alps Finance,¶217. 
31 Tenaris-ARB/12/23,¶190. 
32 Black’s Law: actual. 
33 Black’s Law: actual. 
34 Tenaris-ARB/11/26,¶200. 
35 Tenaris-ARB/11/26,¶¶200,201. 
36 Tenaris-ARB/11/26,¶199. 
37 Facts,¶933. 
38 Facts,¶931. 
39 Facts,¶5. 
40 Facts,¶6. 
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clients; (ii) concludes its principal contracts; and (iii) has its main financial activities; (iv) top 

management is settled; (v) a certain number of employees; and (vi) certain costs of 

maintenance41. 

29. In the present case, there is no evidence that Claimant has left in Ticadia anything more than 

business formalities42, which, as stated above, do not solely represent the company’s seat. 

Claimant’s management and activities are effectively held anywhere else but in Ticadia. As 

the facts indicate, Claimant is actually seated in Kronos.  

30. Claimant’s activities are centered in Kronos43, its CEO is required to spend there most of his 

time44 and the board decisions are implemented mostly favoring its activities in Kronos45. 

Hence, Claimant holds significant operational engagement46 and is effectively managed in 

Respondent’s territory. 

31. In conclusion, seat is a concept that entails effective management and actual corporate 

activities, which Claimant has settled in Kronos. Therefore, Respondent submits that Claimant 

is not seated in Ticadia. 

1.2.3. Claimant has no substantial business activities in Ticadia. 

32. The purpose of the substantial business activity requirement is to guarantee that an entity 

seeking protection under the BIT is economically bound to the Contracting Party47. Claimant 

has failed to establish such a bond, since its activities in Ticadia have neither considerable 

importance, size or worth48, nor can be considered as relevant, especially when analyzing 

Claimant’s activities as a whole.  

33. First, Claimant is known for the mining of rare metals, and such activities are not undertaken 

within its place of incorporation49. In fact, there is no evidence that Claimant carries out any 

activity beyond business formalities in Ticadia. Second, Claimant’s board of director’s 

decisions were being implemented and favoring its interests in Kronos, given the 

                                                 
41 Tenaris-ARB/12/23,¶193; Alps Finance ,¶217. 
42 Facts,¶14. 
43 Facts,¶12. 
44 Facts,¶7. 
45 Facts,¶12. 
46 Facts,¶11. 
47 Mistelis/Baltag,p.1313.  
48 Oxford Dictionary: substantial. 
49 Facts,¶12. 
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concentration of the company’s activities there50. Therefore, Claimant’s office in Ticadia is 

futile and it could be transferred to its seat, Kronos, since all its business activities are being 

directed overseas and any economic or social contribution in Ticadia is hardly perceptible.  

34. Protecting an investor that does not undertake its primary business activities within its place 

of incorporation could undermine the BIT objective, as stated in its preamble, of stimulating 

economic development51. Furthermore, it would be inconsistent with the primary purpose of 

the CIL substantial business activity requirement, which is to ensure that the investor has 

realistic and material ties to its state of incorporation rather than merely using it as a nationality 

of convenience52.  

35. In sum, Claimant does not have substantial business activities in Ticadia and thus failed to 

meet the cumulative requirements of nationality set forth in Article 9 ADP. 

1.2.4. Claimant is not controlled by Ticadian nationals. 

36. Respondent contends that the control requirement implies effective control, i.e. the actual 

exercise of power or influence, rather than mere ownership or power to control53. First, control 

is a broad and flexible concept and it cannot be regarded as a simple phenomenon54. Second, 

share ownership at a level greater than 50% may not be controlling, while control can be 

acquired by persons holding only 25% of a company's capital55. Therefore, the Tribunal 

should not limit the definition of control to mere ownership, on the contrary, it should regard 

management, equity participation, voting rights and other reasonable criterion56. 

37. An active exercise of control is also implied in the text of Article 9 ADP, applicable in the 

present BIT. It is incorrect to equate “controlled by nationals” with the terms “control” or 

“own”. The latter could arguably encompass both the power of exercising control and the 

effective exercise of control, while controlled by is unquestionably different from capable of 

being controlled or could be controlled57. Controlled by can only be understood as the actual 

                                                 
50 Facts,¶12. 
51 BIT, preamble. 
52 Dolzer/Schreuer,p.54; Amto ,¶69. 
53 TSA Spectrum-Gaillard,p.368. 
54 Amerasinghe,p.264. 
55 Amerasinghe,pp.264-265; Vacuum Salt,¶43; Convention History,pp.447-448. 
56 Schreuer,p.321; Amerasinghe,p.264. 
57 Aguas del Tunari ,¶¶27-35.  
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existence of influence or to exercise power or influence, once it is a passive participial 

adjective, which describe nouns that receive the effects of an action58. 

38. All grounds lead to the conclusion that control does not relate simply to ownership, but rather 

implies an active exercise of influence or effective control, which is also consistent with the 

BIT real and substantial connection requirement59. 

39. Indeed, tribunals have examined effective control even in the case of 100% ownership, 

considering the nationality of the directors, the decision-making and management structure of 

the company60. In Alcan, the Tribunal stated that it “may be shown that, at the appropriate 

time, such [US nationals] shareholders controlled the corporation in fact, regardless of the 

total proportion of their shares”61. The situation is alike in the present case, since Claimant is 

not controlled by nationals of Ticadia. 

40. The tribunal in Aucoven listed the criteria used to test control: nationality of the board 

members, frequency of visits of board members of the direct shareholder, frequency of 

“monitoring” of the company’s activities and financial support62. In Vacuum Salt, the tribunal 

concluded that the company in question should be regarded as a national of Ghana since the 

Greek shareholder did not act or was materially influential in a truly managerial vein, and thus 

there was no element of foreign control63. 

41. There is no evidence in the filings indicating that Ticadian nationals exercised control over 

Claimant’s business, such as monitoring on a day-to-day basis. The effective control is 

exercised by the Kronian shareholders, which largely and effectively exercise its influence for 

deciding and implementing key decisions of Claimant’s business activities, especially because 

they are the ones with expertise required to guide and instruct the company on executing its 

activities64. Precisely for these reasons, Claimant’s board of directors has been comprised of 

a majority of Kronian nationals for the past five years65. 

                                                 
58 Mayfield: passive participial adjectives. 
59 Dolzer/Schreuer,p.49. 
60 LETCO,pp.349-351. 
61 Alcan,¶297. 
62 Aucoven,¶65. 
63 Vacuum Salt,¶53.  
64 Facts,¶¶7,12. 
65 Facts,¶7. 
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42. If this Tribunal finds that control can be related to the ownership of shares or power to control 

and, hence, consider that Claimant is controlled by the Fund, the mere fact that the Fund was 

incorporated in Ticadia does not imply that its control is located there. Applying the same 

formal logic of the place of incorporation criterion would deprive the substantive nature of 

the control test and undermine its objective of going beyond a mere formality as the act of 

incorporation66. In the present case, the ownership or power to control is dispersed in the 

hands of nationals of different states who compose the fund67. 

43.  In summary, Claimant is not controlled by Ticadian nationals as both the effective control 

and power to control is in the hands of third states’ nationals.  

1.3. The place of incorporation criterion is inadequate. 

44. While there are no records of tribunals applying the place of incorporation criterion when the 

relevant treaty does not expressly indicate it68, tribunals have refused to grant nationality based 

on strict formal criteria, regardless of the treaty language69. 

45. First, as held by Weil and the Venoklim tribunal, reality should prevail over formalism, 

especially in regard to the object and purpose of the BIT and to give effect to the genuine 

international character of the treaty’s protection mechanism70. 

46. Second, as recognized in Yukos and Saluka, a company with no real connection with a State 

party to a treaty should not be entitled to invoke the provisions of that treaty, as such a 

possibility lends itself to abuses of the arbitral procedure and to practices of “treaty shopping”, 

which can share many of the disadvantages of the widely criticized practice of “forum 

shopping”71. 

47. Third, the application of formal criteria allows an entity with the most tenuous link with a 

contracting state to avail itself of treaty protections that its own state may not be willing to 

reciprocate to investors from the host state, which offends notions of fair play72.  

                                                 
66 Badia,p.138; Schreuer,p.23; Billet,p.215-116. 
67 PO2,¶2. 
68 Tokios Tokelés; Rompetrol; ADC; Saluka; KT Asia; Gold Reserve. 
69 Venkolim; Phoenix; Mobil; Banro; SGS-2; Nova Huta. 
70 Venoklim ,¶156; Tokios Tokéles , Dissenting Opinion,¶23. 
71 Saluka,¶240; Yukos,¶414. 
72 Thorn/Doucleff,p.20-21. 
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48. Fourth, permitting investors to essentially contract into treaty protections create a disincentive 

for states to conclude investment treaties and causes other negative reactions such as the 

withdrawal of states from investment agreements73. 

49. Finally, the Tribunal should not ignore recent treaty practice responses to the abuses permitted 

from a broad definition of investor of a Contracting Party. It has become increasingly common 

to include a denial of benefits clauses and a substantial business activity requirements on 

treaties74 reflect the importance of the criteria applied under CIL and can narrow the scope of 

the treaty to only those legal entities that have real and continuous links to the home country75 

and it is seen as a safety measure for safeguarding the principle of reciprocity embodied in 

investment treaties76. 

50. In sum, nationality should not be granted based on a strictly formal criterion not only because, 

in the present case, it would be against the Contracting Parties intention, but also because it is 

inadequate to the investment protection mechanisms, such as the BIT. 

51. IN CONCLUSION, Claimant is not a national of Ticadia under the BIT, as it has an 

insufficient connection to its place of incorporation. Therefore, Claimant is not a protected 

investor and this Tribunal has no jurisdiction over Claimant’s claims.  

2.  CLAIMANT’S REQUESTS ARE INADMISSIBLE.  

52. Under Article 11(2)-BIT, the domestic claim prevents Claimant from seeking relief before 

this Tribunal. First, all claims relate to a single dispute [2.1]. Second, the fork-in-the-road 

clause must be interpreted in accordance with the principle of effectiveness [2.2]. Third, the 

request for interim measure could have been analyzed by this Tribunal [2.3]. 

2.1. There is no more than one investment dispute. 

53. After the issuance of the Decree, Claimant chose to file a claim in a Kronian federal court77, 

challenging its rationale and its alleged effects on Claimant’s investments78.Under the fork-

                                                 
73 Thorn/Doucleff,p.20-21. 
74 UNCTAD Data,p.174. 
75 Thorn/Doucleff,p.8; UNCTAD,p.38-39. 
76 Feldman,pp.182-183. 
77 Facts,¶¶23, 25. 
78 Facts,¶28. 
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in-the-road clause in Article 11(2)-BIT, the previous election of a local court prevents 

Claimant from seeking arbitration over the same dispute. 

54. In order to verify if two claims regard the same dispute, Professor Jan Paulsson, the sole 

arbitrator in Pantechniki, questioned if the claims had an autonomous existence per se and if 

they had the same fundamental basis79, dismissing the labels of contract claims and treaty 

claims. He reasoned that the mere fact of submitting a relief to a domestic court and another 

relief to an arbitral tribunal is not sufficient to differ them80. What really matters is that if both 

grievances “arise out of the same purported entitlement” 81  – i.e., are “equivalent in 

substance”82. 

55. This exact standard is verified in the case at hand. Claimant is defying the lawfulness of the 

Decree on the same way it did in the national claim: (i) the argued violation of due process 

for its issuance83; (ii) the lawfulness of its content; and (iii) the effects it would produce and 

the consequences it supposedly had on its investment84. Therefore, the fundamental basis of 

the two claims are the same to the extent that, since they share the same roots, accepted the 

relief in the local claim, the present proceedings would not exist. 

56. Moreover, the submission of a claim to the domestic court and one claim to the present 

arbitration is indifferent to trigger the fork-in-the-road clause, as Article 11(2)-BIT refers to 

an investment dispute – as defined in Article 11(1)-BIT– and not to claims. Dispute assumes 

a broader meaning than claim: dispute is a disagreement or a conflict of interests85; claim, on 

the other hand, refers to a legal assertion or demand86. 

57. In the recent Supervision decision, the claimant had submitted to administrative courts a 

request for nullity of several administrative acts, the payment of damages and lost profits and 

the declaration on the manner the rates for its service should have been set87. It also requested 

compensation for damages and lost profits to the arbitral tribunal88. However, the tribunal 

                                                 
79Pantechniki,¶¶62-67. 
80Pantechniki,¶¶61-62. 
81Pantechniki,¶67. 
82McLachlan,p.123-124. 
83 PO2, lines 1032-1033. 
84 PO2, line 1031.  
85Teinver , Jurisdiction,¶110. 
86 Black’s Law: claim. 
87Supervision,¶313. 
88Supervision,¶314. 
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stated that, because both proceedings sought the same purpose and would lead to the same 

effect – the compensation for damages and lost profits – claimant was prevented to seek 

arbitration89. 

58. In the present case, both proceedings share the same road and head to the same direction. 

There is only one dispute arising out of the investment, as the purposes of both proceedings is 

to discuss the lawfulness of the Decree90. Had the prayer in the first proceeding been granted, 

this arbitration would not occur, which demonstrates the existence of only one dispute. That 

was also the reasoning in Pantechniki91. 

59. Hence, because Claimant had already submitted the present dispute to the local court, its claim 

is inadmissible under Article 11(2)-BIT. 

2.2. The fork-in-the-road clause must be interpreted in accordance with the principle 

of effectiveness. 

60. Pursuant to Article 31(1) VCLT, a treaty should be interpreted regarding the effet utile 

principle in order not to deprive it of any effective and teleological meaning92. As a rule, 

tribunals acknowledge that this principle is “cardinal” 93  to treaty interpretation, such as 

Eureko94, Mobil95, Maffezini96 and Tecmed97. 

61. The aim of Article 11(2)-BIT is to prevent Claimant from exercising the same option twice98. 

It does not subject the arbitration to the lack of a final decision in the domestic proceeding, as 

others BITs do99, neither does it contain a right of withdrawal, such as the one stipulated in 

the China-Switzerland-BIT100. Instead, Article 11(3)-BIT states that Claimant should not 

submit the dispute for resolution in other means to be able to seek arbitration. Therefore, the 

                                                 
89Supervision,¶¶316-317. 
90Facts,¶25; PO2, lines 1031-1033. 
91Pantechniki,¶67. 
92 Fauchald,p.317. 
93Eureko,¶248. 
94Eureko,¶248. 
95Mobil ,¶116. 
96Maffezini,¶36. 
97Tecmed,¶156. 
98Wehland,¶¶3.119-3.123. 
99 Netherlands-Turkey BIT, Article 8(2); Switzerland-Paraguay BIT, Article 9(3); Austria-Macedonia BIT, Article 

13(3). 
100China-Switzerland BIT, Article 11(4). 
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fork-in-the-road clause is automatically triggered in the precise moment a claim relating to an 

investment is filed before other fora101, thus rendering such choice irrevocable102. 

62. Furthermore, Claimant may argue that the fork-in-the-road clause is subject to the triple 

identity test, but that would render the provision meaningless, as it would deprive the clause 

of any of its practical effect103. Because most of local claims are not based on BITs, its source 

– whether domestic or treaty law – should not be the decisive criterion, otherwise the fork-in-

the-road clause would be ineffective and inapplicable in almost all situations104. Currently, the 

unanimous rationale rejects it, deciding in favour of the fundamental basis test, as applied in 

Pantechniki105.  

63. The tribunal in Chevron endorsed this view, rejecting a rigorous application of the triple 

identity test106. Supervision held this exact understanding, stating that such test violates the 

effet utile107, and followed the fundamental basis test108. It is hard to see why two contracting 

states would include such clause in a BIT with no legal meaning. Therefore, considering that 

in the present case there is the same fundamental basis, for the reliefs sought in both claims 

are not independent from each other, the fundamental basis test is the decisive criterion. 

64. Thus, pursuant to the effet utile, once the dispute is submitted to a court, the choice is final 

and irrevocable, and the triple identity test does not provide a meaningful interpretation to the 

fork-in-the-road clause. 

2.3. The interim measure could have been analyzed by this Tribunal 

65. Claimant filed a provisional measure in a domestic court although it was aware of the 

possibility of applying for the appointment of an Emergency Arbitrator pursuant to Appendix 

II, Article 1, SCC Rules109. 

                                                 
101Wehland,¶3.122. 
102Wegen/Markert,p. 270. 
103Wehland,¶3.139. Eureko,¶248. 
104Wegen/Markert,p.280. 
105Pantechniki,¶67; Chevron, Third Interim Award,¶4.76-4.77; Supervision,¶308. 
106Chevron, Third Interim Award,¶4.76. 
107Supervision,¶330. 
108Supervision,¶308. 
109 SCC Rules, Appendix II, Article 1. 
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66. SCC Rules provide that the tribunal may grant any interim measure it deems necessary110 no 

later than 5 days from the application111, and the proceeding will be conducted regarding the 

urgency of the situation112, irrespectively of a previous final request to an arbitral tribunal. 

Claimant could have made use of the Emergency Arbitrator and it would not have triggered 

the fork-in-the-road clause. However, it actively chose to submit the dispute to the Kronian 

courts113, despite having the other available path. 

67. Apart from that, legal doctrine114 and tribunals acknowledge its power to grant remedies 

consisting in injunction, specific performance or any other kind of non-pecuniary measures. 

For instance, in ATA, the tribunal ordered the restoration of claimant’s right to arbitration115; 

in Siemens, it was decided that the respondent should deliver to claimant the contract 

performance bond116; the tribunal in ADC determined claimant to transfer to respondent an 

unencumbered ownership of a company in its shares117; and the Enron tribunal recognized its 

power to declare certain taxes unlawful and to enjoin its collection permanently118. 

68. On the other hand, when it comes to interim measures, tribunals also do not hesitate to grant 

any measure necessary when the facts so require. In Chevron, the tribunal granted a 

provisional measure to suspend the enforcement or recognition of any judgement against the 

claimant within or without Ecuador119. Hence, in view of the SCC Rules and international 

practice, Claimant is precluded from seeking relief before this Tribunal. 

69. IN CONCLUSION, Claimant’s requests are inadmissible, for both claims relate to the same 

dispute, the effet utile provides the means of interpretation of the BIT and the interim measure 

could have been analyzed by this Tribunal. 

3.  RESPONDENT’S ACTS DID NOT AMOUNT TO EXPROPRIATION. 

70. First, Respondent did not breach Article 7 BIT [3.1]. Second, the Decree was enacted pursuant 

to Article 10-BIT [3.2]. 

                                                 
110 SCC Rules, Article 37(1). 
111 SCC Rules, Appendix II, Article 8(1). 
112 SCC Rules, Appendix II, Article 7. 
113 Facts,¶25. 
114 Dolzer/Schreuer,p.294; Liard,p.120. 
115ATA,¶¶129-132. 
116Siemens ,¶403(5). 
117ADC,¶523. 
118Enron ,¶¶77-79. 
119Chevron, Interim Measure,¶E(i). 
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3.1. Respondent’s acts did not breach Article 7 BIT. 

71. First, the effects of the Decree did not amount to expropriation [3.1.1]. Second, Claimant had 

access to due process [3.1.2]. Third, Claimant was treated in a non-discriminatory manner 

[3.1.3]. Fourth, the measures were proportional [3.1.4]. 

3.1.1. The Decree did not amount to expropriation. 

72. First, Respondent acted within its police powers [3.1.1.1]. Second, the Decree had a public 

purpose [3.1.1.2].  

3.1.1.1. Respondent acted within its police powers. 

73. The acts taken by Respondent were a mere exercise of its rights to regulate environmental 

affairs. The exercise of regulatory measures is a function of state sovereignty, which by 

definition does not configure expropriation120. For instance, inside its regulatory margin, 

Respondent is able to legislate, grant or withdraw certain rights, which may adversely affect 

investors, but which do not necessarily entail compensation121. 

74. In particularly regulated industries, such as the mining sector, the regulatory powers of the 

State meet its shelter122. Therefore, a position that restricts these powers is incompatible with 

state sovereignty and police powers. Constraints to its use are not to be taken for granted123 

nor implied from the mere fact that the State has signed an investment treaty. 

75. A State’s right to regulate in bona fide with a public interest, commonly stated as police 

powers, is a concept of CIL124. General governmental measures are an expression of a State’s 

sovereignty125and eventual losses caused by such regulations are not compensable126.  

76. Arbitral practice has applied the police powers doctrine to claims of indirect expropriation127. 

This Tribunal should do the same. Article 31(3) VCLT provides for the use of rules of 

international law when applicable to the relations between the parties. As the police powers 

                                                 
120Dolzer/Schreuer,p.120; Telenor ,¶78. 
121Feldman, Award,¶103. 
122 Viñuales,p.306. 
123 Viñuales,p.306. 
124 Feldman, Award,¶103. 
125 Dolzer/Schreuer,p.120. 
126 Sedco v. Iranian Oil,p.15. 
127 Too v. Greater Insurance,¶26; Pope & Talbot,¶ 99; Feldman, Award,¶¶105-106; Saluka,¶260; LG&E ,¶195; 

El Paso ,¶238. 
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doctrine evaluates the legality of governmental measures128, the present dispute fits its sphere 

of application. 

77. The tribunal in Suez stated that it is inappropriate to apply the police powers doctrine in claims 

other than of expropriation. In breaches of FET or FPS, for instance, the State would 

necessarily have exceeded its right to regulate129. Therefore, in claims based on governmental 

measures the police powers doctrine provides for a better understanding of a State’s duty to 

preserve the general interest130. 

78. Environmental protection cases, specifically, have most invoked the police powers 

doctrine131. S.D. Myers, Chemtura, Methanex and Tecmed have all relied on the police powers 

doctrine to determine the existence or lawfulness of an alleged indirect expropriation132. Thus, 

not only as a matter of CIL, but also of arbitral practice, especially on environmental 

protection issues, the measures taken by Respondent were an expression it its police powers. 

3.1.1.2. Respondent exercised its police powers for a public purpose. 

79. Respondent was exercising its sovereign right to regulate133 when it passed the KEA and 

issued the Decree and acted within its mandate 134  once it had scientific proof of the 

environmental and health damages caused by lindoro’s exploitation135. The Harvard Draft 

Convention provides that actions of a competent authority for the maintenance of public health 

that cause the deprivation if use of property of an alien “shall not be considered wrongful”136.  

80. The tribunal in Philip Morris also relied on the Harvard Draft Convention as well as on the 

OECD Working Papers on International Investment to state that the challenged regulations 

were a valid exercise of Uruguay’s police powers137. Respondent, in the present case, acted 

                                                 
128 Dolzer/Schreuer,p.120. 
129 Suez ,¶148. 
130 Pellet,p.457. 
131 Pellet,p.448. 
132 Viñuales,pp.367-369.  
133 Titi,p.53-56. 
134 Chemtura,¶266. 
135 Facts,¶22-23. 
136 Sohn/Baxter,p.515. 
137 Philip Morris,¶287. 
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for the protection of public health, which was not only its duty138 , but also an inherent 

expression of a State’s police powers139. 

81. With that in mind, this Tribunal should look into the purpose of the Decree to evaluate 

Respondent’s acts140. The Decree was a direct response to the damage Claimant’s activities 

caused, and could continue to cause, to Kronian population141. The same can be said about 

Methanex, a case in which the University of California, at a government bill’s request, 

conducted a study that proved the environmental damages caused by respondent. In that case, 

as in the present case, no expropriation occurred142. 

82. The issuance of the Decree, specifically prohibiting lindoro’s exploitation143, does not amount 

to expropriation, as Claimant is not entitled to change Kronos’ legal framework at its 

advantage. In MTD, claimant was denied a permit that contradicted Chile’s first allowance of 

the investment. The tribunal held that claimant did not have the right to change the legal 

system of a State in order to get a license144. The situation is alike in the present case. 

Therefore, even if the Decree were a measure that specifically targeted Claimant’s investment, 

it is still part of Respondent’s regulatory power and does not amount to expropriation145. 

83. An inconsistency with previous investment acceptance should not be borne solely by 

Respondent146. A change in policy for the protection of the environment and human health 

does not become expropriatory because the Parties had a contractual relationship before. In 

this sense, Claimant tries to infer the effects of a stabilization clause147 that was never present 

in the relationship between the parties148 . For that, Respondent’s measures had a public 

interest and do not give rise to a claim for expropriation. 

84. Lastly, the effect of Respondent’s bona fide regulations did not interfere with Claimant’s 

control over its ownership rights. As arbitral practice consistently points out, an act of State 

                                                 
138 Philip Morris,¶302. 
139 Philip Morris,¶291. 
140 S.D. Myers,¶285; Lauder,¶198. 
141 Facts, ¶¶22-23. 
142 Methanex, ¶¶52-60. 
143 Exhibit 5, Art. 1. 
144 MTD,¶214. 
145 Viñuales,p.301. 
146 Viñuales,p.302. 
147 Cameron,pp.311–344. 
148 Exhibit 2. 
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does not amount no expropriation when its effects do not take away claimants’ control over 

its investment149. Thus, Respondent’s acts were not expropriatory. 

3.1.2. Respondent provided for due process. 

85. Respondent was fully aware of its obligation to allow Claimant the effective exercise of its 

rights150. That being so, Claimant relied on Kronos federal courts after the issuance of the 

Decree and, later on, voluntarily withdrew its appeal to Kronos’ Circuit Court151. 

86. In ADC , the tribunal stated that due process is provided when the investor has the chance to 

oppose the measure taken by the State152. In the present case, Respondent was acting in 

accordance with its obligations to provide for due process, as its courts remained available at 

all times.  

87. Accordingly, the tribunal in Feldman, Award, held that accessibility to domestic courts is a 

sign that any denial of due process had taken place153. Hence, provided that Claimant had 

access to and actively approached Kronos judicial system, due process was not breached and 

the Decree dis not amount to an expropriation154. 

3.1.3. Claimant was treated in a non-discriminatory manner. 

88. The issuance of the Decree was not discriminatory as it was not related to any nationality 

consideration. In fact, Respondent acted under its regulatory power to protect the most 

important value, life and health of its people.  

89. A finding of discrimination requires a three-step approach: first, there must be a basis of 

comparison, second, the measure must be determined and third, it must be determined whether 

the facts were unjustifiable to the difference in treatment155. On investment arbitration, the 

most frequent basis of comparison is between nationals and non-nationals156.  

                                                 
149 CMS, Annulment,¶259; Azurix ,¶322; Olguín,¶¶65(d),pp.83-84; LG&E ,¶199; Lauder,¶¶202-203. 
150 Dolzer/Schreuer,p.180. 
151 Facts,¶25-26. 
152 ADC ,¶435. 
153 Feldman, Award,¶140. 
154 Methanex,¶7. 
155 Kriebaum. p.13. 
156 Dolzer/Schreuer,p.195. 
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90. In the present case, there is no basis for comparison, as Claimant was the only company to 

exploit lindoro in Kronos’s territory157. There were no other people, nationals or not, exploring 

lindoro. That is why the Decree unintentionally affected just Claimant’s activities. 

91. Moreover, the reasons under which Respondent had to issue the Decree were the most 

legitimate. The Study reported worrying data about the high increasing of serious diseases in 

Kronos related to Claimant’s activities158 . That is why this is not a case of absence of 

reasonable justification.  

92. Also, more than the effect, the intention of the host country to discriminate the foreign 

investment may be relevant in determining the existence of discrimination. Two criteria may 

be considered to identify a discriminatory measure159: the measure must have an effect of 

discrimination and the host country must have the intention to discriminate. 

93. However, any attempt to meet those requirements in the present case fails. The effects of the 

Decree were not equivalent to discrimination as Claimant was the only known responsible for 

releasing graspel in Kronos160 and Respondent did not have any intention to discriminate 

Claimant from its nationals, since it has just reacted to the danger that its population were 

about to pass through. 

94. Thus, the issuance of the Decree does not amount to discrimination, as there is no group of 

comparison with Claimant and Respondent was under its right to regulate in front of such a 

critical situation. 

3.1.4. The measures taken by Respondent were proportional. 

95. The proportionality test was created in a human rights sphere of application and analogies to 

investment disputes may not be the most appropriate 161 . Nevertheless, for the sake of 

responsiveness, Respondent submits that the challenged measures were proportional to the 

need of protection of public health and of the environment. 

                                                 
157 Facts ¶11; Exhibit 2, lines 1294-1295. 
158 Facts,¶¶22-23. 
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96. The ECtHR established in James v. UK that there has to be a relationship of proportionality 

between the State’s measure and its ultimate goal162 . The LG&E tribunal relied on this 

reasoning to hold that no liability should be imposed to a State act on behalf of public interest 

unless it was obviously disproportionate163. Respondent’s acts were far from that, as it never 

took away Claimant’s rights over its property164. In this sense, Claimant cannot state that its 

investment was expropriated based only in its loss on value as it continues to have full access 

and control over the investment165. 

97. Since toxic waste was found, Kronos supported the University to further investigate what only 

in the following year was detected as a risk for the population166. After the Study, Respondent 

acted immediately to cease the toxic waste release in its waters and avoid further 

contamination of its people167. In other words, Respondent prevented Claimant’s investment 

from causing greater damage to the Kronian population168. 

98. Arbitral practice has denied a claim of expropriation in cases in which the claimant was 

deprived of its investment from a period of a few month to year-long measures169. The Decree 

put an end on a commercial relationship and on the exploitation toxic metal, but it was far 

from depriving Claimant of control over its property. Thus, Respondent’s acts were 

proportional to the grave danger Claimant’s business provoked. 

3.2. The Decree was enacted pursuant to Article 10-BIT. 

99. First, Article 10-BIT indicates that a necessary measure is a precautionary measure [3.2.1]. 

Second, necessity under Article 10-BIT cannot be conflated with Article 25 ARSIWA [3.2.2]. 

Third, the Decree was necessary to prevent health risk associated with Claimant’s activities 

[3.2.3].  Fourth, the Decree is not compensable [3.2.4]. 

                                                 
162 James v. UK,¶50. 
163 LG&E ,¶195; Tecmed,¶122. 
164 Facts,¶23. 
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3.2.1. A measure necessary to protect is a precautionary measure. 

100. Article 10(1)(a)-BIT encompasses measures necessary to “protect human, animal and plant 

life or health” 170, establishing a general exception to the BIT.  

101. In light of its ordinary meaning171 a measure necessary to protect must be understood as a 

measure necessary to prevent from being damaged 172 . Precautionary also known as 

preventive173, which is any action taken “to avoid environmental damage that would be 

difficult or impossible to repair”174. Therefore, a "measure necessary to protect" within Article 

10-BIT is a precautionary measure.  

102. That is reaffirmed in Article 9(2)-BIT, in which the Contracting Parties made clear their 

common intent to “take precautionary measures”175,  and also in the BIT preamble, which 

reveals the aim to promote sustainable development176, being the protection of natural and 

human resources for present and future generation essential for this objective177. 

103. An interpretation of “necessary to protect”178  other than precautionary in the context of 

Article 10(1)(a)-BIT would deprive the expression of its effet utile. A treaty provision shall 

not be interpreted in a way it renders a provision superfluous or meaningless179. That is, the 

use of the word "protection" implies the existence of risk180, calling for precautionary action, 

as in the license or duty of action181 - revealed in the BIT by the expression "may adopt or 

enforce the measures"182 – that is triggered by the existence of risk of serious or irreversible 

damage183. 

104. Therefore, a necessary measure under Article 10 (1)(a)-BIT is one that must be able to prevent 

risk of serious or irreversible damage to human, animal and plant life and health. 

                                                 
170 BIT, lines 1215-1216. 
171VCLT, Art. 31; Weeramantry,¶3.32; Continental Casualty ,¶164; Sempra Annulment Proceeding,¶188. 
172 Collins Dictionary: protect.  
173 Black's Law. 
174 Dupuy/Viñuales,p.61. 
175 BIT, lines 1202; Weeramantry,¶¶3.52, 3.54.  
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178 BIT, Art.10(1).  
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3.2.2. Necessity under Article 10-BIT cannot be conflated with Article 25 

ARSIWA. 

105. Conflating Article 10-BIT with Article 25 ARSIWA would fail to recognize the lex specialis 

and the primary nature of the BIT, constituting an error in the application of law. Moreover, 

it would deprive Article 10-BIT of any meaningful effect. 

106. As a treaty rule, Article 10-BIT is a lex specialis and should not be replaced by Article 25 

ARSIWA, which is a CIL general defense184. In cases of conflict, treaty rule takes precedence 

over CIL rule as it reflects the will of the parties185. Argentine annulment decisions recognized 

the lex specialis nature of the general exception clause, indicating the “state of necessity" only 

as a subsidiary source of law186. 

107. Article 10-BIT is a norm of primary nature, that limits the scope of the treaty and precluding 

its violation regarding certain actions, whereas CIL necessity defense is of secondary nature, 

excusing a State’s violation under ARSIWA requirements187. This means that both clauses 

cannot operate in parallel, as CIL necessity defense requires the non-operation of a general 

exception clause188. In fact, if an action does not fit as a general exception measure, it can still 

be evaluated in the light of CIL necessity defense, that would justify the breach and preclude 

responsibility189. This is expressly recognized in paragraph 21 of Article 25 ARSIWA, when 

it states that the “plea of necessity is not intended to cover conduct which is in principle 

regulated by the primary obligations”. 

108. In this sense, the necessity test under Article 10(1)(a)-BIT should not be conflated with Article 

25 ARSIWA requirements. Otherwise, it would constitute an error in the application of law190 

and deprive the clause from any meaningful effect, as they both address to different 

requirements 191 , restraining Respondent from protecting human life and health. That is 

because the “state of necessity” defense is applied to respond to situations of “economic or 

                                                 
184 Burke-White,p.322; Martin,¶3.1; Viñuales,p.352. 
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social collapse” 192 , when the damage "compromises the very existence of the state"193 , 

whereas a protective measure aims at preventing such scenario from ever occurring.  

109. Also, by application of the only way requirement194 - which equates necessity to the "only 

available mean to achieve a purpose"195 - the mere existence of an alternative measure to the 

one chosen by Respondent, regardless of its effectiveness, would impair its action towards the 

protection of an essential interests196. The necessity analysis should also consider that every 

decision is made in the light of available information at the time they are taken197. 

110. The CIL necessity defense is normally applied under very strict conditions and used as the 

last resort to a chaotic situation198, while Article 10-BIT refers to an earlier moment, allowing 

the Respondent to take the necessary measures to prevent serious damage. In fact, there is no 

general basis to conclude that Article 10-BIT should be interpreted restrictively; it actually 

calls for a neutral or even expansive interpretation, as it is an exercise of state sovereignty 

related to its duty to protect essential interests199. 

111. It is important to preserve a certain level of deference to the primary-domestic regulators200, 

especially in situations of uncertainty, in which they may be better positioned to evaluate the 

necessity of a measure based on whether alternative ones would equally protect the interest at 

stake201. With that in mind, this Tribunal should rely on a more mature system of public law 

adjudication in matters of human life and health protection, such as the WTO DSB, as 

guidance for determining what constitutes a measure necessary to protect202. 

112. The “necessity test” developed by WTO case law was already invoked as guidance. In 

Continental Casualty¸ the tribunal found that necessity under the general exception clause did 

not share the same requirements as CIL’s "state of necessity" defense, but, instead, that the 

clause reflected the formulation of Article XX of GATT 1947. The tribunal considered to be 
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more appropriate to refer to WTO case law, which had extensively dealt with the matter at 

question, observing that the general exception was formulated in a similar way as Article XX 

GATT – which also occurs in the present case203 – concluding that it could apply WTO case 

law as a source of guidance to determine the necessity of the measure204.   

113. In sum, Article 25 ARSIWA requirements are inadequate to assess what constitutes a measure 

“necessary to protect”, as it would deprive Article 10(1)(a)-BIT from any meaningful effect. 

Standards developed under WTO case law are more adequate and should be applied as 

guidance. 

114. For that, Respondent submits that the Decree was necessary to prevent health risks associated 

with Claimants activities [3.2.2.1], non-discriminatory [3.2.2.2] and non-compensable 

[3.2.2.3]. 

3.2.2.1. The Decree was necessary to prevent health risks associated with 

Claimant’s activities. 

115. The Decree is necessary because it is a policy designed to protect human life against life-

threatening diseases [3.2.2.1.1] and is the only available measure within the level of protection 

sought by Respondent [3.2.2.1.2]. 

3.2.2.1.1. The decree protected human life against life-threatening diseases. 

116. The Decree falls within the range of policies designed to protect human life or health. It is a 

measure designed to respond the risk of generalized environmental degradation and the 

occurrence of life-threatening diseases205. 

117. The graspel-related risk becomes clear with the advent of two virtually non-existent 

diseases206 only two years after Fenoscadia concentrated most of its mining activities in 

Kronos 207 , which also corresponded to the time that the levels of graspel in the River 

increased208. Since then, CVD started to affect Kronian population at a rate of 45%, in a period 
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of only 5 years (2011 – 2016)209 and microcephaly started to appear in the newborn population 

living in the river’s surroundings, with 70 cases in 2016210. 

118. Claimant produced 79 tons of waste for every ton of lindoro extracted211, which contained 

graspel212, a toxic heavy metal213. Heavy metal exposure can cause microcephaly214 and is a 

factor of risk for the development of CVD 215  as well as cancer and other 

neurologic/neurobehavioral disorders216. It can also remain for years in the human body217, 

with the possibility of damage even at low doses218. Widespread toxic pollution219 to the 

largest river of Kronian territory 220  can lead to multiple sources of exposure with the 

possibility of contamination to a very broad sector of population221. Therefore, Rhea River 

graspel contamination constitutes a risk of serious damage222. 

119. Even if the Study was not conclusive, there would be no reason to postpone protective action, 

because it exists to cope when facing risk of serious harm 223, even without the necessity of 

wide acceptance of the scientific community224. Risk must be assessed from the adverse 

effects that they potentially can produce in a particular reality 225 . In this sense, it was 

concluded that the pollution of the river with graspel was directly caused by Fenoscadia’s 

mining activities, which were centered in the exploitation of lindoro226. 

3.2.2.1.2. The Decree was the only available measure. 

120. Providing the existence of risk of serious damage, the necessity test shall comprise: (i) the 

ability to contribute to the desired result; and (ii) the existence of alternative measures. 
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121. To be considered necessary, first, the Decree would have to be capable of preventing the 

incidence of diseases among the population227. In this sense, the prohibition on the exploitation 

of lindoro prevented the disposal of graspel, and, by that, the incidence of life-threatening 

diseases. It is a policy that falls within the range of policies designed to protect human, animal 

and plant life 228 , and, especially when it comes to waste-management, a measure that 

addresses the problem by preventing the generation of additional waste is appropriate and 

necessary to protect human life and health229. 

122. Respondent cannot be restrained from achieving its desired level of protection, meaning that 

any alternative measure should be as effective as the measure being challenged230. In this 

sense, the alternative measures, although useful, are inefficient to prevent risk at the same 

level as the Decree231. As demonstrated, heavy metal contamination depends on the interaction 

of numerous factors, and considering the possible externalities, each response may have a 

margin of error capable of endangering countless lives over time, especially given the huge 

amount of material (79 tons) that has to be processed and storage in external dumps232.  

123. Therefore, for not meeting the level of protection sought by Respondent, they are not viable 

alternatives to the Decree. Although it consists in a restrictive measure, the Decree protected 

human life, which is recognized as a “vital” interest, and “important in the highest degree” 233, 

and, when it comes to “weighing and balancing” the importance of the values being 

protected 234 , the more vital the interest, the more acceptable is a measure that aims at 

protecting it, which means that the contribution of the measure to the protection of human life 

and health outweighs its restrictiveness235. 

3.2.2.2. The Decree was not discriminatory. 

124. As required by Articles 10(2)(a)(b)-BIT, the Decree does not constitute unreasonable 

discrimination or a disguised restriction on international trade or investment. It aimed at 
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protecting health risk associated with the exploitation of lindoro, as expressively referred in 

the justifications for its issuance. 

125. Article 10(2)(a)-BIT impart meaning to one another, impairing measures resulting in arbitrary 

or unjustifiable discrimination236, meaning one that is not supported by a substantial cause, 

inflicting restriction without serving to a legitimate purpose 237 . The Decree, however, 

prohibited the exploitation of lindoro because it was associated with liberation of graspel, 

establishing a rational differentiation, in order to protect an essential interest - human life and 

health -238, and to create a situation in compliance with KEA239. It was the best response 

assessed to confront the situation, that in no way reveal a manifest lack of reason240. 

126. Even if graspel is not exclusively found in lindoro mine tailings241, or that there were other 

companies operating in open-pit mining242, to this day, there is no notice that these other 

companies were liberating graspel or likewise substances in the environment243. In this sense, 

Respondent acted based on the information available at the time, under circumstances that 

justified the differentiation, in order to protect human life and health244. 

127. Claimant, in this sense, failed to provide evidence indicating the opposite, as it should. In fact, 

the only existing evidence pointed out to graspel as cause for the diseases, and attributed the 

exploitation of lindoro as cause of its release in Rhea River. Respondent, therefore, presented 

a prima facie case showing that the Decree was rationally related to its stated purpose, being 

Claimant's burden to prove a manifest lack of reason for the legislation245.  

128. The intention of the legislator and of the authorities expressed by the time of the issuance of 

the measure reiterates the health-related purpose of the measure246. The supporting documents 

provided confirm such intent or, if not, have a merely speculative nature and should be 

disregarded.  

                                                 
236U.S.-Gasoline Appellate Body,p.25. 
237 Schreuer-2,p.198; Black's Law. 
238LG&E,¶158; Enron ,¶282; El paso ,¶315; Genin,¶363. 
239 Lauder,¶270. 
240Enron,¶281; Sempra,¶318; S.D. Myers,¶263; Glamis,¶803.  
241 PO2, lines 1539-1540. 
242 PO3, lines 1650. 
243 PO2, lines 1541-1545. 
244 Henckels,p.325; 244-247; Enron Annulment Proceeding¶372; S.D.Myers,¶261. 
245 Glamis,¶803; Crystallex ,¶715. 
246 Exhibit 5, lines 1426-1427; Exhibit 6 lines 1453-1456; EC-Hormones Appellate Report,¶¶245-246. 

 



   

 

29 

    

129. The Decree was not motivated by any reasoning except the prevention of the harm against 

human health. Therefore, it does not constitute a desguised restriction to trade nor 

unreasonable discriminatory action.  

3.2.2.3. The Decree is not compensable 

130. Article 10(1)(a)-BIT performs a risk allocation function, carving an exception to the BIT 

substantive standards, meaning that a measure enacted pursuant of it does not constitute a 

violation and does not entail responsibility247, therefore, it is not compensable248.  

131. Same conclusions are found in Continental Casualty249 and similar ones also indicate that 

there is no need for compensation. In LG&E, the tribunal recognized that Argentina violated 

the BIT, but it was excused from responsibility because it acted in state of necessity, 

recognizing it as grounds for exempting the State from liability250. In this sense, if a measure 

that constitutes a breach of the BIT does not entail compensation, a fortiori, a measure that is 

not a violation of the BIT can never generate liability.  

132. In the remote event that this Tribunal finds that compensation is due, Respondent still submits 

a counterclaim against all damages Claimant caused to kronian environment.  

133. IN CONCLUSION Article 10(1)(a)-BIT provided an exception in the BIT substantive 

standards to measures aiming to protect human life from the risk associated with the 

exploitation of lindoro, carried out by Claimant’s company. 

4.  THE COUNTERCLAIM IS ADMISSIBLE. 

134. The counterclaim fulfills both jurisdictional and admissibility requirements, namely consent 

of the parties and factual link between claim and counterclaim251. First, Claimant consented 

to the submission of counterclaims [4.1]. Second, Respondent’s counterclaim has a factual 

link with the primary claim [4.2]. Third, Claimant has environmental obligations [4.3]. 
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4.1. Claimant consented to the submission of counterclaims. 

135. Claimant cannot pick and choose from the provisions of the dispute resolution clause, just like 

it cannot decide to arbitrate its claim but not the counterclaim252. Once it accepts the standing 

offer made by Respondent253 it can only be settled according to its own terms. Thus, Claimant 

consented to the submission of counterclaim by accepting the offer in the terms of the BIT 

[4.1.1] and by requesting to arbitrate in the SCC [4.1.2]. 

4.1.1. The BIT authorizes Respondent to submit a counterclaim. 

136. The BIT does not expressively exclude counterclaims from its scope. As held by the Iran-U.S. 

CTR, the right to counterclaim should be generally conferred to the Host State254 and an 

explicit authorization of counterclaims is unnecessary. In fact, express language would be 

necessary to exclude counterclaims from tribunal’s jurisdiction255. In the absence of that 

language in the BIT, this Tribunal’s adjudicative power over counterclaims is established256. 

137. Not only the BIT does not expressly exclude counterclaims, but also implicitly authorizes 

them. Article 11(5)-BIT excludes a unique situation in which Respondent cannot assert a 

counterclaim, i.e, when “the national or company concerned has received or will receive, 

insurance or guarantee contract, indemnification or other compensation for all or part of its 

alleged damages”. Thereby, Article 11(5)-BIT allows the submission of all sorts of 

counterclaim257, except the provision above. Hence, once Respondent’s counterclaim seeks 

environmental compensation which does not relate to the subject referred on Article 11(5)-

BIT, it is within this Tribunal’s jurisdiction.  

138. The BIT provision is restricted to that specific prohibition, hence, to render all counterclaims 

inadmissible would extend its meaning. Also, if the exclusion of one subject matter did not 

imply the inclusion of all the others, the provision would become ineffective258 or, at least, 

superfluous259.  
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139. Besides implicit authorization, Article 11(4)-BIT provides that “any dispute” would be 

covered by the BIT260, which includes counterclaims261. In Saluka262, Metal-Tech263 and 

Paushok264 the tribunals considered the expressions “all disputes” or “any disputes” extensive 

enough to cover counterclaim. Therefore, considering the broad definition in the BIT, this 

Tribunal has jurisdiction ratione materiae over the counterclaim.  

140. Based on Gavazzi265, Claimant may argue that the BIT only grants the investor the right to 

bring independent claims to this procedure. However, Claimant cannot rely on that case. The 

Italy-Romania BIT does not even use the word counterclaim266, and so, the majority of that 

tribunal, based on that wording, gave a restrictive interpretation. Differently, in the present 

case, the dispute resolution clause expressly mentions counterclaims and settles “investment 

disputes” using broad terms. Therefore, the Tribunal’s interpretation should be wide enough 

to admit the counterclaim267.  

141. Thus, this Tribunal has jurisdiction over the counterclaim, since Claimant consented to its 

submission under the terms of the BIT. 

4.1.2. The incorporation of SCC Rules to the arbitration extends Claimant’s consent 

to counterclaim. 

142. When contracting parties name an arbitral institution to submit their disputes, the institution’s 

rules are automatically incorporated into the agreement and applicable to the dispute268. 

Hence, the consent requirement was fulfilled when Claimant filed its request for arbitration 

under the SCC Rules269, which expressly determines the procedure for the submission of 

counterclaims270. 

143. Investment treaty arbitration, per se, does not prevent the Host State to use this mechanism 

against the investor271. In fact, as Article 9(iii) SCC Rules expressly allows counterclaims, 
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Claimant consented to the submission of a counterclaim when requested the arbitration under 

those rules.  

144. In Roussalis, the dissenting opinion of Prof. Michael Reisman272 brought the notion that 

consent component of Article 46 ICSID Convention was imported into any ICSID arbitration 

which an investor then elected to pursue. Later, in Goetz273, it was decided that it does not 

matter whether the treaty contained an express provision over the tribunal’s jurisdiction to 

hear counterclaims. In other terms, once claimant agreed to be arbitrated under the procedures 

of ICSID Convention, it accepted that the tribunal could examine counterclaims presented 

during the proceedings. 

145. Therefore, the consent requirement was fulfilled when Claimant accepted the offer to arbitrate 

contained on Article 11-BIT. Consent was also expressed when Claimant submitted its request 

for arbitration under SCC Rules, which were incorporated into this arbitration. 

4.2. The counterclaim has a factual link with the primary claim. 

146. The claim and the counterclaim must also share a connection to be admissible274. There is 

enough connection when the counterclaim fulfills the factual link test275. 

147. Relying on Saluka, Claimant may argue that this Tribunal should apply the close connexion 

test276, which requires interdependence and essential unity of instruments277. In Klöckner, the 

tribunal described these conditions as having a common origin, identical sources, and an 

operational unity to accomplish a single goal278. However, Saluka’s decision is flawed and 

has been defined as too strict and unhelpful on investment treaty arbitration279.  

148. First, the tribunal improperly relied on a contractual arbitration, Klöckner, to justify the close 

connection requirements. In this sense, there is not “the accomplishment of one single goal” 

on treaty arbitrations as suggested 280 . Second, by having excessive requirements for 
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connection, Saluka renders any counterclaim an impractical right in investment arbitration281. 

Moreover, the requirements created by Saluka do not find support in international law. The 

existence of any requirement for connection should be deducted from the BIT and the 

applicable arbitration rules only.282  

149. In Saluka, the tribunal based its decision on a restrictive requirement, in spite of the treaty’s 

broad definition which established jurisdiction over disputes concerning an investment283. 

Thus, connection is satisfied if the counterclaim arises from the same investment as the 

primary claim284, with no need to share the same legal basis as the primary claim285.  

150. Recently, in Urbaser, the tribunal found that there was a sufficient connection under the 

Argentina-Spain BIT, because both claims were “based on the same investment”286. The 

tribunal named such connection as the existence of a factual link between two claims287. In 

this sense, if the BIT does not expressly foresee other requirements, the connection on 

counterclaims ultimately depends upon a factual link between the primary claim and the 

counterclaim288. 

151. Article 11(2)-BIT suggests as connection exclusively the event of an investment dispute289. 

The counterclaim for environmental damages is based on the same investment as Claimant’s 

expropriation claim is, fulfilling the connection required by the BIT and the international 

law290. In this sense, the right to counterclaim is admissible because it shares the same factual 

ground as the primary claim: the investment agreed between the parties. 

152. In sum, Saluka’s close connexion test renders counterclaim impractical in investment 

arbitration291. The factual link test adopted in Urbaser is more appropriate in the present 

dispute.  
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4.3. Claimant has environmental obligations.  

153. Claimant cannot exempt itself from its liability asserting the inexistence of environmental 

binding obligations. Article 9(2)-BIT imposes on investors a legal responsibility over 

environmental issues, rather than a simple voluntary-character standard292. 

154. Article 9(2)-BIT incorporates the customary norm of the polluter-pays principle293, adopting 

the language provided by the Principle 16 of the Rio Declaration294. The incorporation of this 

CIL standard obligates investors under the BIT to compensate the pollution-damages caused 

by their activities, once investors are “in the best position to take on the duty of care not to 

pollute”295. In other words, Article 9(2)-BIT imposes on the investors the duty not to pollute 

and, when they do so, the duty to compensate the damages caused. 

155. If the obligation incorporated by Article 9(2)-BIT was not enough, the object and purpose296 

of the BIT indicates the desire to promote sustainable development297, meaning that the 

investments protected by the BIT provisions should be conducted in a way to ensure the 

preservation of the environment through the next generations298. 

156. Even if the BIT did not expressly provide environmental obligations, Claimant would still be 

bound by international environmental law. As the tribunal on Urbaser299 held, companies are 

nowadays seen as subjects of international law. In that case, it was stated that “it can no longer 

be admitted that companies operating internationally are immune from becoming subjects of 

international law.”300. 

157. In Phoenix, the tribunal determined that “nobody would suggest that ICSID protection should 

be granted to investments made in violation of the most fundamental rules of protection of 

human rights”301. This reasoning should also be adopted in the present case, as sustainable 
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development is actually an aspect of human dignity and, hence, of human rights302, being 

enforceable to foreign investors in general. 

158. Moreover, the Agreement also provides legal basis for Respondent’s environmental 

counterclaim, once it expressly foresees Claimant’s obligation to promote the sustainable 

exploitation of lindoro, especially regarding the disposal of mining waste303. Any breach of 

that obligation may be subject to a dispute under Article 11(1)-BIT, which includes contract 

claims as an investment dispute as well.  

159. In Genin, the tribunal decided contract claims were under its jurisdiction, considering the U.S.-

Estonia BIT’s broad definition of investment dispute304. The dispute settlement clause, in that 

case 305 , is very similar to Article 11(1)-BIT, which leads to the understanding that the 

contractual obligations should not be disregarded in the present case. 

160. For the aforementioned reasons, Respondent’s right to counterclaim becomes available, 

resulting in procedural economy and coherent decisions, serving both parties306. Actually, 

Claimant can also benefit from the admissibility of the counterclaim, as recognized by the 

investor on Burlington, which understood that the counterclaim ensures “maximum judicial 

economy and consistency”307. Moreover, the counterclaim is not only admissible for meeting 

its requirements, but also, counterclaims are desirable for maintaining the procedural economy 

and the better administration of justice308. 

161. IN CONCLUSION, the counterclaim is admissible since it fulfills the consent and factual 

link requirements. Besides, Respondent’s claim for compensation for the environmental 

damages caused finds its legal basis on the BIT, on international environmental law and also 

on the Agreement. 
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PRAYER FOR RELIEF 

 

162. In light of the above submissions, Respondent requests this Tribunal to declare that: 

163. This Tribunal does not have jurisdiction over Claimant’s claims because: 

a. Claimant is a not an investor under the BIT; 

b. Claimant is precluded from invoking dispute-resolution under Article 11-BIT; 

164. Claimant is not entitled to receive compensation because: 

c. Respondent’s acts did not amount to an expropriation; 

165. Respondent is entitled to receive compensation in value no less than USD 

150,000,000.00 and is entitled to all costs associated with these proceedings since: 

d. Respondent’s counterclaim is admissible upon this Tribunal. 

 

 

Respectfully submitted on 24 September 2018 by  

 

Team Mahiou 

On behalf of Republic of Kronos 

 

 


