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STATEMENT OF FACTS 

A. Parties to The Dispute 

1. Claimant, Fenoscadia Limited, is a company incorporated under laws of the 

Republic of Ticadia (Ticadia) on 1993.1  

2. Respondent is Republic of Kronos (Kronos) represented by Procurator of the 

Treasury, Ministry for Environmental Matters. 

B. Ticadia-Kronos BIT  

3.   On 30 June 1995 Ticadia and Kronos concluded the Agreement for the Promotion 

and Reciprocal Protection of Investments (BIT) which was ratified by Ticadia on 

1 December 1995 and by Kronos on 10 August 1996. BIT contained standard 

clauses of protection such as national and most-favored nation treatment, fair and 

equitable treatment, full protection and security, expropriation and transparency. 

Moreover, BIT granted authority to each contracting party to adopt or enforce a 

measure necessary for protecting human, animal or plant life or health.  

C. The Concession Agreement   

4. In November 1998, after the existence of a large area with lindoro, a high value 

rare earth metal, was confirmed by the study of Kronian Federal University, 

Respondent invited foreign companies to participate in public auction for the 

concession of the rights to extract lindoro2. offering the highest financial return 

among 3 competitors in auction, Claimant won the public auction on 20 April 2000.  

5. On 1 June 2000, upon the conclusion of the bidding, Claimant and Respondent 

entered into the concession agreement (Agreement). By virtue of the Agreement 

Claimant was granted an exclusive concession to exploit lindoro in the Site for 

eighty years. 3 In return, Claimant had to pass to Respondent 22% of the monthly 

gross revenue relating to the exploitation of lindoro. 

                                                           
 

1Facts,P 32:L 895 
2 Facts,P 32 : L 887 
3 Facts, P 33:L 909 
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D. KEA  

6. On 12 June 2015 after several years of lenience with Claimant’s environmentally 

detrimental practices, from which Claimant has incredibly profited at the expense 

of the health of Respondent’s population, Respondent's parliament passed Kronian 

Environmental act (KEA) to regulate sensitive environmental issues.  

7. KEA is mostly based on the obligations and definitions set forth at the Protocol on 

Water and Health to the 1992 Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes. Pursuant to provisions of 

KEA miners must protect the water of the regions where the extraction took place 

and if they don’t comply with KEA, whether local miners or foreign ones, could be 

subject of severe penalties, fines, the immediate withdrawal of environmental 

licenses with the forfeiture of facilities, and the obligation for environmental 

damages.4 

8. KEA establishes the responsibility of the operator based on "polluter-pays" 

principle and this is not kind of obstacle to impose other penalties. 

D. Increase of Toxic Waste in the Rhea River 

9. On 12 June 2015 Respondent’s Government created the Ministry for 

Environmental Matters. Among the missions of this newly created Ministry was 

the strict supervision of Claimant’s activities. On October 2015, after conducting 

the first inspection, Ministry for Environmental Matters released data indicating 

that the concentration of toxic waste found in Respondent’s largest river, the Rhea 

River, had sharply increased since 2010. 

10. On 15 May 2016 the State University of Kronos published a comprehensive study 

(Study) confirming that contamination of Rhea river is undoubtedly a direct 

consequence of the exploitation of lindoro5,that was the main activity of Claimant. 

Moreover, the study acknowledged presence of graspel_that released during  the 

                                                           
 

4 Facts, P 34 : L 958,L 963 
5 Facts, P 35 : L 993 
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exploitation of lindoro_ and connection between water contamination by graspel 

and an increase in cardiovascular disease (CVD) and microcephaly _ both non-

existent prior to claimant's operations in respondent territory _ in the population of 

the surrounding areas6. 

E. Presidential Decree 

11. On 7 September 2016, Henry Bazings, president of Respondent, issued presidential 

decree no.2424 (Decree) in order to protect 

12.  the environment, natural resources, and human life in Kronian territory. Decree, in 

full compliance with KEA and authorities given to the president, prohibited the 

exploitation of lindoro in all Respondent territory, revoked claimant's license, and 

terminated the agreement7.  

F. Claimant Lawsuit 

13. On 8 september 2016, Claimant applied to the Respondent's federal court seeking 

2 things: First suspension of decree until negotiation with respondent's goverment 

took place. Second declare that decree is unconstitutional beacause of violation 

legislative of due process 

14. respondent has demanded that claimant acknowledge its responsibility for 

environmental and health damages to reinstate the exploitation of lindoro in the site 

which claimant refused this pre-requisite for negotiation  

15. On 22 February 2016, after refusal of claimant, the government spokesperson 

announced that the decree would not be revoked, after these struggles' claimant 

withdrew its appeal to respondent's court that it cannot interpret as a reasonable act 

with good faith intention. 

 

 

 

                                                           
 

6 Facts,P 36 : L999 
7 Facts, 36 : L 1005 
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SUMMARY OF ARGUMENTS 

16. Jurisdiction and Admissibility. BIT’s failure to provide a test for determination of 

nationality of juridical persons gives the Tribunal wide discretionery power to refuse 

the application of ‘place of incorporation” test. Having regard to the tenuous 

connection between Claimant and Ticadia and due to the fact that Kronian nationals 

exercise effective control over the Claimant, the Tribunal should declare that the 

investment made in Kronos -albeit through the channel of Ticadian corporation- 

cannot benefit from the protection of the BIT. Moreover, Claimant’s claims are not 

admissible due to the preclusive effect of the fork-in-the-road provision of the BIT.  

17. Merits. The enactment of KEA and issuance of Decree don’t constitute an 

expropriation and they are legitimate exercise of respondent’s regulatory powers. 

Moreover, these actions are expressly authorized under Article 10 of the BIT. Even 

if the measures are deemed to be expropriation, it was a lawful expropriation 

because it has not violated the factors stated in BIT. The measures were for public 

purpose, they were not discriminatory, they observed the requirement for due 

process and a regulatory measure is non-compensable under international law. 

18. Furthermore, claimant has caused severe environmental damage in Respondent's 

territory, in particular through the contamination of the Rhea River.  

 

 

 

 

 

 

 

 

 

 

 

 

 



Memorial for Respondent                                                                                                           Team Meersch 

5 
 

 

ARGUMENT ON JURISDICTION AND ADMISSIBILITY 

1. The Tribunal does not have jurisdiction over the dispute as (I) Claimant is not a 

Ticadian Investor. Furthermore, (II) Claimant’s cliams are not admissible due to its 

choice to recourse to the Kronian Court. (III) However, if the Tribunal finds that it 

has Jurisdiction to hear the dispute, Respondent counter claim should be encounted 

as it is admissible. 

I. Tribunal Does Not Have Jurisdiction Over the Dispute as Claimant Is 

Not a Ticadian Investor  

2. Under the Ticadia-Kronos BIT a Tribunal has jurisdiction to hear “a dispute between 

a Contracting Party and an investor of the other Contracting Party…”8 Thus, in order 

for the Tribunal to have jurisdiction to hear Claimant’s claims, Claimant must be an 

investor in the sense of Art.1(4) of the said BIT. This Article defines ‘investor of the 

other contracting party’ as a ‘Contracting Party, or a person or an enterprise of a 

Contracting Party, that seeks to make, is making, or has made an investment in the 

other Contracting Party's territory.’ Accordingly, the BIT does not provide any test 

for the determination of the juridical persons. Thus, the Tribunal has wide 

discretionary power to choose the applicable test. 

3. In this regard, application of the ‘place of incorporation’ test seems wrong, since a 

company incorporated in a particular jurisdiction may turn out to have foreign 

beneficial owners and lack any real economic interests therein.9 In the the case at 

hand, Claimant transferred and concentrated all its operations in Kronos in 2010 and 

only kept merely formal ties with the Republic of Ticadia. Moreover, Kronian 

nationals are shareholders of a substantial part of Claimant’s voting shares and 

exercise effective control over Claimant. So, it is completely obvious that Claimant 

has a tenuous connection with its place of incorporation which does not qualify him 

to be protected by the BIT.  

                                                           
 

8 Ticadia-Kronos BIT Art.11(1) 
9 Fillers, p. 59 
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4. A BIT determines the circle of persons whose rights it protects. If this circle in 

respect of corporate entities be determined by sole criterion of incorporation, it 

would be subject to abuse. Therefore, having regard to the fact that Finoscadia has 

no substantial business activities in Ticadia and its major shareholder, the Ticadian 

PE fund, has delegated the business to the Kronian nationals, Respondent contends 

that the Claimant is, in terms of economic substance, a Ticdian investor in Kronos. 

Tribunal should disregard the Claimant’s state of incorporation and determine its 

corporate nationality based on the nationality of its controlling shareholders. 

II. Claimant’s Claims Are Not Admissible 

5. Claimant cannot submit its dispute to arbitration under the Treaty due to the 

preclusive effect of the BIT’s “fork-in- the-road” provision. Article 11, Section 2 of 

the BIT grants investors the option of pursuing a claim against the host State before 

(I) state courts or administrative courts of the host State, (II) other dispute resolution 

mechanisms previously agreed upon, when applicable, and (III) before an arbitral 

tribunal under the auspices of SCC and in accordance with the SCC Rules. Once the 

choice is made, the same claims are no longer admissible in the other fora 

6. In order to determin wether the choice of the fora is made guidance can be taken 

from Vivendi annulment decision. In this decision the tribunal reached this 

conclusion that   focusing on the object of the claim is preferable to a test based upon 

the legal nature of the obligation forming the basis of the claim, because if the 

preclusive effects of the ‘fork in the road’ provision can be avoided simply by 

pleading different types of causes of action, then it will be interpreted out of practical 

existence. 

7. In the instant case, before seeking relief in arbitration, Claimant challenged the 

Decree before Respondent’s courts, directly questioning the Decree’s reasoning and 

the impacts it supposedly caused on Claimant's activities. The grounds on which 

Claimant argued in that lawsuit are essentially the same submitted in its Request for 

Arbitration treaty. Theerefore, there is a mutuality of the facts in the court and 

current tribunal.  

8. Moreover, Claimant not only was seeking the suspension of the decree, but it was 

possible for it seek compensation. In fact, under Kronian law, a presidential decree 
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may be set aside and even though such proceedings do not contemplate an order for 

compensation, but the judgment may be relied on in separate civil proceedings 

seeking compensation for breach of contractual or non contractual obligations. In 

the current proceeding compensation and suspension of decree are what Claimant’s 

is seeking. Therfore, the mutuality of the object is obvious and this evokes the 

preclusive effect of the fork in the road provision of the BIT. 

III. Respondent’s Counter Claim Is Admissible  

9. Admission of counter claims in treaty arbitration depends upon certain factors:(1) 

counterclaims must fall under disputing parties’ consent and (2) they must have 

close connection with the principal or primary claim that these factors derived from 

recent treaty based arbitration awards in this field10 and Art. (46) of ICSID 

convention.in this dispute Respondent meets these factors completely as we say in 

below. 

10. The practice also shows that counterclaims in treaty arbitration are allowed in 

principal.11counter claims are very rare in treaty arbitration, according to UNCTAD 

data to date there are 700 treaty-based investor state arbitrations, however the 

number those where states counterclaimed against investors does not exceed 

fifteen12,and in one case the counterclaim succeeded.13It shows that counterclaims 

are able to being  admissed by Tribunal. 

11. ART (11) of BIT with its wording in paragraph 2 “the parties to the dispute should 

initially seek a resolution through negotiation and consultation...” actually targeting 

both parties and there is no doubt that each disputing party can also initiate seeking 

for resolution and there is no unilateral right for investors by this view. We also must 

consider that when in ART (11) of BIT said that national or company concerned 

may choose to submit the dispute for resolution ... it does not mean that Respondent 

                                                           
 

10  Saluka investments BV v .Czech republic, may 2004 and Urbaser et al.v The argentine republic,ICSID case no 
ARB\26\07 
11 kelsy Brook Farmer,the best defece is a good offence ( LLM reasearch paper,victoria university of 
wellington,2016) 
12 Anatosa,benoit and ostransky,counterclaims in ISDS,Annex table 4 
13 Burlington Resource Inc v .Republic of Ecuador,ICSID case no.ARB\08\5,The Tribunal ordered burlington to 
pay enviromental damage in an amount of USD 39,199,373  
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cannot bring any claim or counterclaim against claimant in the event of an 

investment dispute and maybe this wording is because its evident that host countries 

can also seek for resolution in domestic court of themselves and there is no need to 

mention this again in these kind of treaties.so broad wording of BIT can lead us to 

this  fact that in this case ,Claimant by initiating the arbitration announce its consent 

over any claims or counter claims that Respondent probably poses. 

12. Moreover, counterclaims bear multiple tasks in treaty-based investment arbitration. 

It is a legal tool that increases judicial efficiency by “coordinating the handling of 

multiple claims at once”.14Considering a primary claim and a counter claim in the 

same fora guarantees consistent results which would not be insured in case of 

separate review of those claims. Counterclaims therefor allow Respondent to seek 

justice in the same fora avoiding further appeal to litigation.15Also, a counterclaim 

may avoid financial losses incurred due to delay between the adjudication of primary 

claim and a counter claim.16 

13. in addition, counterclaims in treaty-based investment arbitration may become an 

efficient instrument against investors’ breaches. The fear of being sued by a host 

state might make investors act in compliance with host state’s law. Investors 

therefore may refuse to file a claim to arbitration if they anticipate encountering 

counterclaims.17For states a counterclaims may also serve as a tool by which they 

will clear their reputation damaged by unfounded allegations put forward by 

investors.18 

14. At last we consider one case19 that recently awarded and has some mutual points 

with our dispute and specifically with counterclaims and admissibility of them at 

Tribunals. We can say the beginning of 2017 has already been remarkable to 

                                                           
 

14 Renteln, Encountring counterclaims :p 380  
15 Guido Carducci, dealing with set-off and counterclaims in international commercial and investment 
arbitration, transnational dispute managment (2012,) www.transnational  - dispute-
managment.com/article.asp? key=1867 
16 Renteln, encountering counterclaims,279 
17 Ibid: p.379 
18 Ibid: p. 379 ,380 
19 Urbaser et al .V Argentina republic 
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contribute to discussion regarding counter claims and two recently finalized cases 

against Latin America20 states have worthy points that indicates below: 

15. counterclaim by Argentine against Urbaser related to claimant’s investment under 

the concession agreement for water services in Buenos Aires, Respondent alleged 

basic human rights to water and sanitation, which affected the health and the 

environment of people in that area was breached by Claimant. The tribunal found 

itself competent to hear this counter claim. The Tribunal rejected objection 

regarding the asymmetric nature of BITs, Claimant asserted that since BITs do not 

impose obligation upon investors, a right to counterclaim would run counter to the 

object and purpose of treaty arbitration and bring one-sided right only for investors. 

The Tribunal referred to settlement clause of Spain and Argentina BIT: 

16. “disputes arising between a party and an investor of other party in connection with 

investments as far as possible be settled amicably...” 

17. Interpreted it as not indicating that the state party cannot sue an investor in relation 

to a dispute concerning an investment and said such a categorical understanding of 

the nature of BIT is wrong. 

18. About scope of consent, Tribunal said there there was no indication that the offer to 

submit to arbitration could be split into any parts and ART (46) of ICSID does not 

open the door for any unilateral determination of Tribunal’s competence, more over 

if assuming that claimants had restricted its acceptance of the offer, this would result 

in no agreement being concluded between parties. Tribunal probably made this 

decision based on the basic principles of contract formation (mirror image rule) that 

an acceptance with modification is a rejection of an offer and constitutes counter 

offer. 

19. About connection between primary claims and counterclaims the Tribunal also 

dissmised the claimant’s objection that the Respondent ‘s counterclaim had no 

connection with its orginal claims.as required under ART (46) of ICSID,in a 

                                                           
 

20 Urbaser et al.v Argentine,ICSID case no.ARB/07/26 and Burlington Resources Inc v.Republic of Ecuador,ICSID 
no.ARB/08/5 
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manner,some what different from the most of previous arbitral practice21,it was 

highlighted that the factual link between original and counterclaims would suffice 

to establish jurisdiction over counterclaims and there is no need to legal bases and 

legal connection between primary claims and counter claims .this conclusion 

represents a considerable move from interpreting overrestrictively connection 

requirment as implying both legal and factual nexus.22 

 

ARGUMENT ON MERIT 

20. In order to address claimant’s submission of expropriation, Respondent submits its 

arguments in two parts, (I) Respondent Has Not Unlawfully Expropriated 

Claimant’s Investment and furthermore (II) Claimant has caused severe 

environmental damage in Respondent's territory, in particular through the 

contamination of the Rhea River. 

I. Respondent Has Not Unlawfully Expropriated Claimant’s Investment 

21. In case this Arbitral Tribunal understands that it has jurisdiction over the present 

dispute, it is Respondent's submission, that it has not expropriated claimant’s 

investments.  

19. Respondent, in response to the environmental contamination of Rhea river by the 

Claimant, imposed sanctions on claimant because of explicit violation of KEA act. 

20. Claimant argues that by enacting KEA, Respondent has caused a substantial 

deprivation in the value of Claimant’s investment and ultimately impacted the 

conduction of Claimant’s business in the Kronos Republic. This allegedly would 

amount to an unlawful expropriation of Claimant’s investments and consequently to 

a breach of BIT.  

21. Direct expropriation is generally defined as a clear action by the state that transfers 

title of the project from the investors to the state and as such provides clear grounds 

                                                           
 

21 Sluka v Czech Republic 
22 Kluwer Arbitration blog, Elena burova (Arbitration Center at the Institute of Modern Arbitration,6 March 
2017 
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for the deprived investors to seek compensation from the state. Indirect 

expropriation, on the other hand, occurs when a state’s actions have the same effect 

as an expropriation, rendering the economic viability of the investment null, 

although no transfer of title is verified23. 

22.  In order to address the claimant’s submission of unlawful expropriation, two parts 

are addressed, (A) The Enactment of KEA and Issuance of Decree Does Not 

Constitute Expropriation (B) in any event, if the Tribunal deems that there was an 

indirect expropriation, the Respondent submits that the alleged expropriation was 

not unlawful. 

A. The Enactment of KEA and Issuance of Decree Does Not Constitute 

Expropriation 

23. Although Claimant alleges that the enactment of KEA and issuance of Decree by 

Respondent amounts to expropriation, it cannot be considered a case of indirect 

expropriation for: (1) Respondent measures were taken in the legitimate exercise of 

its regulatory powers; (2) these actions are expressly authorized under Article 10 of 

the BIT 

24. The Methanex Tribunal stated that under international law a regulation for a public 

purpose which, is non-discriminatory and enacted in accordance with due process, 

it does not qualify expropriation even the measure has an effect on the investment 

and it does not require compensation on behalf of the State unless there is a specific 

commitment from the State that it will refrain from that regulation24. 

25.  The Saluka Tribunal concurred with Methanex when stated that a State does not 

commit expropriation under customary international law when it adopts a general 

regulation within its police power, therefore the State is not liable to pay 

compensation25. 

 

                                                           
 

23 Regulatory Expropriation in the jurisprudence of ICSID arbitral tribunal,Dinara Batyrova,page 1 
24 Methanex Part IV - Chapter D para 7 
25 Saluka para 262 
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1. The Enactment of KEA and Issuance of Decree in This Case Are 

Legitimate Regulatory Measures and Does Not Constitute 

Expropriation  

26. Respondent submits that the issuance of the Decree served public purpose and fell 

within the so called “police powers category”. Therefore, Respondent is not obliged 

to pay compensation even if Claimant’s investment affected adversely due to the 

measures taken by Respondent. States are entitled to regulate for the public interest 

and this kind of regulation is distinguishable from expropriation26. According to 

UNCTAD study on expropriation, certain act of States does not impose the obligation 

of compensation to the State even if the measure has an adverse effect on the 

investment27. This is the so-called doctrine of police powers and this doctrine covers 

the situation of defense against external threat28. 

a. The Enactment of KEA and Issuance of the Decree in This Case Does Not 

Violate Legitimate Expectations of Investor  

27. Kronos acted in accordance with its provisions of its legal framework while enacting 

KEA and issuing Decree. Both Respondent and the Claimant are parties to the 

Convention on The Protection and Use of Transboundary Watercourses and 

International Lakes. Accordingly, the enactment of KEA and issuance of Decree, was 

made in compliance with the Convention on The Protection and use of 

Transboundary Watercourses and international lakes. 

28. Clause 2 of Article 2 of Convention provides that “The Parties shall, in particular, 

take all appropriate measures, (a)To prevent, control and reduce pollution of waters 

causing or likely to cause transboundary impact” therefore the respondent has 

enacted KEA in order to control and reduce the level of pollution in Rhea river. based 

on clause 8 of Article 2 of convention: “The provisions of this Convention shall not 

affect the right of Parties individually or jointly to adopt and implement more 

                                                           
 

26 UNCTAD study p. 12  
27  UNCTAD study p. 79  
28  
Ibid 



Memorial for Respondent                                                                                                           Team Meersch 

13 
 

stringent measures than those set down in this Convention”. In the present case, 

Respondent has the right, as a sovereign state, to perform sanctions against those who 

have committed such wrongful act and the measures taken by Respondent were based 

on legitimate concerns about its environment.  

29. Even though Rhea river is not a transboundary river but because it is only 60 miles 

away from interstate borders the impacts of its contamination affects both states.  

30. Furthermore, although the previous government had promoted the mining activities 

of claimant it had never made a commitment that if the claimant harms the 

environment there would be no countermeasures. 

31. Therefore, it is obvious that, as both respondent and claimant’s country were parties 

to CPUTWI, and sustainable development is a pillar of the BIT and international law 

these measures were not violating the legitimate expectations of investor. 

b. The Level of Interference Does Not Substantially Deprive the Claimant 

of Its Investment   

32. The degree of interference is the detrimental parameter to distinguish between 

expropriation and legitimate regulatory measure. The tribunal in Tecmed stated it is 

the degree of interference that “is one of the main elements to distinguish between a 

regulatory measure, an expression of state’s police powers that entails decrease in 

assets or rights, and de facto expropriation that deprives those assets and rights of 

real substance.”29 It is the submission of the Respondent that just because the rights 

of the Claimants are affected by the issuance of the Decree, does not automatically 

indicate that the investment was expropriated. The Decree is non-expropriatory in 

nature as long as the action taken by the Respondent was a legitimate regulatory 

measure. 

33. In ITT Industries v Iran, the Iran-US claims tribunal held that if an interference by 

the government denies the property owners its fundamental rights of ownership, use, 

enjoyment or management of business it may amount to expropriation30. 

                                                           
 

29 Tecmed v. Mexico, ¶115. 
30 ITT Industries v. Iran 
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34. In the present case, Claimant is prohibited only from exploitation of lindoro and his 

license for exploitation of lindoro has been revoked. this means that Claimant is able 

to use its other facilities. based on uncontested facts of the case, Decree rendered 

facilities for the exploitation of lindoro, nearly useless but Claimant can use its others 

facilities for other economic activities in the territory of Respondent.  

35. Moreover, claimant’s lindoro extraction are only confiscated in order to secure the 

payment of compensation by claimant.  

36. Therefore, it is the submission of the Respondent that as such there is no substantial 

deprivation of the Claimant’s property by way of issuance of the Decree by the state 

and the degree of such interference is manifestly low for it to be called expropriation. 

2. Measures are Expressly Authorized under Article 10 of the BIT 

37. The BIT provides in Article 10 that: “each of the Contracting Parties may adopt or 

enforce a measure necessary: (a) to protect human, animal or plant life or health; (b) 

to ensure compliance with domestic law that is not inconsistent with this Agreement 

nor with rules and principles of international law; or (c) for the conservation of living 

or non-living exhaustible natural resources”. 

38. However, respondent must submit that, the measures undertaken must not be: (1) 

applied in a manner that constitutes arbitrary or unjustifiable discrimination between 

investments or between investors; or (2) a disguised restriction on international trade 

and investment. 

39. (1) firstly, it is obvious that subject to prohibition of exploitation of lindoro are all 

the companies active in this sector (2) it is obvious that exploitation of lindoro has 

made great harms to environment of Kronia, these issues will be further elaborated 

also in part B of merits submission.  

40. Therefore, it’s evident that BIT was not breached by Respondent and the BIT itself 

authorized respondent to enact KEA and issue decree. 
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B. In Any Event, If the Tribunal Deems That There Was an Andirect 

Expropriation, the Respondent Submits that the Alleged Expropriation 

Was not Unlawful. 

41. In order to prove that indirect expropriation is not illegal, it has to be proved that: 

(1) the measures were not discriminatory (2) the measures were for public purpose, 

(3) The measures were adopted in accordance with the requirement of due process. (4) 

compensation rules were observed. 

 1. The Measures Were Not Discriminatory. 

42. The measures involved all companies engaged in the exploitation of lindoro 

production. 

43. Based on Article 3 of Decree: “All government contracts, licenses, and concessions 

for the exploitation of lindoro in Kronian territory are immediately and irrevocably 

terminated”. Therefore, it is evident that subject of measures were all companies 

exploiting lindoro in the territory of respondent. 

44. The Tribunal should decide on discrimination on the basis of the following 

conditions:  The Tribunal must find an appropriate comparator; the Tribunal must 

find difference in treatment and the Tribunal must find that there is unreasonable 

distinction which no one of these criterions are found in this case. 

45.  The KEA is applicable to every company and investment in the territory of Kronos 

in the determined sector. The designation of Lindoro exploitation was reasonable 

because the aim of KEA was to prevent companies who by exploitation of lindoro 

harm the environment of respondent's territory.  

46. Therefore, this regulation is non-discriminative because it is applicable regardless 

to nationality, religious or ethnicity and it is reasonable because its aim is to preserve 

Respondent's environment.  

2. The Measures Were for Public Purpose  
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47. The Tribunal in ADC stated that “public interest requires some genuine interest of 

the public”31. 

48. In this case the contamination of Rhea river, is evident, In October 2015, the 

Ministry for Environmental Matters in Kronos released data indicating that the 

concentration of toxic waste found in Respondent’s largest river, the Rhea River, 

had sharply increased since 2010.  

49.  The University published a comprehensive study, which concluded “the 

contamination of the Rhea River is undoubtedly a direct consequence of the 

exploitation of lindoro”. The Study did not conclusively establish a causal link 

between the exploitation of lindoro and the rising incidence of specific diseases but 

it is important to be noted that in Article 2 of CPUTWI  it is stated, that based on the 

precautionary principle which guides the convention, “action to avoid the potential 

transboundary impact of the release of hazardous substances shall not be postponed 

on the ground that scientific research has not fully proved a causal link between 

those substances, on the one hand, and the potential transboundary impact, on the 

other hand. 

50. Therefore, although a causal link is not established, but the fact that lindoro is 

suspected to have led to the diseases suffices for a government to act on behalf of 

its people’s interests. 

    3. The Measures Were Adopted in Accordance with the Requirement of 

Due Process. 

51. In the context of regulatory measure due process means that the regulatory measure 

shall be adopted in accordance with the laws of the State by the competent authority. 

52. The KEA and Presidential Decree were prepared and adopted in accordance with 

the law of Kronia. Although KEA was passed quicker because of the nature of 

regulation but this was a part of legal procedure of respondent. Constitutional 

authority of Speaker of the house allows him to waive the requirement for hearing. 

As it is stated in Article 59 of Kronos constitutions, the hearing is required when, a 

                                                           
 

31  ADC para 432 
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draft bill “may directly affect the national industry of Kronos, as defined by the 

Speaker of the Kronian House of Representatives”, so it is evident that it is the 

responsibility of the Speaker to identify such situation. In this case the harms made 

by Claimant to environment were not related to national industry of Kronos and the 

quick enactment of law was required to prevent further damage to environment and 

the health of people. 

53. Therefore, Respondent accomplished the requirement of due process regards to 

regulatory measures. 

4.  A regulatory Non-Compensable Measure Affecting the Property Rights 

is Allowed Under the International Law 

54. It is a recognized principle that a state has a right to control property and economic 

resources within its territory to enhance political, economic and other objectives32. 

This right at times may be exercised to the detriment of the private owners. This 

principle has been endorsed by the tribunal in Saluka where it was observed that 

“the principle that a State does not commit an expropriation and is thus not liable to 

pay compensation to a dispossessed alien investor when it adopts general regulations 

that are commonly accepted as within the police power of States, forms part of 

customary international law today”33. 

55. Similarly, the ICSID tribunal in Feldman observed that “a reasonable governmental 

regulation” “cannot be achieved if any business that is adversely affected may seek 

compensation, and … customary international law recognizes this.34” The general 

regulatory measures that substantially decrease the value of property, provided the 

right to use, enjoy, manage and control property are left substantially intact, do not 

amount to compensable expropriation35. 

                                                           
 

32 Sornarajah, p. 345 
33 Saluka, ¶ 262. 
34  (Marvin Roy) v. United Mexican States, ¶ 103. 
35  NEWCOMBE, p. 74. 
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56. A regulatory action includes measures taken by the state in wake of public interest 

in the areas of health, safety, protection of environment and maintaining public 

order36. In the present case the KEA and Decree were enacted and issued in the wake 

of public interest whereas it was of prime importance to protect the public from 

environmental damage. 

57. Therefore, the measures taken by the Respondent amounts to non-compensable 

regulatory measures and no compensation is required. 

II. Claimant Has Caused Severe Environmental Damage in Respondent's 

Territory, in Particular Through the Contamination of the Rhea River. 

58. By contamination of Rhea river thorough exploitation of lindoro, the claimant has 

breached Article 9 of BIT, according to which: “each Contracting Party shall strive 

to minimize, in an economically efficient manner, harmful environmental impacts 

occurring within its territory”. 

59. The damages made are proved by Study which demonstrated that Claimant has 

failed to avoid contamination of the Rhea River, which supplies water for the vast 

majority of the country, with toxic waste. 

60. Although the Study could not prove the causal link between diseases and 

contamination but it has concluded that concluded “the contamination of the Rhea 

River is undoubtedly a direct consequence of the exploitation of lindoro”. 

61. The Study acknowledges the presence of graspel, a toxic component released during 

the exploitation of lindoro, in the Rhea River waters and at least 10 different studies 

conducted by top-tier universities and independent researchers across the globe over 

the last 5 years have demonstrated a connection between water contamination by 

graspel and an increase in CVD in the population of the surrounding areas. 

62. Moreover, claimant by contamination of Rhea river has breached its international 

commitment for sustainable development which is also included in BIT.  

63. Therefore, based on Article 9 of BIT, the parties had agreed that: “the polluter 

should, in principle, bear the cost of pollution, with due regard to the public interest”. 

                                                           
 

36 NEWCOMBE, p. 76. 
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Request for Relief 

 Respondent respectfully requests Arbitral Tribunal to:  

a. Declare it lacks jurisdiction over the dispute on the grounds that Claimant is not 

an investor under the BIT;  

b. Declare that Claimant's requests are not admissible; 

c. In case, the Tribunal finds that it has jurisdiction, declares that Respondent’s 

counter claim is admissible 

 c. Declare that Claimant's claims be entirely rejected; and  

d. Order Claimant to pay USD 150,000,000 for the damage arising out of its 

operations in Kronos. 




