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SUMMARY OF FACTS 

1. The Ticadia - Kronos BIT was concluded on 30 June 199, ratified by Ticadia on 1 December 

1995 and Kronos on 10 August 1996. On 1 June 2000, between Kronos and Fenoscadia Limited 

concluded a concession agreement allowing Claimant to extract lindoro from a site of 

1,071,000 m2 in the Respondent’s inner territory for 80 years. In return, Claimant had to pay 

Respondent 22% of the monthly gross revenue relating to the extraction and commercialization 

of lindoro. The Agreement also provided that Claimant owned property in Respondent’s 

territory, and every two years agents of Respondent’s Ministry for Agriculture, Forestry and 

Land would carry out inspections. 

2. Fenoscadia was incorporated under the law of Ticadia in 1993 with five Ticadian nationals as 

its shareholders. In 1998, 65% of the shares with voting rights of Claimant were acquired by a 

private equity fund organized under the law of Ticadia. In 2012, three Kronian nationals 

acquired the remaining 35% shares. 

3. The Claimant’s board of directors, which in the last 5 years consisted majorly of Kronian 

nationals, is responsible for Fenoscadia’s management. Its current CEO resides in Ticadia, but 

often stays in Kronos for long durations for business. The Kronian shareholders exert 

considerable influence over Claimant’s decision-making, specifically in relation to the 

operation and management of its mining activities in Kronos. 

4. In 2010, Claimant transferred and concentrated almost all its mining activities and resources to 

Kronos and shut down its mining operations in Ticadia. Claimant remains nonetheless 

incorporated under the laws of Ticadia and all of its business management formalities including 

most meetings of the board are carried out in Ticadia. However, the decisions of the board 

gradually grew to favor its interests in Kronos, and most of these decisions were implemented 

there. 

5. As at the time of the execution of The Agreement, Respondent had neither a regulatory 

framework for the mining industry nor a comprehensive environmental regulation (except for 

internal rules for the inspections) the Agreement was virtually the only instrument regulating 

the exploitation of lindoro in the Site. Until the Nationalist Party took office in 2015, 

Respondent’s Government had multiple times publicly assured that this lack of a specific 

regulatory framework was not a risk for Claimant´s activities. 

6. Actual exploitation of lindoro started in August 2008. Since the Site was the only portion of 

Respondent’s territory where lindoro could be extracted, Claimant was the only company 

extracting lindoro in Respondent’s territory. 
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7. In October 2014, the Nationalist Party of Kronos entailed the passing of the 2015 Kronian 

Environmental Act and the creation of the Ministry for Environmental Matters, which took 

over the supervision of the Claimant’s activities for the purpose of environmental protection. 

In October 2015, the Ministry for Environmental Matters released data indicating that the 

concentration of toxic waste found in Respondent’s largest river, Rhea River, had sharply 

increased since 2010. On 15 May 2016, the Study conducted by the Federal University showed 

that graspel, a toxic component released during the exploitation of lindoro and are shown to be 

connected to the increase in CVD in the population of the surrounding areas, was present in the 

Rhea River waters. 

8. From such evidence, on 7 September 2016, Mr. Bazings issued the Presidential Decree No. 

2424 to prohibit the exploitation of lindoro in all Respondent’s territory, revoked Claimant’s 

license, and terminated The Agreement.  

9. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the 

effects of the Decree until negotiations with the Government took place. On 22 February 2017, 

the Government spokesperson announced that the Decree would not be revoked. Claimant 

withdrew its appeal to Kronos’ Circuit Court. On 27 April 2017, Claimant notified 

Respondent’s Ministry for Foreign Affairs of the dispute and of its intention to pursue legal 

remedies under the BIT if an agreement was not reached through negotiations. Respondent 

declined to negotiate and has not communicated with Claimant since. 

10. The cessation of revenues suffered by Claimant led it to completely shut down its facilities in 

Respondent’s territory. 

11. On 10 November 2010, Claimant filed its request for arbitration before the Arbitration Institute 

of the Stockholm Chamber of Commerce.  
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ARGUMENTS 

 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE CLAIMS  

1. Article 11 of the BIT provides that the Tribunal only have jurisdiction over investment dispute 

between a Contracting Party and an investor of the other Contracting Party.1 Under Article 1.4 

of the BIT, an investor as a legal person must be “an enterprise of a Contracting Party... that 

seeks to make, is making or has made an investment in the other’s Contracting Party’s 

territory”.2  

2. In a case against the Respondent State of Kronos, the Tribunal may only have jurisdiction over 

the dispute submitted by a Ticadian enterprise with an actual investment in Kronos. The 

Respondent submits that A) The Tribunal lacks jurisdiction ratione materiae because the 

economic activity conducted by Claimant is not a covered investment under the BIT; B) The 

Tribunal lacks jurisdiction personae ratione because the Claimant is not an enterprise of a 

Contracting Party, C) the Tribunal lacks jurisdiction ratione temporis because the waiting 

period has not exhausted at the date of submission and D) In any event, the dispute is under the 

exclusive jurisdiction of the Kronian Court, therefore the Claimant lacks standing before this 

Tribunal. 

A. The Tribunal lacks jurisdiction ratione materiae because the economic activity 

conducted by Claimant is not a covered investment 

3. The Tribunal does not have jurisdiction over the claims brought before it by the Claimant 

because the economic activity by Claimant is not a covered investment for the purposes of 

Article 1 of BIT. Even though article 1 of the BIT includes a non-exhaustive list3 of investments 

to be covered, it does not define the terms “investment” and therefore should be interpreted on 

the basis of the context, object and purpose of the BIT.4 As reflected in the Preamble of the 

BIT, investments are intended to promote economic cooperation and sustainable development.5  

4. The Salini test, which is the most general approach to identify the existence of investment, 

should be the applicable test because it helps assert jurisdiction ratione materiae by 

conceptualizing the term of “investment”.6 The Salini test requires that a protected investment 

must demonstrate the following characteristics: 1) contributions to host State economy; 2) a 

                                                 
1 BIT, Article 11 
2 BIT, Article 1.4  
3 BIT, Article 1.1  
4 VCLT, Article 31 
5 BIT, Preamble 
6 Romak, Award, [197-98] 
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certain duration of performance on such investment and 3) a participation in the risks of the 

transaction.7 The Respondents submit that the economic activity, i.e. the exploitation of lindoro 

by Claimant is not an investment because the exploitation of lindoro did not contribute to 

Kronos’s economy.    

1. The exploitation of lindoro did not contribute to Kronos’s economy   

5. The Respondent submits that Claimant exploitation of lindoro did not contribute to Kronos’s 

economy. As the purpose of the BIT is to develop economic cooperation and promote 

sustainable development, the notion of investment must include positive impacts on a host 

State’s development8 and as explicitly stated in the present case, any investment under the BIT 

must ultimately promote environmental protection, considering the position of Respondent as 

a developing country.9  

6. However, the Claimant’s activity in Kronos evidently goes against the nature of protected 

investment. It did not contribute to Kronos’s economy, but actually caused a monetary loss 

from Kronos’s economy by its environmental damage. The concession agreement (the 

‘Agreement’) was originally concluded with commitment by Claimant to “comply with good 

practices for sustainable exploitation of lindoro, including the disposal of any waste resulting 

from the activities directly or indirectly related to the exploitation of lindoro.”10 Although it 

created jobs for 200 people of Respondent citizens11, the Claimant eventually led to 45%-

increase in cardiovascular disease among Respondent’s population12 in nearby area,13 caused 

the surrounding Rhea River to rank the top three most polluted rivers in the world.14 Damages 

by Claimant to local environment and public health costs at least five years and USD 

75,000,000 to restore the River and already took Respondent USD 25,000,000 to supply clean 

water to local people.15 The exploitation of lindoro by Claimant has incurred an immeasurable 

loss to the Kronos’s economy to restore the environment, and millions more to support local 

people suffering from contaminated water due to its mining activity. Claimant has failed to live 

                                                 
7 Salini v. Morocco, Decision on Jurisdiction [52].  
8 MHS v. Malaysia, Award on Jurisdiction [125]. See also, C Schreuer, The ISCID Convention: A Commentary  
9 UF, [2] 
10 Exhibit 2, Art 2.2, p. 47  
11 UF, [11] 
12 UF, [22]. See also Exhibit 4, p. 51 
13 UF, [22] 
14 Exhibit 4, p. 51 
15 Answer to Request for Arbitration, [23] 
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up to its commitment to make a positive impact on economic development and sustainable 

development. 

B. The Tribunal lacks jurisdiction personae ratione because the Claimant is not an 

enterprise of Ticadia  

7. This Tribunal lacks of personal jurisdiction over the dispute because the Claimant is not an 

enterprise of Ticadia under BIT. The tribunal of Tokios Tokelés established that the nationality 

of a company should be determined according to agreed definition between contracting parties 

in individuals BITs.16 In cases where the tribunal defined investors only in terms of applicable 

law or place of incorporation, they were “explicitly” the only mentioned criterion in their 

BITs.17 Article 1.4 of the BIT requires an investor to be an enterprise of a Contracting Party 

but remaining silent as to the definition on “an enterprise of a Contracting Party”. The definition 

of “enterprise” under municipal law of Ticadia is also unknown.  

8. In the absence of treaty regulation or municipal law,  the parties must turn interpret the terms 

of treaty in good faith, and in accordance with the ordinary meaning of the terms of the treaty 

and in the light of its object and purpose on the basis of Article 31 of the VCLT.18  

9. The terms “of” in “enterprise of a Contracting Party” in its ordinary meaning, indicating 

posessive relationship of one to another,19 i.e. a genuine link between an enterprise and the 

State where it claims nationality. Also, in light of the BIT’s object and purpose which is 

expressively reflected in the Preamble,20 the BIT emphasises the importance of the stimulation 

of mutually beneficial business activity and development of economic cooperation between the 

Contracting parties.21 Accordingly, the treaty protection is granted to companies which have a 

genuine link with the State which they claim to be a national of, meaning that they must 

operate- in the territory of that State - an actual, independent and verifiable activity, produce 

or sell visible and tangible goods or services, earn profits and eventually bring out economic 

benefits for the States which are party to the treaty. A comprehensive test which best refleccts 

the purpose of the treaty should be applied.  

                                                 
16 Tokios Tokelés, Decision on Jurisdiction [52] 
17 Ibid [45, 50]. See also Saluka v. Czech Republic, [223, 229, 230] 
18 VCLT, Article 31(1)  
19 Oxford Dictionary. See also, Merriam, Webster.   
20 Aguas del Tunari v. Bolivia, Decision on Respondent’s Objection to Jurisdiction, [241] 
21 The Preamble, BIT, Record, p. 38   
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10. The Respondent submits that such a test is the one adopted by the Court in Barcelona Traction, 

namely that to establish such link between an investor and a State, a company must have its 

seat or management in their territory.22 

11. The Claimant by relying on the provisions of BIT to submit the dispute to the Tribunal, it must 

necessarily qualify as an investor under Art. 1.4 thereof. The Respondent submits that in the 

present case, the Claimant is not Ticadian national because a genuine link does not exist 

between Ticadia and the Claimant. Therefore, the Respondent invites the Tribunal to apply the 

test of substantial activity and control test and find that Claimant identity is not Ticadian, but 

Kronian. Subsequently, it falls out of the scope of protection and therefore lacks standing before 

this Tribunal. The Tribunal should dismiss the case for lack of jurisdiction as the SCC is only 

a forum for international investment dispute under the BIT.23 

1. Claimant is not a Ticadian enterprise under business test 

12. The Respondent submits that the Claimant is not a Ticadian enterprise, despite being 

incorporated in Ticadia, because it does not have substantial business activity there. In Alps 

Finance, substantial business must be reflected by an effective administration of the business 

operation, with additional elements such as: number of employees and general expenses for the 

maintenance of the location.24 The Claimant may argue that the company complied the tax 

obligations in its incorporation state annually.  However, without other evidence of operation 

and management, it cannot sufficiently establish real economic activity of the company in that 

State25. According to the tribunal in Venoklim, the Claimant’s place of incorporation is nominal 

and shall be disregarded if factual circumstances show that it is a mere shell.26 

The Respondent submits that the Claimant does not have substantial business activity in 

Ticadia, evidencing, inter alia, by its strong connection to Kronos. In 2010 and since then, the 

Claimant has shut down its activity in Ticadia and transferred to Kronos, along with its 

resources,27 this also means that since 2010, Claimant no longer contributed to its “claimed” 

home State’s economy due to the cessation of mining operation in Ticadia.  Additionally, its 

current CEO often travels to Kronos for long periods to manage and operate Claimants’ 

business,28 indicating that the Claimant’s effective seat is located in Kronos. These fact should 

                                                 
22 Barcelona Traction, Judgments[70]  
23 National Gas v. Egypt, Award [136] 
24 Alps Finance, Award [217]  
25 Ibid, [219]  
26 Venoklim v. Venezuela, Award [142] 
27 UF, [12] 
28 UF, [7] 
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prevent the Claimant from receiving the benefits of the BIT as an investor of Ticadia. The fact 

that board meetings were held in Ticadia alone29 does not suffice to prove that Claimant has 

substantial business activity in Ticadia. 

2. The Claimant is not an Ticadian enterprise under the test of fffective control 

13. The Respondent submits that the Claimant fails to demonstrate effective control of Ticadian 

nationals over the company. In Thunderbird, the tribunal ruled that effective or de facto control 

is established if the claimant exercises a significant influence on decision making of the 

company, through its actions, resources and expertise.30 In addition, the tribunal in TSA 

Spectrum v. Argentine ruled that, control can also be achieved by the power to effectively 

decide and implement the key decisions of the the enterprise’s business activity without owning 

the majority voting rights.31 In case where the respondent state and the controller of claimant 

have the same nationality, the claimant cannot sue its own state in international arbitration.32 

14. The Claimant, although claiming as a Ticadian investor, is effectively controlled by Kronian 

nationals. Kronian shareholders own 35% of the Company share,33 the board also comprises of 

a majority of Kronian nationals34. Effective control (or lack thereof) can also be demonstrated 

by the fact that Kronian shareholders exert significant influence over the Claimant’s decision-

making process, in particular in respect of the business operation and management.35 On the 

contrary, the remaining 65% is owned by a Ticadian PE fund, which has only very limited 

rights relating to voting only and is comprised of shareholders of different nationalities, 

including Ticadians and Kronians.36   

In conclusion, the Respondent submits that the true identity of the investor in this dispute is 

Kronian national and as a result, the Claimant is not a qualified investor for the purposes of 

BIT. The Claimant evidently lacks standing to bring arbitral proceedings before this Tribunal.  

C. The Tribunal lacks jurisdiction ratione temporis over the expropriation claim 

because the waiting period has not exhausted at the date of submission.  

15. The Claimant lacks of standing before this Tribunal as it fails to oblige to the waiting period 

under the BIT. The disputing parties shall comply with waiting period under the BIT before 

                                                 
29 UF, [12] 
30 Thunderbird,  Award [107]  
31 Ibid, [108] 
32 TSA Spectrum v. Argentine, Award [162] 
33 UF, [12] 
34 UF, [7] 
35 UF, [7]  
36 PO2, [2] 
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initiating arbitration proceedings.37 According to BIT Article 11.3, the Claimant may submit 

its dispute before this Tribunal only when “six months have elapsed from the date on which 

the dispute arose”. An expropriation dispute only arises when the governmental act incurred 

actual loss to the investor, threats of expropriation are not sufficient.38 Relevantly, Claimant 

submitted the dispute to SCC on 10 November 2017,39 whereas the alleged confiscation of 

concession rights and claimant’s resource only began on 14 September 2017.40 The waiting 

period has not exhausted at the day Claimant filed its request for arbitration, therefore its 

submission is inadmissible.  

D. In any event, the dispute falls within the exclusive jurisdiction of Kronos Court, 

therefore the Claimant lacks standing before this Tribunal. 

16. The Tribunal lacks jurisdiction to hear the case because the expropriation claim falls under the 

exclusive jurisdiction of Kronos Court, as agreed under the Agreement between the Claimant 

and the Respondent. An arbitral tribunal should deny jurisdiction over a contract claim as the 

BIT is not meant to act as contractual remedies or to serve as substitute to judicial proceedings 

arising from contract claims.41 A contractual dispute settlement clause should be followed by 

Contracting Party under an Agreement.42 As ruled by the tribunal in SGS Société Générale de 

Surveillance SA v Philippines, the BIT is not designed to override the exclusive jurisdiction 

clause as agreed by the parties43 and the tribunal is not allowed to exercise its jurisdiction over 

a contractual claim when the parties have already agreed on dispute settlement procedure.44 

The present dispute concerns the termination of concession rights granted on the Claimant 

under the Agreement.45 Specifically, such termination was made due to violation of 

environmental obligations under Article 2.2 of the Agreement.46 Any dispute relating to 

termination of the Agreement relating to breach of Art. 2.2 of the same shall therefore fall 

within the exclusive jurisdiction of Kronos court as agreed by both Parties under the 

                                                 
37 Wintershall v. Argentina, Award [156] 
38 Glamis Gold, Award, [328] 
39  UF, [29] 
40 PO2, [7] 
41 Abaclat and others v. Argentina, Decision on Jurisdiction, [316] 
42 Bosh et al. v. Ukraine, Award [250 – 252] 
43 SGS Société Générale de Surveillance SA v Philippines, Decisions of the Tribunal on Objections to 

Jurisdiction [134] 
44 Ibid  
45 Exhibit 5, p. 52 
46 Exhibit 2, Article 2, p. 52. See also: PO2, [6]; PO3, [3] 
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Agreement47 and not under the BIT. The Claimant’s expropriation claims relate to a contractual 

dispute, not an investment dispute, therefore the Tribunal lacks of jurisdiction to hear the claim.  

II. THE CLAIMANT’S CLAIMS ARE INADMISSIBLE BEFORE THE TRIBUNAL   

17. The Respondent submits that even if the Tribunal finds that the Claimant qualifies as an 

investor under Article 1.4 of the  BIT, it still lacks jurisdiction to hear the case at because: (A) 

Article 11 of the BIT is a fork-in-the-road provision with purpose of preventing duplication of 

legal proceedings; (B) the Claimant already submitted the dispute to another court prior to this 

Tribunal; and (C) the claims in two different proceedings share the same fundamental basis. 

A. Article 11 of the BIT is a fork-in-the-road provision 

18. A fork-in-the-road provision exists when there is a clause providing the right for investor to 

choose litigation through means of host state’s domestic courts or international arbitration.48 

Once the choice is made, it is final and irrevocable.49 Article 11 provides that parties to the 

dispute may choose to submit the dispute to either Kronos’s proceedings or SCC,50 therefore 

is a fork-in-the-road provision. The fork-in-the-road provision made to prevent multiple 

proceedings, where an investor start proceedings in both national court and international 

arbitrations dealing with the same investment dispute51 and sharing the same claims.52 

‘Submi[ssion]’ - in its plain and ordinary meaning - does not require that decisions be rendered, 

but rather precludes any future access to international arbitration once the choice on domestic 

proceedings has been made53 unless the BIT elaborates explicitly on ‘withdrawn cases.’ with 

waiver clause.54 

B. The Claimant is barred from pursuing the present claims before this Tribunal as 

it already submitted the same claims to Kronos Federal Court for resolution  

19. Article 11 of the BIT provides that international arbitration can only be submitted if the dispute 

has not submitted to any other legal forum for resolution.55 Prior to this Tribunal, the Claimant 

already voluntarily selected to settle the dispute before the domestic court of Kronos. 

                                                 
47 Ibid, Article 7 
48 Schreurer, “Travelling the BIT Route: Of Waiting Periods”, [239-40] 
49 Dolzer and Schreuer, Principles of International Investment Law, p. 216  
50 BIT, Article 11 
51 G. Kaufmann-Kohler, “Multiple proceedings”, p. 10  
52 H&H Enterprises, Award [366] 
53 M. Dimsey, The Resolution of International Investment Disputes, p. 81 
54 Netherlands – China BIT, ASEAN – China BIT 
55 Supra note 59 
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Submission of the same dispute by Claimant would trigger the fork-in-the-road provision, 

which would render the present claim inadmissible. 

1. The Claimant already resorted to domestic court in a voluntary manner 

20. On 8 September 2016, Claimant submitted the dispute before Kronos federal court,56 meaning 

that the Claimant had made a choice of dispute settlement. The fact that Claimant submitted 

different prayers for relief before each tribunal does not affect this conclusion. Otherwise, 

Claimant would have duplicated, or perhaps multiplicated, its chance to legal remedies by 

superficially modifying its prayers for relief without changing the substance. Such duplication 

contracdicts with the principal of procedural fairness between Claimant and Respondent. 

21. As per the rule of electa una via, non datur recursus ad alteram, once a choice is made, the 

Claimant cannot use other forum provided by the treaty as per the rule of “Fork in the road”. 

Although the Claimant subsequently withdrew the lawsuit,57it is impossible to change the fact 

that the Claimant has submitted the dispute to the domestic court. In addition, such withdrawal 

from lawsuit at appeal stage58 does not make any difference to the results at Kronos Federal 

Court, and the Claimant should settle the dispute accordingly to its choice.  

Thus, the Claimant is not able to submit the claim to SCC tribunal as the other forum, as it has 

made a decision to use domestic court. 

2. The Claimants has triggered the fork-in-the-road provision 

22. The Respondent submits that the Claimant cannot submit the present claims before this 

Tribunal as the same claims were previously submitted before Kronos Federal Court, therefore 

triggered the fork-in-the-road provision under Article 11. If the claims in a prior proceeding 

cover the same grounds as the claims in present tribunal, the present claims are inadmissible.59 

Even if the Claimant had withdrawn the claim at domestic courts, the Tribunal should not 

countenance the Claimant’s attempts at reformulating the same claims in these proceedings.60 

a. The Tribunal should adopt the fundamental basis test 

23. In determining whether the same claims have been submitted to both domestic and international 

fora, the fundamental basis test is to be preferred over the triple identity test because the latter 

                                                 
56 UF, [25] 
57 UF, [26] 
58 ibid 
59 Pantechniki, Award [62] 
60 Renco v. Peru, Partial Award [113] 
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is overly formalistic and susceptible to abuse.61 As recognized by the Tribunal in Chevron II, , 

triple identity test fails in most of the cases where a international investment dispute against a 

State is compared with a dispute in a national court simply because national legal systems do 

not commonly provide for the State to be sued in respect of  a breach of treaty, yet a claim on 

breach of national law may give effect to a claim on breach of treaty, 62 thus the test will never 

be favorable to Respondent State as formal factors are always different, and consequently the 

purpose of the fork-in-the-road provision will never be achieved.63 On the other hand, the 

fundamental basis test takes into accounts the nature of the claims, i.e. whether different claims 

have the same normative source, acknowledging that same facts can give rise to different legal 

claims.64 Under the fundamental basis test, claims are treated as the same if they arise out of 

the same factual or normative basis.65 

b. The provision of Article 11 suggest the adoption of the fundamental basis test 

24. In addition, the fundamental basis test should be applied because the provision of Article 11 

suggests such approach. The Respondent submits that the Tribunal should interpret Article 11 

of the BIT under Article 31.1 of the VCLT to find that fundamental basis test is the applicable 

method for the present case. Under Article 31.1 of the VCLT, “a treaty shall be interpreted in 

good faith in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context”. Accordingly, the BIT itself and its individual clauses should be interpreted effet 

utile66 in order to avoid the provisions to be superfluous.67  

25. Article 11(2) of the BIT creates choice of legal proceedings for investor for resolution 

(emphasis added) by either domestic court or domestic tribunal or the SCC.68 For further 

clarification, under Article 11.3, submission to the SCC can only be made if the investor “has 

not submitted the dispute for resolution (emphasis added)” under domestic court or domestic 

tribunal.69 Similar to the provision in US-Egypt BIT in H&H Enterprises,70 the language in 

Article 11.2 and Article 11.3 of BIT provides for an SCC arbitration tribunal only to the extent 

that the dispute had not been submitted to competent domestic courts.71 Additionally, the 

                                                 
61 CME v. Czech Republic, Legal Opinion by C. Scheurer [56] 
62 Chevron II, 3rd Interim Award on Jurisdiction, [4.76] 
63 Ibid. See also, H&H Enterprise, Award, [367] 
64 Pantechiniki, Award, [62] 
65 Ibid 
66 Murphy, Partial Award on Jurisdiction, [171] 
67 Murphy, Expert Opinion of Steven R. Ratner, [9] 
68 BIT, Article 11.2  
69 BIT, Article 11.3  
70 US – Egypt BIT, Article VII 
71 H&H Enterprise, Award [366] 
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language of Article 11 requires that the dispute at hand not to be submitted to other dispute 

resolution procedures, thus, the question of admissibility is whether the same dispute was 

previously submitted to any other courts or tribunals, i.e. the subject matter of the dispute.72  

The subject matter of two legal proceedings is similar if the claims share the same fundamental 

basis.73 

c. The Claimant has triggered the fork-in-the-road provision under the fundamental 

basis test 

26. The Respondent submits that the claims in the two proceedings share same factual basis – they 

both arises out of the issuance and implementation of the Decree. One day after the issuance 

of the Decree on 7 September,74 the Claimant submitted claims before the Kronos federal 

court,75 requesting the Kronos court to: 1) declare the Decree to be unconstitutional;76 2) 

suspend the effects of the Decree for negotiations with the Government;77 and 3) clarify 

possible impacts of the Decree on Claimant’s activity.78 In the present proceedings, the 

issuance of the Decree also forms the basis of the expropriation claim. Furthermore, its request 

is based on the effect of the Decree’s implementation on Claimant’s activity and resource in 

Kronos.79 A common factual basis therefore exists between the two claims.  

27. The Respondent further submits that the claims in the two proceedings arises out of the same 

normative source, i.e. concession rights granted to Claimant. In the prior domestic proceedings 

in Kronos, the Claimant’s claims relied on the same concession right in questioning possible 

impacts on such entitlement,80 claiming that the interference of Kronian Government was 

targeted to take out of its business.81 Such question on Kronos’s interference made in domestic 

proceedings overlap with elements that give rise to expropriation claim, i.e the intentional 

nature of the act aiming at the Claimant and the damage suffered from targetting measure.82 

28. In other words, the judgment in Claimant’s submission before Kronos federal court will 

necessarily affect the result of the present arbitration83 Once the Decree is deemed 

                                                 
72 Ibid, [367] 
73 Ibid, [368 – 370] 
74 UF, [25] 
75 Ibid 
76 PO2, [3] 
77 UF, [25] 
78 PO2, [3] 
79 Request for Arbitration, [16 – 19] 
80 UF, [25] 
81 ibid 
82 Request for Arbitration, [19] 
83 PO3, [2] 
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unconstitutional, the Respondent is likely to be found by this Tribunal in breach of due process 

obligation under the BIT, thus entitling the Claimant to compensation thereunder from the 

Respondent.  

29. For this reason, the Respondent submit that, to determine the trigger of the fork-in-the-road 

provision in the case at hand, the “fundamental basis” test adopted in the H&H Enterprises 

should be preferred. As the Claimant had already made its choice of forum to be the Kronos 

Federal Court, the Respondent submits that the fork-in-the-road provision under Article 11.3 

of the BIT has been triggered. Thus, the Tribunal does not have jurisdiction over the Claimant’s 

case. The legal doctrines non bis in idem and res judicata precluded this Tribunal from 

admitting the Claimant’s request, which would constitute a procedural abuse. 

III. THE ENACTMENT OF THE DECREE, ITS EFFECT AND OTHER RELATED 

ACTS (RESPONDENT’S MEASURES) DO NOT AMOUNT TO UNLAWFUL 

EXPROPRIATION 

30. By issuing the Decree, Respondent does not violate Article 7 of the BIT since (A) no 

expropriation arises in this case and (B) even if it does, such an expropriation is lawful. (C) In 

any event, Respondent’s measure are exempted by virtue of Article 10 of the BIT as necessary 

to protect human health. 

A. Respondent’s issuance and enactment of the Decree does not amount to 

expropriation 

31. Respondent’s measure does not constitute an expropriation in violation of Article 7 of the BIT. 

Particularly, (1) there is no direct expropriation since neither was Claimant’s investment 

appropriated by the State nor transferred to a third Party, and (2) there exists no indirect 

expropriation since Respondent’s measure is a valid exercise of police power. 

1. Respondent’s measures do not amount to direct expropriation 

32. Direct expropriation has been consistently defined by investment tribunals as a permanent 

deprivation of an investor’s investment.84 The Tribunal in Teinver v. Argentina further noted 

that without a transfer of title, a measure is not a direct expropriation. 85 

33. In the present case, there was no transfer of title to Claimant’s investment. Article 2 of the 

Decree provides that “all government contracts, licenses, and concessions for the exploitation 

of lindoro … are terminated”. The Decree gives effect to termination of the exploitation of 

                                                 
84 Burlington v. Ecuador, Decision on Liabilities, [506]; Quiborax v. Bolivia, Award, [200] 
85 Teinver v. Argentina, Award, [964] 
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lindoro without transferring it to a different beneficiary, thus not constituting a direct 

expropriation. 

34. Claimant may rely on Article 4 of the Decree, which allows for seizure of extracted lindoro, to 

raise a claim of direct expropriation. However, in the words of Article 4, the seizure is “by way 

of security for such compensation”, meaning that as long as Respondent is compensated for 

environmental damages, extracted lindoro will be returned to Claimant. Since the act of seizing 

is not permanent, it does not amount to a direct expropriation. 

2. Respondent’s measures do not amount to indirect expropriation 

35. Even though the issuance and implementation of the Decree may result in economic difficulty 

for Claimant, Respondent’s measure do not constitute an indirect expropriation since (a) they 

are a valid exercise of police power and (b) the measures are proportional to the public interests 

Respondent aims to protect. 

a. Respondent’s measures fit within the scope of police power 

36. It is recognized by customary international law that a valid exercise of police power does not 

amount to an expropriation. The Tribunal in Saluka particularly recognized “the principle that 

the State adopts general regulations that are ‘commonly accepted as within the police power of 

States’ forms part of customary international law today”, and the State is not liable to 

compensate for such measure.86 In this instance, the Tribunal in Quiborax v. Bolivia, in which 

the expropriation claim arose out of a cancellation of concessions, held that such cancellation 

is a legitimate exercise of police power and not a compensable taking as it was a penalty for 

Claimant’s violation of domestic law.87 Likewise, Respondent’s measures in this case shall not 

be deemed an expropriation since (i) the measures were based on Claimant’s violation of the 

KEA, (ii) sanctions for such violation give effect to termination of the exploitation of lindoro 

and (iii) the measures were carried out in accordance with due process of law.88 

i. The measures were based on Claimant’s violation of the KEA 

37. The KEA “dictated miners to protect the waters of the regions where the extraction took place 

from toxic mine waste”.89 Claimant failed to abide by this requirement when the exploitation 

of lindoro released graspel and other toxic substances into the environment and seriously 
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damaged the surrounding water, making the Rhea River among top three most polluted river 

in the world.90 

ii. Sanctions for Claimant’s violation give effect to termination of the exploitation of 

lindoro 

38. As provided by the KEA, failure to protect the surrounding water can be subject to penalties 

including “fines, the immediate withdrawal of environmental licenses with the forfeiture of 

facilities, and the obligation to compensate for the environmental damage”.91 By issuing the 

Decree which has the same effects with those sanctions, Respondent acted within its police 

power. 

39. Among these penalties, offenders of the KEA must be subject to immediate withdrawal of 

environmental licenses. In the present case, as provided by Article 2.2.2 of the Concession 

Agreement, environmental licenses represent Respondent’s approval of Claimant’s business 

activities,92 meaning that lacking such certificates, Claimant cannot continue its operation and 

the exploitation of lindoro shall terminate. Therefore, the termination of concession rights 

provided by the Decree is merely a penalty for Claimant’s violation of its obligations under the 

KEA. 

iii. Respondent’s measures were enacted in accordance with due process of law 

40. The Tribunal in Quiborax v. Bolivia held that for an exercise of police power to be exempt 

from liability to compensate, the measure must be enacted in accordance with due process of 

law. As stated by the Tribunal in ADC v. Hungary, due process of law in expropriation context 

demands an opportunity for Claimant to raise a challenge against the depriving measure which 

is already taken or about to be taken.93  In the case at hand, Claimant did raise its claim against 

the measure to domestic court seeking for a suspension of the Decree’s effect.94  The fact that 

Claimant subsequently dropped the claim does not mean there is no due process. 

41. Claimant may argue that Respondent failed to comply with due process by waiving the public 

hearing required for the passing of the KEA. However, as provided by Article 59 of the Kronian 

Constitution, a public hearing is only required when the draft bill directly affects national 

industry of Kronos, an occurrence that shall be defined by the Speaker of the House. 
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Accordingly, should the KEA is determined as not affecting Kronian national industry, the 

public hearing can be waived without disregarding due process of law. 

b. Respondent’s measures are proportional to the public interests Respondent aims 

to protect 

39. Even if Respondent’s measures cannot be justified as an exercise of police power, the measures 

still do not amount to indirect expropriation since they are proportional to the legitimate 

objectives that Respondent pursued. In distinguishing between indirect expropriation and 

regulatory measures protecting public interest, investment tribunals also examine the principle 

of proportionality.95 As held in PL Holdings v. Poland, to satisfy the test of proportionality, the 

measure must not be excessive in that its advantages are outweighed by its disadvantages.96 

The Tribunal further held that to justify a measure as severe as a dispossession, the situation 

must be dire and Claimant is unwilling or unable to improve the problem.97 

40. In this case, the damages caused by Claimant’s activities are severe. The exploitation of lindoro 

released toxic substances and heavy metals into the Rhea River, placing it among three most 

polluted rivers in the world. Since the Rhea River is a supply of water for the vast majority of 

Kronian, they are now at risk of consuming heavy metals and toxic substances including 

graspel, which has been confirmed by at least ten credible studies in the world as a causing 

factor of Mirocephaly and Cardiovascular disease among the local people. 

41. Further, Claimant has been shown to be unwilling in mitigating the damages caused to the 

environment and population’s life in Kronos. Since the issuance of the Study – a notice of 

Claimant’s violations of environmental obligations and their consequences on public health, 

never has Claimant acknowledged its responsibility for the distressing circumstance in Kronos 

or at least addressed the problem. Instead, Claimant merely reminded people of the benefits it 

had brought to Kronos and attacked the measures taken by Respondent.98 

42. Upon this situation, Respondent issued the Decree to avoid permanent contamination of the 

Rhea River which also threatens the well-being of the vast majority of Kronian. In fact, 

notwithstanding a short period of time after its issuance in 2016, the Decree has proved itself 

to be an effective measure which has contributed to the decrease of levels of Microcephaly and 

                                                 
95 Tecmed v. Mexico, Award, [122] 
96 PL Holdings v. Poland, Award, [384] 
97 PL Holdings v. Poland, Award, [387] 
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Cardiovascular disease, as recorded in 28 June 2018.99 Respondent submits that positive effects 

within the first two years are sufficient to show that the Decree is proportional. 

B. Even if there is an expropriation, it is lawful under Article 7 of the BIT 

43. Article 7 of the BIT provides for four conditions to determine a lawful expropriation, namely 

(1) public purpose, (2) non-discrimination, (3) due process of law and (4) compensation. 

Respondent did not unlawfully expropriate Claimant’s investment since it has fulfilled the first 

three conditions and under this BIT, particularly Article 9.2, environmental measures are 

exempted from the liability to compensate. 

1. Respondent’s measures were enacted for a public purpose 

44. For a measure to be justified as serving a public purpose, there must exist a social interest100 

and the measure must contribute to the protection of that interest. 101 In the words of the 

LIAMCO tribunal, the state is “free to judge for itself what it considers useful or necessary for 

the public good”. 102 Therefore, the Tribunal should accept Respondent’s right to determine 

that the contamination of the Rhea River in this case is a social interest worth of protection. 

45. Furthermore, Respondent’s measure is also capable of furthering this purpose. Particularly, 

Article 2 of the Decree gives effect to termination and prohibition of the exploitation of lindoro, 

which was identified as having caused the contamination of the Rhea River.103 This provision 

aims at eliminating the risk to pollution, thus preventing further damages on the environment.  

For the reasons above, Respondent’s measures fulfil the public purpose condition. 

2. Respondent’s measures are non-discriminatory 

46. As stated in the ELSI case, in order to establish when a measure is discriminatory, there must 

be an intentional treatment in favor of a national against a foreign investor, and that is not taken 

under similar circumstances against another national.104 In this case, however, neither the State 

had an intention of discriminating Claimant in favour of national companies nor there exists a 

national company in similar circumstances as Claimant’s. 

47. It is clear that Respondent did not aim at protecting national companies over Claimant by 

issuing the Decree. There is no provisions in the Decree that allows a national company to 

replace Claimant as a new lindoro mining operator. Additionally, Claimant may argue that the 
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Decree does not aim at other mining industries whose tailings also contain graspel.105 However, 

those mining operators are not in the same circumstances with Claimant’s. It is also crucial to 

note that different amounts of graspel, or toxic substance in general, released into the 

environment lead to different situations. In the present case, there is no evidence showing any 

other mining operators in the Rhea River area infiltrating graspel into the Rhea River to the 

point that it is now among top three most polluted rivers in the world. As a result, Claimant is 

the only company that contaminates the Rhea River. 

48. Claimant may also argue that there was discrimination when Respondent negotiated to restart 

the exploitation of lindoro in 2019 with an Ibian enterprise. In this instance, the burden of proof 

lies on Claimant to successfully make such a claim.106 However, Claimant has made unfounded 

allegation when it relied on the magazine – a mere subsidiary source to claim a measure which 

Respondent never committed. The magazine can only provide uncollaborated hearsay evidence 

which cannot discharge Claimant’s “preponderance of evidence” burden.107 

3. Respondent heeded due process of law 

49. As established above, Respondent’s measures were enacted in accordance with due process of 

law since the standard of due process in expropriation context only requires a chance for 

Claimant to raise a challenge against the depriving measure, which was accorded in this case, 

and the KEA was passes pursuant to Article 59 of the Kronian Constitution. 

4. Respondent is exempt from the liability to compensate for issuing an environmental 

obligation.  

In this particular case, Respondent’s measures are exempt from compensation since (a) 

compensation for an expropriation is offset by Claimant’s financial penalty for violating the 

KEA and (b) under this BIT, Respondent does not have to compensate for an environmental 

regulation. 

a. Compensation for an expropriation is offset by Claimant’s financial penalty for 

having violated the KEA 

By violating the obligation to protect the surrounding water, Claimant is subject to penalties 

including fines and compensation for environmental damage.108 Apart from paying for the 

decontamination of the Rhea River, Claimant is also required to pay for having violated the 
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KEA. This obligation has not been met and therefore, it should be offset by Respondent’s 

liability to compensate for issuance of the Decree. 

b. Under this BIT, Respondent does not have to compensate for an environmental 

regulation 

50. As instructed by Article 31 of VCLT, Article 7 must be interpreted in line with the context and 

purpose of the whole treaty. In other words, interpretation of the BIT should not create a battle 

between Article 7 and the treaty’s purpose and other provision.109 

51. From the very beginning, the Preamble provides that investment promotion should be 

conducted in a way that fosters sustainable development, which includes the responsibility to 

protect the environment. Therefore, requesting Respondent to compensate would impede the 

BIT’s strong emphasis on environmental protection by creating a financial obstacle to this 

purpose. Article 9.2 of the BIT even specifically requires that in issuing an environmental 

regulation, a State must act in an economically-efficient and cost-effective manner. Should 

Respondent has to pay for issuing a Decree aiming to protect the environment, the measure is 

by no means economically-efficient or cost-effective. 

52. Therefore, in order to produce an effective interpretation of the BIT, environmental regulation 

makes an exception to the condition regarding compensation under Article 7. 

C. In any event, Respondent’s measure is justifiable by virtue of Article 10 of the BIT 

53. Respondent submits that even if the Tribunal finds the challenged measures to constitute 

unlawful expropriation, Respondent is still exempt from liabilities since the Decree is a valid 

exercise of the General Exception clause. Indeed, (1) Article 10 has an effect of precluding 

liabilities and Respondent’s measure is (2) necessary to protect human health, (3) not applied 

in an arbitrarily or unjustifiably discriminatory manner and a disguised restriction on 

international trade or investment. 

1. Article 10 has an effect of precluding liability 

54. Article 10, acting as a general exception clause, is capable of exempting liabilities of conducts 

that fall under it since (a) the plain language of this provision provides so and (b) interpreting 

in the opposite would violate the principle of effectiveness in treaty interpretation. 

a. The plain language of Article 10 exempts liabilities for conducts falling under it 
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55. Under customary international law, compensation is only due for “injury caused by the 

internationally wrongful act”,110 which arises out of a State’s breach of international 

obligations.111 In this case, the language of Article 10 makes clear that any measure falling 

within its scope is not a breach of the treaty obligation and therefore, does not incur the liability 

to compensate. This position is also supported by the Tribunal in LG&E v. Argentina which 

found “Article XI establishes the state of necessity as a ground for exclusion from wrongfulness 

of an act of the State, and therefore, the State is exempted from liability”112. 

56. Article 10.1.a of the BIT provides that “for the purpose of this Agreement, each of the 

Contracting Parties may adopt or enforce measure necessary to protect … human health”. The 

word “may” indicates that this treaty allows Contracting States to take a measure falling within 

the scope listed in the following subparagraphs. Accordingly, should Respondent’s measures 

satisfy conditions under Article 10, they are not prohibited by the BIT and thus, do not amount 

to a BIT’s violation, particularly expropriation. 

b. The opposite interpretive approach of Article 10 would violate the principle of 

effectiveness in treaty interpretation. 

57. The principle of effectiveness is a principle underlying paragraph 1 of Article 31 VCLT.113 

This rule implies that a provision of a treaty is adopted to be applied.114 As a result, in the 

interpretation of a treaty, its terms must be read in a way that gives them effect and not to render 

them meaningless.  

58. Should Article 10 is interpreted not to bar liability, the meaning of the word “may”, which is 

construed as allowed and accepted by the treaty, will be denied. Furthermore, this interpretation 

renders the existence of Article 10 meaningless since without a general exception clause, a state 

can always take such an action and bear the consequence after that. 

2. Respondent’s measures are necessary to protect human health 

59. The issuance of the Decree is justified under Article 10 as necessary to protect human health 

since (a) it is a measure aims to protect human health and (b) it contributes to the reduction of 

health risks posed by the exploitation of lindoro. 

                                                 
110 ARSIWA, Article 31 
111 ARSIWA, Article 2 
112 LG&E, Decision on Liability, [261] 
113 Daniel Rietiker, “The Principle of “Effectiveness” in the Recent Jurisprudence of the European Court of 

Human Rights: Its Different Dimensions and Its Consistency with Public International Law – No Need for the 

Concept of Treaty Sui Generis”, p. 256 
114 Ibid.  
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a. Respondent’s measures aim to protect human health 

60. The Decree terminated the exploitation of lindoro, which was believed to have caused the 

epidemic of Microcephaly and Cardiovascular disease, both of which were non-existent prior 

to Claimant’s operation within Kronos’s territory.  

61. Even though the Study has not concluded that there is a causal link between the exploitation of 

lindoro and the two diseases, Respondent still has the right to take precautionary measure to 

safeguard its people’s lives. This right is provided for in Article 5 of the Protocol on Water and 

Health to the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes, whose obligations are also adopted by the KEA. Respondent must be 

bound by the KEA to give priority to the protection of human health over a lack of scientific 

evidence and economic impacts of the measures.  

b. Respondent’s measures are necessary 

62. In its ordinary meaning,115 the word “necessary” is defined as “required to be done”.116 

Therefore, a necessary measure is not confined to those without which the objective cannot be 

attained. The tribunal in Continental Casualty case also supported the approach of ordinary 

meaning of the term ‘necessary”. Accordingly, the ICJ found that for a measure to be necessary, 

it must contribute materially to the objective pursued.117 In this case, the Decree terminates the 

exploitation of lindoro which is believed to have caused the epidemic of Microcephaly and 

Cardiovascular disease, thus preventing the spread of risk to human health. Furthermore, the 

fact that the Decree has shown improvement to the problem within only two years118 has proved 

the measures to be necessary as they can contribute to the protection of public health. 

3. Respondent’s measure is not applied in an arbitrarily or unjustifiably 

discriminatory manner and a disguised restriction on international trade or 

investment. 

63. According to Article 10 of the BIT, for measure to be justified, it must also qualify requirements 

under paragraph 2, namely that (a) the measure not applied in an arbitrarily or unjustifiably 

discriminatory manner and (b) not create a disguised restriction on international trade or 

investment. 

                                                 
115 VCLT, Article 31 
116 Black Law dictionary, Oxford dictionary 
117 Continental Casualty, Award, [196]  
118 PO3, [1] 
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a. Respondent’s measure was not applied in a manner that creates an arbitrary or 

unjustifiable discrimination 

64. This requirement refers to a discrimination which is arbitrary or unjustifiable. Therefore, the 

first question to be examined is whether a discrimination exists and second, whether such 

discrimination is arbitrary or justifiable. 

65. As established in the claim of expropriation, Respondent’s measure does not create a 

discrimination since there is no comparator available and Respondent did not have a 

discriminatory intent in issuing the Decree. 

b. Respondent’s measure does not create a disguised restriction on international 

trade or investment 

66. As to its ordinary meaning, "to disguise" means "conceal beneath deceptive appearances”. 119 

However, Respondent does not have any underlying motive to hamper international trade 

investment and the Decree serves the only purpose of protecting public interests. Nothing in 

the Decree aims at according advantages for any other entity than the people of Kronos who 

have been suffering from environmental damage and serious diseases result from it. 

IV. RESPONDENT’S COUNTERCLAIM IS ADMISSIBLE 

67. The counterclaim submitted by Respondent is admissible since (A) both Parties have made 

consent to have the counterclaim arbitrated and (B) the close connection requirement is 

inapplicable in the present case because it does not exist under the SCC Arbitration Rules and 

the applicable law. However, (C) even if such connection is required, the counterclaim is still 

admissible since there is a close connection between the counterclaim and primary claim.120 

A. Both Parties have made consent to have the counterclaim arbitrated 

68. In investment treaty arbitration, consent is achieved by the respondent State making an offer to 

arbitrate when it ratifies the investment treaty and the investor accepting that offer in principle 

when he fills the request for arbitration.121 The scope of such a consent is manifested in (1) 

Article 11.1, (2) 11.5 of the BIT and (3) Article 9 of the SCC Arbitration Rules 2017. 

                                                 
119 EC – Asbestos, Report of the Panel, [8.236] 
120 Metal-Tech v. Uzbekistan, Award, [407]; Saluka, Partial Award, [55], [57] 
121 Metal-Tech v. Uzbekistan, Award, [407] 
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1. Scope of disputes defined under Article 11.1 provides that Respondent can raise a 

claim 

69. The scope of the State’s offer is defined in  the  investment  treaty,  in  particular  in  the  dispute  

resolution  clause  of  that  treaty. When an investor initiates an arbitration under the treaty, he 

accepts the offer within the scope defined in the treaty.  

70. In the present case, the dispute resolution provision in the BIT provides that “an investment 

dispute is a dispute between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to … (c) an alleged breach of any right conferred or created by this 

Agreement with respect to an investment”. The terms “between a Contracting Party and an 

investor of the other Contracting Party” imply that disputes under Article 11 of the BIT are not 

restricted to disputes initiated by an investor against a Contracting Party.  

2. Article 11.5 suggests Claimant’s consent over the submission of a counterclaim 

71. Article 11.5 provides that “a Contracting Party shall not assert, as a defense, counterclaim, right 

of set-off or otherwise, that the national or company concerned has received or will receive… 

indemnification or other compensation for all or part of its alleged damages”. The Contracting 

Parties could have prohibited the submission of all kinds of counterclaim; however, the 

exclusion of one specific kind of counterclaim suggests that Claimant consents with the 

submission of counterclaim by Respondent, as long as it is not related to the matter of a national 

or company receiving indemnification or other compensation. This position is also supported 

by the Tribunal in David Aven v. Costa Rica which held that the exclusion of some kninds of 

counterclaims provides possibilities for submission of a counterclaim.122 Respondent’s 

counterclaim in the present case does not fall within the scope of such exclusion. 

3. The SCC Arbitration Rules allows for the submission of a counterclaim 

72. According to Article 9.1.iii SCC Arbitration Rules 2017, Respondent may submit a statement 

of counterclaims as an Answer to the Request for Arbitration of Claimant.  

73. Claimant, by submitting the dispute before the Arbitration Institute of the Stockholm Chamber 

of Commerce, agreed with its Arbitration Rules, including the possibility of Respondent 

submitting counterclaims. Therefore, Claimant consented to the submission of counterclaims 

by Respondent. 

B. The requirement of a close connection between the counterclaim and the primary 

claim is inapplicable 

                                                 
122 David Aven v. Costa Rica, Award, [728] 
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74. Under the BIT and SCC Rules, which are the only legal instruments governing submission of 

a counterclaim in the present case, the counterclaim can be entertained regardless of a close 

connection with the primary claim. Indeed, Article 11 of the BIT and Article 9 of SCC Rules 

recognize the State’s right to submit a claim yet make no reference to whether such a claim is 

closely linked to Claimant’s primary claim. Furthermore, the two Contracting Parties are 

encouraged to apply the standard provided under the existing investment treaty rather than case 

law, in order to stimulate transparency in the context of treaty-based investor-State 

arbitration.123 As a result, the Tribunal should not base on the close connection requirement 

offered under case law to decide the admissibility of the counterclaim in this case. 

C. There is a close connection between the counterclaim and primary claim 

75. Even if the close connection is required since both (1) factual and (2) juridical links124 existed 

in this case. 

1. There is a factual link in this case 

76. A factual link exists when both the principal claim and the counterclaim are based on the same 

investment, or the alleged lack of sufficient investment, in relation to the same Concession.125  

In this case, the counterclaim and the prior claim raised by Claimant have a factual link, because 

they are both based on the same investment, namely, concession rights on exploitation of 

lindoro. 

2. The juridical link exists in this case 

77. The juridical link demands that both counterclaim and primary claim arise out of the same legal 

instrument that provides for rights and obligations of the parties.126 In the present case, 

Respondent submits that the counterclaim and primary claim both arise from the Parties’ 

obligations under the BIT.  

78. Claimant may argue that an investor is not a contracting party to the BIT, therefore bears no 

obligations. However, precedents have shown the otherwise. Investors are free from 

obligations only when IIAs lay none on them. In this instance, the Tribunal in David Aven v. 

Costa Rica127 found that a general exception clause imposes, at least implicitly, some 

                                                 
123 United Nations Commission on International Trade Law, “Settlement of commercial disputes: Applicability 

of the 

UNCITRAL rules on transparency to the settlement of disputes arising under existing investment treaties”, p. 10 
124 Urbaser v Argentina, Award, at [1151] the Tribunal held that a close connection requires a factual link and 

juridical link 
125 Urbaser v Argentina, Award, [1151]  
126 Saluka, Partial Award, [76] 
127 David Aven v. Costa Rica, Award, [732], [734] 
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obligations to investors. Particularly, Article 10.9.3.c of DR-CAFTA provides that nothing 

shall be “construed to prevent a Party from adopting or maintaining measures … necessary to 

secure compliance with laws and regulations that are not inconsistent with this Agreement”. 

According to the Tribunal, measures adopted by the State under Article 10.9.3.c must be 

compulsory for everybody under the jurisdiction of the State, including foreign investors. 

Therefore, investors have the obligation under the DR-CAFTA to abide and comply the 

environmental domestic laws and regulations. Likewise, Claimant in this case is obliged to 

abide by environmental obligations under the KEA, which it breached by contaminating the 

Rhea River. 

79. Claimant’s obligations under the BIT also arise from Article 9.2, which states explicitly that 

“the polluter should, in principle, bear the cost of pollution”. Accordingly, Claimant is required 

to compensate Respondent for the environmental damages it has caused by exploiting lindoro.  

80. For the reasons above, the two claims have a juridical link since the counterclaim is based on 

Article 9.2 and 10 of the BIT, while the primary claim is based on Article 7 concerning 

expropriation. Respondent’s counterclaim is, therefore, admissible.  
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PRAYERS FOR RELIEF 

81. Respondent respectfully requests this Tribunal to find that it lacks jurisdiction, since: 

(1) The economic activity conducted by Claimant is not an investment 

(2) Claimant is not an enterprise of a Contracting Party 

(3) The Tribunal lacks jurisdiction over the dispute 

(4) This dispute falls exclusively under jurisdiction of Kronian Courts 

82. Should the Tribunal find that it has and should exercise jurisdiction, Respondent urges it to 

recognize that: 

83. Respondent’s measures do not violate Article 7 of the BIT since: 

(1) Respondent’s measure do not amount to direct expropriation 

(2) Respondent’s measures do not amount to indirect expropriation 

(3) Even if there is expropriation, it is lawful under Article 7 

(4) In any event, Respondent’s measures are justified under Article 10 as necessary to 

protect human health 

84. Respondent’s counterclaim is admissible since: 

(1) Both Parties have made consent to have a counterclaim admitted 

(2) The close connection requirement is inapplicable 

(3) Should it is required, Respondent’s counterclaim is still admissible since both factual 

and juridical link exist in this case. 


