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STATEMENT OF FACTS 

1. In June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos 

(“Respondent”) concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (“TK-BIT”).1  

 

2. Since there were no national companies in Kronos with the required expertise to 

extract the metal, in November 1998, Respondent invited foreign companies and 

Fenoscadia Limited won the public auction on 20 April 2000. In June 2000, 

Fenoscadia Limited (“Claimant”), a limited liability company incorporated under 

the laws of Ticadia,2 and Respondent entered into a Concession Agreement 

(“Agreement”) for the extraction of lindoro, which is a high value rare earth 

metal.3  

 

3. Respondent did not have a regulatory framework for the mining industry upon 

the execution of the Agreement.4  

 

4. In 2010, Claimant effectively shut down all its mining operations in Republic of 

Ticadia and transferred all its activities and resources in the Republic of Kronos.5 

Further, for the past five years all of its decisions were aligned with Kronos’s 

interests.6 

 

5. Claimant’s management is in the hands of a board of directors elected by its 

shareholders. For the past five years, the board has comprised of a majority of 

Kronian nationals. These Kronian nationals exert considerable influence over 

                                                           
1 ¶32, §1, UF 
2 ¶32, §6, UF 
3 ¶33, §8, UF. 
4 ¶33, §10, UF. 
5 ¶33, §12, UF. 
6 Ibid.  
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Claimant’s decision-making specifically in relation to the operation and 

management of its mining acitivies in Kronos, due to their experience and 

expertise in the mining industry acquired in other countries.7 

 

6. The Kronian Environmental Act was subsequently passed, authorizing the 

Ministry for Environmental Matters to conduct inspections on mining companies.8 

 

7. In October 2015, the Ministry for Environmental Matters in Kronos released data 

indicating that the concentration of toxic waste found in Respondent’s largest 

river, the Rhea River, had sharply increased since 20109.  

 

8. In May 2016, the Kronian Federal University published a study, which concluded 

that the contamination of the Rhea River is undoubtedly a direct consequence of 

the exploitation of lindoro.10 However, the study does not establish a causal link 

between the exploitation of lindoro and the rising incidence of specific diseases 

such as microcephaly and cardiovascular disease.11 But there are other 10 different 

studies conducted by top-tier universities and independent researchers over the 

last 5 years that the graspel and increase in CD has a connection.12  

 

9. In September 2016, Bazings issued Presidential Decree No. 2424 (“PD 2424”) which 

provides for the following: (1) the prohibition of the exploitation of lindoro; (2) the 

revocation of Claimant’s licenses; (3) the termination of the Concession 

Agreement; and (4) the confiscation of the extracted lindoro from Claimant’s 

premises.13 Claimant also applied to the Kronos federal court seeking the 

                                                           
7 ¶33, §7, UF. 
8 ¶35, §18, UF. 
9 ¶35, §20, UF. 
10 ¶35, §22, UF. 
11 ¶¶35-36, §22, UF. 
12 Id. 
13 Arts. 1-4, PD 2424. 
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suspension of the effects of14 and to declare as unconstitutional15 PD 2424. 

 

10. Also in September 2016, Claimant applied to the Kronos federal court seeking to 

suspend the effects of the PD 2424 until negotiations with the government.16 

Between the issuance of the Decree and the filing for arbitration, Respondent 

demanded that Claimant, as a pre-requisite for negotiations to re-instate the 

exploitation of lindoro, acknowledge its responsibility for the environmental 

pollution and health consequences alleged by Respondent.17 

 

11. In February 2017, Respondent announced that PD 2424 would not be revoked. 

Claimant subsequently withdrew its appeal to Kronos’ Circuit Court18 as the 

proceedings to invalidate PD 2424 were evidently futile.19 Claimant also notified 

Respondent’s Ministry of Foreign Affairs that it would pursue the legal remedies 

under the Ticadia-Kronos Bilateral Investment Treaty (“TK-BIT”) if an agreement 

was not reached through negotiations.20  

 

12. In November 2017, Claimant filed its Request for Arbitration before the 

Arbitration Institute of the SCC.21 

 

 

 

                                                           
14 ¶36, §25, UF. 
15 ¶56, §3, PO2. 
16 ¶36, §25, UF. 
17 ¶56, §6, PO2. 
18 ¶36, §27, UF. 
19 ¶59, §2, PO3. 
20 Ibid. 
21 ¶37, §29, UF. 
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SUMMARY OF ARGUMENTS 

JURISDICTION 

13. Respondent respectfully contest the Tribunal’s jurisdiction since, first and 

foremost, Claimant is not an investor under the provisions of the Ticadia-Kronos 

BIT. Second, Kronian Courts acquire exclusive jurisdiction over all disputes as 

provided under Article 7 of the Concession Agreement. And lastly, the 

Respondent’s counterclaims are admissible before this tribunal. 

 

MERITS 

14. In any event that this Tribunal were to assume and exercise jurisdiction, 

Respondent asserts that the measuress were not expropriatory, but rather in 

exercise of Kronos’ regulatory power. Observing the State’s legitimate purpose, 

due process as well as non-discrimination and proportionality of the measuress. 

Further, the PD served Kronos’ obligation with regard to the environmental and 

health responsibility in response to Fenoscadia’s detrimental practices. 

 

15. Finally, if the Tribunal were to accept Claimant’s unmeritorious allegations, the 

compensation should not be awarded due to the Claimant being the polluter in 

the present case for contaminating the Rhea river. 

 

 

 

 



5 
 

ARGUMENTS 

PART ONE: JURISDICTION 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE CLAIMANT AS IT 

IS NOT AN INVESTOR UNDER THE TICADIA-KRONOS BILATERAL 

INVESTMENT TREATY (TK-BIT).  

 

16. In 2010, Claimant committed two acts which in effect completely abandoned its 

Ticadian nationality, to wit: first, in 2010 Claimant effectively shut down all its 

mining operations in the Republic of Ticadia and second, it transferred and 

concentrated all its mining activities and operations in the Republic of Kronos. 

These two acts of the Claimant result to a total abandonment of Claimant’s 

Ticadian nationality which in effect makes this Tribunal jurisdiction contentious.  

 

17. This Tribunal is precluded from hearing the case for three reasons - first, Claimant 

is a Kronian National at the time it submitted its request for Arbitration; second 

Claimant is effectively a Kronian national by applying the effective control test; 

and third, Claimant has no genuine link with the country of its incorporation and 

shall not be granted the TK-BIT protection.   

 

A. Claimant is not considered an investor under the provisions of TK-BIT. 

 

18. Article 11 of the TK-BIT provides that, an investment dispute refers to a dispute 

between a Contracting Party and an investor of the other Contracting Party arising out of 

or relating to a (a) an investment agreement between that Contracting Party and such 

person or enterprise; (b) an investment authorization granted by that Contracting Party’s 

foreign investment authority or (c) an alleged breach of any right conferred or created by 

this Agreement with respect to an investment.22  

                                                           
22 ¶44, Article 11, §1, TK-BIT. 
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19. Article 1(4) of the TK-BIT defines an “investor of a Contracting Party” a Contracting 

Party, or a person or an enterprise of a Contracting Party, that seeks to make, is 

making, or has made an investment in the other Contracting Party’s territory.23  

 

20. Claimant is a Kronian national because the place where it conducts its genuine 

economic activity which results to business profits and substantial benefits is in 

Republic of Kronos. Further, Claimant’s majority of board of directors are Kronian 

national who continues to exercise considerable influence in its decisions and 

operations. In effect, Claimant is not considered as an investor following the 

definition provided and shall not be accorded the protection of the TK-BIT as it 

does not qualify as an investor under its provisions.  

 

B. Claimant is a Kronian National at the time it submitted its request for 

Arbitration. 

 

21. In H&H v. Egypt, it was held that jurisdiction over the person must be determined 

at the time the request for arbitration is submitted.24 

 

22. This means that finding out where the party’s nationality is the place where the 

genuine economic activity exists that gives the company business profits and 

substantial benefits or whether the party is merely using its place of incorporation 

to refuse its obligations. 25 

 

  

                                                           
23 ¶39, Article 1, §4, TK-BIT. 
24 H&H §62; Yaung Chi §88. 
25Ruiz, A. M. (2016). DISPUTE SETTLEMENT MECHANISMS IN INTERNATIONAL INVESTMENT 
AGREEMENTS: IS THERE A NEW WAY TOWARDS THE FUTURE? Master Thesis, Tillburg University. 
available at http://arno.uvt.nl/show.cgi?fid=142024 
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24. Claimant is effectively a Kronian National for two reasons: first, when it effectively 

shut down all its mining operations in the Republic of Ticadia and concentrated 

all its mining activities and resources in the Republic of Kronos26 and second, all 

of Claimant’s company decisions were aligned with Kronos’s interests.27 These 

two (2) acts if take together, results to an effective abandonment of its former 

nationality as held in H&H v. Egypt where the company also transferred all its 

resources and concentrated its operations to other place than its place of 

incorporation, and was therefore found to have abandoned the nationality of its 

incorporation. 

 

 

C. Claimant is effectively a Kronian national by applying the effective control 

test. 

 

25. There are several tests to determine the nationality of a corporation. One of these 

tests is the, effective control test. As used in Autopista v. Venezuela28.  

 

26. The effective control test, determines the nationality of the corporation by 

identifying the nationality of the entity exercising effective control over its 

activities and operations.29 

 

27. The control criterion has been a prevalent standard considered in BITs and 

decisions. It has been noted that the period for sole criterion of nationality has been 

elapsing; an increasing number of BITs has combined the control criterion with the 

other criterions, i.e. incorporation or the main seat of the business (“siège social”).30 

                                                           
26 ¶33, §12, UF. 
27 Ibid.  
28 Autopista ¶19; Mobil v. Venezuela ¶157; Sedelmeyer v. Russia ¶57-58; Thunderbird v. Mexico ¶108; 
Loewen v. U.S.A¶235; Dolzer / Schreuer, Principles of International Investment Law. 
29 Id.  
30 French model BIT and Sweden, Switzerland, Belgium-Luxembourg and the Netherlands BITs. 
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28. Claimant is effectively controlled by a majority of Kronian nationals sitting as its 

board of directors. For the past five years, they have been delegated with the 

business judgment of the Company and continue to exercise considerable 

influence in the decision-making of Claimant’s operations in the Republic of 

Kronos.31  

 

29. Furthermore, Claimant’s majority shareholdings are not owned by Ticadian 

nationals. As provided under the PO2, the Ticadia PE fund holding 65% shares is 

composed of nationals from different countries including Ticadia and Kronos.  

 

30. The nationality of the corporation should be determined by the place where the 

active participation of shares is exercised despite of the minority shareholdings 

owned by the nationals of such place.32  

 

D. Claimant has no genuine link with the country of its incorporation and 

therefore not entitled to investor protection under the TK-BIT. 

 

31. Article 9 of the ILC Draft Articles on Diplomatic Protection provides that, genuine 

link does not exist when an enterprise is controlled by foreign nationals, its substantial 

business activities are located in a foreign country, and the seat of management is located 

in a foreign country.33 

 

                                                           
31 ¶33, §7, UF. 
32 Support Study for Impact Assessment concerning the review of Merger Regulation regarding minority 
shareholdings by OECD, retrieved at 
http://ec.europa.eu/competition/publications/reports/KD0416839ENN.pdf.  
33 Article 9 of the ILC Draft Articles on Diplomatic Protection. 
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32. Also, in Venoklim v. Venezuela the tribunal held that place of incorporation is 

nominal and shall be disregarded if factual circumstances show that it is a “mere 

shell”.34 

  

33.  Claimant is effectively controlled by a majority of Kronian nationals sitting as its 

board of directors, its substantial economic activities are conducted in the Republic 

of Kronos and the company decisions were aligned with Kronos’s interests. These 

acts taken together infer that Claimant had no genuine link with the place of its 

incorporation.   

 

34. Even considering the fact that Claimant still performs activities in Republic of 

Ticadia, such activities do not result to the establishment of genuine link. In 

Autopista v. Venuezuela, it was held that the test of effective control is not 

determined by the place where the power is being exercised but rather by the 

nationals who exercise such power.35 

 

35. Despite the fact that business meetings are still held in the Republic of Ticadia and 

Claimant remained tax-compliant under its laws, Claimant is still a Kronian 

national because the nationals who conduct the business meetings is composed of 

a majority of Kronian nationals and all of its company decisions were aligned with 

Kronos’s interests.36  

 

  

                                                           
34 Venoklim v Venezuela, §142. 
35 Autopista §107. 
36 ¶33, §7 §12, UF. 
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II. KRONIAN COURTS ACQUIRE EXCLUSIVE JURISDICTION OVER ALL 

DISPUTES AS PROVIDED UNDER ARTICLE 7 OF THE CONCESSION 

AGREEMENT.  

 

36. The CA establishes the terms for the exploitation of lindoro at the Site and the 

rights and obligations to be regarded by Claimant and Republic of Kronos 

throughout the performance of the Agreement.37 

 

37. Claimant’s act of consenting to the agreement, agreed to submit all disputes 

arising out of the agreement to the Kronian courts which hold exclusive 

jurisdiction over all other courts including this Tribunal.  

 

38. Claimant is precluded from submitting its claims to this Tribunal for three reasons:  

A. Article 7 of the CA provides for the exclusive jurisdiction of Kronian courts 

which bars Claimant from seeking relief before this Tribunal. 

B. Assuming that the TK-BIT prevails over the CA, jurisdiction of this Tribunal is 

barred by applying the fundamental basis test. 

C. Claimant’s resort to dispute resolution before the domestic court is irrevocable.  

 

 

 

 

 

                                                           
37 ¶47, §1.1, CA. 
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A. Article 7 of the Concession Agreement provides for the exclusive jurisdiction 

of Kronian courts which bars Claimant from seeking relief before this 

Tribunal. 

 

39. Article 7 of the CA provides that any dispute arising out of this Agreement, 

including its termination, shall be submitted to the courts of the Republic of 

Kronos, which hold exclusive jurisdiction.38 

 

40. As held in Toto Costruzioni v. Lebanon, dispute settlement clause stated in the 

Contract has priority over the general jurisdiction clause contained in the treaty.39 

This is because the contract is an agreement entered into by the parties rather than 

the treaty which is commonly concluded by the States.40  

 

41. Furthermore, under the maxim generalia specialibus non derogant, general 

provisions are presumed not having the effect of overriding more specific 

provisions of a contract.41 

 

42. Articles 11(2) and (3) of the BIT are general provisions stipulating the options of 

the company or national concerned for dispute resolution. The BIT is a 

“framework” not intended to override a specific provision like Clause 7 of the 

Agreement after negotiations between parties.42 

 

43. The present dispute involves the parties of the CA the Claimant and Republic of 

Kronos respectively. Their dispute arose from the right of the Claimant to extract 

lindoro from Kronos’s territory which is clearly governed by the provisions of the 

                                                           
38 ¶48, §7, CA. 
39 Toto, §220-221; Vivendi ¶55. 
40 Id. 
41 SGS, §141. 
42 Vivendi, ¶98.  
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CA. In effect, this Tribunal should give effect to the Agreement over the BIT to 

respect party autonomy. 

 

 

B. Assuming that the TK-BIT prevails over the CA, jurisdiction of this Tribunal 

is barred by applying the fundamental basis test. 

 

44. A fork-in-the-road provision is embodied in the TK-BIT, particularly Article 11(2) 

of the said BIT which provides that: “…[I]f the dispute cannot be settled amicably, the 

national or company concerned may choose to submit the dispute for resolution: (a) to the 

domestic courts or administrative tribunals of the Contracting Party that it a party to the 

dispute; or (b) in accordance with any applicable, previously agreed dispute-settlement 

procedures; or (c) in accordance with the terms of the third paragraph below.” 

 

45. In the present case, on 8 September 2016, Claimant filed a lawsuit before the 

Kronos federal courts seeking suspension of the Decree, and this lawsuit is 

indicative that Claimant has chosen to resolve the dispute before the domestic 

court.  

 

46. In Pantechniki v. Albania, it was held that one of the tests to determine whether the 

fork-in-the-road provision is triggered by applying the fundamental basis test.43 

 

47. This test determines whether “the same dispute has been submitted to both national and 

international fora” and “whether the “fundamental basis of a claim” sought to be brought 

before the international forum is autonomous of claims to be heard elsewhere.”44 

 

                                                           
43 Pantechniki, §61-63; Toto, ¶211; Vivendi ¶55; Fedax, ¶24. Supervision y Control S.A. v. Republic of Costa 
Rica; Woodruff case (1903); Southern Bluefin Tuna Case; Expert Opinion by Professor Schreur in CME v. 
Czech Republic. 
44 Ibid. 
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48. Before the Kronos federal courts, Claimant challenged the Decree, directly 

questioning the Decree’s reasoning and the impacts it supposedly caused on 

Claimant’s activities. The grounds on which Claimant argued in that lawsuit are 

essentially the same submitted in its Request for Arbitration. The claims before the 

Kronian court is the suspension of the effects of the Decree and violation of 

legislative due process while the claims before this Tribunal was founded on the 

alleged violation of the TK-BIT particularly Article 7 which was caused by the 

enactment of the Decree.  The fundamental basis for Claimant’s claim before the 

Tribunal and Claimant’s claim before the federal courts are identical in essence. 

Claims before both fora are based on the Decree, which, according to Claimant, 

amounts to indirect expropriation. A closer examination of these two claims filed 

by the Claimant before the two foras provides that both claims arose from the local 

law enforced by the Kronian government which precludes the Claimant from 

extracting lindoro. 

 

C. Claimant’s resort to dispute resolution before the domestic court is 

irrevocable. 

 

49. As held in MCI v. Ecuador, once the option for dispute settlement has been elected, 

resort to other fora is precluded.45 

 

50. Claimant has already instituted a lawsuit of the same nature before the federal 

court when it directly questioned the effects of and the reasoning behind the 

Decree. The petition for its unconstitutionality conspicuously makes reference to 

the same breach of the BIT, and relates to the same investment. 

 

                                                           
45 M.C.I., ¶181. 
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51. Despite the fact that Claimant withdrew its case before the Kronian court, such 

withdrawal does not allow them to file their claim to other tribunal. A withdrawn 

submission still bars Claimant from pursuing this arbitration. “Submission” - in 

its plain and ordinary meaning - does not require that decisions be rendered, 

unless the BIT elaborates explicitly on “withdrawn cases.”46 In this case, such 

particularity is neither present nor required.  

 

52. In effect, Claimant’s act of filing before the Kronian court is deemed final and 

irrevocable and is now precluded from filing its claim to other fora because it had 

already filed a case before the Kronian court.  

 

III. RESPONDENT’S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THIS 

TRIBUNAL.  

 

53. SCC Arbitration Rules do not impose any requirement in admitting a 

counterclaim. Counterclaims are within the parties’ consent to arbitrate. 

 

54. A reading of Article 11(3) of the TK-BIT provides tha the SCC is the only arbitration 

court who can decide over the counterclaims filed by the State provided it is 

compliant with its arbitration rules.  

 

55. Further, Article 11(4) of the TK-BIT, provides that “each Contracting Party hereby 

consents to the submission of any investment dispute for settlement by binding arbitration 

in accordance with the choice specified in the written consent of the national or company.” 

This provision reflects the scope of contracting parties consent.  

 

                                                           
46 Netherlands-China; ASEAN – China BIT. 
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56. From the said provision, it can be inferred that counterclaims are within the State’s 

consent. It is not excluded from the written consent of the national or company. 

When the company concerned or an investor chooses to submit a dispute for 

arbitration, it has in effect consented to arbitrate all claims including counterclaims 

arising from the dispute in the arbitration.  

 

13. Respondent’s counterclaims are admissible before this Tribunal for three reasons 

– first, Respondent complied with the SCC Arbitration Rules with regard to 

counterclaims; second, Respondent’s counterclaim has direct connection to the 

claims filed by the Claimant before this Tribunal; and third, there is an implicit 

consent to submit counterclaims arising from environmental damages as provided 

under the TK-BIT.  

 

A. Respondent complied with the SCC Arbitration Rules with regard to 

counterclaims. 

 

57. Accordingly, SCC shall acquire jurisdiction over the counterclaims provided that 

the State complied with the following requirements as provided in Articles 9(1)(iii) 

and 10(3) which requires for an Answer to be submitted by the Respondent and 

the compliance with the request for further details by the SCC.  

 

58. Respondent had complied with these two requirements: first, when it filed an 

Answer denying all the claims raised by the Claimant and by raising 

counterclaims47 and when it provided the amount of damages for total 

compensation as requested by the SCC.48 

 

 

                                                           
47 ¶17, §25, Respondent’s Answer to Request for Arbitration.  
48 Ibid. 



16 
 

B. Respondent’s counterclaim has direct connection to the claims filed by the 

Claimant before this Tribunal. 

 

59. In Petroecuador, it was held that counterclaims which has direct connection to the 

claims filed by the other party shall be admitted by the said tribunal.49  

 

60. Respondent’s counterclaim is founded on failure of Claimant to comply with the 

provisions of Article 9(2) of the TK-BIT which is directly connected to the claims 

filed by the Claimant involving an alleged breach of the Article 7 of the TK-BIT.  

 

 

C. There is an implicit consent to submit counterclaims arising from 

environmental damages as provided under the TK-BIT.  

 

61.  Article 9(2) of the TK-BIT provides that, “the Contracting parties agree that the 

polluter should in principle bear the cost of pollution with due regard to the public interest 

and without distorting investment or international trade.”50 

 

62. The reading of the said provision infers an implicit consent by the parties of filing 

counterclaims provided that the alleged breach of the said provision causes 

environmental damages to the territory of another party.  

 

63. In Burlington v. Ecuador, it was held that the tribunal may admit the counterclaim 

filed by the respondent State against the investor if the same results from 

environmental damages.51 

 

                                                           
49 Petroecuador; Klöckner Industrie-Anlagen v. Cameroon. 
50 Article 9(2), TK-BIT. 
51 Burlington v. Ecuador. 



17 
 

64. As further held in Urbaser S.A. v. Argentina, even if the counterclaims arose solely 

from Claimant’s violations of Respondent’s environmental laws; it remain 

admissible if its misconduct affects the environment and the health of the citizens 

and amounts to a breach of treaty based obligations by the company concerned or 

the investor.52 

 

65. Claimant’s acts resulted to severe environmental damages to Respondent’s Rhea 

river and affected the health and welfare of its citizens.  

 

66. In effect, Respondent is not precluded from submitting its counterclaims before 

this Tribunal.  

  

                                                           
52 Urbaser S.A. v. Argentina 
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PART TWO: MERITS 

IV. THE ENACTMENT OF PRESIDENTIAL DECREE NO. 2424 AND ITS 

IMPLEMENTATION DOES NOT AMOUNT TO EXPROPRIATION UNDER THE 

TICADIA-KRONOS BIT. 

68. Even if the Tribunal were to find that it has jurisdiction over the instant case, 

Respondent submits that it did not owe any compensation to Claimant and 

enactment of Presidential Decree No. 2424 did not amount to expropriation as it is 

essentially a legitimate exercise of regulatory power. And in any event, the 

Respondent is not liable to pay compensation as the measures falls under the 

General Exceptions of Article 10 of the TK-BIT. Thus falling within the purview of 

its regulatory power. Finally, Claimant is liable for the damage it caused in the 

Respondent territory under the polluter pay principle. 

 

A.  Respondent did not expropriate Claimant’s investment. 

 

69. Expropriation is a deprivation of the property of an investor by a host-State.53 

There are two forms of expropriation namely direct and indirect expropriation. 

Direct expropriation comes in form of physical taking of property, which did not 

occur here, as Respondent never physically took Claimant’s property. The legal 

nature of the confiscation of lindoro, is not a direct expropriation as the seizure is 

made only by way of security to ensure that the Respondent would be 

compensated to the environmental damage caused by the Claimant.54 

 

70. Meanwhile, indirect expropriation happens when a State’s measures (a) 

substantially deprives an investor of its control and enjoyment of investment, (b) 

permanently affects the investor the investor and (c) interferes with the investor’s 

                                                           
53 S.D. Myers, §280. 
54 PD No. 2424 ¶ 52. 
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legitimate investment-backed expectations.55 Thus, Respondents submits that 

none of these criteria are met.  

a. The Presidential Decree No. 2424 did not substantially deprive Claimant 

of its investment  

71. In order for substantial deprivation to be established, a measures must result in 

total or near-loss destruction of the investment’s economic value or alternatively 

an investor has been deprived of the control over the investment. 56These criteria 

are not met here.  There is no expropriatory deprivation “where the Investment is 

impaired but the Investor maintains overall control of the Investment”.57 And the 

existence of restrictions and regulations applicable to an Investment does not 

constitute a taking.58 

 

72. The “sole effect doctrine”, which looks solely at the effects of the governmental 

measures on the investor without considering the purpose or intention behind it, 

also do not apply in this case.59 To determine whether a state has made a 

substantial deprivation of the investment, the following factors must be 

considered - first, the investor must have been deprived of the full ownership of 

the investment; second, investor must have lost full control of its management; 

and third, the state must have assumed supervision over the work of the 

employees.60 

 

73. The first requirement pertains to the investor having been deprived of full 

ownership of the investment. In this case, Respondent did not confiscate the 

Claimant’s facilities in Respondent’s territory. The enactment of Presidential 

                                                           
55 LG&E, §190; Metalclad, §103. 
56 Id. 
57 Newcombie & Paradell ¶ 378. 
58 OECD-FET ¶ 11. 
59 UNCTAD-Ecxpropriation ¶ 70. 
60 Pope & Talbot §100.  
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Decree No. 2424 also did not divest the Claimant of the its investment (i.e. its 

facilities), as it was in fact Claimant decision to shut down its facilities in the 

Respondent’s territory.61 Further, there was no indirect expropriation of 

Claimant’s investment since the threshold of substantial deprivation was not met 

as the value of Claimant’s physical assets remain intact.62 

 

75. The second requirement pertains to the investor having been  deprived of the full 

control of its management.63 Claimant is not deprived of any control in the 

management – its investment still lies in the hand of the Claimant. Respondent has 

no voice on the day-to-day operation of the Claimant and it does not interfere with 

the activities of  management or shareholders. Respondent likewise, did not, and 

does not, prevent Claimant from paying dividends to its shareholders or from 

appointing its directors. More importantly,  there is no restriction imposed on 

Claimant’s right to dispose any kind of assets. It is clear that Claimant still 

exercises control over the investment.  

 

76. The third requirement pertains to the state having assumed supervision over the 

work of the employees. Respondent does not supervise the work of the officers or 

employees of the Claimant. Furthermore, loss of control as found in Sedco comes 

in the form of the host-State appointing temporary directors to control the 

investor’s investment, thereby preventing the investor from accessing or 

managing the investment.64 This is not the case here. 

 

77. Presidential Decree No. 2424 only bars Claimant from exploiting lindoro located 

in Respondent’s territory. It did not, however prohibit Claimant to exploit other 

                                                           
61 UF §27. 
62 Waste Management. 
63 Pope & Talbot §100. 
64 Sedco, §278. 
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rare earth metals in Respondent’s territory, and Claimant’s facilities remain intact. 

Claimant still remains in control over its investments, and as such, it cannot be 

said that Presidential Decree No. 2424 did not substantially deprive Claimant of 

its investment.  

 

b. The Presidential Decree did not cause permanent damage to Claimant’s 

investment 

 

78. Only a measures that has a permanent and lasting effect can constitute as 

expropriation.65 The tribunal in LG&E v. Argentina held that “the expropriation 

must be permanent, that is to say, it cannot have a temporary nature.”66 An effect 

is permanent when there is no prospect that the investor will be able to resume the 

enjoyment of his property.67 Consequently, it is not a matter of how long the 

measures itself lasts but of how long the adverse effects endure on the investment. 

The adverse effects must be of an irreversible nature. 

 

79. Applying the same standard in this case, it must be emphasized that Kronian 

Environmental Act, does not preclude the possibility revoked licenses being re-

issued to the sanctioned operators.68 Furthermore, the record provides that as a 

pre-requisite for negotiations to reinstate the licenses of lindoro. Respondent 

demanded Claimant to acknowledge its responsibility for the environmental 

pollution and health consequences in Respondent’s territory.69 Hence, it can be 

construed that the effect cannot be said to be permanent as there might be a 

possibility of reinstatement.  

 

                                                           
65 S.D. Myers, §283. 
66 LG& E Energy Corp. §193. 
67 UNCTAD-Expropriation ¶ 70. 
68 PO2 §7. 
69 PO3 §3. 
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c. The Presidential Decree did not impair Claimant’s investment-backed 

expectations 

81. Finally, for there to be indirect expropriation an investors’ legitimate expectation 

must be impaired by the host-State’s measures.70 Expectations must be viewed 

considering the compatible with the host State’s legitimate regulatory power,71 the 

host State’s legal framework at the time of entry of the investment;72 and should 

be based on reasonable expectation that circumstances prevalent at that time might 

change.73 

 

82. It is established under international law, that the State has a right to enact, modify 

or cancel a law in its own discretion in absence of stabilization clause, provided 

that it is not made unfairly or unreasonable. 74 It is reasonable for an investor to 

know and expect that laws will evolve over time.  

 

83. In the present case, the TK-BIT does not contain a stabilization clause that will 

preclude the State from changing its laws when new conditions occur. Although 

there was no regulatory framework controlling the exploitation of lindoro at the 

time the Claimant entered Respondent’s territory, it would be unreasonable for 

Claimant not to expect that the exploitation will remain unregulated throughout 

the entire duration of the agreement. 

 

                                                           
70 LG&E §190. 
71 Vandevelde, ¶281. 
72 Sornarajah, ¶354. 
73 PSEG Global, §255. 
74 Parkerings, §332. 
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84. Furthermore, in order to  determine whether a violation exists, there must be  

specific commitments made directly to the investor. 75 In the case of El Paso, the 

tribunal held that political statements only amount to economic inducement to 

invest, and do not constitute legal guarantees.76 

 

85. Similarly, Claimant cannot rely on the Presidential speeches as a source for 

legitimate expectation. The speeches also lack the specificity of the undertaking 

that may give rise to reasonable legal expectations. The statements of the President 

express only his support, not a legal commitment, to Claimant’s activities as it is 

crucial for the growth of Respondent’s economy.77 Hence, the enactment of the 

Presidential Decree does not impair Claimant’s legitimate expectation. 

 

B. The Presidential Decree No. 2424 was a legitimate exercise of Respondents 

regulatory power. 

86. State measures, prima facie a lawful exercise of powers of government, may affect 

foreign interests considerably without amounting to expropriation.78  Similarly, 

according to Sornajah,”non-discriminatory measures related to anti-trust, consumer 

protection, securities, environmental protection, land planning are non-compensable 

takings since they are regarded as essential to the efficient functioning of the state.” 79 

87. It is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their regulatory 

                                                           
75 El Paso, §376. 
76 El Paso, §395. 
77 Exhibit No. 3  
78 Brownlie ¶ 532. 
79 Sornarajah ¶283. 
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powers, they adopt in a non-discriminatory manner bona fide regulations that are 

aimed at the general welfare.”80   

88. The act of denying permit per se is not tantamount to act of expropriation because 

a state has freedom to deny a permit if it so decides.81 However, the actions 

surrounding the permit denial  per se should rather be considered as one series of 

acts which in combination with other actions in order to give rise to an 

expropriation. 82 

89. To distinguish indirect expropriation from a valid regulation the following factors 

should be taken into account – first, that the measures falls within the ambit of 

police powers of a State; and second, that its exercise follows the rules of due 

process of law, non-discrimination and proportionality.83 These factors have been 

satisfied by Respondent in this case.   

 

a. The enactment of Presidential Decree No. 2424 has a legitimate purpose 

 

90. A State can regulate an activity in the interest of public welfare84 without being 

held responsible for compensation to an investor. The objective of the Presidential 

Decree No. 2424 as embodied in its preamble is to protect The environment, 

natural resources, and human life in Kronos.85 The enactment of KEA grants ample 

powers to Respondent’s President to intervene in the conduct of environmentally 

sensitive businesses.  

 

                                                           
80 Saluka, § 255. 
81 Crystallex, § 674. 
82 Id. 
83 Fireman’s Fund §176. 
84 Dolzer/Schreuer, ¶ 120.  
85 Exhibit No. 5  
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91. It must be emphasized that after conducting the study86, it was revealed that  the 

detrimental effects in the environment and health in Respondent’s territory 

namely; the contamination of the Rhea river have led to the increase of incidence 

of CVD and microcephaly prompting the issuance of the assailed decree.  

Considering the alarming damage caused to Respondent’s territory, which carries  

far more weight than the investment perceived advantages to the economy, the 

Respondent is justified in issuing the decree. Unquestionably, the imposition of 

the Presidential Decree serves a legitimate purpose, since the State was aiming at 

protecting both the environment and the health of its people.  

92. Further the enactment of Presidential Decree was made to fulfill its obligations 

under the Article 9 of the TK-BIT.  

 

b.  Respondent has accorded Claimant due process. 

93. Due process is satisfied when the adoption of a measures takes place in accordance 

to the State’s domestic legislation.87 Contrary to Claimant’s assertion, the issuance 

of Presidential Decree adhered to all due process requirements. 

 

94. Kronos adopted the KEA in 2015, which vested the President the powers to 

intervene in the conduct of environmentally sensitive business88. It was exactly in 

accordance with the said Act that the President of Kronos issued the assailed 

decree, evidently abiding by the domestic legislation of the State. Further, Article 

59 of Kronian Constitution expressly permitted that “public hearing may be dispensed 

with, when it affect the national industry of Kronos”.89 Considering that the 

exploitation of lindoro is one the industry crucial for  Respondent’s economy, the 

President can intervene as provided under KEA. Further, Claimant agree to abide 

                                                           
86 Exhibit No. 4 
87 AIG,  §10.5.1. 
88 Facts ¶ 6. 
89 Facts ¶ 35. 
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the laws of the Respondent upon its entry as provided in the agreement.90 Thus,  

Claimant cannot state that there has been a violation of due process when the 

process is made in accordance with the Kronos domestic laws.  

 

95. Additionally, due process is undeniably satisfied when the host-State provides the 

investor with an opportunity to contest the measures in question.91 There is 

nothing in the decree that prevents Claimant from challenging and opposing the 

measures. In fact, it already file a case before the Kronian courts, seeking to 

suspend effects of decree.92 Claimant, on its own, subsequently withdrew its case 

without awaiting for the decision, and therefore cannot complain about a lack of 

opportunity to voice its position. 

c.  The Presidential Decree was non-discriminatory 

95. Claimant alleges that the imposition of the measures was made in a discriminatory 

manner, but fails to provide evidence supporting its assertion.93 Furthermore, the 

different treatment accorded to the chosen sectors cannot be deemed 

expropriatory or unreasonable, when economic or security policies are at stake94. 

This is consistently upheld by the tribunal in El Paso and Metalpar, where it 

affirmed that, in pursuit of its public interest, host-State may provide different 

treatment certain sectors in light of their inherent characteristics.95 

 

96. The provisions of Presidential Decree applies broadly to all government contracts, 

licenses and concessions for the exploitation of lindoro. Likewise, the application 

of Presidential Decree is not time restricted, as it would apply to all companies 

                                                           
90 Exhibit No. 2 ¶47 
91 UNCTAD Expropriation ¶ 40. 
92Facts §25. 
93 Crystallex  §715. 
94 Reinisch Expropriation ¶284. 
95 El Paso, §315; Metalpar, §161. 
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engaged in the exploitation of lindoro within Respondents territory. It was purely 

coincidental that  at the time the decree was enacted, Claimant was the only 

company exploiting lindoro in Respondent’s territory. 

 

97. In any event, the Respondent is justified in treating differently companies 

exploiting lindoro, as it has been proven to be polluting the Rhea river96. And 

Claimant has not been able to adduce evidence that other mining operations 

release graspel in environment of Kronos.97 

 

98. In the present case, the different treatment served a legitimate governmental 

policy of environmental and health protection and such, it is by no means 

unreasonable. The Presidential Decree aimed at prohibiting the exploitation of 

lindoro to prevent further contamination of the Rhea River which supply water to 

the vast population of Kronos and to prevent the rising of specific incidence of 

diseases, particularly CVD and microcephaly.  

 

d. The Presidential Decree was reasonable and proportional. 

 

99. Under proportionality approach the tribunal in Azurix stated that there had to be: 

“a reasonable relationship of proportionality between the means employed and the aim 

sought to be realized”. This proportionality will not be found if the person concerned bears 

“an individual and excessive burden... such a measures must be both appropriate for 

achieving its aim and not disproportionate thereto.”98  

 

100. The measures imposed regulating the exploitation of lindoro were not excessive, 

and are proportionate in light of their purpose. In the present case, balance must 

                                                           
96 Exhibit No. 4 ¶50 
97 PO2 §4.  
98 Azurix §311. 
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be struck between the environment, human life, and health on the one hand, and 

property rights on the other. Respondent’s measures were proportionate as they 

aimed to protect the environment and its citizens. 

 

101. Article 9 of the TK-BIT provides that the balance must tilt in favor of Respondent 

in safeguarding the environment and health of its citizen. Kronos has a general 

policy in protecting the environment, and Kronian Environmental Act was the 

response to this. In Feldman v Mexico99 the tribunal held that the government must 

be free to act in the broader public interest, including protection of the 

environment. Kronos heavily relies on the agriculture industry. Furthermore, 

Rhea river supplies water to majority of its population. These make the protection 

of environment and public health a major concern to its government. 

 

102. Furthermore, Respondent is left with no other alternatives in ensuring protection 

of the environment and health of its citizen that do not impose undue burden on 

the government. If there be any, Claimant bears the burden of proving the 

existence of such alternatives.  As held in the case of US-Gambling, the respondent  

need not identify the universe of less trade-restrictive alternative measures and 

then show that none of those measures achieves the desired objective.100 

 

C. In any event, The Respondent is precluded from any liability as the 

measures fall under the General Exceptions of Article 10 of the TK-BIT.  

 

103. The Saluka tribunal held that a State is not liable to pay to investor when the act of 

the State falls in the exercise of the police power.101 In this case, the TK-BIT grants 

                                                           
99 Feldman §59. 

 

100 US — Gambling, § 309–310. 
101 Saluka §255. 
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a window of action in favor of the Contracting Parties for the adoption of measures 

necessary to safeguard public interest. 

 

104. Pursuant to the General Exception Article 10102 of the TK-BIT the Contracting 

parties may enact measures necessary (a) to protect human life or health as 

precautionary measures to safeguard the health of its citizens, (b) to ensure 

compliance with domestic law that is consistent with TK-BIT and international 

law, and (c) for the conservation of non-living exhaustible natural resources.   

 

105. As to the first exception the enactment of Presidential Decree was necessary to 

protect human life or health. As the Study103 found there is a connection between 

the toxic waste graspel and the rising incidence of CVD and microcephaly. Having 

been established the specific risk to health, the enactment of Presidential Decree 

has been justified to reduce and to identify the why these diseases has been 

increasing which are both virtually non-existent prior to Claimant’s operations in 

Respondent’s territory.104 

 

106. As to the second exception, the Presidential Decree was made to ensure 

compliance with the domestic law consistent with TK-BIT.  This is clearly 

enunciated under Article 9 of the TK-BIT that “the Contracting Parties cannot relaxed 

domestic health or environmental measures to encourage investment. Likewise the same 

provision, mandates parties to take precautionary measures to prevent or minimize 

environmental degradation”. Thus, the enactment of the decree surely falls in the 

exception.  

 

                                                           
102 TK-BIT ¶43-44. 
103 Exhibit No. 4 ¶50. 
104 UF §22. 
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107. As to the third exception, the Presidential Decree was made to conserve the non-

living exhaustible natural resources. With Claimant’s failure to prevent 

environmental degradation in Respondent’s territory, Rhea river was 

contaminated, affecting not only the water but also health of the population of the 

surrounding areas.  

 

108. Since Respondent had acted within its regulatory police powers, the bona fide 

measures implemented by  Respondent are  non-compensable regulatory 

measures in accordance with Article 9 and 10 of the TK-BIT.  

 

 

a. Respondent’s measures were not arbitrary nor discriminatory nor a 

disguised restriction of Claimant’s investment. 

109. Respondent’s measures are not applied in an arbitrary or unjustifiably 

discriminatory manner, or are they disguised restrictions to  Claimant’s 

investment.  

 

110. A measures is ‘arbitrary’ when it is done without any reason.105  It is then 

important to consider the intent or reason behind on the enactment of such laws.106  

In the present case, the measures  cannot be considered as an act arbitrariness since 

clearly the enactment is made for a reason and that is to protect the environment 

and public health. Claimant cannot expect Respondent to sit idly given the fact 

that the Rhea river and the health of its nationals are at stake. 

 

111. Likewise, the action are not disguised restriction of Claimant’s investment. The 

exploitation of lindoro is a new venture on the part of Respondent and the main 

reason why they invite foreign companies including Claimant, is that they lack the 

                                                           
105 Dolzer/Schreuer, ¶ 173. 
106 Id. ¶ 173. 
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technical expertise to exploit rare earth minerals such as lindoro107. Due to the 

Claimant’s detrimental practices that resulted to environmental damages and 

diseases, Respondent has been left with no choice but to completely prohibit the 

exploitation of lindoro to correctly address the problems. Thus, Respondent in 

enacting Presidential Decree is not tainted with any arbitrariness or discrimination 

nor considered as a disguised restriction of Claimant’s investment.  

 

 

 

PRAYER FOR RELIEF 

In light of the submissions made above, Respondent respectfully requests this Tribunal 

to declare that:  

(1) It has no jurisdiction over the present dispute; or  

(2) The submitted claims are inadmissible.  

Alternatively, Respondent urges this Tribunal to recognize that:  

(3) Respondent has not violated Article 7 of Ticadia-Kronos BIT; or 

(4) Respondent is precluded from any liability under Article 10 Ticadia-Kronos 

BIT.  

In any event, even if this Tribunal finds that compensation is due, Respondent 

encourages this Tribunal to conclude that Claimant as being polluter is liable for the 

damages in this case, and therefore to find that:  

(5) Any compensation should be precluded; or  

                                                           
107 UF §5.  
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(6) Compensation should be reduced.  

Respectfully Submitted on September 24, 2018 

 

By 

Team Paz 

On Behalf of Respondent 

The Republic of Kronos 


