
Team REZEK 

  

The Arbitration Institute of  

the Stockholm Chamber of Commerce 

__________________________________________________ 

Fenoscadia Limited 

(Claimant) 

vs. 

The Republic of Kronos 

(Respondent) 

__________________________________________________ 

SCC Arbitration V2018/003858 

  

MEMORIAL FOR RESPONDENT  



ii 

TABLE OF CONTENT 

LIST OF AUTHORITIES...................................................................................................... vi 

LIST OF ABBREVIATIONS ............................................................................................ xxiii 

STATEMENT OF FACTS ...................................................................................................... 1 

SUMMARY OF ARGUMENTS............................................................................................. 4 

PART ONE: JURISDICTION ............................................................................................... 5 

I. THE TRIBUNAL HAS NO JURISDICTION RATIONE PERSONAE OVER THE 

DISPUTE, BECAUSE CLAIMANT IS NOT A FOREIGN INVESTOR UNDER 

ART. 1(4) BIT................................................................................................................... 5 

A.  The de facto control test should be applied to determine Claimant’s nationality 

because it would best serve the predominant purpose of the BIT .................................. 5 

1. The BIT’s predominant purpose is to achieve greater economic relations ................ 6 

2. The de facto control test best serves the purpose of achieving greater economic 

cooperation and therefore should be applied to determine investors’ nationality ..... 7 

B. Pursuant to the de facto control test, Claimant is not a Ticadian enterprise, because the 

Kronian shareholders are the de facto controllers.......................................................... 8 

C. In the alternative, Kronos requests this Tribunal to lift the corporate veil on the basis 

that Claimant misuses the privileges of its legal personality by attempting to wrongly 

benefit from the BIT ...................................................................................................... 9 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE MATERIAE 

OVER THE DISPUTE .................................................................................................. 10 

PART TWO: ADMISSIBILITY .......................................................................................... 11 

I. The case at hand does not constitute an investment dispute under Art. 11 BIT...... 11 

II. The choice-of-forum clause pursuant to No. 7 CA precludes the claims brought 

before the SCC ............................................................................................................... 11 

A. No. 7 CA constitutes choice-of-forum clause that governs the forum for adjudication 

of this dispute ............................................................................................................... 11 

B. The choice-of-forum clause is lex specialis to the BIT and therefore must be observed 

by this tribunal ............................................................................................................. 12 



iii 

C. Claimant has clearly brought a contract claim before the SCC therefore, the Tribunal 

must find the claim inadmissible ................................................................................. 13 

III. Claimant is barred from international arbitration because the Claimant triggered 

the fork-in-the-road preclusion contained in Art. 11(3) BIT ..................................... 14 

A. Claimant chose the domestic over the international forum, since it submitted the 

dispute to the domestic Kronos Federal Court pursuant to Art. 11(2)(a) BIT ............. 14 

B. Claimant stresses ‘the same dispute’ before the SCC as already done in the domestic 

forum ............................................................................................................................ 15 

1. The triple identity test should not be applied, because it deprives the fork-in-the-

road clause of its meaning ....................................................................................... 16 

2. According to the fundamental basis test, the dispute that Claimant brought before 

the SCC is ‘the same dispute’ as the one brought before the domestic courts ........ 17 

PART THREE: MERITS ..................................................................................................... 19 

I. The enactment and enforcement of the Decree is in compliance with Art. 7 BIT ... 19 

A. Kronos’ lawful withholding of the extracted Lindoro does not amount to 

expropriation because the seizure is a temporary measure that was never intended to 

be permanent and Claimant cannot demonstrate financial loss ................................... 19 

B. Kronos’ termination of Claimant’s licenses was lawful because Claimant 

contractually agreed to observe KEA and Claimant violated KEA ............................. 20 

C. If this Tribunal finds that the effects of the Decree constitute an expropriation, it must 

also find that the expropriation was lawful as Kronos actions were lawful within the 

Public Policy Exception laid out in Art. 7 BIT ............................................................ 21 

1. The Decree was enacted for the public purpose of protecting the environment and 

public health pursuant to Art. 7(1) BIT ................................................................... 22 

2. The Decree was enacted in accordance with due process as prescribed by Art. 7(1) 

BIT because Kronos published the Decree in advance of its enforcement and 

provided substantive opportunities to comment and discuss the Decree’s legal 

effects ....................................................................................................................... 22 

3. The Decree is not discriminatory under Art. 7(1) BIT because it does not favor 

national over foreign investors................................................................................. 23 

4. Kronos is not liable for compensation pursuant to Art. 7(1) BIT under  

Kronos’ Police Powers ............................................................................................. 24 



iv 

a. The Police Powers are customary international law, because they are well 

accepted................................................................................................................ 24 

b. The Decree was issued within the scope of the Police Powers, because it 

constitutes a non-compensable bona fide regulation and therefore Kronos is not 

liable for compensation ........................................................................................ 25 

aa.  The Decree is proportionate, because it was taken to prevent risks for human 

health of the Kronian population and life and to safeguard the Kronian 

environment ........................................................................................................ 26 

bb. The impact of the Decree was not severe as it did not deprive Claimant of 

control of its enterprise ....................................................................................... 28 

cc.  The expectations that Claimant would not be disturbed by necessary changes in 

environmental policy and regulations are illegitimate ....................................... 28 

dd.  Conclusion: Kronos cannot be held liable for proportionate enforcement of its 

laws aimed at valid public purposes ................................................................... 28 

II. Kronos did not violate the obligations set out in Art. 6 BIT ...................................... 29 

A. Art. 6 BIT establishes the relevant standard of treatment as the minimum  

standard of treatment.................................................................................................... 29 

B. Kronos did not breach the minimum standard under Art. 6 BIT ................................. 30 

III. Any actions that are under dispute are justified under Art. 10 BIT ......................... 30 

A. The General Exceptions Clause is meant to provide justification for derogation from a 

substantive treaty obligation, in specific circumstances .............................................. 31 

B. Kronos’ adoption and enforcement of the Decree are justified because of specific 

circumstances trigger exception under Art. 10 BIT ..................................................... 32 

1. The Decree was necessary to achieve policy goals protected under  

Art. 10(1) BIT .......................................................................................................... 32 

a. The Decree is a valid exception, since it was necessary to prevent risks for 

human life and health and to conserve the Rhea River pursuant to Art. 10(1)(a) 

and (c) BIT ........................................................................................................... 32 

b. The Decree is necessary to ensure compliance with the domestic law KEA 

pursuant to Art. 10(1)(b) BIT............................................................................... 33 

aa. KEA is consistent with this ‘Agreement’, the BIT, especially Art. 8 BIT and 

Art. 9 BIT, and with rules and principles of international law ........................ 34 



v 

bb. The Decree was necessary to ensure compliance with KEA ........................... 34 

2. The justification effect is not excluded by Art. 10(2) BIT ...................................... 35 

PART FOUR: COUNTERCLAIM ...................................................................................... 37 

I. The Tribunal has jurisdiction to hear Kronos’ counterclaim ................................... 37 

A. The Tribunal has jurisdiction ratione materiae over the dispute.................................. 37 

1. The Dispute Settlement provision contained in Art. 11 BIT is applicable .............. 37 

2. The Parties consented to the arbitration of counterclaim under the BIT ................. 38 

3. The spirit of the SCC-Rules, explicit provisions in the BIT, and universal principles 

of effective adjudication require this Tribunal to find that it has the competence to 

admit Kronos’ counterclaims ................................................................................... 39 

B. The Tribunal has jurisdiction ratione personae over the dispute ................................. 40 

II. The Tribunal should find the counterclaim admissible.............................................. 41 

A. A close factual and juridical connection between Kronos’ counterclaim and Claimants  

claim exists................................................................................................................... 41 

B. An amicable negotiation would have been superfluous .............................................. 42 

III. Claimant must pay damages to offset harms .............................................................. 42 

PART FIVE: PRAYERS FOR RELIEF ............................................................................. 44 

  



vi 

LIST OF AUTHORITIES 

Abbreviation Full Name 

Judicial Decisions 

ADC ADC Affiliate Limited and ADC & ADMC Management Limited 

v. The Republic of Hungary, 

ICSID Case No. ARB/03/16, 

Award of the Tribunal, 

October 2, 2006. 

ADF ADF Group Inc. v. United States of America, 

ICSID Case No. ARB(AF)/00/1, 

Award, 

January 9, 2003. 

AES AES Summit Generation Limited and AES-Tisza Erömü Kft. v. 

Republic of Hungary, 

ICSID Case No. ARB/07/22, 

Award, 

September 23, 2010. 

Alex Genin Alex Genin, Eastern Credit Limited, INC. v. The Republic of 

Estonia, 

ICSID Case No. ARB/99/2, 

Award, 

June 25, 2001. 

Amoco Amoco International Finance Corporation v. The Government 

of the Islamic Republic of Iran, National Oil Company, National 

Petrochemical Company and Kharg Chemical Company 

Limited, 

Iran - United States Claims Tribunal Chamber Three, 

Case No. 56 - Reprinted in: 15-I. U.S.C.T.R. 189, 



vii 

Award No. 310-56-3, 

July 14, 1987. 

Amto Limited Liability Company AMTO v Ukraine, 

SCC Case No. 080/2005 (ECT), 

Final Award, 

March 26, 2008. 

Azurix Azurix Corp. v. The Argentine Republic, 

ICSID Case No. ARB/01/12, 

Award, 

July 14, 2006. 

Bayindir Bayindir Insaat Turizm Ticaret Ve Sanayi A.Ş. v. Islamic 

Republic of Pakistan, 

ICSID Case No. ARB/03/29, 

Decision on Jurisdiction, 

November 14, 2005. 

Biwater Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, 

ICSID Case No. ARB/05/22, 

Award, 

July 24, 2008. 

Burlington-I Burlington Resources Inc. v. Republic of Ecuador, 

ICSID Case No. ARB/08/5, 

Decision on Jurisdiction, 

June 2, 2010. 

Burlington-II Burlington Resources Inc. v. Republic of Ecuador, 

ICSID Case No. ARB/08/5, 

Decision on Liability, 

December 14, 2012. 

Chemtura Chemtura Corporation v. Government of Canada, 

UNCITRAL, 



viii 

Award, 

August 2, 2010. 

Chevron Chevron Corporation and Texaco Petroleum Company v. The 

Republic of Ecuador, 

PCA Case No. 2009-23, 

Third Interim Award on Jurisdiction and Admissibility, 

February 27, 2002. 

CMS-I CMS Gas Transmission Company v. The Republic of Argentina, 

ICSID Case No. ARB/01/8, 

Decision of the Tribunal on Objections to Jurisdiction, 

July 17, 2003. 

CMS-II CMS Gas Transmission Company v. The Republic of Argentina, 

ICSID Case No. ARB/01/8, 

Award, 

May 12, 2005. 

Continental 

 

Continental Casualty Company v. The Argentine Republic, 

ICSID Case No. ARB/03/9, 

Award, 

September 5, 2008. 

Copper Copper Mesa Mining Corporation v. The Republic of Ecuador, 

UNCITRAL, PCA Case No. 2012-2, 

Award, 

March 15, 2016. 

El-Paso El Paso Energy International Company v. The Argentine 

Republic, 

ICSID Case No. ARB/03/15, 

Award, 

October 31, 2011. 



ix 

Eureko Eureko B.V. v. Republic of Poland, 

Ad hoc Arbitration, 

Partial Award,  

August 19, 2005. 

Feldman Marvin Feldman v. Mexico, 

ICSID Case No. ARB(AF)/99/1, 

Award, 

December 16, 2002. 

Fireman Fireman’s Fund Insurance Company v. The United Mexican 

States, 

ICSID Case No. ARB(AF)/02/01, 

Award, 

July 17, 2006. 

Glamis-Gold Glamis Gold, Ltd. v. United States of America, 

UNCITRAL, 

Award, 

June 8, 2009. 

Goetz Antoine Goetz et consorts c. République du Burundi, 

ICSID Case No. ARB/95/3, 

Award, 

February 10, 1999. 

Hamester 

 

Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, 

ICSID Case No. ARB/07/24, 

Award, 

June 18, 2010. 

H&H H&H Enterprises Investments, Inc. v. The Arab Republic of 

Egypt, 

ICSID Case No. ARB/09/15, 

Award, 

May 6, 2014. 



x 

Joy-Mining Joy Mining Machinery Limited v. The Arab Republic of Egypt, 

ICSID Case No. ARB/03/11, 

Award on Jurisdiction, 

August 6, 2004. 

Lanco Lanco International INC. v. The Argentine Republic, 

ICSID Case No. ARB/97/6, 

Preliminary Decision: Jurisdiction of the Arbitral Tribunal, 

December 8, 1998. 

Lauder Ronald S. Lauder v. The Czech Republic, 

UNCITRAL, 

Final Award, 

September 3, 2001. 

Lemire Joseph Charles Lemire v. Ukraine, 

ICSID Case No. ARB/06/18, 

Decision on Jurisdiction and Liability, 

January 14, 2010. 

LG&E LG&E Energy Corp., LG&E Capital Corp., LG&E 

International INC. v. Argentine Republic, 

ICSID Case No. ARB/02/1, 

Decision on Liability, 

October 3, 2006. 

L.F.H.-Neer Eli Lilly and Company v. Government of Canada, 

UNCITRAL Case Numer UNCT/14/2, 

Amicus Brief of the National Association of Manufacturers, 

February 12, 2016. 

Maffezini Emilio Agustín Maffezini v. the Kingdom of Spain, 

ICSID Case No. ARB/97/7, 

Decision of the Tribunal on Objections to Jurisdiction, 

January 25, 2000. 



xi 

M.C.I.-Power M.C.I. Power Group L.C. and new Turbine, INC. v. Republic of 

Ecuador, 

ICSID Case No. ARB/03/6, 

Award, 

July 31, 2007. 

Methanex Methanex Corporation v. United States of America, 

NAFTA, 

Final Award of the Tribunal on Jurisdiction and Merits, 

August 3, 2005. 

Metal-Tech Metal-Tech Ltd. v The Republic of Uzbekistan, 

ICSID Case No. ARB/10/3, 

Award, 

October 4, 2013. 

Mondev 

 

Mondev International Ltd. v. United States of America, 

ICSID Case No. ARB(AF)/99/2, 

Award, 

October 11, 2002. 

MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, 

ICSID Case No. ARB/01/7, 

Award, 

May 25, 2004. 

OI-Group OI European Group B.V. v. Bolivarian Republic of Venezuela, 

ICSID Case No. ARB/11/25, 

Award, 

March 10, 2015. 

Pantechniki Pantechniki S.A. Contractors & Engineers (Greece) v. The 

Republic of Albania, 

ICSID Case No. ARB/07/21, 

Award, 

July 30, 2009. 



xii 

Parkerings Parkerings-Compagniet AS v. Republic of Lithuania, 

ICSID Case No. ARB/05/8, 

Award, 

September 11, 2007. 

Paushok Sergei Paushok, CJSC Golden East Company, CJSC 

Vostokneftegaz Company v. The Government of Mongolia, 

UNCITRAL, 

Award on Jurisdiction and Liability, 

April 28, 2011. 

Philip Morris Philip Morris Brands SÀRL, Philip Morris Products S.A. and 

Abal Hermanos S.A. v. Oriental Republic of Uruguay, 

ICSID Case No. ARB/10/7, 

Award, 

July 8, 2016. 

Quiborax Quiborax S.A. and Non Metallic Minerals S.A. v. Plurinational 

State of Bolivia, 

ICSID Case No. ARB/06/2, 

Award, 

September 16, 2015. 

Saluka-I Saluka Investments B.V. v. The Czech Republic, 

UNCITRAL, 

Decision on Jurisdiction over the Czech Republic’s 

Counterclaim, 

May 7, 2004. 

Saluka-II Saluka Investments BV (The Netherlands) v. The Czech 

Republic, 

UNCITRAL, 

Partial Award, 

March 17, 2006. 



xiii 

SDMI S.D. Myers, Inc. v. Government of Canada, 

UNCITRAL, 

Partial Award, 

November 13, 2000. 

Sedelmayer Mr. Franz Sedelmayer v. The Russian Federation, 

SCC Case No. 106/1998, 

Arbitration Award, 

July 7, 1998. 

Shum Señor Tza Yap Shum v. La República del Perú, 

ICSID Case No. ARB/07/6, 

Award, 

July 7, 2011. 
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1 

STATEMENT OF FACTS 

1. Once upon a time, in 1995, the Republic of Kronos (“Kronos”) and the Republic of Ticadia 

(“Ticadia”) entered into the Agreement for the Promotion and Reciprocal Protection of 

Investments (1995 Ticadia-Kronos BIT, hereafter: “BIT”). According to the OECD, Kronos 

is an underdeveloped country. 

2. KRONOS’ TREASURES In 1997, the Kronian Federal University (“University”) discovered 

the high-value rare earth metal “Lindoro” in Kronos’ northern territory. Subsequently, Kronos 

invited foreign companies to participate in a public auction for the concession rights to extract 

Lindoro in an area nestled in inner Kronos (“Site”). In the bidding, Fenoscadia Limited 

(“Claimant”) emerged victorious by offering the highest financial return. 

3. BACKING THE WRONG HORSE On 1 June 2000, Kronos and Claimant concluded a 

Concession Agreement (“CA”), solely allowing Claimant to exploit Lindoro in exchange of 

22% of the gross revenue related to the exploitation for the next 80 years. Claimant committed 

itself to good practices and a sustainable exploitation. Both Parties agreed that any disputes 

relating to the CA “shall be submitted to the courts of the Republic of Kronos, which hold 

exclusive jurisdiction”.1 To follow Claimant’s footprint, Kronos would carry out inspections 

of Claimant’s activities every two years. Actual Lindoro exploitation started in 2008.  

4. FAULTY PACKING Back in the early 90s, in 1993, Claimant was incorporated in Ticadia. In 

1998, sixty-five percent of Claimant’s voting rights were acquired by a Ticadian private equity 

fund, composed of nationals from different countries including Kronos and Ticadia. As time 

drew on, Claimant decided, in 2010, to effectively shut down its mining activities in Ticadia 

and to transfer almost all its business to Kronos. Since 2012, Kronian nationals hold the 

remaining thirty-five percent of Claimant’s shares. The shareholders elect Claimant’s board of 

directors (“BOD”), which manages the enterprise’s business. Due to their experience and 

expertise, the Kronian shareholders exert considerable influence on Claimant’s decision-

making in relation to operation and management of the mining activities in Kronos. The BOD 

also appoints Claimant’s CEO, who travels to and stays in Kronos long durations for 

Claimant’s business. Given the concentration of Claimant’s activities in Kronos, most 

decisions of the BOD were implemented in Kronos. At the same time, the BOD trended 

                                                 

1 Exhibit-2, ¶1335f. 
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towards favoring the interest of Kronos. 

5. WIND OF CHANGE In 2014, the Nationalist Party emerged with a robust majority from the 

parliamentary elections in Kronos. In January 2015, the new Government took office, fostering 

a strong nationalist and environmental agenda by harmonizing the stimulation of Kronos’ 

industry with environmental concerns. In June 2015, the Kronian Environmental Act (“KEA”) 

was passed to close regulatory voids in protection of the environment and Kronian population 

left-behind by the old Government. KEA is mostly based on obligations and definitions set 

forth at the Protocol on Water and Health to the 1992 Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes (“Water Convention”). Since 2015 

both, Kronos and Ticadia, are parties to the Water Convention. Under KEA, Miners are 

required to protect the waters of the regions where the extraction took place from toxic mine 

waste and to dispose hazardous waste safely. Otherwise, miners could be subject e.g. to 

immediate withdrawal of environmental licenses, forfeiture of facilities or to the obligation to 

compensate the environmental damage. During the passing of KEA, the public hearings were 

waived by the Speaker of the Kronian Parliament. According to Art. 59 Kronian Constitution, 

the decision of waiving hearings is at the discretion of the Speaker of the Parliament. 

6. WOLF IN SHEEP’S CLOTHING Claimant was found in compliance with its obligations in 

the CA. However, the Kronian Ministry of Environmental Matters published in October 2015 

data, which indicated a sharp increase of toxic waste found in Kronos’ largest river, the Rhea 

River. This data was acquired during the inspections of Claimant’s mining activities. With 

concern for its people and environment, this data prompted Kronos to support an accurate 

scientific Study by the Kronian Federal University (“Study”). Published on 15 May 2016, the 

Study found that “the contamination of the Rhea River is undoubtedly a direct consequence of 

the exploitation of lindoro”.2 According to the Study, the Rhea River is now among the three 

top most contaminated rivers in the world. Among the Kronian population around the areas of 

the Lindoro exploitation, the Study found an increase of the disease microcephaly and a 45%-

increase of cardiovascular disease (“CVD”). Both diseases were virtually non-existent prior to 

Claimant’s operations in Kronos. The Study found a correlation between the environmental 

externalities from Lindoro exploitation and an increase of microcephaly and CVD in Kronos. 

With every ton of Lindoro extracted, Claimant became responsible for 79 tons of mining waste. 

                                                 

2 Exhibit-4, ¶1394f. 
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Those tailings in Lindoro mines contained the heavy metal graspel. At least 10 different studies 

conducted by top-tier universities and independent researchers across the globe over the last 5 

years have demonstrated a connection between water contamination by graspel and an increase 

in CVD in the population of the surrounding areas. 

7. «THOUSANDS HAVE LIVED WITHOUT LOVE, NOT ONE WITHOUT WATER»3 For 

the new Government, Claimant’s exploitation of Lindoro turned out to be a potential threat to 

the Kronian people and environment. On 7 September 2016, the President issued the 

Presidential Decree No. 2424 (“Decree”), which prohibited exploitation of Lindoro and 

terminated Claimant’s concession. The cessation of revenues led Claimant to shut down its 

facilities in Kronos’ territory. In a television broadcast on 8 September 2016, Claimant directly 

attacked the Decree of Kronos’ Government. One day later, on 8 September 2016, Claimant 

challenged the Decree in Kronos’ national courts and aimed to suspend its effects and have it 

declared unconstitutional, which would unilaterally set the Decree aside. The Decree entered 

into force on 12 September 2016. After announcing that the Decree would not be revoked by 

the Government, Claimant withdrew from the national court proceedings on 22 February 2017. 

On 27 April 2017, Claimant notified Kronos about the dispute and its intention to pursue 

protection under the Ticadia-Kronos BIT, if an agreement was not reached through 

negotiations. Claimant filed its request for arbitration before the Arbitration Institute of the 

Stockholm Chamber of Commerce (“SCC”) on 10 November 2017. 

  

                                                 

3 W. H. Auden. 
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SUMMARY OF ARGUMENTS 

8. PART ONE: JURISDICTION Kronos respectfully contests the Tribunal’s jurisdiction, since 

Claimant is not an investor under the provisions of the Ticadian-Kronos BIT. Since, the de 

facto control is decisive, Claimant is no Ticadian investor, because the actual control is 

executed by Kronian nationals. 

9. PART TWO: ADMISSIBILITY For the unlikely event that the Tribunal finds jurisdiction, it 

should declare the claim inadmissible. Claimant triggered the fork-in-the-road preclusion 

contained in the BIT, by asserting the same dispute before a domestic court as well as before 

these Tribunal. 

10. PART THREE: MERITS If the Tribunal were to accept Claimant's unmeritorious allegations, 

it must decline the demanded compensation, because Kronos did not breach any treaty-

obligations. First, the termination of the CA was lawful and not equivalent to an expropriation. 

Second, the Tribunal should consider the Police Powers, according to which the Decree is a 

legitimate exercise. Third, the Tribunal should acknowledge that the ‘General Exceptions’ 

clause, as justification clause, is invoked since the Decree is necessary for all policy 

expectations laid out in the BIT. 

11. PART FOUR: COUNTERCLAIM Finally, the Tribunal should find Claimant liable for the 

damage it caused. This damage is a result of Claimant’s pollution of the Rhea River and the 

connected increase of diseases e.g. microcephaly and CVD under the Kronian population. 
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PART ONE: JURISDICTION 

12. This case should be dismissed pursuant to Art. 12(i) SCC-Rules, since this Tribunal should 

decide that it ‘manifestly lack jurisdiction’ ratione personae and ratione materiae to hear the 

present dispute. Claimant is neither an investor of a Contracting Party under Art. 1(4) BIT, nor 

does the claim concern a covered investment under Art. 1(3) BIT. Thus, adjudication under the 

BIT is improper. 

I. THE TRIBUNAL HAS NO JURISDICTION RATIONE PERSONAE OVER THE 

DISPUTE, BECAUSE CLAIMANT IS NOT A FOREIGN INVESTOR UNDER 

ART. 1(4) BIT 

13. Regardless of the approach, this Tribunal should find that Claimant is not an enterprise of the 

“other Contracting Party”4 and therefore, Claimant is not a valid investor under the BIT. 

14. Since no specific treaty requirements exist, Kronos invites the Tribunal to interpret the meaning 

of nationality under the BIT by applying the de facto control test (A.). By applying this test, 

this Tribunal will find that Claimant is a Kronian enterprise and does not have Ticadian 

nationality (B.). Even if the Tribunal hesitates to apply the test, it should pierce Claimant’s 

corporate veil and find that Claimant is not of Ticadian nationality (C.).  

A. The de facto control test should be applied to determine Claimant’s nationality 

because it would best serve the predominant purpose of the BIT 

15. The Tribunal should recognize that no specific treaty requirements exist with regard to 

determining the nationality of an enterprise and therefore the purpose of the treaty is decisive 

in this regard. 

16. Art. 31(1) VCLT, to which both Ticadia and Kronos are signatory states, provides that a treaty 

shall be interpreted in “good faith”, in “accordance with the ordinary meaning to be given to 

the terms of the treaty in their context” and “in the light of its object and purpose”. Art. 1(4) 

BIT sets out the requirements for an “investor of a Contracting Party”, and defines an investor, 

inter alia, as “an enterprise of a Contracting Party that [...] has made an investment in the 

other Contracting Party’s territory”. However, the treaty provides no guidelines on the 

nationality of investors. Hence, the Tribunal is not bound to specific treaty requirements but 

                                                 

4 Art. 1(4) BIT. 
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should apply the test that best satisfies the purpose of the BIT. 

17. The predominant and therefore most crucial purpose of the BIT consists in achieving greater 

economic relations between the Contracting Parties, as a de facto matter (1.). The de facto 

control test would best satisfy this purpose and hence, should be applied by the Tribunal (2.). 

According to this test, the nationality of the de facto controller is decisive.5 

1. The BIT’s predominant purpose is to achieve greater economic relations 

18. Kronos invites the Tribunal to examine the Preamble of the BIT, which expresses the strong 

desire to promote “greater economic cooperation between [Kronos and Ticadia]”. This is the 

predominant purpose of the BIT at hand. 

19. At this point, Claimant may assert that the purpose of the BIT is to grant protection to investors. 

Kronos does not contest that the BIT grants protection to investors. However, the Preamble 

itself requires that the investor must be of the “other Contracting Party” in order to be 

protected under the BIT. Therefore, Claimant cannot misuse the Preamble to distort the scope 

of nationality laid out in the BIT. Moreover, regarding the predominant purpose, the 

Contracting Parties could not have been clearer as they stated in the Preamble that: 

“the promotion and the protection of investments of investors of one 

Contracting Party in the territory of the other Contracting Party will be 

conducive to the stimulation of mutually beneficial business activity, to the 

development of economic cooperation between the Contracting parties”.6 

Therefore, under the BIT, the promotion and protection of a given investor is subordinate to 

the purpose of fostering greater and mutually beneficial economic cooperation between the 

Contracting Parties. The Treaty is a vehicle to achieve this verbatim expressed purpose of the 

Contracting Parties. Hence, the predominant purpose of the BIT is to achieve greater economic 

relations. 

 

                                                 

5 Sedelmayer, ¶V.2.1.5, p. 57. 

6 Emphasis added. 
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2. The de facto control test best serves the purpose of achieving greater economic cooperation 

and therefore should be applied to determine investors’ nationality 

20. States often set out ‘formal’ tests in their BITs to determine an investor’s nationality, including 

reference to the place of incorporation or seat of business.7 In cases where a BIT provides no 

specific guidelines with respect to determining an investor’s nationality, a tribunal should apply 

the test that best serves the purpose of the BIT. To decide, whether a test might be applied or 

not, “guidance should in the first place be sought in the text of the Treaty”.8  

21. Here, the Contracting Parties to the BIT at hand made a deliberate decision not to implement a 

‘formal’ test. Therefore, the Tribunal should not be satisfied by resting its decision on mere 

formalities, such as place of incorporation or seat of an enterprise. 

22. In the Preamble of the BIT, the Contracting Parties express their desire to achieve greater 

economic cooperation and mutually beneficial business activity. This economic cooperation 

should be actual and real and not left as merely hollow expressions, given the Contracting 

Parties’ aim at actual and real economic outcomes. Therefore, the purpose of the BIT suggests 

a test, that reflects the underlying economic realities. While ‘formal’ tests prove useful in 

general circumstances, such tests do not always reflect underlying economic realities.9 In 

contrast, the de facto control test provides a greater degree of reflection of the economic 

realities.10 In requiring more than mere formalities for its satisfaction, the test grasps only 

authentic and substantial enterprises. 

23. Furthermore, in the last decades found growing support.11 The Tribunal in Sedelmayer applied 

the control test and stated that the control test facilitates the purpose of promoting investments 

between the two countries concerned in order to achieve greater mutual economic 

cooperation.12 In that case, the relevant Germany-Russia BIT provides in its preamble the 

strong desire of the respective parties to strengthen the mutual economic cooperation between 

them. Such a desire is the exact same as in the BIT at hand. 

                                                 

7 Art. 1(2) China-Germany BIT; Art. 1(4) UK-Philippines BIT; Art. 1(2)(b) BLEU-Croatia BIT; and others. 

8 Sedelmayer, ¶V.2.1.5, p. 58. 

9 Schlemmer, Handbook IIL, p. 81; Barcelona-Traction, Separate Opinion Jessup, ¶17. 

10 Schlemmer, Handbook IIL, p. 81; Barcelona-Traction, Separate Opinion Jessup, ¶17. 

11 Sedelmayer, ¶V.2.1.5, p. 57f. 

12 Sedelmayer, ¶V.2.1.5, p. 59. 
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24. Thus, the Tribunal should acknowledge that the control test would best serve the purpose of 

the BIT and therefore, that it should be applied to determine Claimant’s nationality in this case. 

B. Pursuant to the de facto control test, Claimant is not a Ticadian enterprise, because 

the Kronian shareholders are the de facto controllers 

25. The de facto controller of a company is the person or entity who has the power to effectively 

make key decisions for the company by holding specific and substantial business-related 

knowledge. It is recognized in the international corporate world that it is possible to “control 

a business activity without owning the majority voting rights in shareholders meetings”.13 

Instead control is also achieved by the “power to effectively decide and implement the key 

decisions of the business activity of an enterprise”.14 Such effective decision-making power 

can be “achieved by the existence of one or more factors such as technology [or] know how”.15  

26. In the present case, it is not evidenced that the private equity fund, which is the Ticadian 

majority shareholder, holds any specific knowledge about the mining industry. On the contrary, 

the minority Kronian shareholders are evidenced to have experience and expertise in the mining 

industry.16 Due to this expertise and experience the Kronian shareholders exerted considerable 

influence over Claimant’s decision-making, specifically in relation to the operation and 

management of its majority business activities in Kronos.17 Since Claimant operates in the 

mining business, the specific and substantial mining-knowledge of the Kronian shareholders is 

indispensable for Claimant’s decision-making. Thus, the Kronian shareholders have the know-

how and technology knowledge in the mining sector. Since only the Kronian shareholders have 

such specific and substantial knowledge, the Kronian shareholders achieved the power to 

effectively decide Claimant’s key decisions. Hence, the Kronian shareholders are the de facto 

controllers. 

27. Consequently, Claimant is a Kronian enterprise and thus not a Ticadian enterprise. 

                                                 

13 Thunderbird, ¶108. 

14 Thunderbird, ¶108. 

15 Thunderbird, ¶108 [emphasis added]. 

16 Facts, ¶907f. 

17 Facts, ¶905; 931f. 
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C. In the alternative, Kronos requests this Tribunal to lift the corporate veil on the basis 

that Claimant misuses the privileges of its legal personality by attempting to wrongly 

benefit from the BIT 

28. In international law the corporate veil is pierced for instance “to prevent the misuse of the 

privileges of legal personality”.18 In particular a misuse consists in the evasion of “legal 

requirements or of obligations”.19 The ICJ in Barcelona-Traction recognized that piercing the 

corporate veil is not only admissible as a matter of municipal law, but that special 

circumstances, just as the mentioned misuse, justify its application in international law.20 The 

position in Barcelona-Traction was reaffirmed by tribunals, e.g. in the Diallo case and in 

CMS-I and also by the dissenting opinion of the chairman of the tribunal in Tokios Tokelés.21  

29. In the case at hand, Claimant wants to misuse its ‘formal’ corporate Ticadian nationality in 

order to wrongly access the BIT and to evade domestic jurisdiction. In 2010 Claimant 

transferred the majority of its business to Kronos and effectively shut down its business in 

Ticadia, even though it remained incorporated in Ticadia.22 Moreover, shortly after Kronian 

shareholders acquired thirty-five percent of Claimant’s shares in 2012,23 the BOD, the effective 

management of Claimant, was composed of a Kronian majority ever since.24 Such majority 

increasingly favored decisions that promoted Claimant’s interests in Kronos and most of these 

decisions were implemented in Kronos.25 Hence, Claimant merely represents itself as foreign 

enterprise in order to misuse its privileges of legal personality by wrongly accessing the BIT 

and by wrongly evading domestic jurisdiction.  

30. As such, the Tribunal is presented with a veritable Kronian enterprise submitting claims against 

Kronos. The Tribunal’s adjudication over such claims would undermine the function of the 

BIT as an international instrument. The Tribunal should prevent Claimant from misusing the 

privileges of its legal personality. Hence, the Tribunal should pierce the veil to prevent a misuse 

                                                 

18 ICJ, Barcelona-Traction, ¶56. 

19 ICJ, Barcelona-Traction, ¶56. 

20 ICJ, Barcelona-Traction, ¶58. 

21 ICJ, Diallo, ¶64, 87ff.; CMS-I, ¶43ff.; Tokios-Tokelés, Dissenting Opinion, ¶30. 

22 Facts, ¶931ff. 

23 Facts, ¶899f. 

24 Facts, ¶901ff. 

25 Facts, ¶935f. 
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and evasion of the domestic jurisdiction. 

31. Conclusively, regardless of the approach, this Tribunal should decide that it ‘manifestly’ lacks 

jurisdiction ratione personae and should dismiss this case pursuant to Art. 12(i) SCC-Rules. 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE MATERIAE 

OVER THE DISPUTE 

32. The alleged investments are not ‘covered investments’ under Art. 1(3) BIT, since they were 

not made by an investor of the “other Contracting Party”. Therefore, the Tribunal should find 

that it lacks jurisdiction ratione materiae over this dispute. 

33. Art. 1(3)(ii) BIT states that the investment must be made “by an investor of the other 

Contracting Party”, in order to qualify as covered investment. As mentioned above,26 Claimant 

must be considered a Ticadian enterprise to satisfy the requirements for adjudication under the 

BIT. Since Claimant cannot meet this requirement, it cannot be considered an investor of the 

“other Contracting Party”. Thus, all alleged investments brought by Claimant to this Tribunal 

do not qualify as ‘covered investments’, according to Art. 1(3) BIT. Therefore, this Tribunal 

should find to lack ratione materiae over this dispute. 

34. In conclusion, the Tribunal should decide, that it ‘manifestly lacks jurisdiction’ over the 

dispute, since it lacks ratione personae and ratione materiae and therefore dismiss this case 

pursuant to Art. 12(i) SCC-Rules. 

35. In event that the Tribunal finds that it has jurisdiction over the dispute, Kronos will raise a 

counterclaim, addressed after the primary claim.  

                                                 

26 Supra, ¶28. 
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PART TWO: ADMISSIBILITY 

36. Even if this Tribunal finds that it has jurisdiction over the claims in question, it should 

nonetheless find Claimant’s claims inadmissible for the following reasons: First, there is no 

investment dispute under Art. 11 BIT (I.). Second, the CA contains a choice-of-forum clause 

that precludes the contract claim brought before this Tribunal (II.). Finally, Claimant precluded 

itself from international arbitration by triggering the fork-in-the-road preclusion (III.). 

I. THE CASE AT HAND DOES NOT CONSTITUTE AN INVESTMENT DISPUTE 

UNDER ART. 11 BIT. 

37. According to Art. 11(1) BIT, “an investment dispute is a dispute between a Contracting Party 

and an investor of the other Contracting Party”. As noted above, Claimant is a domestic 

enterprise and not an investor under the BIT.27 Therefore, no investment dispute exists. 

II. THE CHOICE-OF-FORUM CLAUSE PURSUANT TO NO. 7 CA PRECLUDES 

THE CLAIMS BROUGHT BEFORE THE SCC 

38. The Tribunal must find Claimant’s claims inadmissible because the legal foundation on which 

the dispute arose is the CA. It contains a choice-of-forum clause (A.), which is lex specialis to 

the BIT and must therefore be observed by this Tribunal (B.). Moreover, Claimant brought a 

contract claim before the SCC, although contract claims are to be brought before the courts of 

the Republic of Kronos (C.). 

A. No. 7 CA constitutes choice-of-forum clause that governs the forum for adjudication 

of this dispute 

39. Tribunals must give effect to valid choice-of-forum clauses in determining the appropriate 

forum for a given dispute. In Vivendi-II the tribunal found that 

“[i]n a case where the essential basis of a claim brought before an 

international tribunal is a breach of contract, the tribunal will give effect to 

any valid choice of forum clause in the contract”.28 

40. Numerous arbitral tribunals have endorsed this view.29 No. 7 CA is a “Dispute Resolution” 

clause that states that  

                                                 

27 Supra, ¶28. 

28 Vivendi-II, ¶98. 

29 Toto, ¶202; SGS-III, ¶155; Bayindir, ¶153; Joy-Mining, ¶81f. 

 



12 

“[a]ny dispute arising directly out of this Agreement [...] shall be submitted to 

the courts of the Republic of Kronos, which hold exclusive jurisdiction”.30  

41. Reading this provision in the light of the statement of the Vivendi-II tribunal, it becomes clear 

that No. 7 CA constitutes a valid choice-of-forum clause. Accordingly, this Tribunal must give 

effect to the choice-of-forum clause in the present case. 

B. The choice-of-forum clause is lex specialis to the BIT and therefore must be observed 

by this tribunal 

42. The conflict principle lex specialis signifies the application of a more specific provision over a 

general one. Applying this doctrine, in general, scholars have found that more specific choices 

of parties “should take priority over the general provisions of a treaty relating to all 

investments”.31 The tribunals in SGS-II and Vivendi-I have supported this view in holding that 

if the parties opt for a specific dispute resolution clause in an agreement, the jurisdiction of an 

arbitral tribunal “will rest on the special agreement, not on the BIT”.32 

43. The tribunal in SGS-III applied a similar maxim, the principle of generalia specialibus non 

derogant, to find that general provisions do not override “specific provisions of particular 

contracts”.33 In other words, specialized rules take priority over more general rules. Thus, a 

specific choice-of-forum clause made in a relevant contract will override a general jurisdiction 

clause in a BIT. In this case, Art. 11 BIT constitutes a general dispute resolution clause that 

was negotiated between Kronos and Ticadia to provide broad coverage for any general 

investment disputes that might arise., In contrast, the “Dispute Resolution” clause in No. 7 CA, 

constitutes a specialized choice-of-forum clause that was specifically written for disputes that 

arises directly out of the CA. Since the CA was negotiated between Claimant and Kronos, it 

can be concluded that this is the explicit intention of both Parties.  

44. Further, the “Dispute Resolution” clause in the CA is more specific than any relevant 

provisions in the BIT, and therefore, under lex specialis, governs the choice-of-forum clause in 

the dispute at hand. As such, Art. 11 BIT does not override the choice-of-forum clause 

                                                 

30 Emphasis added. 

31 McLachlan et al., IIA-Substantive Principles, ¶4.224, 4.218; Sornarajah, Foreign Investment, p. 378. 

32 SGS-II, ¶161; cf. Vivendi-I, ¶78, footnote 20. 

33 SGS-III, ¶141. 
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in No. 7 CA. 

45. Additionally, the BIT reinforces such a reading. According to Art. 11(2)(b) BIT, the Parties 

should submit the dispute for resolution “in accordance with any applicable, previously agreed 

dispute-settlement procedures”. This Tribunal should interpret “previously agreed” as the 

tribunal in Lanco did, to mean procedures that have been agreed upon “prior to the moment 

that the dispute arises”.34 Here, since the CA was signed in 200035 and the dispute arose in 

201736, the dispute-settlement procedure contained in the choice-of-forum clause of the CA, 

was clearly agreed upon prior to the dispute in question arose. Consequently, the language of 

Art. 11(2)(b) BIT perfectly captures No. 7 CA’s choice-of-forum clause. Together, these 

provisions require that Claimant should submit the dispute for resolution in Kronian courts. 

46. Hence, the choice-of-forum clause is more specific and must therefore be observed by the 

Tribunal. 

C. Claimant has clearly brought a contract claim before the SCC therefore, the Tribunal 

must find the claim inadmissible 

47. According to the tribunal in Toto, a contract claim is a claim “arising out of [a] Contract”.37 

Furthermore, the tribunal in SGS-III decided that tribunals in general should not rule “over a 

contractual claim when the parties have already agreed on how such a claim is to be resolved, 

and have done so exclusively”.38 

48. Consequently, this Tribunal must give effect to the choice-of-forum clause, if the dispute arose 

out of a contract, here the CA. The dispute Claimant brought before this arbitral tribunal is a 

matter of an alleged breach and deprivation of concession rights, caused by the enactment of 

the Decree. Thus, the claim is fundamentally about the termination of the CA. The choice-of-

forum clause under No. 7 CA, explicitly “includ[es] its termination”. Since Claimant’s claim 

centers on the termination of Claimant’s contractual rights from the CA, the claim is covered 

by the “Dispute Resolution” clause in the CA. Therefore, Claimant is directed to exclusive 

                                                 

34 Lanco, ¶25. 

35 Exhibit-2, ¶1337. 

36 Facts, ¶1025. 

37 Toto, ¶211. 

38 SGS-III, ¶155; cf. Vivendi-I, ¶53; Vivendi-II, ¶41f; cf. CMS-I, ¶74. 
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jurisdiction of the courts of the Republic of Kronos. 

49. Hence, the claim brought before the SCC is inadmissible. On this basis, the Tribunal should 

respect the autonomy and intent of the parties and declare the claim inadmissible. 

III. CLAIMANT IS BARRED FROM INTERNATIONAL ARBITRATION BECAUSE 

THE CLAIMANT TRIGGERED THE FORK-IN-THE-ROAD PRECLUSION 

CONTAINED IN ART. 11(3) BIT 

50. In general, a fork-in-the-road clause limits a claimant’s ability to seek remedy by requiring the 

claimant to choose between international and domestic forums and “where the choice once 

made becomes final and irreversible”.39  

51. Here, Art. 11(3) BIT requires that the “company concerned has not submitted the dispute for 

resolution” to the domestic courts under Art. 11(2)(a) BIT or other agreed dispute-settlement 

procedures under Art. 11(2)(b) BIT. Hence, Art. 11(3) BIT is a fork-in-the-road clause. In the 

fork-in-the-road context, the tribunal in Chevron found that ‘the dispute’ “must mean ‘the same 

dispute’ ”.40 Accordingly, international arbitration is barred inter alia in the event that ‘the 

same dispute’ has been submitted to domestic courts under Art. 11(2)(a) BIT. 

52. The Tribunal will find that Claimant chose the domestic over the international forum, since it 

submitted ‘the dispute’ to the domestic Kronos Federal Court pursuant to Art. 11(2)(a) BIT 

(A.). Although Claimant chose the domestic arbitration, it nevertheless stresses ‘the same 

dispute’ before the SCC (B.). 

A. Claimant chose the domestic over the international forum, since it submitted the 

dispute to the domestic Kronos Federal Court pursuant to Art. 11(2)(a) BIT 

53. The domestic forum is chosen, if the dispute is submitted to the domestic courts, regardless 

whether a decision was rendered. Art. 11(2)(a) BIT provides that in the event of a dispute, the 

company may ‘choose’ to submit the dispute “for resolution [...] to the domestic courts”.  

Furthermore, the tribunal in M.C.I.-Power, which dealt with an almost identical fork-in-the-

road clause,41 stated that: 

                                                 

39 Maffezini, ¶63. 

40 Chevron, ¶4.74. 

41 Cf. Art. VI(2) and (c) Ecuador-US BIT. 
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“if there had been a right to choose an option and if that right had in fact been 

exercised that would in any case have been irrevocable, whether or not there 

had been a final decision on the Merits”.42 

54. In the case at hand, Claimant applied to the Kronos Federal Court seeking to suspend the effects 

of the Decree until negotiations took place.43 Additionally, Claimant sought to declare the 

Decree unconstitutional on grounds of alleged due process violations.44 If Claimant had 

succeeded in declaring the Decree unconstitutional, the Decree might have been set aside 

forever, not just until negotiations took place.45 Thus, Claimant filed a claim aiming for a 

formal decision. On the basis of these facts, the Tribunal should conclude that Claimant 

submitted its claim for resolution pursuant to Art. 11(2)(a) BIT. Claimant withdrew its appeal 

from Kronos’ domestic court.46 This withdrawal does not reverse Claimant’s choice of forum 

and Claimant cannot withdraw from its deliberate choice. Hence, Claimant’s choice remains 

in favor of adjudication before the domestic courts pursuant to Art. 11(2)(a) BIT. 

B. Claimant stresses ‘the same dispute’ before the SCC as already done in the domestic 

forum 

55. According to the tribunal in Chevron ‘the dispute’ in the context of a fork-in-the-road clause 

“must mean ‘the same dispute’”.47 It further contends that: 

“it is not suggested that the submission of a different dispute between the 

Claimants and the Respondent could trigger the fork in the road provision”.48 

56. The Tribunal will find that the triple identity test is not applicable with respect to fork-in-the-

road clauses (1.). Instead, the fundamental basis test should be applied and, on its basis, the 

Tribunal should find that the dispute brought before the SCC is ‘the same dispute’ as the dispute 

submitted to Kronos’ Federal Court (2.). 

                                                 

42 M.C.I.-Power, ¶182. 

43 Facts, ¶1016f. 

44 PO2, ¶1532. 

45 PO3, ¶1629ff. 

46 Facts, ¶1024. 

47 Chevron, ¶4.74. 

48 Ibid. 
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1. The triple identity test should not be applied, because it deprives the fork-in-the-road clause 

of its meaning 

57. The triple identity test should not be applied to define the ‘the same dispute’ in context of a 

fork-in-the-road clause. This test provides a very narrow definition of sameness by requiring 

strict identity of the parties, the objects, and the causes of action of the disputes to find that two 

disputes constitute ‘the same dispute’.49 

58. First, the text of the BIT does not require the strict triple identity test, since the fork-in-the-road 

clause, Art. 11(3) BIT, merely states, that the “dispute” has not been submitted to inter alia 

the domestic courts. While dealing with a similar fork-in-the-road clause,50 the Tribunal in 

H&H refrained from applying the triple identity test, because such application was not 

indicated in the treaty text.51  

59. Second, the triple identity test was originally created to address questions of res judicata, but 

not to address issues of fork-in-the-road clauses.52 Hence, it is not surprising that numerous 

tribunals found this test not suitable for fork-in-the-road clauses, because it deprives fork-in-

the-road clauses of their practical meaning.53 The practical meaning is deprived, as the test is 

very strict and it requires, inter alia, that the parties must always be the same.54 The tribunal in 

Supervisión cut right to the chase, as it stated that the triple identity test: 

“removes all legal effects from fork in the road clauses, which contravenes the 

effet utile principle applicable to the interpretation of treaties”.55 

60. For these reasons, prior tribunals have not applied the triple identity test.56 Similarly, the 

Tribunal in this arbitration should not apply the triple identity test. 

                                                 

49 Cf. Chevron, ¶4.75. 

50 H&H, ¶366. 

51 H&H, ¶367. 

52 Chevron, ¶4.77. 

53 Chevron, ¶4.75; Supervisión, ¶330; H&H, ¶367. 

54 H&H, ¶367. 

55 Supervisión, ¶330. 

56 Chevron, ¶4.77; H&H, ¶367. 
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2. According to the fundamental basis test, the dispute that Claimant brought before the SCC 

is ‘the same dispute’ as the one brought before the domestic courts 

61. The Tribunal should instead use the fundamental basis test to define whether ‘the same dispute’ 

is concerned. This test is well established by numerous Tribunals.57 In respect of a fork-in-the-

road clause, this test requires the Tribunal to decide “whether the Treaty claims have the same 

fundamental basis as the claims submitted before the local fora”.58 Determinative at this point 

is “whether the claimed entitlements share the same normative source”.59 At this point of 

analysis, the framing of the claim by the claimant, for example in the prayer for relief, is 

irrelevant.60 

62. In H&H the tribunal considered that the ‘expropriation claim’ and the claim before the domestic 

court shared the same fundamental basis.61 In H&H the claimant alleged in both proceedings 

that there was direct interference with the licensing process.62 Therefore, the Tribunal in H&H 

concluded that the ‘expropriation claim’ had the same fundamental basis as the claim before 

the domestic courts.63 

63. In the present proceedings, Claimant alleges an expropriation before the SCC based on Kronos’ 

actions.64 Claimant has made it clear that it relies on the Decree for this arbitration, since in its 

view it is a “targeted measure, disguised in the form of a general bona fide regulation and 

aimed at expropriating Claimant’s assets”.65 Claimant directly attacked the Decree, claiming 

that Kronos enacted the Decree to target Claimant and run it out of business.66 Hence, Claimant 

alleges an expropriation based on the Decree. Art. 2 Decree lawfully terminated licenses and 

concessions.67 Just as in H&H, an interference with the licenses is at issue before the SCC. 

                                                 

57 Woodruff, p.223; Pantechniki, ¶61; H&H, ¶368; Vivendi-I, ¶100. 
58 H&H, ¶369. 

59 Pantechniki, ¶62. 

60 Pantechniki, ¶61f. 

61 H&H, ¶376. 

62 Ibid. 

63 Ibid. 

64 Request, ¶219f. 

65 Request, ¶213f. 

66 Facts, ¶1016-1021. 

67 Exhibit-5, ¶1436f. 
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64. Similarly, here, the claim brought before the domestic courts sought to suspend the effects of 

the Decree and to declare it unconstitutional with the aim of setting it aside.68 While targeting 

the Decree, Claimant also alleged interference with licenses before the domestic courts. 

65. Since the Decree and the licenses were at issue in the claim before the domestic courts and 

before SCC, the claims share the same normative source. Thus, the Tribunal in this arbitration 

should come to the same conclusion as the tribunal in H&H and find that the claim before the 

domestic courts and the claim brought before the SCC are fundamentally the same, since they 

share the same normative source. 

66. Conclusively, Claimant brought ‘the same dispute’ before the SCC and therefore triggered the 

fork-in-the-road preclusion. Thus, the Tribunal must find at this very point that Claimant’s 

claim is inadmissible.  

                                                 

68 Facts, ¶1016f; PO2, ¶1531ff. 
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PART THREE: MERITS 

67. The Tribunal should dismiss the claim on the merits, because there is neither a breach of Art. 

7 BIT (I.), nor a breach of Art. 6 BIT (II.). Even if the Tribunal finds a breach of either article, 

it must also find that this breach is justified under the General Exception Clause contained in 

Art. 10 BIT (III.). 

I. THE ENACTMENT AND ENFORCEMENT OF THE DECREE IS IN 

COMPLIANCE WITH ART. 7 BIT 

68. The Tribunal should find that Kronos did not engage in expropriation, either directly (A.), or 

indirectly (B.). In the rare instances that the Tribunal finds expropriation, it can only find that 

any expropriation was carried out lawfully pursuant to the rules and policies laid out in Art. 7 

BIT (C.). 

A. Kronos’ lawful withholding of the extracted Lindoro does not amount to 

expropriation because the seizure is a temporary measure that was never intended to 

be permanent and Claimant cannot demonstrate financial loss 

69. Expropriation must constitute a lasting removal69 and therefore numerous tribunals found that 

the act in question must result in a permanent loss to amount to expropriation.70 The tribunal 

in Tecmed equated permanent to ‘irreversible’.71 Tribunals have found that, at minimum, 

permanent means that an act cannot be ephemeral72 or of temporary nature.73 Art. 7(1) BIT 

remains silent on requirements to determine what constitutes an expropriation. The relevant 

case law indicates, that the duration should be taken into account, since it is a significant factor 

which helps to determine the degree of interference with property.74  

70. In the present case, pursuant to Art. 4 Decree, the withholding of the extracted Lindoro is 

intended to ensure that Claimant is compliant with its outstanding payment obligation. It is 

clear that no specific circumstances prevail, since the withholding will not lead to a financial 

loss. Lindoro is a non-perishable high-value earth metal75 and no facts indicate a loss of its 

                                                 

69 SDMI, ¶283. 

70 Quiborax, ¶200; Burlington-II, ¶506; Copper, ¶6.58; LG&E, ¶193. 

71 Tecmed, ¶116. 

72 Fireman, ¶176(d); Shum, ¶163. 

73 LG&E, ¶193; Fireman, ¶176(d); Shum, ¶163. 

74 LG&E, ¶193. 

75 Facts, ¶885. 
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value, while being withheld. Kronos always had and has the intention to return the extracted 

Lindoro as soon as Claimant fulfills its obligation to compensate Kronos for suffered damage. 

Therefore, the seizure is not only reversible, but temporary and ephemeral in its nature as well. 

Hence, the common understanding about the meaning of expropriation is not fulfilled in this 

case and therefore there is no direct expropriation. 

B. Kronos’ termination of Claimant’s licenses was lawful because Claimant 

contractually agreed to observe KEA and Claimant violated KEA 

71. Indirect expropriation cannot be constituted by a lawful exercise of contractual rights, such as 

termination. The tribunal in Swisslion stated that a lawful termination cannot amount to an 

expropriation, because: 

“otherwise, a State could not exercise the ordinary right of a contractual party 

to allege that its counterparty breached the contract without the State’s being 

found to be in breach of its international obligations”.76 

72. Numerous tribunals agreed and found that a lawful termination of a contract does not constitute 

an expropriation.77 When Art. 7 BIT defines indirect expropriation as “measures having an 

effect equivalent to [...] expropriation”, it cannot be interpreted as far-reaching as to restrict 

contractual rights, such as the right to legitimately terminate a contract. Claimant itself is 

responsible to comply with its commitments and should bear the consequences in the event of 

self-induced violations. A legitimate response to Claimant’s harmful conduct in the form of 

lawful termination of the CA should not under any circumstance be equated to an unlawful 

taking. 

73. In the present case, KEA provides grounds to withdraw and terminate environmental licenses 

when an obligation of KEA is violated.78 KEA obligates miners to protect the waters of the 

regions from toxic mine waste.79 Moreover, it requires the safe disposal of hazardous wastes.80 

Claimant committed itself, in No. 2.1. CA, to observe new laws and regulations of Kronos. 

                                                 

76 Swisslion, ¶314. 

77 Swisslion, ¶314; Biwater, ¶457; Quiborax, ¶206; Bayindir, ¶461. 

78 Facts, ¶964. 

79 Facts, ¶962. 

80 PO2, ¶1561f. 
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Since there had been a void of a basic environmental regulation framework in Kronos,81 KEA 

merely corrects the situation by filling this void and was introduced as a new law on 12 June 

2015.82  

74. Claimant violated its obligations in KEA. Claimant did not protect the waters of the region 

from toxic and hazardous mine waste. Instead, Claimant polluted the Rhea River in Kronos 

with toxic mine waste. The data collected during the inspections of Claimant’s business reveal 

a sharp increase of toxic waste found in the Rhea River in October 2015.83 The Study in May 

2016 confirmed such data and found that the Rhea River had been polluted with the heavy 

metal graspel, a toxic substance, and that the presence of graspel was “undoubtedly a direct 

consequence of the exploitation of lindoro”.84 Therefore, a breach of KEA took place. Since 

Claimant committed to observe KEA, Kronos had a legal and valid ground based in contract 

to withdraw licenses in September 2016, and thereby to terminate the CA. 

75. Thus, the termination was lawful and not equivalent to an expropriation, which consequently 

results in no breach of Art. 7(1) BIT. 

C. If this Tribunal finds that the effects of the Decree constitute an expropriation, it must 

also find that the expropriation was lawful as Kronos actions were lawful within the 

Public Policy Exception laid out in Art. 7 BIT 

76. A lawful expropriation is taken “for a public purpose, in accordance with due process of law, 

in a non-discriminatory manner and on payment of due compensation”, pursuant to Art. 7 BIT. 

77. Kronos is in compliance with its duties under Article 7 BIT. In accordance with the 

requirements of Article 7(1) BIT, Kronos issued the Decree for a public purpose (1.), in 

accordance with due process (2.), in a non-discriminatory manner (3.), and with ‘due’ 

compensation, which, in this case amounts to no compensation (4.). 

                                                 

81 Facts, ¶920. 

82 Facts, ¶958ff. 

83 Facts, ¶984-988. 

84 Exhibit-4, ¶1394f. 
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1. The Decree was enacted for the public purpose of protecting the environment and public 

health pursuant to Art. 7(1) BIT 

78. In order to determine a valid public purpose, it is not for the tribunals to substitute the discretion 

of the government with their own judgement.85 Furthermore, the tribunal in LG&E found that 

states can adopt policies for social or general welfare purposes.86 The Contracting Parties to 

the BIT laid out such general welfare purposes in Art. 9(1) BIT, stating that “it is inappropriate 

to encourage investment by relaxing domestic health, safety or environment”. 

79. In the case at hand, scientific evidence established that Claimant’s Lindoro exploitation caused 

devastating pollution to Kronos’ largest river, jeopardizing the environment, human life, and 

health.87 The Decree prohibits any Lindoro exploitation in Kronos88 and hence aims to protect 

human life, health, and safety of the Kronian population by safeguarding the environment. 

Thus, as evidenced by this analysis, the Tribunal must find that the Decree had not only one 

valid public purpose, but several valid public purposes. 

2. The Decree was enacted in accordance with due process as prescribed by Art. 7(1) BIT 

because Kronos published the Decree in advance of its enforcement and provided 

substantive opportunities to comment and discuss the Decree’s legal effects 

80. A measure need only fulfill the requirements of Art. 8 BIT to be in accordance with the BIT’s 

due process requirements. According to Art. 8(1) and (2)(a) BIT, measures must be “promptly 

published” in “advance”. Further, Art. 8(2)(b) BIT requires provision of a reasonable 

opportunity to comment and discuss prior to the measure’s entry into force. 

81. Claimant may challenge Kronos’ interpretation of due process by citing the tribunals in ADC 

or Quiborax, which required prior notice and a hearing.89 However, unlike in the present case, 

in those cases, both Tribunals were faced with a treaty that did not lay down clear requirements 

with respect to due process. Articles such as the present Art. 8 BIT are neither present in the 

Cyprus-Hungary BIT, nor in the Bolivia-Chile BIT. Here, the BIT lays out a standard for due 

                                                 

85 Goetz, ¶126. 

86 LG&E, ¶195. 

87 Facts, ¶993ff; Exhibit-4, ¶1390ff. 

88 Facts, ¶1005ff.; Exhibit-5, ¶1435ff. 

89 ADC, ¶435; Quiborax, ¶221. 
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process in Art. 8 BIT. This Tribunal should therefore not rely on case law, where no such article 

was present in the relevant treaty. Instead, the Tribunal should solely focus on the due process 

requirements clearly set out in Art. 8 BIT. 

82. In this case, the Decree was issued on 7 September 2016 and was set to enter into force “five 

days after its publication”.90 Claimant had two opportunities to comment on and discuss the 

Decree. First, on 7 September 2016 there was a media press conference hours after the issuance 

of the Decree.91 Second, Claimant’s CEO participated in a public roundtable discussion on the 

Decree broadcast by Kronos’ largest television channel.92 Claimant took both opportunities by 

sharing its critical view on the Decree.93 Moreover, Claimant was provided a third recourse, 

with the opportunity to challenge the Decree in Kronos’ Federal Court, which Claimant took 

on 8 September 2016.94 Consequently, the Decree was enacted in accordance with the due 

process standard under Art. 8 BIT. Thus, it complies with the due process requirement in Art. 

7 BIT. 

3. The Decree is not discriminatory under Art. 7(1) BIT because it does not favor national 

over foreign investors 

83. As a general matter, discrimination requires the existence of different parties that receive 

different treatment.95 For instance, Amoco dealt with an act, similar to the ‘Decree’ in the case 

at hand, which annulled all agreements within a specific economic branch.96 There, the tribunal 

refused to find discrimination simply because “another concern in the same economic branch 

was not expropriated”.97 In another instance, the tribunal in OI-Group refused to find 

discrimination when the state in question took the measures regardless of the nationality of the 

investor, but in favor of the endogenous development policy, a public purpose.98 

                                                 

90 Facts, ¶1005; Exhibit-5, ¶1443. 

91 Facts, ¶1012f. 

92 Facts, ¶1017ff. 

93 Facts, ¶1017ff. 

94 Facts, ¶1016f. 

95 ADC, ¶442; Saluka-II, ¶313; Lemire, ¶261. 

96 Amoco, ¶72. 

97 Amoco, ¶142. 

98 OI-Group, ¶410f. 
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84. First, Claimant is the only Lindoro miner in Kronos.99 Therefore, Claimant cannot be compared 

with other entities in Kronos. Lindoro mining should not be compared to traditional mining, 

because it is a novel and unexplored sector, which should not bear comparison with traditional 

mining. Second, if the Tribunal were to compare Claimant to traditional miners, it must 

consider that the Decree was tailored narrowly and on the basis of scientific evidence. Thus, 

even if this Tribunal finds different treatment between different sectors of the mining industry, 

such differences are justified by a lack of evidence adequate to justify similar regulation of 

other mining activities. If credible evidence on the adverse environmental impact of other 

mining activities were available, Kronos would have regulated these industries as well. Finally, 

given that Kronos acted with the intention of protecting its people and the environment, the 

Decree would have been issued, regardless of whether or not Lindoro was being exploited by 

a foreign or domestic enterprise. Therefore, there was no intentional action targeting Claimant, 

but rather intentional action in favor of the environment and of the public good. Thus, this 

Tribunal should find that the Decree is non-discriminatory. 

4. Kronos is not liable for compensation pursuant to Art. 7(1) BIT under Kronos’ Police 

Powers  

85. Although Art. 7(1) BIT requires payment of compensation, no compensation is “due” in the 

event that the state acted within its Police Powers. A state acts within its Police Powers, if 

measure in question constitutes a bona fide regulation.100 

86. First, the Tribunal should recognize that under customary international law states have 

established Police Powers (a.). Second, the Tribunal will find that Kronos issued the Decree 

within its Police Powers (b.). 

a. The Police Powers are customary international law, because they are well accepted 

87. According to Art. 38(1)(b) ICJ Statute, customary international law requires “evidence of a 

general practice accepted as law”. Thus, Police Powers have to be widely accepted in order 

to be considered customary international law.  

                                                 

99 Facts, ¶926f. 

100 Saluka-II, ¶255, 262; Tecmed, ¶119; Lauder, ¶198; Methanex, Part-IV, Chapter-D, p. 4, ¶7; El-Paso, ¶240; 

Glamis-Gold, ¶354.  
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88. The Tribunal in Philip Morris stated that the recognition of Police Powers by tribunals has 

been a “consistent trend” since 2000.101 Hence, it is not surprising that the majority of tribunals 

found that the Police Powers are generally accepted.102 As with the present case, all of these 

tribunals were faced with the treaty-requirement to pay compensation in the context of alleged 

expropriations.103 In Feldman the tribunal recognized that a reasonable regulation by a state 

cannot be achieved if any business affected may seek compensation.104 Moreover, the Police 

Powers found “conformation in recent trade and investment treaties”, just as in the 2004 and 

2012 U.S. Model BITs, 2004 and 2012 Canada Model BITs, and in the EU-Canada 

Comprehensive Economic and Trade Agreement.105 According to the tribunal in Philip Morris, 

those treaties pay deference to the Police Powers of a state and reflect the position under 

general international law.106 

89. Thus, the Tribunal should recognize the Police Powers as generally accepted and therefore 

apply the Police Powers. 

b. The Decree was issued within the scope of the Police Powers, because it constitutes a non-

compensable bona fide regulation and therefore Kronos is not liable for compensation 

90. Within the Police Powers, a state is not liable for compensation, if the measure in question is 

a non-compensable bona fide regulation.107 Numerous tribunals determined a non-

compensable bona fide regulation by evaluating the proportionality between the weight of the 

measure and the public interest at stake.108 In this context, Art. 9(2) BIT obliges “each 

Contracting Party [...] to take precautionary [regulatory] measures to prevent or minimize 

environmental degradation”.109 ‘Precautionary’ means that a state shall not postpone necessary 

regulatory measures to avoid potential harmful impact due to a lack of causal evidence. This is 

                                                 

101 Philip Morris, ¶295. 

102 Supra footnote 100. 

103 Art. 5(c) Czech-Netherlands BIT; Art. V(1)(d) Mexico-Spain BIT; Art. III(1) Czech-US BIT; Art. IV(1) 

Argentina-US BIT; Art. 1110(1)(d) NAFTA. 

104 Feldman, ¶103. 

105 Philip Morris, ¶300. 

106 Philip Morris, ¶301. 

107 Supra footnote 100. 
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26 

essentially incorporated in Art. 2(5)(a) Water Convention, to which Ticadia and Kronos are 

signatory states.110 This view is shared by the tribunal in Bluefin Tuna as it stated that 

“measures of urgency” shall not be postponed by a lack of access to scientific evidence.111 

aa. The Decree is proportionate, because it was taken to prevent risks for human health of the 

Kronian population and life and to safeguard the Kronian environment 

91. A measure is proportionate if it was taken on a precautionary basis to prevent or eliminate 

threats for the public health or the environment. The tribunal in Philip Morris, faced with a 

regulation concerning a health risk,112 pointed out that “[p]rotecting public health has since 

long been recognized as an essential manifestation of the State’s police power”.113 This 

position was supported by the tribunal in Chemtura, which refused to find liability for 

compensation with respect to measures directed at addressing dangers to “human health and 

the environment”, “[i]rrespective of the existence of a contractual deprivation”.114 The 

tribunal was concerned about a contract termination and the negative impacts of an industrial 

substance.115 

92. In the present case, the latest scientific evidence in May 2016 revealed that “[t]he 

contamination of the Rhea River is undoubtedly a direct consequence of the exploitation of 

lindoro.”116 Thus, Claimant’s Lindoro exploitation has made the largest river of Kronos117 one 

of the top-three most polluted rivers in the world. 118 On this basis, Kronos immediately issued 

the Decree in September 2016.119 Moreover, such contamination includes the pollution of the 

river with the heavy metal and toxic substance graspel.120 At least 10 different studies 

conducted by top-tier universities and independent researchers across the globe over the last 5 
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years have demonstrated a connection between water contamination by graspel and an increase 

in CVD in the population of surrounding areas.121 Hence, it is not surprising that the Study 

acknowledged that shortly after Claimant started its business activities, there was a rise in the 

incidence of CVD and microcephaly in the Kronian communities surrounding Claimant’s 

reckless Lindoro exploitation.122 The Study could not identify any other factor other than 

Lindoro exploitation, which may have caused such “sudden” increase.123 

93. Claimant may argue that the results of the Study were not independent, but biased in favor of 

Kronos. However, universities in general, as well as the Kronian University relish academic 

prestige and institutional independence. Interpreting Art. 38(1)(d) ICJ-Statute, it becomes clear 

that teaching and science in general has an important and powerful meaning in international 

law. It suggests that a scientific study, that is published by an established and well-reputed 

university is trustworthy. Thus, without any evidence to the contrary regarding the specific 

methodology used to identify Lindoro-related pollutants, it is undeniable that the Study’s 

findings are based on solid scientific and academic foundation. Therefore, a causal link 

between the exploitation of Lindoro and the contamination of the Rhea River cannot be 

contested, which is why Claimant is the polluter and must be held accountable for the damage 

it caused. 

94. Claimant was fully aware that Lindoro exploitation, as unchartered territory, carried inherent 

risks that were greater than those present in more established sectors. Lindoro exploitation is a 

very new part of the mining industry and therefore little knowledge about Lindoro exploitation 

exists. Nevertheless, Claimant took those risks itself by entering this unchartered territory. 

These risks have not paid off, as exploitation of Lindoro has proved to be a source of danger 

for the environment and for the health of local populations. This Tribunal should not let 

Claimant shift the consequences of its voluntary risks onto Kronos. Instead, the Tribunal should 

find that through its actions Kronos merely protects the human health of its own people and the 

environment from the established threats of Lindoro exploitation. 
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bb. The impact of the Decree was not severe as it did not deprive Claimant of control of its 

enterprise 

95. Under proportionality analysis, the weight of a measure is reduced, if the state does not take 

control over the company and if the company is still “free to pursue other continuing lines of 

business activity”.124 In the case at hand, the Decree aims to prevent and minimize threats for 

human health and the environment by prohibiting the Lindoro exploitation by Claimant. 

Although the exploitation of Lindoro was found to be a threat for the environment and human 

health, Kronos did not deprive Claimant of the control over its company. 

cc. The expectations that Claimant would not be disturbed by necessary changes in 

environmental policy and regulations are illegitimate 

96. Under proportionality analysis, the weight of a measure is reduced, if legitimate expectations 

were not breached.125 The tribunal in Parkerings established, that any investor that decides to 

make an investment bears “the business risk to be faced with changes of laws possibly or even 

likely to be detrimental to its investment”.126 

97. The CA was concluded for a period of eighty years. Kronos invites the Tribunal to recall 

political and societal changes that shaped the world in the last 80 years, starting in 1938. In 

2018, the Concession was in performance for already 18 years. Keeping this in mind, Claimant 

could not earnestly have expected that there would be no policy changes in such a period of 

time.127 Thus, Claimant had to take political changes into account when making its investment 

and face the consequences, including the impact of new laws. Consequently, there are no 

legitimate expectations breached by Kronos. 

dd. Conclusion: Kronos cannot be held liable for proportionate enforcement of its laws aimed 

at valid public purposes  

98. Hence, the Tribunal should find that the public purpose pursued by the Decree significantly 

overweighs the burden on Claimant. Therefore, the Decree, as a bona fide regulation, was 

                                                 

124 Feldman, ¶142. 

125 Cf. Tecmed, ¶122. 

126 Parkerings, ¶336; cf. AES, ¶9.3.34; Copper, ¶6.62. 
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properly enforced within Kronos’ accepted Police Powers. Consequently, in this case, ‘due’ 

compensation equals no compensation. Hence, Kronos is in compliance with the compensation 

requirement under Art. 7 BIT. 

99. Conclusively, the Decree and its enforcement meet all requirements of Art. 7(1) BIT. 

Therefore, if the Tribunal declared the Decree as an expropriation, it must also declare the 

Decree as a lawful expropriation. 

II. KRONOS DID NOT VIOLATE THE OBLIGATIONS SET OUT IN ART. 6 BIT 

100. The Tribunal will find that Art. 6 BIT embodies the minimum standard of treatment only (A.) 

and as such, Kronos did not breach the minimum standard of treatment (B.). 

A. Art. 6 BIT establishes the relevant standard of treatment as the minimum standard 

of treatment 

101. Currently, views on standards of treatment center around two concepts: the minimum standard 

of treatment (MST) and fair and equitable treatment (FET).128 

102. Interpreting Art. 6 BIT in light of Art. 31(1) VCLT, the wording “including fair and equitable 

treatment” points out that the FET standard is encompassed by the customary international law 

on the MST.129 Additionally, the structure of this provision as well as the term 'including' 

highlights, that in the BIT at hand, FET is not an independent standard, but must be read in 

conjunction with the MST. This is especially underlined by the fact that the headline of Art. 6 

BIT is ‘MINIMUM STANDARD OF TREATMENT’130. Therefore, the Parties have opted 

deliberately for the MST as the controlling standard in Art. 6 BIT. 

103. Moreover, numerous tribunals facing a similar provision under Art. 1105(1) NAFTA, stated 

that: 

“[t]he phrase [...] fair and equitable treatment [...] cannot be read in isolation. 

[It] must be read in conjunction with the introductory phrase”.131 

Considering that, the protection should be granted only up to the extent agreed upon by the 

Contracting Parties, namely the MST. Consequently, the relevant standard of treatment in 

                                                 

128 OECD, FET Standard in IIL, p. 2. 

129 Emphasis added. 

130 Emphasis in original. 

131 SDMI, ¶262; cf.: Mondev, ¶116; ADF, ¶179; Waste-Management, ¶90; MTD, ¶110. 
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Art. 6 BIT is the minimum standard of treatment. 

B. Kronos did not breach the minimum standard under Art. 6 BIT 

104. According to the tribunal in Alex Genin “the exact content of [the minimum] standard is not 

clear [...] [it] is, indeed, a minimum standard”.132 Numerous tribunals have found that this 

standard would only be violated by actions which 

“include showing a wilful neglect of duty, an insufficiency of action falling far 

below international standards, or even subjective bad faith”.133 

105. In the case at hand, Kronos’ actions were not a ‘wilful neglect of duty’ or ‘violation of 

international standards’ or even motivated by ‘subjective bad faith’, such as starting a criminal 

investigation with a guerilla tactic or threatening the immunity afforded by the Arbitral-

Rules.134 By enacting the reasoned legal Decree, Kronos merely attended to its obligations to 

protect health, safety, and the environment, pursuant to Art. 9(1) BIT. Contrariwise, it would 

be a neglect of duty to watch the Rhea River get contaminated without taking action. Thus, 

Kronos had to react to the pollution of the Rhea River to satisfy its duties under the BIT. The 

enactment of the Decree was in line with the CA, particularly with No. 2.1 since it allows 

“adaptations that may be necessary in light of new laws and regulations”. Consequently, not 

any of Kronos’ actions amount to either ‘wilful neglect of duty’, ‘violation of international 

standards’ nor ‘subjective bad faith’. 

106. Therefore, there is no evidence that would indicate that Kronos in any way violated the 

minimum standard of treatment. 

III. ANY ACTIONS THAT ARE UNDER DISPUTE ARE JUSTIFIED UNDER ART. 10 

BIT 

The Tribunal should recognize Art. 10 BIT as a justification provision (A.) and find that the 

adoption and enforcement of the Decree is justified under Art. 10 BIT (B.). 
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A. The General Exceptions Clause is meant to provide justification for derogation from 

a substantive treaty obligation, in specific circumstances 

107. General Exceptions Clauses are described as provisions, which permit exceptions, applicable 

to the entire treaty.135 This view is supported by the reading of Art. 10 BIT in light of 

Art. 31(1) VCLT. It is a fundamental rule of the interpretation of treaties that every clause of a 

treaty must be “interpreted as meaningful, rather than meaningless”.136  

108. A plain meaning interpretation indicates through the word ‘General’, the Contracting Parties 

meant the clause to apply ‘generally’ to the “whole class of objects, cases or occasions”.137 

Thus, to give meaning to the term ‘General’ Art. 10 BIT must be applied to the whole class of 

Articles, meaning to the entire BIT. Furthermore, similar agreements by other contracting 

parties exclude specific articles or provisions within the treaty from the scope of its General 

Exceptions Clause. For example, the Exceptions Clause of the ECT, Art. 24(1) ECT, excludes, 

inter alia, the Treaty’s provision on expropriation. Such an exclusion is not present in Art. 10 

BIT, as the parties did not intent to exclude exception for any obligations. 

109. Additionally, a General Exception Clause is meant to “balance between investors’ rights and 

[a] host state’s ability to regulate”.138 Art. 10(1) BIT highlights this function, as it is connects 

its purpose, verbatim, to the balanced purpose of the BIT.139 The preamble in the Saluka case 

fundamentally aims on improving economic relations.140 The parties to the present treaty also 

emphasized the desire for “greater economic cooperation between them”.141 Relying on the 

relevant preamble, the tribunal in Saluka pointed out, the protection of investments should not 

be exaggerated but rather be balanced.142 If the investment protection is exaggerated, states are 

dissuaded from admitting investments and the aims of the treaty would therefore be 

                                                 

135 Titi, Right to Regulate, p. 171; UNCTAD-Expropriation, p. 89; Wang, Non-Precluded Measure Type Clause, 

p. 447; Kene, WTO-Style Exceptions in IIA, p. 63. 

136 Eureko, ¶248. 

137 "general, adj. and ¶A.I.4.b." OED Online, Oxford University Press, June 2018, 

http://www.oed.com/viewdictionaryentry/Entry/77489. Accessed: September 22, 2018. 

138 Gagliani, The Interpretation of General Exceptions, p. 586. 

139 Art. 10(1) BIT invokes the entire agreement as follows: “[f]or the purpose of this Agreement”. 

140 Preamble of the Czech-Netherlands BIT. 

141 Ticadia-Kronos-BIT, ¶1045. 

142 Saluka-II, ¶300. 
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undermined.143 

110. Hence, the treaty text makes clear that Art. 10 BIT must apply to the entire treaty. The Tribunal 

should in particular give effect to the chosen term ‘General’ and value the purpose of the BIT. 

Therefore, Art. 10 BIT should in specific circumstances justify derogations from substantive 

treaty obligations. 

B. Kronos’ adoption and enforcement of the Decree are justified because of specific 

circumstances trigger exception under Art. 10 BIT  

111. The adoption and enforcement of the Decree as a “necessary” measure satisfied the purposive 

requirements of Art. 10(1) BIT (1.) and do not fall under prohibitions in Art. 10(2) BIT (2.). 

1. The Decree was necessary to achieve policy goals protected under Art. 10(1) BIT 

112. The Tribunal should find that the Decree was issued to prevent risks for human health and life 

and conserve the clean water of the Rhea River pursuant to Art. 10(1)(a) and (c) BIT (a.), while 

it ensured compliance with the domestic law ‘KEA’, which is consistent with international law, 

according to Art. 10(1)(b) BIT (b.). 

a. The Decree is a valid exception, since it was necessary to prevent risks for human life and 

health and to conserve the Rhea River pursuant to Art. 10(1)(a) and (c) BIT 

113. Art. 10(1)(a) and (c) BIT set the ground for measures necessary “to protect human [...] life or 

health” and to conserve inter alia “non-living exhaustible natural resources”. Art. 10 BIT 

remains silent on a definition for the term “necessary”. However, Art. 10 BIT features the 

verbatim language of Art. XX GATT. This indicates that the Parties intended to emulate the 

function and purport of Art. XX GATT, including incorporation of specific terms from this 

provision. Such a view is shared by investment arbitration tribunals. The tribunal in Methanex, 

stated that tribunals “may derive guidance from the way in which a similar phrase in the GATT 

has been interpreted in the past”.144 Moreover, the tribunal in Continental stated that when 

faced with a provision reflecting the formulation of Art. XX GATT it would be “appropriate 

to refer to the GATT and WTO case law”, as it has “extensively dealt with the concept and 

                                                 

143 Saluka-II, ¶300. 
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requirements of necessity in the context of economic measures”.145 Therefore, this Tribunal 

should not hesitate to borrow from WTO/GATT interpretations. 

114. In general, in the GATT/WTO context, a ‘necessary measure’ is determined by considering, in 

particular, the importance of the interests at stake, the extent to which a measure contributes to 

the achievement of its objective(s), and the measure’s restrictiveness.146 Moreover, there has 

to be no alternative measures, which would have reached the same end while being less 

restrictive.147 The “more vital or important [the]common interests or values” that a measure 

pursues, the more likely a tribunal will be to consider the measure necessary.148 In this context 

the Appellate Body in EC-Asbestos found human health and life to be values “vital and 

important in the highest degree”.149 

115. As elucidated in prior sections,150 scientific evidence revealed dangers for human health and 

life and that the source of danger consists in Claimant’s Lindoro exploitation. Moreover, 

scientific evidence revealed Claimant’s Lindoro exploitation caused the contamination of the 

clean water of the Rhea River to such an extent that the river placed among the top-three most 

polluted rivers in the world. Since the Decree stops any Lindoro exploitation, it is most obvious 

way to eliminate the threats for human health and the environment. Hence, the Decree does not 

only pursue vital interests, but no genuine alternatives existed. Consequently, the Tribunal 

should find that the Decree is necessary to protect human health and necessary to conserve the 

clean water of the Rhea River.  

b. The Decree was necessary to ensure compliance with the domestic law KEA pursuant to 

Art. 10(1)(b) BIT 

116. Art. 10(1)(b) BIT sets the ground for measures 

“necessary [...] (b) to ensure compliance with domestic law that is not 

inconsistent with this Agreement nor with rules and principles of international 

law”. 

                                                 

145 Continental, ¶192. 

146 Brazil-Retreaded Tyres (AB), ¶178; Softdrinks (AB), ¶74; Korea Beef (AB), ¶162f. 

147 EC-Asbestos (AB), ¶172. 

148 EC-Asbestos (AB), ¶172. 

149 EC-Asbestos (AB), ¶172. 

150 Supra, ¶93. 
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KEA is domestic law consistent with ‘this Agreement’, the BIT, and with rules and principles 

of international law (aa.) and the Decree was necessary to ensure compliance with KEA (bb.). 

aa. KEA is consistent with this ‘Agreement’, the BIT, especially Art. 8 BIT and Art. 9 BIT, 

and with rules and principles of international law 

117. First, Kronos lacked a comprehensive environmental regulation, a void left by the last 

Government. Kronos was faced with the urgent need to take action. Such urgency required 

immediate passage of KEA, which was processed quicker than the usual fifteen months for 

draft bills.151 KEA is a domestic law passed on 12 June 2015. KEA was promptly published in 

advance of its enforcement, pursuant to Art. 8(1) and (2)(a) BIT, since the draft bill for KEA 

was sent to the House of Representatives in March 2015.152 Moreover, in compliance with 

Art. 8(2)(b) BIT, Kronos endeavored its best efforts to provide interested persons and 

enterprises a fair opportunity to discuss the proposed measure. Therefore, KEA complies with 

Art. 8 BIT. 

Secondly, similar to Art. 9(2) BIT, KEA establishes the polluter-pays-principle, the 

precautionary principle and the prevention principle. 153 Hence, KEA is merely the domestic 

embodiment of Art. 9 BIT. 

Finally, since KEA is mostly based on the Protocol on Water and Health to the Water 

Convention, KEA will be in compliance with ‘rules’ and ‘principles’ of international law. 

118. Conclusively, KEA is in compliance with ‘this Agreement’ and with rules and principles of 

international law. 

bb. The Decree was necessary to ensure compliance with KEA 

119. In the context of ensuring compliance with domestic law, a measure is more easily declared 

necessary, the more it contributes to secure compliance with the relevant law, the less restrictive 

it is, and the more vital or important the interests at stake.154 Moreover, there has to be no 
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alternative measures, which would have reached the same end while being less restrictive.155  

120. In prior sections it was established that KEA demands the withdrawal of environmental licenses 

in case where KEA is breached.156 As stated above, Claimant breached KEA by polluting rather 

than protecting the waters of Kronos.157 KEA sets the grounds for withdrawal. As such, Kronos 

was bound to enforce the termination of the CA to ensure compliance with KEA. Hence, no 

alternative measures existed and the Tribunal should declare the Decree necessary to ensure 

compliance with the domestic law, KEA. 

2. The justification effect is not excluded by Art. 10(2) BIT 

121. Justification is excluded if the measure in question constitutes “arbitrary or unjustifiable 

discrimination” pursuant to Art. 10(2)(a) BIT, or a “disguised restriction on international […] 

investment” pursuant to Art. 10(2)(b) BIT. A measure which is ‘arbitrary’ is one “which 

shocks, or at least surprises”.158 A disguised restriction is one that conceals its real, restrictive 

objective through deception or misrepresentation.159 

122. First, in prior sections it was established that the Decree is not unjustifiably discriminatory.160  

It can be no shock that a state takes action in case of breach of its law or on the basis of scientific 

evidence of devastating pollution to the largest river in the country. 

123. Second, as stated above, the Decree genuinely aims at protecting human health, and life, and 

the environment.161 By prohibiting Lindoro exploitation, Kronos lost 22% of the related 

monthly gross revenue. Nevertheless, Kronos sacrificed this loss in favor of the environment 

and its people. Therefore, the Decree does not misrepresent its objectives. 

124. Consequently, the Decree is neither an unjustifiable discrimination, nor a disguised restriction 

on investment. Valuing the demonstrated and specific circumstances, unique to the case at 
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hand, the Tribunal should apply Art. 10 BIT to justify any derogations alleged by Claimant in 

this dispute. 

125. Conclusively, Kronos’ actions are in full compliance with the BIT and Claimant’s claim is 

without merit. Therefore, this Tribunal should dismiss the claim. 
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PART FOUR: COUNTERCLAIM 

126. Kronos respectfully submits that the Tribunal has jurisdiction to hear the counterclaim (I.). 

Furthermore, the Tribunal should find the claim admissible (II.) since there is a close 

connection between Kronos’ counterclaim and Claimant’s claim. Finally, the Tribunal should 

declare Claimant liable (III.), given that there is a causal link between Claimant’s irresponsible 

actions and the contamination of the Rhea River as well as the increases of diseases CVD and 

microcephaly. 

I. THE TRIBUNAL HAS JURISDICTION TO HEAR KRONOS’ COUNTERCLAIM 

127. The Tribunal has jurisdiction ratione materiae (A.) and ratione personae (B.) over Kronos’ 

counterclaim. 

In Hamester the tribunal asserted that no reason exists, why a tribunal should not evaluate its 

jurisdiction over a counterclaim of the respondent state.162 Therefore, Kronos respectfully 

submits its counterclaim before the SCC. 

A. The Tribunal has jurisdiction ratione materiae over the dispute 

128. This Tribunal has jurisdiction to hear Kronos’ counterclaim, since the Dispute Settlement 

provisions under Art. 11 BIT are applicable (1.) and the Parties agreed to the adjudication of 

counterclaims (2.). Furthermore, process-economics requires the SCC-Tribunal to evaluate the 

counterclaim (3.). 

1. The Dispute Settlement provision contained in Art. 11 BIT is applicable 

129. If the Tribunal finds that Claimant is an investor and the CA is an investment under Art. 1 BIT, 

the rules pursuant to Art. 11 BIT are applicable to adjudication of the counterclaims. In Amto, 

the tribunal ruled that 

“the jurisdiction of an Arbitral Tribunal over a State party counterclaim under 

an investment treaty depends upon the terms of the dispute resolution provision 

of the treaty”.163 

According to Art. 11 BIT, an investment dispute is a “dispute between a Contracting Party 

and an investor of the other Contracting Party [...] relating to an investment agreement”. 
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130. If the dispute to which the counterclaim relates, is found to be a dispute between Kronos and 

an investor of the other Contracting Party, relating to provisions of the CA, here an investment 

agreement, the requirements of Art. 11 BIT are fulfilled. The obligation, Claimant has 

breached, is constituted in No. 2.2.2 CA. There it is stated, that Claimant must 

“comply with good practices for sustainable exploitation of LINDORO, 

including the disposal of any waste resulting from the activities directly or 

indirectly related to the exploitation of LINDORO”. 

131. The cause of action for this counterclaim is the environmental damage as well as the increase 

of diseases such as CVD and microcephaly, in particular through the contamination of the Rhea 

River.164 Pursuant to the trusted research Study, the contamination of Kronos’ largest River 

with toxic waste “is undoubtedly a direct consequence of the exploitation of Lindoro”.165 

Consequently, the resulting damage is without any doubt attributable to Claimant, since it is 

the only company exploiting Lindoro. Therefore, Claimant failed to observe its obligation 

under No. 2.2.2 CA. Thus, the dispute at hand, indeed, relates to an investment agreement. 

Since the requirements of Art. 11(1)(a) BIT are fulfilled, the Dispute Settlement clause of the 

BIT is applicable. 

2. The Parties consented to the arbitration of counterclaim under the BIT 

132. In the context of whether a tribunal has jurisdiction over a counterclaim the tribunal in Urbaser-

II ruled that “consent is the very foundation of arbitration”.166 Accordingly, the contracting 

parties must have agreed on the possibility of a counterclaim. 

133. In the case at hand, since the Contracting Parties of the BIT explicitly agreed on the term 

‘counterclaim’ in Art. 11(5) BIT, it can be assumed that they concluded this Treaty with the 

intention that counterclaims shall be possible. Furthermore, Art. 11(3) BIT provides, that a 

dispute for resolution can be brought before the Arbitration Institute of the Stockholm Chamber 

of Commerce, in accordance with its Arbitration Rules. Since Art. 9(iii) SCC-Rules states that 

“the answer shall include a preliminary statement of any counterclaims”, counterclaims are 

clearly permissible for the SCC. Accordingly, both the language of the BIT as well as the SCC-

Rules point to the ability to submit counterclaims. Additionally, by filing its claim on the basis 
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of the BIT before the SCC, Claimant affirmed explicitly and impliedly both, the SCC-Rules 

and the BIT. 

Hence, both Parties consented that counterclaims could be filed. 

3. The spirit of the SCC-Rules, explicit provisions in the BIT, and universal principles of 

effective adjudication require this Tribunal to find that it has the competence to admit 

Kronos’ counterclaims 

134. Tribunals are obligated to provide effective adjudication with a view to preventing waste of 

judicial and financial resources, as well as time. Art. 18 SCC-Rules emphasize not only the 

importance of impartiality, independence and availability of an arbitrator, but also the need for 

juridical responsibility and fairness. Further, Art. 2(1) SCC-Rules obliges the Tribunal to act 

in an “efficient and expeditious manner”. Furthermore, the SCC-Rules were recently enhanced 

in 2017 and the SCC itself expressly described efficiency and expeditiousness in the enhanced 

SCC-Rules as “a meaningful standard”.167 Finally, in Urbaser-I, the tribunal, determined that 

rules formulated on “grounds of diligence and efficiency”168 were legitimate when used “to 

reach a common purpose that the Contracting States sought to achieve”,169 so long as  

“their objective and purpose [is] to provide for a reasonable and negotiated 

balance between the interests of prospective investors and those of the Host 

States”.170 

135. Considering, the spirit of the SCC-Rules it becomes clear, that the demands on the Arbitrators 

are very high, as they have a particular important position. Since it would be fair and much 

more valuable, to hear Kronos’ counterclaim before the same Tribunal as the claim it refers to, 

this Tribunal should consider itself cognizant. Additionally, Kronos filed its “counterclaim [...] 

and the grounds on which it is based”, in its Statement of Defence, as required by Art. 29(2)(iv) 

SCC-Rules. 

136. Claimant may argue that No. 7 CA contains a choice-of-forum clause and therefore, Kronos 

should have brought its counterclaim to a national court. Since Claimant chose to submit its 
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claim before the SCC, it would be unreasonable in a process-economic view to not bring this 

counterclaim before the SCC.171 Furthermore, Claimant has decided to appear before the SCC 

instead of a court of the Republic of Kronos, the SCC constitutes the preferred court of 

Claimant. 

137. Especially in the present case, when it comes to human health and the restoration of the Rhea 

River, an efficient and expeditious decision must be made. For these reasons, the benefits of 

the process should be maximized and the effort reduced. Consequently, the Tribunal must hear, 

the counterclaim over which it has jurisdiction ratione materiae over Kronos’ counterclaim. 

B. The Tribunal has jurisdiction ratione personae over the dispute 

138. Even if, Claimant may argue that according to Art. 11(3) BIT only a company can file written 

submission to the SCC, Kronos is entitled to file a counterclaim. 

While BITs generally pose obligations on states rather than grant them rights,172 the tribunals 

in Urbaser-II and SGS-I ruled that, 

“it cannot happen that in acting first one party could prevent the other from 

raising its claim. This can be avoided only by admitting the possibility of a 

counterclaim”.173 

On this basis, Kronos should have the right to submit a counterclaim. Otherwise, it would be 

much harder, if not impossible, for any respondent to file its own claim for damages. Such a 

treatment, by an international tribunal would be inequitable and unfair.174 Consequently, 

Kronos is entitled to submit its counterclaim and the Tribunal, in so far as it is considered to 

have jurisdiction over Claimant’s claim, it must also assume Kronos’ counterclaim. 

139. According to Art. 11(3) BIT, Claimant may argue, that Kronos has no locus standi to submit 

its claim to the SCC. However, no counterclaim has been dismissed, so far, merely on the basis 

of limited locus standi.175 Furthermore, where there is broad jurisdiction ratione materiae, it is 

generally held that limited locus standi will not affect the right of a host state to file a 
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counterclaim.176 Therefore, the Tribunal should consider the locus standi as the 

“mere absence of the right to initiate proceedings and nothing more and the 

absence of this right will not bar the admission of counterclaims”.177 

140. Art. 11(4) BIT refers to “any investment dispute”, which clearly indicates, that the BIT has a 

broad language on jurisdiction.178 Consequently not even a limited locus standi abridges the 

admissibility of Kronos’ counterclaim. 

Hence, the Tribunal has jurisdiction ratione personae over the dispute. 

II. THE TRIBUNAL SHOULD FIND THE COUNTERCLAIM ADMISSIBLE 

141. The Tribunal should find the counterclaim admissible, because there is a factual as well as a 

juridical connection between the counterclaim and Claimants claim. (A.). Since any amicable 

negotiations would have been superfluous (B.) there are no valid reasons to oppose the 

admissibility of the counterclaim to this Tribunal. 

A. A close factual and juridical connection between Kronos’ counterclaim and Claimants 

claim exists 

142. Several tribunals ruled that a “legitimate counterclaim must have a close connexion with the 

primary claim to which it is a response”.179 In order for Kronos’ counterclaim to be regarded 

as admissible, it must closely rely on Claimant’s claim. In its claim, Claimant accused Kronos 

of breaching Art. 7 BIT by enacting the Decree and terminating the CA, which prevented 

Claimant from exploiting Lindoro. The essence of Kronos’ counterclaim is the damage that 

resulted from Claimant’s Lindoro exploitation. Claimant relies in its claim on the provisions of 

the BIT between Kronos and Ticadia and relies on Art. 11 BIT to submit its claim before the 

SCC. In its counterclaim, Kronos refers to the provisions of the BIT, especially the Dispute 

Settlement clause as well. 

143. Therefore, both claims relate to the BIT, the Decree and the CA and thus, a connection based 

on legal terms is given. Ever since it is established that damage is, according to many reliable 
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studies,180 undoubtedly a direct consequence of the exploitation of Lindoro. Thus, a connection 

based upon facts is given. 

Consequently, the close connection between counterclaim and claim is evident. 

B. An amicable negotiation would have been superfluous 

144. Claimant may argue, that Kronos did not attend its duty pursuant to Art. 11(2) BIT to enter into 

consultation and negotiations. Interpreting Art. 11(2) BIT in accordance with Art. 31 VCLT it 

becomes clear, that the object and purpose of amicable negotiations are to prevent a legal 

dispute.181 However, since Claimant already filed a claim against Kronos, their relationship 

and trust have already been poisoned. 

145. Therefore, it would be superfluous and needless to seek a resolution through consultation and 

negotiation. Hence, the Tribunal must find Kronos’ counterclaim admissible. 

III. CLAIMANT MUST PAY DAMAGES TO OFFSET HARMS 

146. In Art. 9(2) BIT the Parties agreed to hold the polluter responsible to “bear the cost of 

pollution”. The language of this provision as well as the interpretation in relation to 

Art. 31(1) VCLT elucidated that ‘costs’ include compensation for consequential damages, such 

as the costs for medical treatment. The purpose of this provision is to hold the polluter, here 

Claimant, accountable for its actions and thus, encourage sustainable development. 

147. The wording of Art. 9(2) BIT borrows the language from the co-temporal Art. 16 Rio-

Declaration, i.e. polluter-pays-principle. This provision is well-known as a rule with 

“normative quality”182 and considered “both logical and fair”.183 Therefore, Art. 9 BIT is an 

appropriate obligation, that takes on an important role in this BIT. 

148. The Study evidences a causal link between Claimant’s operations and pollution of the Rhea 

River. The Study also strongly indicates a link between Lindoro exploitation and the 

appearance of microcephaly in Kronos.184 These diseases were “both virtually non-existent 
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prior to Claimant’s operations” in Kronos.185 Thus, Claimant is undeniably the polluter of the 

Rhea River. Consequently, the Tribunal should find Claimant liable for environmental and 

health damages. 

149. Therefore, Claimant must pay to restore the Rhea River and offset environmental damage that 

were caused by its pollution. Further, Claimant must bear the health costs of those suffering 

from Claimant-induced diseases, and compensate infected persons for “lost earning ability, 

pain and suffering”.186 The Tribunal must hold Claimant liable and impose it to pay an amount 

of USD 150,000,000. 
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PART FIVE: PRAYERS FOR RELIEF 

 

 

Respondent (Republic of Kronos) hereby respectfully requests this Arbitral Tribunal to: 

 

i.) Declare that this Tribunal lacks jurisdiction because Claimant is not an investor under 

the BIT; 

 

ii.) Declare Claimant’s claim inadmissible, in light of the choice-of-forum clause and the 

preclusive effect of fork-in-the-road; 

 

iii.) Reject Claimant’s claim as lacking any merit  

 

iv.) Declare Claimant liable for the contamination of the Rhea River and consequential 

health damages; and 

 

v.) Require Claimant to pay no less than USD 150,000,000 for the damage arising out of 

Claimant’s conduct in Kronos,  

 

Respectfully submitted on 24 September 2018. 

------------- 

 

TEAM REZEK 

On behalf of Respondent, 

Republic of Kronos 
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