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STATEMENT OF FACTS 

 

1. The parties to the arbitration are Fenoscadia Limited (Claimant) and the Republic of Kronos 

(“Respondent”).  Claimant is a company specialized in the field of exploration and exploitation 

of rare earth metals incorporated under the laws of Republic of Ticadia.  

2. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and Respondent concluded the 

Agreement for the Promotion and Reciprocal Protection of Investments (the BIT).  

3. Following the discovery of a rare high-value rare earth metal “lindoro” on  Respondent’s 

territory in 1997, Respondent announced the auction for the concession of the right to extract 

lindoro. Upon conclusion of the auction, Claimant and Respondent entered the Concession 

Agreement (“Agreement”) which prescribed the right and obligations of the parties with respect 

to the extraction of lindoro.  

4. In August 2008 Claimant started exploitation of lindoro. At the time of the execution of The 

Agreement, Respondent had no a regulatory framework for the mining industry and no 

comprehensive environmental regulation. 

5. In 2009 the first instances of coronary heart diseases among  Respondent's population were 

recorded, and in the following year, the increase in the volume of toxic wastes was found in 

Respondent's rivers.  

6. In 2015 Kronos became a party to the 1992 Convention on the Protection and Use of 

Transboundary Watercourses and International Lakes. In line with its international obligation 

to protect water resources on 12 June, 2015 Respondent's Parliament ultimately passed the 

2015 Kronian Environmental Act (“KEA”) which under the threat immediate withdrawal of 

environmental licenses dictated miners to protect the waters of the regions where the extraction 

took place from toxic mine waste. KEA provided for the creation of the Ministry for 

Environmental Matters, which undertook close supervision of compliance with KEA, which in 

October 2015, released data indicating a sharp increase of toxic waste concentration in Rhea 

river. Being the biggest river in Kronos and the source of drinking water the river was found to 

be among the top three most polluted rivers in the world.  

7. On 15 May 2016, the University of Kronos published a study which found the exploitation of 

lindoro to be the main source of Rhea river contamination and a major contributing factor to 

the development of cardiovascular disease and microcephaly among the Kronian population. 

At least 10 different studies conducted by top-tier universities and independent researchers 

across the globe over the last 5 years have demonstrated a similar connection.  
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8. Prompted by the unprecedented scale of environmental degradation and its repercussions the 

health of Kronian population on 7 September 2016, the President of Kronos issued Decree No. 

2424 (“Decree”) which immediately prohibited the exploitation of lindoro over all 

Respondent’s territory and revoked all the effective licenses for lindoro exploitation.    

9. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the 

effects of the Decree. On 22 February 2017 Claimant withdrew its appeal to Kronos’ Circuit 

Court.  

10. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of the dispute 

and of its intention to pursue legal remedies under the BIT if an agreement was not reached 

through negotiations. Respondent declined to negotiate and has not communicated with 

Claimant since. On 10 November 2017, Claimant filed its request for arbitration before the 

Arbitration Institute of the Stockholm Chamber of Commerce. 
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ARGUMENTS  

PART ONE: JURISDICTION  

 

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE, 

AS CLAIMANT DOES NOT QUALIFY AS AN INVESTOR UNDER TICADIA-

KRONOS BIT 

 

1. Respondent submits that the Tribunal does not have jurisdiction ratione personae over the 

dispute as Claimant does not qualify as an investor of Ticadia. (I) Ticadia-Kronos BIT sets the 

test for the definition of investor requiring substantial business activities in Ticadia and control 

by Ticadian nationals. Accordingly, (II) the applicable requirements of (A) substantial business 

activities and (B) control are not satisfied by Claimant at the time of submission of request for 

arbitration. 

 

I. The Tribunal should apply the substantial business activities and control 

requirement for the definition of investor within the meaning of Ticadia-Kronos BIT 

 

A. The language of Art. 1 of the BIT entails requirement of control and substantial 

business activities, not merely a requirement of incorporation 

2. Art. 1(4) of the Ticadia-Kronos BIT stipulates that “the term “investor of a Contracting Party” 

means … an enterprise of a Contracting Party”.1 

3. Respondent submits that Tribunal should apply the test of substantial business activities and 

control within the meaning of this Art., not merely the place of incorporation, following the 

ordinary meaning of this provision.2  

4. The Claimant may argue that the above definition should be interpreted solely as incorporation 

criterion. However, when a BIT prescribes the requirement of incorporation, the parties use the 

precise language “duly incorporated under the laws of the Contracting Party”3/ “constituted in 

accordance with the laws of that Contracting Parties”4, which allowed the tribunals to reach 

the conclusion5 that the parties intended to apply precisely the incorporation criterion and no 

                                                
1 Record, line 1094 
2 VCLT, Art. 31 
3 Canada-Argentina BIT, Art.1.b.b.; Netherlands-Philippines BIT, Art. 1.b.ii.; Croatia-Czech BIT, Art. 1.1.b; 
4 UK-El Salvador BIT, Art. 1.1(ii-iii);  Lithuania-Ukraine BIT, Art.1.2(a-b); Netherlands-Czech Republic BIT, 
Art. 1(b)(ii) 
5 Tokios Tokelés, ¶¶18, 36; Saluka, ¶241; AES, ¶¶75-80 
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additional criteria should be set.  

5. However, Respondent submits that the provision of the Ticadia-Kronos BIT “an enterprise of 

a Contracting Party” should not be interpreted as exclusively setting the criterion of 

incorporation.  

6. In absence of any further clarification in Ticadia-Kronos BIT itself, in order to interpret this 

definition the tribunal should look into instances where similar language was used in the other 

BITs.  

7. BITs using the wording similar to Ticadia-Kronos BIT and defining investor as “an enterprise 

of a Party” further interpret this definition as “an enterprise constituted or organized under the 

law of a Party and carrying out business activities there”6.  

8. In Czech Model BIT the term “legal person” is defined as “any entity incorporated or 

constituted in accordance with, and recognized as legal person by its laws, having the permanent 

seat and conducting substantial business activities within the territory of that Contracting 

Parties”.7 Art. 1.2.b of the Colombia–Switzerland BIT8 defines investors as “legal entities (...), 

which are constituted or (...) organised under the law of that Party and have their seat, together 

with [emphasis added] real economic activities, in the territory of the same Party.” 

9. OECD Model Tax Convention9 also defines this term as an enterprise carried on by a resident 

of Contracting State. This definition is widely used in conventions for the avoidance of double 

taxation10.  

10. As to the interpretation in case law, legitimate activities exercised in the country, the nationality 

of which is claimed, are one of the factors tribunals take into consideration in determining the 

nationality of an investor. For instance, in Champion Trading v. Egypt11 U.S. companies, which 

had legitimate activities in the United States, were considered to have standing to claim against 

Egypt even though the shareholders of those companies were Egyptian dual nationals who did 

not have such standing. 

 

B. Additionally, the tribunal should look into control and substantial business 

activities test, as it constitutes a modern investment law requirement 

11. In modern BITs substantial economic bond with the state the nationality of which is claimed is 

                                                
6 US Model BIT, Art. 1; Austria-Malta BIT, Art.1; Canada-Peru BIT, Art. 1 
7 Czech Model BIT, Art. 1(3) 
8 Colombia-Switzerland BIT (2006), Art 1.2.b 
9 OECD Model Tax Convention, Art. 3.1.d 
10 US-Poland Double Taxation Treaty, Art. 3.1.c.; Canada-Bangladesh Double Taxation Treaty, Art. 3.1.e.; 
Ireland-France Double Taxation Treaty, Art. 2.6 
11 Champion Trading, p. 18 
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increasingly required. Such an economic bond may consist of effective control over the 

corporation by nationals of the state or, alternatively, of genuine economic activity of the 

company in the state.12 

12. For instance, Art. 25(2)(b) of the ICSID Convention13 sets the twofold standard for determining 

corporate nationality by looking at the place of incorporation and the nationality of the 

controllers of the company. BITs of such States as Switzerland14, the Netherlands,15 the United 

States,16 France17 and Sweden18also use a combination of the incorporation and of control.  

More recent BITs combine incorporation with the exercise of substantial business activity in 

the country concerned.19  

13. The importance of the control criteria is further confirmed by the fact that some BITs grant 

investor status to a legal entity not incorporated in that state if it is effectively controlled by 

natural or juridical persons of the state.20   

14. This approach is further supported by case law. In Waste Management (II)21, a company 

incorporated in a non-NAFTA state was entitled to bring a claim under NAFTA treaty because 

the beneficiary owner was a NAFTA state. The Tribunal did not limit itself to the incorporation 

criterion and examined the nationality of the ultimate controllers of the company.  

15. The situation is similar to the one in SOABI v. Senegal22 when the Tribunal looked at true 

owners of the company and though the company was incorporated in a non-ISCID state, its true 

owners were ISCID-state nationals so the company was entitled to claim. Thus, it follows that 

in order to establish the Tribunal’s jurisdiction ratione personae it is a common practice for the 

Tribunal to look at the ultimate control exercised over the investor company. 

16. Furthermore, if this tribunal follows the restrictive incorporation criterion, it will bring to the 

abuse of BIT protection by companies. As Professor Weil explained23,  the practice of adhering 

                                                
12 R. Dolzer and C. Schreuer, p. 51 
13 ICSID Convention, Art. 25(2)(b) 
14 Dolzer, Stevens, p. 219; Poland-Switzerland BIT, Art. 1(1); Jamaica-Switzerland BIT, Art. 1(b); Switzerland -
Chile BIT, Art. 1(1) 
15 Dolzer, Stevens, p. 210 
Netherlands-Cape Verde BIT, Art. 1(b); Netherlands-Argentina BIT, Art. 1(b); Netherlands-Lithuania BIT, Art. 
1(b) 
16 Dolzer/Stevens, pp. 241 
US-Bulgaria BIT, Art.1; US-Moldova BIT, Art. 1 (1993) 
17 France Model BIT, Art. 1(2)(b), in: Dolzer/Schreuer, p. 361; France-Kuwait BIT, Art. 1(4); France-Nigeria 
BIT, Art. 1(3); France-Chile BIT, Art. 1(3) 
18 Sweden-Tunisia BIT, Art. 1(3); Sweden-Morocco BIT, Art. 1(3) 
19 Dolzer/Schreuer, p. 386 
20 Iran-Switzerland BIT, Art. 1(1) 
21 Waste Management (II), ¶¶ 80-81 
22 SOABI, p. 190 
23 Tokios Tokeles, Dissenting opinion, p. 1 



 6 

strictly to the test of incorporation would result in national investors being able to have access 

to international arbitration against their own States simply by creating a company in another 

State. 

17. Thus, it follows from modern BIT practice that solely incorporation criterion is not enough to 

interpret the provision “enterprise of a Contracting party” and to apply Art. 1 of the Ticadia-

Kronos BIT of the Tribunal should also examine whether Claimant conducts substantial 

business activities in its place of incorporation and whether it is controlled by Ticadian 

nationals. 

 

II. Claimant does not meet the test of substantial business activities and control at the 

time of submission of request for arbitration 

18. As to the substantial business activities, in 2010 Claimant transferred almost all its mining 

activities and resources in Kronos and effectively shut down its mining operations in Ticadia24. 

According to Pac Rim v. El Salvador, absence of substantial business activities entails that a 

company “has no employees; leases no office space; has no physical existence whatsoever other 

than its name on certain documentation”.25 

19. As a result, Claimant conducts no substantial business activities in Ticadia, its place of 

incorporation on the date of the submission of the request for arbitration. The date of filing the 

request for arbitration is the appropriate date for this assessment, as jurisdiction should be 

assessed on the date of filing of the claim 26 

20. As to the control over the company, it can be exercised by national(s) having significant 

decision-making or veto power through voting rights and/or foreign national(s) having 

significant influence over the appointment and direction of managerial personnel27.  

21. In the case at hand Kronos nationals hold 35% of Claimant’s shares28 and exert considerable-

influence over Claimant’s decision-making.  

22. In Vacuum Salt v. Ghana the tribunal observed that a minority shareholding is not the antithesis 

to control, so long as it can be established that a minority shareholder was nonetheless able to 

“steer, through positive or negative actions, the fortunes of the company”.29  

23. Claimant’s board of directors which has in its hands Claimant’s management has comprised of 

                                                
24 Record, line 931 
25 Pac Rim v El Salvador, para 4.10 
26 Tradex v. Albania, p. 161 
27 Lim, Ho, Paparinskis, p.249 
28 Record, line 900 
29 Vacuum Salt, ¶¶ 53 
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a majority of Kronian nationals for the past five years30. The Kronian shareholders exert 

considerable influence over Claimant’s decision-making specifically in relation to the operation 

and management of its mining activities in Kronos.31 

24. Therefore, control over Claimant is exercised by Kronian nationals, as well as its substantial 

business activities are conducted in Kronos, which renders Claimant a national of the host state 

within the meaning of the Ticadia-Kronos BIT. 

25. Thus, Claimant does not qualify as an investor under Ticadia-Kronos BIT and the tribunal does 

not have jurisdiction over the present dispute.  

 

B. CLAIMANT'S RECOURSE TO THE DOMESTIC COURTS RENDERS ITS 

CLAIMS INADMISSIBLE BEFORE THE TRIBUNAL 

 

26. Respondent maintains that even if the Tribunal finds that Claimant qualifies as an investor under 

Art. 1(4) of the BIT, it should render investor’s claims under Art. 11(3) of the BIT inadmissible. 

Claimant opted for domestic procedure of dispute resolution under the concession agreement 

thus waiving its right to investment arbitration.  

27. Art. 11 of the Ticadia-Kronos BIT contains a fork-in-the-road clause:  

“... company concerned may choose to submit the dispute for resolution: (a) to the 1235 
domestic courts or administrative tribunals of the Contracting Party that is a party to the 
dispute; or (b) in accordance with any applicable, previously agreed dispute-settlement 
procedures; or (c) in accordance with the terms of the third paragraph below” [to the SCC] 

 
28.  Therefore, an investor of each of the Contracting Parties may elect to pursue an investment 

dispute before an arbitral tribunal established pursuant to the Arbitration Rules of the 

Stockholm Chamber of Commerce, provided that such dispute has not been previously 

submitted for resolution to domestic courts of either Contracting Party. 

29. On 8 September 2016, Claimant filed a motion in Respondent's courts seeking to suspend the 

effects of the Decree prohibiting exploitation of lindoro, revoking Claimant’s licenses, and 

terminating the Concession Agreement with Claimant. 

30. Therefore, by filing a request Claimant has made a choice of dispute resolution forum and 

waived its right to investment arbitration. To this end Respondent maintains that Claimant 

waived its right to arbitration as (I) claims brought under the BIT have the same fundamental 

basis as in the domestic action, and (II) even if Claimant withdrew its motion, recourse to 

                                                
30 Record, line 902 
31 Record, line 905 
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domestic court should still be considered as a choice of dispute resolution forum. Moreover, 

(III) in any event, claims under the Concession Agreement are inadmissible before this Tribunal 

as it contains exclusive dispute resolution clause. 

 

I. Claims brought under the BIT have the same fundamental basis as in the 

domestic action. 

31. Request for provisional suspension of the Decree filed by Claimant to the Kronos federal court 

has essentially the same fundamental basis as the claims brought before this Tribunal since they 

arise out of the enactment of the Decree No.2424. 

32. Respondent submits that in the present case to establish that fork-in-the-road was triggered we 

should apply the legal test developed by Jan Paulson in Pantechniki case32 and subsequently 

reaffirmed in H&H v. Egypt33, Supervision y Control v. Costa Rica34 cases. Under this test the 

fork-in-the-road provision is triggered to bar the investment arbitration jurisdiction where: (A) 

the treaty claim has the same fundamental basis as the claim submitted to the local courts;35 (B) 

the factual components of a treaty cause of action have already been brought before the local 

courts; and (C) the treaty claim does not truly have an autonomous existence outside the 

contract.  

 

A. The treaty claim has the same fundamental basis as the claim submitted to the local 

courts 

33. As reaffirmed in Supervision y Control v. Costa Rica, we can consider disputes submitted for 

resolution in domestic and arbitral proceedings as same, “if both of them share the fundamental 

cause of the claim and seek for the same effects”.36 

34. The normative source of request for provisional suspension of the Decree was based on the 

alleged violation of Claimant’s contractual rights by the enactment of said Decree. In the said 

proceedings in addition to provisional suspension Claimant also sought to declare the decree 

unconstitutional on grounds of violation of legislative due process.37 Although there was no 

request for compensation of alleged damages, the judgment of circuit court could be 

subsequently relied on by Claimant in separate civil proceedings seeking compensation for 

                                                
32 Pantechniki v. Albania, ¶¶61, 64 
33 H&H v. Egypt, ¶¶368-370 
34 Supervision y Control v. Costa Rica, ¶308 
35 Genin v. Estonia,  ¶¶331–33, Pantechniki v. Albania, ¶61; Schreuer, ¶¶2, 231, 244–45, 247–48 
36 Supervision y Control v. Costa Rica, ¶310 
37 Record, line 1530 
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breach of contractual obligations.38 

35. Similarly, within the present arbitration proceedings Claimant submits that Decree is a targeted 

illegal measure which violated investor’s rights and seeks relief for the alleged damages. It is 

clear that both proceedings arise out of Concession Agreement. After Claimant failed to get a 

favourable verdict in domestic courts, he essentially proceeded to disguise contractual claims 

as treaty ones and recourse to international arbitration.  

36. Therefore, the normative basis for both proceedings is the same, namely, the Decree No.2424, 

enacted by the Respondent, as well as the objective and relief sought - to declare it illegal and 

obtain compensation for alleged damages. 

 

B. The factual components of a treaty cause of action have already been brought 

before the local courts 

37. Respondent further asserts that factual components of Claimant’s submissions in the present 

case have already been submitted for resolution in domestic courts of Kronos. When filing the 

request for suspension of the Decree and seeking to declare it unconstitutional, Claimant cited 

the same facts as it now presents before the present Tribunal. 39 

38. In analysing submissions of Claimant, the Tribunal would be required to give its assessment of 

the same situation as was submitted before the Kronos court. As we can see, Claimant’s position 

regarding calling the Decree a targeted measure against the investor has not changed. During 

the ongoing domestic proceedings Claimant has stated several times that the government is 

trying to take him out of business.40 Within the present proceedings Claimant reaffirms its 

position and emphasizes on the same factual components of the case.41 

39. Thus, we shall conclude that the factual components of the case brought to investment 

arbitration have already been put forward before local courts of Kronos. 

 

C. The treaty claim does not truly have an autonomous existence outside the contract 

40. Respondent underlines that the claims brought by Fenoscadia Limited do not exist 

autonomously outside the Concession Agreement. Claimant’s expropriation claim is based on 

an alleged unlawfulness of the Decree No. 2424 and requires the Tribunal to examine the 

domestic procedure for enactment of presidential decrees. It means that arbitral function will 

                                                
38 Record, line 1635 
39 Record, line 1015-1020 
40 Record, line 1010 
41 Record, line 215 
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be essentially the same as in domestic proceedings before the Kronos federal court.  

41. If it wasn’t for the enactment of the Decree, Claimant’s case would fall short of the basis for 

violation of Ticadia-Kronos BIT. Essentially Fenoscadia Limited attempts to challenge the 

unfavourable measure in a different forum by intending to elevate contractual claims to the 

treaty ones. 

42. The above signifies that Claimant’s recourse to the present Tribunal is based solely on the 

Concession Agreement which renders its treaty claims virtually non-existent outside of its 

scope. 

43. Thus, claims brought to the attention of this Tribunal have essentially the same fundamental 

basis as the request for provisional suspension of the Decree filed by Claimant to the Kronos 

federal court. By filing a request Claimant has triggered fork-in-the-road clause and waived its 

right to investment arbitration. 

 

II. Even if Claimant withdrew its motion, recourse to domestic court should still be 

considered as a choice of dispute resolution forum. 

44. It is the position of Respondent that withdrawal of motion on the basis of doubts about the 

favourable outcome of domestic proceedings should not affect the final choice of dispute 

resolution forum.  

45. The threshold for considering recourse to national courts as a valid choice of dispute settlement 

is quite high as was affirmed by several tribunals. For instance, as confirmed by the Paris Court 

of Appeals in Uzinexportimport, if either of the parties has seized a national court to seek 

interim relief, it will be deemed to have waived its rights to arbitrate if the national court is 

required to rule on the merits in order to grant the requested relief.42  

46. In the present case Kronos federal court would have to examine the merits of the dispute, 

namely, legal procedure for enactment of the Decree and Claimant’s activities that preceded it, 

in order to grant provisional suspension and rule on unlawfulness of the Decree. Such 

conclusion supports the fact that underlying reason for Claimant to withdraw its appeal was 

mere fear for unfavourable outcome of such proceeding. Withdrawal happened almost 

immediately after Government spokesperson announced that the Decree would not be 

revoked.43  

47. It is evident that Claimant aims to avail itself of BIT standards by withdrawing from the court 

before the decision and attempting to put forward the same claims in investment treaty 

                                                
42 Uzinexportimport, p. 107 
43 Record, line 1020 
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arbitration. However, it is stated in Art. 6 of the Concession Agreement that applicable law 

includes “other international laws and instruments that bind the Republic of Kronos” which 

effectively means that Claimant could have obtained the same protection within the appropriate 

domestic proceeding.  

48. For instance, in Waste Management (I), when the tribunal accepted a re-filed claim it underlined 

that “in litigation the withdrawal of a claim does not, unless otherwise agreed, amount to a 

waiver of any underlying rights of the withdrawing party”.44  

49. Respondent stresses that it did not induce Claimant in any way to withdraw from the proceeding 

and file for arbitration as there was no obstruction of justice whatsoever. Thus, Claimant had 

the possibility to resolve the dispute in accordance with its first choice of dispute resolution 

forum irrespective of its withdrawal. 

50. The above underlines that Claimant’s choice of dispute resolution forum was made in the 

moment of submission of the request and it continued to be valid notwithstanding the 

withdrawal. 

51. Therefore, Claimant’s recourse to domestic court should still be considered as a choice of 

dispute resolution forum. 

 

III. In any event, claims under the Concession Agreement are inadmissible before this 

Tribunal as it contains exclusive dispute resolution clause. 

52. Respondent further submits that in any event claims based on the Concession Agreement should 

be considered inadmissible before this Tribunal as Art.7 thereof contains exclusive domestic 

dispute resolution clause. 

53. Pursuant to Art. 7 of the Concession Agreement, “any dispute arising directly out of this 

Agreement, including its termination, shall be submitted to the courts of the Republic of Kronos, 

which hold exclusive jurisdiction”.45 By virtue of such clause all contractual claims must be 

submitted for resolution to the courts of Kronos. 

54. Current practice of investment arbitration reflects on increasing number of cases dealing with 

exclusive dispute resolution clauses in contracts. Most BITs that contain multi-tiered or fork-

in-the-road dispute resolution clause do not specify the hierarchy. However, in accordance with 

Art. 9(2) of Italy-Jordan BIT, priority is given to the choice of forum in an investment contract 

over the means of dispute settlement in the treaty. 

55. In Getma v. Guinea, the situation was similar as the concession contract contained an exclusive 

                                                
44 Waste Management (I), ¶36 
45 Record, line 1335 
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domestic arbitration dispute resolution clause which covered “claims arising from it”.46 The 

tribunal went on to conclude that the contract breach could entail an act of expropriation carried 

out through the unilateral termination of the concession, therefore, the dispute resolution clause 

“contractualized” certain treaty claims.47 Finally, tribunal found that it lacked jurisdiction over 

the claims based on termination of concession by the State as the contract absorbed under its 

clause certain State acts (claim is purely contractual).48  

56. Given that treaty claims and contractual claims are distinct since they are based on different 

legal standards49, exclusive jurisdiction fails to bar the jurisdiction only when the “fundamental 

basis of the claim” is a treaty laying down an independent standard.50 Pursuant to what have 

already been established above, Claimant attempts to put forward contractual claims based on 

the Concession Agreement by disguising them as treaty ones. 

57. Moreover, as established in SGS v. Philippines, either of Contracting Parties to the contract 

which contains exclusive reference to another forum, should not be allowed to rely on such 

contract as the basis of its claim “without itself complying with” its dispute resolution clause.51 

Respondent submits that Claimant should not be allowed to claim violation of higher standards 

of protection contained in the BIT while failing to respect its obligations under the contract.  

58. Therefore, as outlined above, Claimant opted for domestic procedure of dispute resolution 

under the Сoncession Agreement thus waiving its right to investment arbitration. Respondent 

respectively asks the Tribunal to declare investor’s claims inadmissible. 

 

C. THE ENACTMENT OF PRESIDENTIAL DECREE NO. 2424 AND ITS 

IMPLEMENTATION AND OTHER RELATED ACTS OF RESPONDENT 

DOES NOT AMOUNT TO EXPROPRIATION OF CLAIMANT’S 

INVESTMENT IN VIOLATION OF THE BIT  

 

59. The present dispute is about the monetary interests of a private company and the need of the 

government to protect the health of its citizens and to safeguard its environment. This need 

arose from the gross and continuous negligence by Claimant which has benefited from the 

exploitation of lindoro in Kronos for years, causing the devastating consequences for the 

                                                
46 Getma v. Guinea, ¶111 
47 Ibid, ¶123 
48 Ibid, ¶316 
49 Vivendi I, ¶¶95-96 
50 SGS v Philippines, Individual Opinion of Antonio Crivellaro, ¶4 
51 SGS v Philippines, Decision on Jurisdiction, ¶154 
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Kronian environment and its population’s health.  

60. Claimant alleges that the legislative acts adopted by Kronian government to protect its essential 

public interests indirectly expropriated its investment. In doing so Claimant invokes Art. 7 of 

the BIT to substantiate its claim for compensation. However, Respondent submits that this 

Tribunal should find the claim brought by Claimant without merit, since (I) the enactment of 

Presidential Decree No. 2424, its implementation and other related acts  constitute the police 

power exception, (II) which was exercised in accordance with all necessary requirements; and, 

therefore, (III) Respondent is under no obligation to pay compensation to Claimant. 

 

I. The enactment of Presidential Decree No. 2424, its implementation and other 

related acts are legitimate measures under the BIT and do not amount to 

expropriation of Claimant’s investment 

61. Claimant alleges that the enactment of Presidential Decree No. 2424 and other related acts are 

expropriation under Art. 7 of the BIT. However, this claim is without merit since the actions of 

Respondent fall under the police power exception provided for in Art. 7. Namely: 

“Neither Contracting Party shall nationalize or expropriate a covered investment either 
directly or indirectly through measures having an effect equivalent to nationalization or 
expropriation except for a public purpose [...]”.  

 
62. This provision constitutes a classic example of police power exception that entitles the state to 

regulate matters of public concern by means that may have unfavourable impact on investor, 

without amounting to expropriation. This reading of police power exception is supported by 

arbitral tribunals and scholars.52 In particular in Pope & Talbot v. Canada, Tecmed v. Mexico, 

S.D. Myers v. Canada tribunals recognized that under international customary law the State has 

the right to enact measures aimed at safeguarding public interest and therefore such measures 

will not constitute expropriation.53   

63. Further evidence of the police power exception is contained in Art. 10 of BIT that specifies the 

general exceptions to the investor’s rights under the BIT. This General Exception in Art. 10 of 

the BIT enshrines that each state “may adopt or enforce a measure necessary to protect human, 

animal or plant life or health”. 

64. Such General exception clauses are widely adopted to define certain policy objectives that allow 

for the greater degree of governmental interference and do not entail the breach of the 

                                                
52 Sornarajah, p. 9; Newcombe, p. 483 
53 Fireman's Fund, ¶176 
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obligations of a State under a BIT.54  

65. Similar conclusion was drawn in the recent award in Chemtura Corporation v. Government of 

Canada. This case in many aspects resembles the case at hand, since it also pertains to the 

governmental prohibition imposed on the production of lindane, which following a special 

review was found to be extremely hazardous. Consequently, Canada’s pesticide federal agency 

terminated lindane registration of the company producing it.  

66. Taking into consideration that the measures taken were “motivated by the increasing awareness 

of the dangers presented by lindane for human health and the environment” the Tribunal 

adopted position that  

“A measure adopted under such circumstances is a valid exercise of the State’s police powers 
and, as a result, does not constitute an expropriation”55.  

67. As it was openly acknowledged by the Government, the enactment of the aforementioned 

decree and other related acts were caused by the severe need of interference to protect the 

environment and human health from the devastating consequences of Claimant’s mining 

activities, which were proved to be hazardous for the health of Kronian population and its 

environment56.  

68. Consequently, actions of the Respondent falls under the scope of legitimate regulatory measures 

of the state and do not constitute expropriation.     

  

II.  Respondent observed all necessary requirements for the legitimate exercise of the 

police powers 

69. Respondent submits that its measures complied with applicable requirements for the legitimate 

exercise of the police powers. Besides pursuing a valid public objective of protecting health 

and environment, to constitute a valid exercise of state police powers regulatory measures must 

also satisfy certain criteria provided for in the BIT.  

70. Specifically, Art. 7 and Art. 10 of the Ticadia-Kronos BIT establish that measures must (A) be 

proportional to the public objective; (B) be adopted with the due process of law and (C) be non-

discriminatory. (D) Additionally, such measures should be reasonably predictable for investor. 

Whenever a measure is with these requirements it is a valid public regulation and calls for no 

compensation. 57 

 

                                                
54 Newcombe, p.357  
55 Chemtura, ¶265-266 
56 Record, lines 1425-1430 
57 Chemtura, ¶266 
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A. The measures taken by Respondent were proportionate to the public interest at 

stake 

71. Respondent recognises that measures taken for public purposes should meet the proportionality 

standard. The Tribunal in Fireman’s Fund v. Mexico noted that among the number of factors 

that define “a non-compensable regulation […] the proportionality between the means 

employed and the aim sought to be realized” should be taken into consideration.58 

72. As applied in the investment case law, the threshold for proportionality criterion is low and is 

not satisfied only in exceptional circumstances. Whenever a regulation deals with the measures 

of “a social or general welfare purpose” the measure adopted by Government  should  be 

“obviously disproportionate to the need being addressed”59 to fail to meet the standard of 

proportionality. The aspect that is generally assessed when applying proportionality test is the 

importance of the public interest sought by the State60.  

73. As it is indicated in the Presidential Decree, Respondent enacted the Decree and other related 

acts due to the “the utmost importance of the protection of the environment, our natural 

resources, and human life in Kronian territory”.61  

74. In particular, there is sufficient evidence of the negative consequences of lindoro exploitation 

on the state of environment in Kronos. According to the recent study, the level of pollution of 

Rhea River with graspel62 reached the critical level, which resulted in the river being 

internationally recognized as one of the top three polluted rivers in the world.63 The fact that 

Rhea river supplies water for the vast majority of the country, as well as its proximity to the 

border justify the measures adopted by the government of Kronos to stop and prevent further 

pollution of the river.  

75. This together with the compelling evidence of the correlation between water pollution and the 

increase in CVD in the population of the surrounding areas, makes the complete prohibition of 

lindoro production a reasonable governmental step to prevent further damage64. 

76. Additionally, this Tribunal should take into consideration Respondent’s international 

obligations, when assessing proportionality of the measures, as it was done in Chemtura case65. 

Specifically, in Chemtura the Tribunal noted that in assessing the need to prohibit the use and 

                                                
58 Fireman’s Fund, ¶¶ 176-177 
59 LG&E, ¶195  
60 Tecmed, ¶122 
61 Record, line 1425 
62 Record, line 1390 
63 Record, line 1390 
64 Record, lines 1400-1405 
65 Chemtura, ¶135 
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production of certain chemical  

“the Tribunal cannot ignore the fact that lindane has raised increasingly serious concerns both 
in other countries and at the international level”66.  

 
77. Rhea river is located 60 miles away from the interstate border and is the main source of drinking 

water in Kronos.67 The issue of water pollution is the subject of international concern, which 

resulted in the adoption of the Water Convention to which Respondent is a party68.  

78. The steps taken by Respondent are adequate as they align with the similar measures adopted in 

other 42 jurisdictions worldwide which are parties to the following Convention. Specifically, 

according to Art. 3(d) of the Convention:  

“Stricter requirements, even leading to prohibition in individual cases, are imposed when the 
quality of the receiving water or the ecosystem so requires”.  

 
79. Such measures are also in line with Respondent’s obligation under customary international law 

to prevent transboundary harm, which include the obligation to prohibit use of their territory in 

such a manner that may cause environmental harm both to the territory within Kronian 

jurisdiction and to the State of environment of other states69.   

80. On this basis, complete prohibition of lindoro prompted by serious threat to public health and 

environment of Kronos, together with the international obligations of Kronian government to 

take measures aimed at preventing environmental degradation of water resources justifies 

proportionality of the measures taken.  

 

B. The measures were taken in compliance with the due process of law 

81. Claimant alleges that the enactment of the Decree was followed by grave procedural violations, 

which undermined the due process of law. However, this allegation is without merit, since there 

is no evidence that due process requirements were violated.  

82. First, one year before imposing a complete prohibition of lindoro Kronian Environmental 

(KEA) act was adopted, under which all the industries involved in environmentally sensitive 

production were obliged to protect the waters of the regions where the extraction took place 

from toxic mine waste70. KEA prescribed that failing to comply with such a requirement would 

lead to  the immediate withdrawal of environmental licenses with the forfeiture of facilities, 

                                                
66 Ibid 
67 Record, line 1570 
68 Record, line 875 
69 Advisory Opinion on Nuclear Weapons, p. 225,  Trail Smelter p.1965, Pulp Mills, ¶101 
70 Record, line 960 
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and the obligation to compensate for the environmental damage71.  

83. The mere fact that the bill was passed significantly quicker that an average draft bill did not 

affect the lawfulness of KEA itself and only proves the urgent need for the prompt action to 

avert further aggravation of environmental damage. The Presidential Decree merely enforced 

the measures envisaged by KEA by prohibiting lindoro exploitation, which was proved to had 

contaminated the Rhea River waters72. Additionally, Claimant was not impaired of its 

procedural right to challenge the measures adopted by Respondent73.  

84. On 8 September 2016, Claimant applied to the Kronos federal court seeking to suspend the 

effects of the Decree74 but without receiving any ruling on 22 February 2017 Claimant withdrew 

its claim75. Claimant could have followed the procedure prescribed under the BIT, however it 

chose not to pursue it.  

85. Nevertheless the resource to means of legal protection was available to Claimant and no 

violation of the due process of law occurred. 

 

C. The measures taken were not discriminatory 

86. To be discriminatory the measures adopted by Kronian government should be proved to 

introduce distinction between national enterprise and those of the investor.76 Respondent 

contends that at the time regulation was enacted the factor of nationality did not serve as the 

basis for the prohibition, and no conclusive comparison of the different treatment by Kronian 

government was evidenced. 

87. In fact, under the Decree introduced a complete prohibition of lindoro in Kronian territory. The 

target of such regulation was to put an end on the pollution of the environment by graspel, 

which is released when lindoro is extracted.  

88. The fact that Claimant is the only company affected by the Decree and other related acts, does 

not prove discriminatory nature of the measures, since, the site on which Claimant operates is 

the only area in Respondent’s territory in which lindoro is known to be present and Claimant 

was the only company allowed to exploit lindoro in Respondent’s territory77. 

89. Therefore, there is no ground to assert that measures specifically targeted Claimant.  

D. Additionally, the Decree was reasonably predictable to the investor 

                                                
71 Record, line 965 
72 Record, line 995 
73 ADC,¶435. 
74 Record, line 1015 
75 Record, line 195 
76 ADC,¶442,  
77 Record, line 120 
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90. In assessing the legality of taking Tribunals often correlation of the nature of the regulation 

with the legitimate expectation of the investor.78  

91. At the case at hand Claimant could not have reasonably relied on the fact that Respondent’s 

legislation would never develop. When investor entered Respondent’s market and generally 

considered an underdeveloped country.79  However as tribunal in Feldman ruled:  

“Governments, in their exercise of regulatory power, frequently change their laws and 
regulations in response to changing economic circumstances or changing political, economic 
or social considerations. Those changes may well make certain activities less profitable or even 
uneconomic to continue…”.80 

92. Governments in their exercise of regulatory power frequently change their laws and regulations 

in response to changing economic circumstances or changing political, economic or social 

considerations. Those changes may well make certain activities less profitable or even 

uneconomic to continue.81 

93. The decision of Kronian government to introduce environmental legislation and to protect the 

health and well-being of its citizens could not have reasonably frustrated Claimants 

expectations. Moreover such possibility to enforce legislative changes is reserved in Concession 

Agreement, where Claimant undertook to respect Kronian laws “with the adaptations that may 

be necessary in light of new laws and regulations” (Art. 2).  

94. Ticadia-Kronos BIT itself provides that:   

“In pursuit of sustainable development, each Contracting Party shall strive to minimize, in an 
economically efficient manner, harmful environmental impacts occurring within its 
territory”82. 

 
95. BIT preamble as well contains parties’ commitment to promote sustainable development83. 

Moreover, no legitimate expectation of the lack of state regulation of environmentally sensitive 

industry could have emerged with the view to international obligations of Kronos, which 

according to the concession Agreement, constitutes the law applicable to the relations between 

Respondent and Claimant.  

96. As Kronos is a party to the mentioned Water Convention, under its Art. 2 Respondent is obliged 

to prevent any “pollution of waters causing or likely to cause transboundary impact” , which 

under Art. 3  may be achieved by imposing prohibitions “when the quality of the receiving 

water or the ecosystem so requires”. 

                                                
78 Methanex ¶9, Generation Ukraine, ¶20.37. 
79 Record, line  375 
80 Feldman, ¶1110 
81 Sornarajah, p. 216 
82 Record, line 1200 
83 Record, line 1050 
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97. Therefore, as a reasonable investor Claimant could not have expected Kronian legislation never 

to adopt the measures that will introduce more stringent environmental standards and impose 

prohibition on activities that lead to degradation of its environment.   

98. Thus, Respondent’s measures complied with all requirements of legitimate exercise of police 

powers exception.  

 

III. Regulation within police powers exempts payment of compensation  

99. The rationale for the police power exception is to maintain the right of a state to enact 

regulations to protect public interest without holding it liable for breaching the obligations 

arising of the BIT.84 Whenever the taking is prompted by requirements of public interest no 

unlawful actions take place and no compensation is therefore necessary.85 This stems out of the 

principle of regulatory sovereignty of the State recognized in customary international law.86  

100. As was upheld in Saluka v. Czech Republic:  

“the principle that a State does not commit an expropriation and is thus not liable to pay 
compensation to a dispossessed alien investor when it adopts general regulations that are 
‘commonly accepted as within the police power of States’ forms part of customary international 
law today”.87  

 
101. This conclusion that exercise of the police power exempts the State from payment of 

compensation was upheld by tribunals in considerable number of cases88, especially when the 

regulation in question dealt with public health and environment. Similarly, as was defined in 

Feldman v. Mexico: 

 “[G]overnments must be free to act in the broader public interest through protection of the 
environment, [...] the like. Reasonable governmental regulation of this type cannot be achieved 
if any business that is adversely affected may seek compensation.”89 

 
102. Accordingly, the Tribunal should not hold Respondent accountable for the “reasonable 

government regulation”, or otherwise it would contradict to the principle of state's sovereignty 

endorsed by customary law and practice of the arbitral tribunals.  

103. To this end, Respondent asserts that enactment of Presidential Decree No. 2424, its 

implementation and other related actions constitute a legitimate exercise of the police power 

exception to which a state is entitled and, therefore, Respondent is under no obligation to pay 

                                                
84 Pellet p. 449, Schill, p.477 
85 Feldman ¶103  
86 Feldman ¶ 103, COMESA, Art. 20(8) 
87 Saluka, ¶262 
88 Tecmed v. Mexico, ¶¶75, 119,  Telenor, ¶70,  Sedco ¶¶ 248, 275, Emanuel Too ¶¶ 378, 387, Waste 
Management, ¶98. 
89 Feldman, ¶ 103 
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compensation to Claimant. 

 

D. RESPONDENT'S COUNTERCLAIMS ARE ADMISSIBLE BEFORE THE 

TRIBUNAL 

 

104. Respondent submits that its counterclaims should be deemed admissible before the Tribunal 

pursuant to the following. (I) Both dispute resolution provisions of the Ticadia-Kronos BIT and 

SCC Rules entitle Respondent to put forward the counterclaims. (II) Respondent’s 

counterclaims relate to the investment by virtue of international obligations conferred on the 

Claimant under Art. 9(2) of the BIT and Art. 2(2) of the Concession Agreement. Finally, (III) 

counterclaim is connected to the primary claim submitted by Claimant. 

 

I. Dispute resolution provisions of the BIT and SCC Rules entitle Respondent to 

put forward the counterclaim 

105. As ruled in Amto v. Ukraine concerning the criteria of admissibility of counterclaims:  

“the jurisdiction of an Arbitral Tribunal over a State party counterclaim under an investment 
treaty depends upon the terms of the dispute resolution provision of the treaty, the nature of the 
counterclaim, and the relationship of the counterclaims with the claims in the arbitration”.90 
 

106. In accordance with Art. 11(1) of the BIT “an investment dispute is a dispute between a 

Contracting Party and an investor of the other Contracting Party arising out of or relating to” 

investment agreement or investment authorization.91  

107. Accordingly, Article prescribes that not only the allegations of the violated rights of Claimant 

by Respondent can be submitted to investment arbitration, but also any claims related to the 

activities executed by Claimant under the licenses for exploitation of lindoro .  

108. The tribunals in number of other investment cases rejected the counterclaims by the state due 

to the restricted language of the dispute resolution provision of the applicable BIT itself. For 

instance, in Roussalis v. Romania the counterclaims of Respondent were rejected as the dispute 

resolution provisions of the text of the Romania-Greece BIT concerned only breaches of the 

obligations of the State.92  

109. The contrary conclusion that the Respondent’s counterclaims were admissible was reached in 

the recent Urbaser et al. v Argentina93, while the Spain-Argentina BIT contains identical 

                                                
90 Amto v. Ukraine, ¶118 
91 Record, line 1225 
92 Roussalis, ¶¶ 864–76 
93 Urbaser (I), ¶ 1184 
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dispute resolution provision94 with the Ticadia-Kronos BIT.  

110. Additionally, the only limitation Ticadia-Kronos BIT provides for State counterclaims is: 

“In any proceeding involving an investment dispute, a Contracting Party shall not assert, as a 
defense, counterclaim, right of set-off or otherwise, that the national or company concerned 
has received or will receive, pursuant to an insurance or guarantee contract, indemnification 
or other compensation for all or part of its alleged damages”. 
 

111. With respect to an identical wording of applicable BIT the tribunal in Aven v. Costa Rica 

concluded that there is no additional limitations regarding admissibility of counterclaims.95 

112. As to the applicable arbitral procedural rules, Art. 9(iii) of the SCC Arbitration Rules, which is 

the chosen arbitration forum under Art. 11(3) of the BIT provides that an Answer to Request 

for Arbitration shall contain, inter alia, “a preliminary statement of any counterclaims or setoffs, 

including an estimate of the monetary value thereof”.96 Therefore, SCC Arbitration Rules not 

only permit counterclaims, but also set no specific requirements to such counterclaims. 

113. Moreover, States’ right to counterclaim seeks to counterbalance this asymmetry, counterclaims 

facilitate equality of the parties and, rendered in a single forum, make investor-state dispute 

resolution more efficient.97 By putting forward the counterclaims Respondent aims to acquire 

compensation for Claimant’s non-compliance with its obligations. It is indeed entitled to do so 

by both underlying investment treaty and the relevant arbitration rules. 

 

II. Respondent’s counterclaims relate to the investment by virtue of international 

obligations conferred on the Claimant under Art. 9(2) of the BIT and Art. 2(2) of 

the Concession Agreement 

114. As outlined in the Record,98 Respondent believes that Claimant has caused severe 

environmental damage to its territory by carrying out the exploitation of lindoro under the 

licenses in such a manner that contaminated the Rhea River and caused serious damage to the 

population of surrounding areas.  

115. Obligations of investors arise not necessarily from the express language of treaties, but out of 

applicable law, stipulated either in the investment treaty, arbitration agreement or determined 

by the investor-state tribunal.99  

116. Claimant is thus in violation of Art. 9(2) of the BIT, as well as Art. 2(2) of the Concession 

                                                
94 Argentina - Spain BIT, Art. 9 
95 Aven v. Costa Rica, Award, ¶ 694 
96 SCC Arbitration Rules, Art. 9(iii) 
97 Dolzer, Schreuer, pp. 220-222; Saluka, Partial Award, ¶¶ 24,27; SGS PO2, ¶ 395. 
98 Record, line 445 
99 Dolzer, Schreuer, pp. 232 
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Agreement, which refers to the national legislation of the Claimant.   

117. Under Art. 9(2) Claimant is under an obligation “to bear the cost of pollution”100 it has caused 

to the natural environment of Kronos, as established by the Study, and “to comply with good 

practices for the sustainable exploitation of lindoro”101. This is also consistent with the object 

and purpose of the Ticadia-Kronos BIT itself, which sets in its preamble the commitment to the 

principle sustainable development.102  

118. Both of the above obligations are inextricably connected to the investment since the ‘polluter 

pays’ principle derives from Art. 9(1) of the BIT and the second obligation is provided by the 

Concession Agreement itself. Moreover, under Art. 2(2) of the Concession Agreement the 

investor “must observe the laws in force in the Republic of Kronos”, which includes Kronian 

Environmental Act, which also incorporates the “polluter pays” principle.103  

119. This is in line with the conclusions in the recent decision in Perenco v. Ecuador where the 

Tribunal has adopted interpretations of the applicable legal standards in accordance with the 

polluter pays principle.104 

120. Moreover, following the reasoning taken in El Paso v. Argentina105, Respondent in entering 

into the Concession Agreement acted not in a purely commercial capacity, but rather as a 

sovereign authorizing access to its mineral resources for the purposes of the investment. 

121. Accordingly, any violations of the established regime from the Claimant's side qualifies as a 

breach of its obligations towards the investment. Similarly, in Maffezini v. Spain,106 the tribunal 

held that the Argentine investor’s failure to comply with its environmental regulations 

constituted a violation of the investor’s obligations. 

122. Respondent, therefore, asserts that its claim for compensation of costs incurred due to 

Claimant’s breach of Art. 9(2) of the BIT and Art. 2(2) of the Concession Agreement and, thus, 

directly relates to the investment.  

 

III. Respondent’s counterclaim is connected to the primary claim submitted by 

Claimant 

123. Respondent submits that its counterclaims have both factual and legal connection with the 

Claimant’s primary claim in order to be admissible. 

                                                
100 Record, line 1200 
101 Record, line 1305 
102 Record, line 1050 
103 Record, line 1565  
104 Harrison, p. 486 
105 El Paso, ¶ 234 
106 Maffezini ¶ 21 
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124. In its Request for Arbitration Claimant elaborates on the alleged expropriation committed 

unlawfully by Respondent. Such actions were directed at Claimant’s facilities opened in the 

Site for the purposes of lindoro extraction.  

125. However, as it was later proved in the Study the contamination of the Rhea River and the spread 

of diseases in the region are a consequence of the exploitation of lindoro.107  Therefore,  there 

is a scientifically backed proof, linking Claimant’s operation which is a subject of the primary 

claim and the environmental damage referred in the counterclaim. 

126. Respondent further underlines that such factual connection is sufficient for the purposes of the 

present proceedings,108 which is confirmed by the position of other tribunals.  

127. In Urbaser et al. v The Argentine Republic the necessary connection was established due to the 

fact that both the principal claim and the claim opposed to it were based on the same investment. 

As in the present case, the dispute revolves around Claimant’s investment and its effects. 

Involvement of a single project was also used an applicable criterion for counterclaim 

consideration in American Bell International, Inc. v. The Government of the Islamic Republic 

of Iran, et al.109 

128. However, even if the tribunal wishes to further examine the legal connection between the 

investor’s claim and the Respondent’s counterclaim, it is also satisfied. The legal connection 

may be seen in the common source referred to by both Claimant and Respondent for the 

violations in question: Ticadia-Kronos BIT and Concession Agreement.  

129. Again, by applying the findings reached in Urbaser et al. v The Argentine Republic, whenever 

the counterclaim is not alleged as a matter based on domestic law only it could validly be a 

subject of the proceeding. In Zeevi v Bulgaria, the Tribunal also admitted the counterclaim by 

merely stating that ‘[t]he counterclaims raised obviously arise out of the same contractual 

relationship as the claims”.110 

130. Therefore, the Respondent’s counterclaim is connected to the primary claim submitted by 

Claimant.  

131. For the reasons of the above, the counterclaims put forward by Respondent should be 

admissible in the present proceedings. 

  

                                                
107 Record, line 1390 
108 Hoffmann, p. 452 
109 American Bell, ¶¶83-84 
110 Zeevi Holdings, ¶38 
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PRAYERS FOR RELIEF 

 

 

 

In light of the above submissions, Respondent respectfully requests this Tribunal to find that:  

 

 

1. The tribunal does not have jurisdiction over the dispute; 

2. Claimant’s claims are not admissible before the arbitral tribunal due to the 

Claimant's recourse to the domestic courts of Respondent  

3. Enactment of Presidential Decree No. 2424, its implementation and other related 

acts of Respondent do not amount to expropriation of Claimant’s investment in 

violation of the BIT and Respondent is not obliged to pay any compensation to 

Claimant 

4. Respondent’s counterclaims are admissible before the tribunal 

 

 

 

Submitted on 24 September 2018 

by TEAM Salam 

On behalf of Respondent 

Republic of Kronos 
 

 


