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 1 

STATEMENT OF FACTS 

 

1. The Claimant, Fenoscadia Limited, is a limited liability company incorporated under the 

laws of Ticadia in 1993 and it complies with all its tax obligations in Ticadia. A private 

equity fund organized under the laws of Ticadia owns a 65% majority stake in Fenoscadia, 

and three Kronian nationals own a 35% minority stake. The management of Fenoscadia is 

in the hands of the board of directors, which has comprised majorly of Kronian nationals 

for the past five years. Kronian shareholders exert considerable influence over the business 

decisions of Fenoscadia and most of business decisions are implemented in Kronos. 

2. Respondent is the Republic of Kronos. On June 30, 1995, Kronos concluded the 

Agreement for the Promotion and Bilateral Protection of Investments with Ticadia.  

3. On June 1, 2000 Fenoscadia and Kronos entered into a concession agreement for the 

extraction of lindoro in the Site. The Agreement granted Fenoscadia a concession to 

exploit lindoro in the Site for 80 years. The Agreement was contingent upon the biennial 

grant of approval certificate based on inspections conducted by the Ministry for Forest, 

Agriculture and Land. Fenoscadia is the only entity engaged in the exploitation of lindoro 

in Kronos. In 2010, Fenoscadia transferred almost all its mining activities to Kronos. 

4. On January 1, 2015, Mr. Curt Bazings took office as the President of Kronos, with his 

Nationalist Party securing a majority in the House for a 5-year term. This displaced the 

Liberal Party of Kronos which had been ruling for the past 60 years.  

5. On June 12, 2015, the House passed the 2015 KEA. The KEA dictated miners to protect 

the waters from toxic mine waste. Failing which, they would be subject to severe penalties, 

fines, immediate withdrawal of environmental licenses with forfeiture of properties, and 

the obligation to compensate for the environmental damage. The government of Kronos 

also created the Ministry of Environmental matters in-charge of enforcing Kronos’s 

environment-related policies, which include the inspections of Fenoscadia’s activities 

hitherto carried out by the Ministry for Agriculture, Forestry and Land.  

6. In September 2015, the Ministry for Environmental Matters conducted its first inspection 

of the Claimant’s operations. As in all former inspections, Claimant was found in full 

compliance with its environment related obligations. 

7. In October 2015, the Ministry for Environmental Matters released data indicating the 

concentration of toxic waste found in the Rhea river. The data was largely based on 

inspections carried out since 2011. 
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8. On May 15, 2016, the Federal University of Kronos published Study on the environmental 

impact of the exploitation of lindoro. The Study concluded that the contamination of the 

Rhea river was undoubtedly a direct consequence of lindoro exploitation. It also asserted 

an association between the exploitation of lindoro and the appearance of CVD and 

Microcephaly in Kronos based on the connection between graspel, waste material released 

during lindoro extraction, and the specific diseases.  

9. On September 7, 2016, Mr. Bazings issued Presidential Decree No. 2424 which prohibited 

the exploitation of lindoro in Kronos. It irrevocably cancelled Fenoscadia’s licenses and 

concession agreement without compensation. The Decree came into force 5 days later.  

10. On September 8, 2016, Fenoscadia applied to the Kronian federal court seeking to set 

aside the Decree on grounds of violation of legislative due process. As a pre-requisite for 

negotiations for the re-instatement of lindoro exploitation, the government of Kronos 

required that Fensocadia acknowledge its responsibility for the alleged environmental 

pollution and health consequences. 

11. On September 14, 2016, the Kronian authorities began confiscation of the extracted 

lindoro stored on Fenoscadia’s property as security for the compensation owed for the 

environmental damage. The entire process took 5 days to complete. 

12.  On February 22, 2017, the government spokesperson announced that the Decree would 

not be revoked. Fensocadia withdrew its case form the Kronos federal court. 

13. On April 27, 2017, Fenoscadia notified the Kronian Ministry for Foreign Affairs of a 

dispute under the Ticadia-Kronos BIT, and of its intention to proceed with arbitration 

pursuant to Article 11 of the BIT, if an agreement was not reached through negotiations. 

Kronos declined to negotiate. 

14. In August 2017, a well-known mining sector magazine published a story about 

reinstatement of lindoro extraction under a joint venture between a state-owned company 

and private investors from Republic of Ibi. The Republic of Ibi is a neighboring country 

to the Kronos and its current government is sympathetic to the Nationalist Party’s 

ideologies. However, the article is based only on unofficial sources and rumors. 

15. On November 10, 2017, the Claimant filed its request for arbitration before the 

Arbitration Institute of the Stockholm Chamber of Commerce in accordance with the 

Stockholm Chamber of Commerce Arbitration Rules, 2017 and the Official Rules of the 

Foreign Direct Investment International Arbitration Moot.  
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ARGUMENTS 

 

JURISDICTION 

I. THE TRIBUNAL LACKS JURISDICTION RATIONAE PERSONAE OVER THE PRESENT 

CLAIMS. 

1. The Respondent objects to the jurisdiction of the arbitral tribunal constituted under the 

SCC Arbitration Rules and Article 11, Section 3 of the BIT.1  

2. Dispute resolution under Article 11 of the BIT can only be initiated between Contracting 

Parties and an investor of the other Contracting Party.2 Article 1, Section 4 of the BIT 

defines an investor as “a person or an enterprise of a Contracting Party, that seeks to make, 

is making or has made an investment in the other Contracting Parties territory”.3 

3. The Claimant at the time of entering into the agreement was a national of Ticadia, the 

other Contracting Party in the present case. It was incorporated in Ticadia, owned and 

controlled by Ticadian nationals,4 and had mining operations there.5 However, over time, 

its nationality effectively shifted to Kronian and its continued incorporation in Ticadia is a 

mere formality. 

4. The Respondent submits that the Claimant’s Ticadian nationality is ineffective and 

factually Kronian for the purposes of the BIT. To substantiate its position the Respondent 

would demonstrate that: the BIT does not rely solely on the test of incorporation to define 

investor nationality [A]; the Claimant lacks substantial business activities in Ticadia [B]; 

and the Claimant is not controlled by Ticadian nationals [C]. 

A. The BIT Does Not Rely Solely on the Incorporation Test to Define Investor 

Nationality. 

5. The meaning of an “enterprise of a Contracting Party” is not clear in the BIT, and 

mechanical application of the BIT term, in the absence of sufficient guidance, can entitle 

illegitimate parties to the protections of the BIT.6 Thus, the BIT must be interpreted in 

                                                 
1 Art. 11, Section 3, Ticadia-Kronos BIT, 1995. 
2 Art. 11, Section 1, Ticadia-Kronos BIT, 1995. 
3 Art. 1, Section 4, Ticadia-Kronos BIT, 1995. 
4 Statement of Uncontested Facts, ¶ 6. 
5 Statement of Uncontested Facts, ¶ 12. 
6 Salacuse, 174; Romak, ¶ 184. 
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accordance with Article 31 of the VCLT,7 which establishes that the treaty must be 

interpreted in light of its object and purpose and giving due regard to its preamble.8 

6. Interpreted in this manner, the BIT requires an investor to possess a genuine link with the 

state to claim its nationality [1]. The incorporation test is insufficient to establish a genuine 

connection [2]. Therefore, the Claimant must substantiate its Ticadian nationality by 

application of additional tests. 

1. The BIT requires an investor to possess a genuine link with the state to claim its 

nationality.  

7. The BIT does not provide any test for determination of investor nationality, thus, recourse 

to the object and purpose, and preamble of the BIT must be taken.9  

8. The BIT’s preamble provides for “reciprocal protection of investments”. It is also 

pertinent to note that the BIT is titled as Agreement between the Republic of Ticadia and 

the Republic of Kronos for the “Promotion and Reciprocal Protection of Investments”. 

In the absence of reciprocity, the host state would end up providing favourable treaty 

protections to investors whose home states are unwilling to reciprocate the gesture or even 

local investors whose dispute could have been handled in local courts, which would run 

contrary to the intention of the Contracting Parties.10 

9. The tribunal in Standard Chartered observed that “the BIT preamble says, “reciprocal 

protection” and “reciprocal” must have some meaning”.11 The tribunal went on to hold 

that in the absence of text in the treaty expressing a contrary intent, it would be 

unreasonable to read the UK-Tanzania BIT to permit entities with no genuine connection 

to UK to claim its protection.12 

10. Similar approach has been taken by tribunals in multiple other cases, wherein they held 

that the reciprocal nature of the BIT required an investor to possess some genuine link 

with one Contracting Party to invoke BIT protection.13 

11. Therefore, the BIT term “enterprise of a Contracting Party” must be interpreted to mean 

an enterprise having a genuine connection to a Contracting Party. 

2. The incorporation test is insufficient to establish a genuine connection. 

                                                 
7 VCLT; see, eg., Territorial Dispute; Standards for Reformulated and Conventional Gasoline. 
8 Art. 31(1) & 31(2), VCLT. 
9 Mondev, ¶ 43; Rompetrol, ¶ 85. 
10 Azaino, 10. 
11 Standard Chartered, ¶ 270. 
12 Standard Chartered, ¶ 267-70. 
13 Tenaris, ¶ 156; Alps Finance, ¶ 226. 
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12. The incorporation test ascribes the investor nationality of the state under whose laws it 

was incorporated. However, the incorporation test is formalistic in nature and does not 

reflect a genuine connection with the state of incorporation.14 It is always a possibility when 

using the incorporation test that non-nationals of Contracting Parties to a BIT may benefit 

from treaty protection by incorporating in a Contracting Party.15 

13. To establish a genuine connection an investor must show a bond of economic substance 

between the corporation and the state whose nationality it claims.16 Such an economic 

bond may consist of effective control over corporation by nationals of the state. 

Alternatively, it may consist of substantial business activity of the company in the state.17 

14. Therefore, the Claimant cannot rely solely on the incorporation criterion to claim Ticadian 

nationality and must satisfy additional requirements to qualify as a Ticadian investor under 

the BIT. 

B. Claimant Lacks Substantial Business Activities in Ticadia. 

15. The substantial business activity test goes beyond the formal test of incorporation and 

requires an economic bond between the enterprise investor and state whose nationality it 

claims.18 It ensures that treaty protection is only extended to entities that are genuine 

nationals, that is those which contribute to the economy of the host state.19 

16. Substantial business activities were defined in Amto in terms of materiality, and not the 

magnitude, of the business activity.20 In that case the tribunal held an office space, a bank 

account, and employment of permanent staff in its place of incorporation to amount to 

substantial business activities.21 In Pac Rim, the tribunal deemed absent a bond of 

economic substance, but underlined that the investor had no bank account, employees or 

even continuous physical presence.22 

17. Scholars have interpreted these decisions as defining substantial business activity test as: 

“Contracting in that territory beyond the normal activities or functions required 
merely by the fact of its corporate existence, such as corporate registration and 
administration, including holding requisite board or shareholder’s meetings and 
payment of associated taxes and corporate registration fees”23 

                                                 
14 Saluka, ¶ 240; Oxford Handbook, 79. 
15 Oxford Handbook, 75; Vandevelde, 476; see, eg., Tokio Tokelés. 
16 Acconci, 147-48; Art. 9, ILC Report on Diplomatic Protection. 
17 Dolzer & Schreuer, 47. 
18 Baumgart, 256; Dolzer & Schreuer, 49. 
19 Alps Finance, ¶ 226. 
20 Amto, ¶ 69. 
21 Amto, ¶ 69. 
22 Pac Rim (Jurisdiction), ¶ 4.68-4.71. 
23 Ribeiro, 93. 
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18. In the present case, while the Claimant is incorporated in Ticadia it does not pursue any 

mining or money generating activity in Ticadia.24 Claimant has provided evidence of only 

the CEO, out of all its employees, as residing in Ticadia, and even he regularly travels to 

Kronos and stays there for long periods for business purposes.25 Any activities that it 

conducts in Ticadia are merely for the purposes of corporate governance, such holding 

board meeting and paying taxes.26 

19. Hence, the activities of the Claimant in Ticadia are not material to its business activities, 

i.e. mining. The Claimant fails to establish a genuine connection with Ticadia as it lacks 

substantial any substantial business activities in that state. Therefore, the Claimant cannot 

claim to be an investor of Ticadia under the BIT, and is thereby precluded from claiming 

BIT protection. 

C. Claimant is not Controlled by Ticadian Nationals. 

20. A genuine connection between an investor and its state of incorporation may be 

established based on a finding that the investor is controlled by its nationals.27 However, 

the determination of control requires a piercing of the corporate veil. 

21. The Respondent submits that the tribunal would be justified in piercing the Claimant’s 

corporate veil to determine its nationality [1]. Further, the Claimant is not controlled by 

Ticadian nationals [2], and thus, has no genuine connection with Ticadia. Therefore, the 

Claimant cannot invoke Article 11 of the BIT as it is not an investor of the other 

Contracting Party, i.e. Ticadia. 

1. Tribunal is justified in piercing the Claimant’s corporate veil to determine its 

nationality. 

22. The process of ‘veil piercing’28 is essential to disregard the separation between entities 

organized in a corporate form and its shareholders, and determine its nationality based on 

its control.29 The equitable doctrine of veil piercing indicates that the veil is lifted in 

international investment disputes, in the absence of the consent of parties, to prevent the 

abuse of the privileges of a legal personality.30 

                                                 
24 Statement of Uncontested Facts, ¶ 12. 
25 Statement of Uncontested Facts, ¶ 6. 
26 Statement of Uncontested Facts, ¶ 12. 
27 Dolzer & Schreuer, 47. 
28 Palmer & Morse, 432; Lyons, 523; see, UNCTAD (1993), 183. 
29 Autopista, ¶ 67; Kryvoi, 173; Boeckstiegel, 41. 
30 Tokio Tokelés, ¶ 56; ADC ¶ 335. 
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23. Tribunals have qualified the abuse of legal personality as the use of legal personality to 

exceed the limits of a right or apply it in a manner contrary to its object and purpose.31 An 

abuse of rights has been considered sufficient justification to pierce its corporate veil and 

determine nationality based on control, even if it complies with the relevant technical 

definition in the treaty text.32 

24. In the present case, the Claimant seeks to invoke the jurisdiction of this tribunal by 

claiming Ticadian nationality based on its state of incorporation.33 It has, however, no 

substantial business activities or effective control located in the Ticadian state. The BIT is 

based on the principle of reciprocity, and aims to restrict BIT protection only to genuine 

nationals of the other Contracting Party.34 Thus, the Claimant’s actions are opposed to the 

object and purpose of the BIT, and constitutes an abuse of the Claimant’s legal personality. 

25. Therefore, the tribunal is justified in piercing the Claimant’s corporate veil to determine if 

it has any genuine connection with Ticadia on the basis of control.   

2. Claimant is not controlled by Ticadian nationals. 

26. The Respondent submits that the Claimant can’t claim a genuine connection with Ticadia 

by virtue of control as it is effectively controlled by Kronian nationals [a]. Alternatively, the 

Claimant is not controlled by Ticadian nationals [b].  

a. Claimant is effectively controlled by Kronian nationals. 

27. Control has been defined as the actual and effective exercise of control, distinct from the 

mere majority ownership of shares.35 Effective control is determined based on various 

factors such as voting rights, decision making structures, nationality of the management of 

board of directors and technical know-how.36 

28. The tribunal in LETCO derived effective control since:  

“French nationals dominated the company’s decision making structure…[and] a 
majority, if not all, of LETCO’s directors, as well as the General-Manager, were at 
all times French.”37 

29. In the present case, 35% of the Claimant’s shares are owned by Kronian nationals.38 

Though owning a minority of shares, Kronian shareholder exert considerable influence 

                                                 
31 Phoenix Action, ¶ 100; Mobil, ¶ 178, 184. 
32 ConocoPhillips, ¶ 274-75. 
33 Submission of the Dispute to Arbitration, ¶ 3.1. 
34 Refer § III.A.1. 
35 Caratube, ¶ 382; Vacuum Salt v, ¶ 43. 
36 Vacuum Salt; LETCO, 3; Transgabonais, ¶ 40; Thunderbird, ¶ 108. 
37 LETCO, 351. 
38 Statement of Uncontested Facts, ¶ 6. 
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over Claimant’s decision-making due to their expertise, and Kronian nationals have 

comprised a majority of the board of directors for the past five years.39 Further, most of 

its business decisions were implemented in Kronos.40  

30. Thus, the Claimant’s decision-making and management is completely in the hands of 

Kronian nationals, thereby, effectively controlling it. Therefore, the Claimant is a de facto 

Kronian national on the basis of the control test. 

b. Claimant is not legally controlled by Ticadian nationals. 

31. Legal or formal control is characterized by a majority ownership of shares.41 However, 

tribunals have clarified that the verification of control should not be limited to the first 

degree of control, but should rather pursue its objective identification of control up to its 

real source.42 Scholars also support the view that the search for control should not be 

precluded beyond immediate control.43 

32. In the present case, 35% of the Claimant’s shares are owned by Kronian nationals, while 

65% of its share are owned by a PE firm incorporated in Ticadia.44 Pursuing the nationality 

of the Claimant up to its real source, we look at the structure of the PE firm, which is 

comprised of shareholders from different countries including Ticadia and Kronos.45 The 

actual ownership by Ticadian nationals, in the Claimant, is only a part of the 65% owned 

by the PE firm. Thus, the Claimant failed to adduce adequate evidence of a majority 

Ticadian ownership, and cannot claim a genuine connection with Ticadia on the basis of 

control.  

33. The Respondent submits that the Claimant has neither substantial business activities nor 

control in Ticadia. It has no genuine connection with Ticadia and maintains only formal 

ties of incorporation with it. Therefore, it is not an investor of Ticadia under the BIT and 

lacks locus standi to raise claims before the tribunal by virtue of the BIT.  

 

 

 

                                                 
39 Statement of Uncontested Facts, ¶ 6. 
40 Statement of Uncontested Facts, ¶ 12. 
41 OECD (2008), 127-28; Autopista, ¶ 64-65, 69; American Manufacturing, ¶ 5.15. 
42 TSA Spectrum, ¶ 147; Bétons Industriels, ¶ 37. 
43 Delaume, 178; Hirsch, 104; Lilich & Brower, 223-36. 
44 Statement of Uncontested Facts, ¶ 6. 
45 Procedural Order No. 2, ¶ 2. 
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ADMISSIBILITY 

II. CLAIMANT’S CLAIMS ARE INADMISSIBLE BEFORE THE TRIBUNAL IN VIEW OF THE 

LAWSUIT FILED BEFORE THE DOMESTIC COURT OF THE RESPONDENT. 

34. The Claimant has approached this Tribunal seeking relief for the breach of the BIT because 

of the respondents’ actions. It has been established above that the claimant does not qualify 

as an investor under Article 1, Section 3 of the BIT, whereby this tribunal would lack the 

jurisdiction to adjudicate in this matter.  The Respondent submits that even if the Tribunal 

finds that the Claimant qualifies as an investor, the matter would be still be inadmissible in 

lieu of the proceedings initiated by the Claimant in the Domestic Court of the Respondent.  

First, the Claimant has agreed to the dispute resolution clause under the Concession 

Agreement which expressly designates domestic courts as the only fora for dispute 

resolution [A]. Second, the BIT contains a fork-in-the-road clause, which precludes the 

submission of a dispute to the Tribunal, once the Claimant has made a choice to submit 

to the Domestic Court. [B]. 

A. The Dispute Resolution Clause in the Concession Agreement Precludes the 

Submission of the Dispute to this Arbitral Tribunal. 

35. Article 7 of the Concession Agreement,46 clearly stipulates that the domestic courts of the 

respondent hold exclusive jurisdiction for the dispute resolution in case of any matter 

arising out of the agreement, including its termination, which is the cause of grievance of 

the Claimant. In Vivendi–I,47 the Tribunal dismissed the claim on ground that pursuant to 

the specific Concession Contract, the party had neither asserted their rights in proceedings 

before the contentious administrative courts nor have been denied their rights, either 

procedurally or substantively. Indeed, the said decision was partially annulled by the Ad 

Hoc committee,48 and it has been further relied on to assert that separate standards should 

be applicable to determination of the claim arising out of the BIT and a contractual claim, 

emphasising the distinction between the two.49  

36. However, it is imperative to note that the decision left the door open for reliance on 

contractual compromissory clauses in cases,50 “where the essential basis of a claim brought 

before an international tribunal is a breach of contract”,51 as is the matter in the present 

                                                 
46 Exhibit 2. 
47 Vivendi-I, ¶ 77-81. 
48 Vivendi-II, ¶95, 96. 
49 SGS (Pakistan), ¶ 161-166; SGS, ¶ 160-163. 
50 Shany, 835-51. 
51 Vivendi-II, ¶ 72-76. 
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case. Even in supporting the view taken in Vivendi-II, contractual comprommisory clauses 

have been held to be lex specialis and overriding interstate jurisdictional arrangements.  

37. In the present case, if the tribunal allows the admissibility of these matters, the same would 

amount to an exercise over a contractual claim, as “the essential basis test” of Vivendi-II,52 

is satisfied. And this has been ruled to be a “premature and inappropriate” exercise of 

jurisdiction, to address the treaty claim before the contract claim has been adjudicated.53 

The compromissory contract clause has been held to override the BIT clause.54  

38. The Claimant withdrew from the proceedings before the domestic court,55 the only forum 

with jurisdiction regarding claims from the agreement including, its termination. Therefore, 

the present tribunal is precluded from adjudicating these claims, since they are essentially 

the same as the contractual claims.  

B. The Fork-in-the-Road Clause Pursuant to Article 11, Section (3)(b) of the BIT 

Precludes the Submission of the Dispute to this Arbitral Tribunal. 

39. Article 11, Section 3 of the BIT stipulates that investment disputes can be submitted to 

the SCC provided that the dispute has not been submitted for resolution via any previously 

agreed settlement procedure. Therefore, when on Sept. 8,  2016, the Claimant commenced 

proceedings before the Kronos Federal Court seeking to suspend the effects of the Decree 

and declare the Decree as unconstitutional on grounds of violation of legislative due 

process,56  it had made its choice of forum under Article 11 of the BIT. 

40. Further, since a treaty should be given its ordinary meaning,57 the use of the words 

“provided that” seems to indicate that the dispute settlement options are mutually 

exclusive. Consequently, the Claimant settling its dispute can take a “fork” in the road. If 

the Claimant chooses national legal remedies stipulated in the BIT, the investment 

arbitration proceedings are excluded.58  

41. The aim of the fork-in-the-road clause is to exclude situations in which the investor 

exercises unreasonable pressure on the host state through initiating multiple procedures 

and to prevent the host state from being ordered to pay damages in multiple proceedings 

for the same conduct.59 To demonstrate that the Claimant is precluded from bring claims 

                                                 
52 Vivendi-II, ¶ 96. 
53 SGS, ¶ 136-155. 
54 Joy Mining, ¶ 81.; Salini, ¶62. 
55 Statement of Uncontested Facts, ¶ 26. 
56 Procedural Order No. 2. 
57 Art. 31, VCLT.  
58 Klausegger, 272. 
59 Turner, 177-178. 
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before the present tribunal because of the fork-in-the road clause being triggered, the 

Respondent will demonstrate first, the fundamental basis of the claims is the same [1], and 

alternatively the triple identity test is satisfied [2].60  

1. The treaty claims and contractual claims are fundamentally the same. 

42. BITs establish a legal framework for treatment and protection of foreign investments and 

investors and any claims arising from a treaty are treaty claims. However, foreign 

investment also involves contracts between investor and the host state or entities of the 

host state, for example in the form of concession contracts.61 

43. Opinion now leans in favour of reliance looking at the distinction between claims which 

is factual and not merely legal.62 Thus, looking at “the fundamental basis of the claim” and 

not creating a merely formal distinction.63 The sole arbitrator in Pantechniki64 found that 

since the claimant had chosen to take the matter before the Albanian courts invoking a 

contractual debate, it cannot choose now to have the same fundamental basis as the 

foundation of a Treaty claim.  

44. Recent jurisprudence about examination of similarity of claims favours the fundamental 

basis test 65 or a liberal interpretation of the triple identity test.66  

45. Additionally, it is submitted that in the determination of the present dispute, a divergence 

needs to be made from the approaches adopted by the tribunals when it was determined 

that the fork-in-the road clause would be triggered only if identical claims had been 

pursued in alternate forums.67 The claims advanced before this Tribunal arise out of the 

same factual milieu as those before the Domestic Court of the Respondent. It was to 

subdue the aftermath of the passing of the Presidential Decree that the proceedings before 

the Domestic Court of the Respondent was submitted and in the present dispute also the 

Claimant seeks to claim damages caused in lieu of the operation of the said Decree. Both 

the claims arise from the right of the Claimant for dispute resolution under Article 11, 

Section 2 of the BIT. Hence, the claims before this Tribunal and those instituted before 

the Domestic Court of the Respondent are fundamentally the same. 

2. Alternatively, the triple identity test has been satisfied. 

                                                 
60 Pantechniki, ¶ 61-64. 
61 Oxford Handbook, 1026-1027. 
62 H&H, ¶371; Pantechniki. ¶64-68. 
63 Woodruff, ¶ 223. 
64 Shany, 835-851. 
65 Vivendi-II, ¶ 100; H&H, ¶ 379-81; Pantechniki, ¶ 64-68. 
66 Eskosol, ¶ 138. 
67 CMS (Jurisdiction), ¶77-82; LG&E (Jurisdiction), ¶75-76; Pan American, ¶155-157. 
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46. Many arbitral tribunals have decided that for the fork in the road to be triggered, there 

must be an identity of the dispute pending before a national court and the arbitral 

tribunal.68 The triple identity test requires joint identity of the parties [a], identity of causes 

of action [b], and identity of objects [c]. In the present case, all these requirements are 

fulfilled and, therefore, Claimant is not entitled to pursue its claims before this Tribunal. 

a. The parties to the proceedings are identical. 

47. The dispute pending before a national judicial body and before an arbitral tribunal may be 

considered the same solely if the parties to the both proceedings are identical.69 Both, the 

proceedings before the Kronos Federal Court, as well as present arbitration has been 

initiated by the Claimant, Fenoscadia Limited. The same has not been refuted by the 

Claimant. 

48. Thus, as the parties to the domestic and international proceedings are identical, the 

requirement of parties’ identity is fulfilled in the case at hand and Claimant is precluded 

from initiating this arbitration. 

b. The cause of action of the proceedings is identical. 

49. The fork in the road provision applies solely if the causes of action in the domestic 

proceedings and in the international dispute are identical.70 In the case at bar the 

background of the claims brought in the respective fora are identical. Cause of action 

concerns the grounds or set of facts alleged that constitute the basis of the claim71 and that 

the same legal arguments are relied upon.72 The actions of the claimant were triggered by 

the passing of the Presidential Decree No. 2424, which prohibited the exploitation of 

Lindoro and revoked the Claimant’s licence and terminated the concession agreement.73 It 

was to suspend the effects of the Decree which inevitably would be the losses suffered by 

the Claimant, that the proceedings were initiated in the Domestic Court. On the other 

hand, the cessation of revenues was the trigger for initiation of the arbitration.74 Thus, the 

cause of action of the proceedings is identical. 

c. The object of the proceedings is identical. 

                                                 
68 Olguín , ¶ 30; Genin, ¶ 321; Cement Shipping & Handling, ¶ 70. 
69 Schreuer, 245; Lauder, ¶162. 
70 Dolzer & Schreuer, 220. 
71 Cremades & Madalena, 509. 
72 Eskosol, ¶ 145-146. 
73 Statement of Uncontested Facts, ¶ 23  
74 Statement of Uncontested Facts, ¶ 23 
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50. For purposes of a ‘triple identity’ analysis, the ‘object’ has been defined as ‘the type of relief 

sought’.75 The primary objective of both the proceedings was the prevention of losses to 

the Claimant, either by suspension of the Decree or by awarding damages. 

51. Indeed, the matter in the Federal Court was also directed to declare the Decree to be 

unconstitutional also. However, it has been noted in scholarly opinions and authorities that 

too restrictive criteria of identity of ‘object’ and ‘ground’ could lead to artificial ‘claim 

splitting by seeking a different sort of relief or by raising new grounds in support of the 

same claim for relief.76 The end of either of these reliefs being granted to the Claimant 

would be the restoration of its licence, the concession agreement and compensatory 

damages.  

52. Consequently, in the present matter, the object of the proceedings before the Federal 

Court and this arbitral tribunal should be interpreted to give effect to the fork in the road 

provision.  

MERITS 

III. RESPONDENT DID NOT EXPROPRIATE THE CLAIMANT’S PROPERTY IN VIOLATION 

OF ARTICLE 7 OF THE BIT. 

53. Article 7, Section 1 of the BIT proscribes the Contracting Parties from directly or indirectly 

expropriating an investment, except for public purpose on conditions of due-process, non-

discriminatory basis, and against full compensation.77 

54. In the present case, the Respondent’s measures do not amount to an expropriation of the 

Claimant’s property [A]. Even if the Respondent’s measures amount to expropriation, it 

was lawful [B]. Alternatively, the Respondent’s responsibility for unlawful expropriation is 

precluded [C].  

A. Respondent’s Measures Do Not Amount to an Expropriation of the Claimant’s 

Investment.  

55. An investment is directly expropriated by outright seizure or formal or obligatory transfer 

of title in favor of the host state.78 Expropriation may also take place indirectly through 

measures short of physical takings that results in the effective loss of management, use or 

control, or commercial worth, of an investment.79 

                                                 
75 Eskosol, ¶145-146. 
76 Zarra, 139-147; Jean Glaziou, ¶ 7.2. 
77 Art. 7, Section 1, Ticadia-Kronos BIT. 
78 Dolzer & Schreuer, 101; Metaclad, ¶ 103. 
79 Dolzer & Schreuer, 104; DR Energy, ¶ 64; Alpha, ¶ 408. 
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56. The Respondent’s act of terminating the Claimant’s Agreement and license does not 

amount to an expropriation. First, the Respondent’s measures were an exercise of its 

contractual rights [1]. Alternatively, the Respondent’s measures were a legitimate exercise of 

its police powers [2]. The fulfillment of either of these conditions would lead to the 

conclusion that the Respondent’s measures didn’t amount to an expropriation of the 

Claimant’s investment under Article 7 of the BIT. 

1. Respondent’s measures were an exercise of its contractual rights. 

57. If intangible assets, such as contractual obligations, are protected property rights under the 

BIT, then they may be subject to expropriation entailing consequences under international 

law.80 However, not every failure by a government to perform a contract amounts to an 

expropriation even if the violation leads to a loss of rights under the contract.81 Only the 

state in the exercise of its sovereign authority, and not as a contracting party, may breach 

obligations assumed under the BIT.82  

58. The tribunal in Vigotop, in the course of its discussion of expropriation found that: 

“if the Tribunal were ultimately to conclude that it was indeed legitimate for 
Respondent to invoke its contractual grounds for terminating the Concession 
Contract, this would exclude a finding of an expropriation, despite the parallel 
existence of public policy reasons.”83 

59. In the present case, the Respondent submits that the termination of the Agreement and 

license of the Claimant was motivated by public purpose, however, the same does not 

amount to expropriation as: the termination was a contractual response to contractual 

breaches by the Claimant [a],84 and the termination was legitimate as it was made in good 

faith without vitiating the legitimate expectations of the Claimant [b].85 

a. Respondent’s measures were a contractual response to contractual breaches by the Claimant. 

60. The termination of a contract on the basis of violation of contract, or its applicable law by 

the other party is considered a legitimate and justified response and within the powers of 

ordinary contracting parties.86 In this regard the tribunal in Malicorp held that: 

“[if the state] had the right to discharge itself from the Contract pursuant to the 
private law rules governing it, […] it is unnecessary to examine whether the [State] 

                                                 
80 Oxford Handbook, 417-18; Dolzer & Schreuer, 126-27; Tokio Tokelés, ¶ 92-93. 
81 Giuffré, 401; RFCC, ¶ 60-62, 65-69, 85-89; Siemens, ¶ 248. 
82 Impregilo, ¶ 260; Vannessa, ¶ 209; Bayindir, ¶ 444; Biwater, ¶ 458. 
83 Vigotop, ¶ 331. 
84 Vannessa, ¶ 201, 210. 
85 Vigotop, ¶ 330. 
86 Malicorp, ¶ 126; Suez, ¶ 143; Impregilo, ¶ 272. 
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also took a measure under its public powers (‘measures de puissance publique’), 
not as a party to the Contract but as a State”.87 

61. In the present case, the Agreement between the parties was governed by the laws of 

Kronos,88 and the Agreement also specifically obligated the Claimant to observe the laws 

of Kronos, with any adaptations that may be necessary in light of new law.89 Additionally, 

the continuity of the Agreement was contingent on the grant of approval certificate by the 

Ministry of Environment.90 

62. The KEA, passed and incorporated into the laws of Kronos in 2015, obligates miners to 

protect the waters in the region from toxic mining waste.91 A violation of these obligations 

is punished with, inter alia, a cancellation of all licenses issued by the Ministry of 

Environment.92 

63. The study conducted by the University and the data collected by the governmental 

authorities have conclusively linked the pollution of the Rhea river to the Claimant’s 

activities,93 in violation of its obligations under the KEA.  

64. Therefore, the Claimant’s license was cancelled in accordance with the governing law, 

leading to a termination of the Agreement in accordance with its terms, and an inquiry into 

whether the Respondent also took these measures in exercise of its sovereign powers is 

not necessitated.  

b. Respondent’s measures were taken in good faith without vitiating the Claimant’s legitimate expectations. 

65. In the event of a parallel cause, of exercise of sovereign powers and contractual grounds, 

to exclude a finding of an expropriation the measures taken by the states must be in good 

faith.94 The protection of legitimate expectations of an investor is an integral part of the 

principle of good faith.95  

66. Legitimate expectations of the investor can be based on explicit and specific obligations 

assumed by the host state on the basis of representations made by the state or its officers.96  

The tribunal in White Industries held that representations made by state officials that the 

                                                 
87 Malicorp, ¶ 126. 
88 Art. 6, Exhibit 2. 
89 Art. 2.1, Exhibit 2. 
90 Art. 2.2.2, Exhibit 2. 
91 Statement of Uncontested Facts, ¶ 16. 
92 Statement of Uncontested Facts, ¶ 16; Procedural Order No. 2, ¶ 7. 
93 Exhibit 4. 
94 Vigotop, ¶ 330; Malicorp, ¶ 137, 142-43; Biwater, ¶ 502. 
95 Thunderbird, ¶ 147; Vigotop, ¶ 330. 
96 Frontier, ¶ 468; Micula, ¶ 4. 
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Indian legal system was for all intents and purposes same as the Australian legal system, 

suffered from vagueness and generality and could not give rise to legitimate expectations.97  

67. The tribunal in El Paso while dealing specifically with presidential statements held that 

statements made by the president are only of a political nature and could not amount to 

enforceable legitimate expectations.98 

68. In the present case, the Claimant may contend that the termination was not in good faith 

as it vitiated its legitimate expectations of a stagnant regulatory environment based on the 

speeches and statements made by the Kronian President.99 These statements and speeches 

promised the Claimant “full support” of the Respondent’s authorities in respect of its 

investment.100 However, the statements were made by the president in a political context. 

The president also did not make any specific commitments and merely made general and 

vague statements to extend support. Thus, these statements cannot amount to legitimate 

expectation of the Claimant of a stagnant regulatory environment.  

69. Further, the termination of the contract was based on contractual terms and governing law 

and was substantiated by factual evidence. Thus, the Respondent’s measures were taken in 

good faith without vitiating the Claimant’s legitimate expectations. 

70. Therefore, the Respondent’s measures constitute a legitimate exercise of its contractual 

rights and preclude a finding of expropriation under Article 7 of the BIT. 

2. Respondent’s measures were a legitimate exercise of its police powers. 

71. The doctrine of police powers takes a general regulatory measure outside the scope of 

expropriation thereby precluding the state from payment of compensation.101 General 

regulations commonly included within the accepted police powers of a state must be for a 

public purpose [a], applied in a non-discriminatory manner [b], and without breaching 

specific commitments given to the foreign investor [c].102 Furthermore, the legitimacy of 

a states exercise of its police powers is not subject to the proportionality test [d]. 

72. In the event the tribunal holds the Respondent’s measures to be an exercise of its sovereign 

authority, expropriation and compensation is still precluded. The measures fall squarely 

within the Respondent’s legitimate exercise of its police powers as it fulfills the above 

criterion.  

                                                 
97 White Industries, ¶ 10.3.17. 
98 El Paso, ¶ 395. 
99 Request for Arbitration, ¶ 6 
100 Exhibit 3. 
101 Saluka, ¶262; Feldman ¶ 103. 
102 Brownlie, 509; Myers, ¶ 281; Methanex, Part IV Ch. D ¶ 7; Continental Casualty, ¶ 276. 
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a. Respondent’s measures served public purpose of Kronos. 

73. Public purpose is the first criterion to be met for regulatory measures to fall within the 

scope of police powers of a state. The concept of public purpose under international law 

is broadly defined and falls within the discretion of the host state.103 Thus, the host state 

must be accorded a wide margin of discretion in deciding what constitutes public 

purpose.104 Additionally, environmental concerns have been recognized by investment 

arbitration practice as a legitimate public purpose.105   

74. In the present case, the Respondent’s measures, i.e. execution of the Decree, had been 

effectuated to protect the Rhea river from contamination and ultimately protect the health 

of its citizens.106 The execution of the Decree was based on substantial evidence that 

conclusively linked the Claimant’s activities to the pollution of the Rhea river.107 

75. Furthermore, the Respondent’s domestic law and the BIT both contain the precautionary 

principle.108 It entails that the state is not precluded from taking protective measures merely 

because of the absence of conclusive scientific findings.109 Thus, while a causal link has not 

been established between the Claimant’s activities and its adverse effects on the 

population’s health,110 the research is sufficient to allow the Respondent to take 

precautionary measures to protect the health of its population. 

76. Therefore, the Respondent while issuing the Decree had sufficient justification grounded 

in public purpose considerations. 

b. The Respondent’s measures were non-discriminatory. 

77. The police powers doctrine requires that the regulatory measures undertaken by the state 

must be non-discriminatory in nature. To determine if a measure is discriminatory, arbitral 

tribunals have relied upon whether there had been any ‘capricious, irrational or absurd 

differentiation’111 in the treatment of different entities in ‘like circumstances’.112 

                                                 
103 LIAMCO, ¶ 194; Reinish, 182. 
104 Amoco, ¶ 145; Goetz, ¶ 126 
105 Oxford Handbook, 435; Feldman, ¶ 103. 
106 Answer to Request for Arbitration, ¶ 18; Exhibit 5. 
107 Exhibit, 4. 
108 Art. 9, Section 2, Ticadia-Kronos BIT, 1995; Exhibit 5. 
109 Art. 2(5)(a), Helsinki Water Convention. 
110 Exhibit, 4. 
111 LG&E, ¶ 146; Siemens, ¶ 321. 
112 Enron, ¶ 282; Sempra, ¶ 319; Dolzer & Schreuer, 196-97. 
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78. While applying the principle of non-discrimination, the tribunal in Amoco held that a 

finding of discrimination could not be supported only on the fact that other entities in the 

same economic branch were not expropriated.113  

79. In the particular case, there is no evidence that the Claimant has been discriminated against, 

much less when compared with entities in like circumstance. The Claimant’s Agreement 

and license was terminated due to its environmental pollution.114 The pollution of the 

Respondent’s water sources by any other mining company would have prompted the 

Respondent to take the same measures it took against the Claimant. The Respondent’s 

position is fortified as similar measures are applicable to all mine operators under the KEA, 

which penalizes all mining operator with, inter alia, cancellation of its license, essentially 

barring any further mining activity, for failure to prevent pollution of water sources.115 

c. The Respondent’s measures did not breach any specific obligations given to the Claimant. 

80. As demonstrated previously in section III.A.1.b, the Respondent had not made any 

enforceable commitments to Claimant. 

81. Thus, the enforcement of the Decree was a regulatory measure taken in pursuance of 

public purpose, in a non-discriminatory manner, and did not breach any enforceable 

commitments made to the Claimant. Therefore, the Respondent’s measures were a 

legitimate exercise of its police powers and do not amount to expropriation. 

d. The legitimacy of a state’s exercise of its police powers is not subject to the proportionality test. 

82. The doctrine of police powers, as an enforceable legal principle, accepts that a non-

discriminatory taking of property without compensation is lawful if decided for a reason 

of public purpose.116 The Claimant may contend that in addition to the above tests a state’s 

exercise of police powers in the form of regulatory measures is also subjected to a 

proportionality test, as stated by the ECtHR.117 

83. The proportionality test is applied by the ECtHR exclusively because of the text of Article 

1 Additional Protocol I to the ECHR, which explicitly limits a state’s power to execute 

regulatory measures to merely controlling the use of property.118 Whereas the police 

                                                 
113 Amoco, ¶ 142. 
114 Exhibit 5; Answer to Request for Arbitration, ¶ 18. 
115 Statement of Uncontested Facts, ¶ 16. 
116 Newcombe, 26; Yannaca-Small, 476-477; Feldman ¶ 103. 
117 James, ¶ 50, 63; Sporrong and Lonnroth, ¶ 61. 
118 Oxford Handbook, 433. 
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powers doctrine extends to regulatory measures that may be tantamount to deprivation of 

property.119  

84. In the present case, the BIT does not limit the manner in which a Contracting Party may 

exercise its regulatory powers. Therefore, the legitimacy of the Respondent’s exercise of 

its police powers is not subject to the proportionality test. 

B. Even if the Respondent’s Measures Amount to Expropriation, it was Lawful.  

85. Even if the Respondent’s measures satisfy the threshold of expropriation, it still amounted 

to lawful expropriation. The measure’s fall within the general exceptions provided in 

Article 10 of the BIT, as they were necessary for protection of human life, non-living 

exhaustible resources, and ensure compliance with its domestic laws [1],120 and the 

measures were not arbitrary or discriminatory [2].121 Thus, as no treaty obligations exist 

with respect to measures within the scope of the exception,122 the Respondent’s measures 

were an act of lawful expropriation under the BIT. 

1. Respondent’s measures were necessary to protect human life, exhaustible 

resources, and ensure compliance with its domestic laws. 

86. Article 10 of the BIT excludes from the regulated reach of the BIT certain measures that 

are “necessary” to protect the human life123, exhaustible non-living natural resources,124 

and ensure compliance with its domestic laws.125  

87. The CMS annulment committee held that the content of the treaty defense of necessity is 

separate from the customary international law definition of necessity.126 Thus, in the 

absence of any guidance as to the content of “necessary” in the BIT, it must be interpreted 

in the context of the BIT.127  

88. Article 9 of the BIT obligates the Contracting Parties to not encourage investments which 

harm the environment and to take precautionary measures to prevent or minimize 

environmental degradation.128 To give effect to such a provision, the Contracting Parties 

must be allowed to take precautionary measures to prevent environmental degradation 

                                                 
119 Eg., Saluka, ¶ 262; Methanex Pt. 4, Ch. D, ¶ 7. 
120 Art. 10, Section 1, Ticadia-Kronos BIT, 1995. 
121 Art. 10, Section 2, Ticadia-Kronos BIT, 1995. 
122 Newcomb & Paradell, 483; CMS (Annulment), ¶ 129. 
123 Art. 10, Section 1(i), Ticadia-Kronos BIT, 1995. 
124 Art. 10, Section 1(iii), Ticadia-Kronos BIT, 1995. 
125 Art. 10, Section 1(ii), Ticadia-Kronos BIT, 1995. 
126 CMS (Annulment), ¶ 133. 
127 Art. 31, VCLT 
128 Art. 9, Section 1 & 2, Ticadia-Kronos BIT, 1995. 
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without incurring liability for damage caused to investors and investments. Interpreted in 

this light, “necessary” in Article 10 must also include precautionary measures undertaken 

by the state. 

89. In the present case, the Study concluded that the contamination of the Rhea river might 

soon become irreversible.129 It also linked the contamination of the Rhea river to the 

Claimant’s activity. The Claimant may contend that the Respondent’s measures were not 

“necessary” as the Study’s conclusions are not widely accepted in the scientific 

community.130 However, the precautionary principle requires the state to act even in the 

absence of conclusive scientific proof.131  

90. Therefore, while the result of the Study might not be accepted, the measures taken by the 

Respondent to prevent further contamination were still “necessary”, considering the 

precautionary principle.  

2. Respondent’s measures were not arbitrary or discriminatory. 

91. The measures adopted by the Contracting Parties must be applied in a non-arbitrary and 

non-discriminatory manner to satisfy the requirements of Article 10.  

92. Arbitrary means depending on individual discretion or refers to action founded on 

prejudice or preference rather than on reason of fact.132 Tribunals have held arbitrary 

measures to be those that effect foreign investments without engaging in a rational 

decision-making process.133 Such process includes an appropriate correlation between the 

measures adopted and the object they seek to achieve.134 

93. In the present case, the enactment of the Decree which cancelled the Claimant’s 

Agreement and license was based on its contamination of the Rhea river which also 

affected human life.135 The prohibition was also appropriate as further contamination of 

the river would have made the process irreversible.136 Thus, the Respondent’s measure 

cannot be considered to be arbitrary as they were based on a reason of fact and was taken 

after engaging in a rational decision-making process. Further, as demonstrated above in 

section III.A.2.b, the Respondent’s measures were non-discriminatory. 

                                                 
129 Exhibit 4. 
130 Statement of Uncontested Facts, ¶ 22. 
131 Art. 2(5)(a), Helsinki Water Convention. 
132 Lauder, ¶ 221; Occidental, ¶ 168; CMS, ¶ 291. 
133 LG&E, ¶ 158; Duke Energy, ¶ 381. 
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94. The Respondent’s measures were necessary to protect the exhaustible natural resources 

and human life and were applied in a non-arbitrary and non-discriminatory manner. 

Therefore, its expropriation of the Claimant’s investment is lawful as it falls under the 

exception provided in Article 10 of the BIT. 

C. Alternatively, Respondent’s Responsibility for Unlawful Expropriation is 

Precluded. 

95. The rule of necessity, as laid down in Article 25 of the ILC Articles on State Responsibility, 

may be invoked by the state for precluding wrongfulness of an act not in conformity with 

its international obligations.137 The defense of necessity may only be invoked if an essential 

interest of the state is in a grave and eminent peril [1],138 and the states actions were the 

only way to safeguard its interests [2].139 Further, necessity may not be invoked if the 

international obligation in questions precludes the use of the defense [3],140 or the state 

has itself contributed to the situation of necessity [4].141 

96. The circumstances in Kronos justify an invocation of the defense of necessity by the 

Respondent. Therefore, the Respondent is exempted from responsibility for the 

expropriation of the Claimant’s investment in violation of the BIT. 

1. Respondent’s environment was in grave and eminent peril. 

97. In order to successfully invoke the necessity defense, the interests of the state that are 

being protected must be of an essential character.142 The preservation of the environment 

and human health has been held to an essential interest of the state.143 

98. The invocation of necessity also requires a state to demonstrate that it faced a situation of 

a grave and imminent peril.144 A peril appearing in the long term may also be found to be 

imminent if it is established that the realization of that peril is certain and inevitable.145 

99. In the present case, the Claimant’s activities have been conclusively linked to the pollution 

of the Rhea river. This contamination has also been linked with the appearance of specific 

                                                 
137 Art. 25, ILC Articles on Responsibility of States; Israel Security Wall, ¶ 140; Belgique, 160. 
138 Gabcikovo-Nagymaros Project, ¶ 14, 42. 
139 Boed, 17, 28; Crawford, 83; Enron (Annulment), ¶ 370. 
140 Crawford, 210. 
141 Shaw, 604; Crawford, 194. 
142 Ago Report, 19. 
143 Gabcikovo-Nagymaros Project, ¶ 53; Crawford, 81. 
144 CMS, ¶ 323; Crawford, 184. 
145 Gabcikovo-Nagymaros Project, ¶ 54; McNair, 231-32. 
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diseases in the Respondent’s population146 and might even impact the agriculture sector, 

dependent on water sources, which forms the main exports of the Respondent.147  

100. The BIT recognizes the precautionary principle which obligates the Respondent to 

take action against activities that threaten to harm human health or the environment, even 

if the causal relationship is not scientifically established.148  

101. Thus, the Claimant’s activities posed a grave threat to the essential environmental 

interest of the Respondent, which necessitated that it take action. 

102. The imminence of the peril is also established, its negative effects had already 

materialized and any further delay in action might have made the environmental damage 

irreversible and the Respondent was obligated to take precautionary measures.149  

2. Respondent’s actions were the only way to safeguard its interests. 

103. The ‘only means’ element of the customary necessity defense requires a state to 

demonstrate that it had no means to protect its essential interests other than breaching its 

international obligations.150 

104. In the present case, the Claimant’s activities have been proved to be polluting the 

Respondent’s environment.151 The situation had reached such a level, that any further 

contamination of the Rhea river would make it irreversible.152 Thus, to protect its 

environment, the Respondent had no option but to prevent further contamination of the 

river by prohibiting the Claimant’s activities. 

105. Therefore, the Respondent’s measures satisfy the only means requirement. 

3. The BIT does not preclude the application of the necessity defense. 

106. An international agreement can preclude the invocation of necessity as an excuse 

for breach and then the customary law defense of necessity will not be accepted.153 

Tribunals have held that an exception in the BIT for necessary measures also makes the 

customary international law defense of necessity available to the parties.154 
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107. In the present case, the BIT under Article 10 provides exceptions for necessary 

measures155. In light of such a provision it cannot be contended that the BIT excludes the 

customary international law defense of necessity. Therefore, the application of the 

necessity defense is not precluded by the BIT. 

4. Respondent has not contributed to the present state of necessity. 

108. The application of the defense of necessity is barred if the state has itself 

contributed to the situation of necessity. The contribution of the state may be made either 

by act or omission.156 To satisfy the requirement, a state’s contribution to the situation of 

necessity is required to be sufficiently substantial and not merely incidental or peripheral.157  

109. The ICJ in Gabcikovo-Nagymaros Project case, rejected Hungary’s defense of 

necessity linked to the performance of a treaty for the construction of damns. After 

examining all the circumstances, the tribunal held that Hungary had contributed to the 

state of necessity by omission, as it knew about the environmental consequences prior to 

entering the treaty.158 

110. In the present case, the state of necessity has been brought about due to the 

contamination of the Rhea river by toxic waste produced by the Claimant.159 The 

Respondent on the other hand had made every effort to avoid such a situation. The 

moment the Respondent got aware of the environmental damage it inquired into its cause 

and took appropriate measures to prevent further deterioration.160 Further, the 

Respondent’s failure to preempt the situation was due to factors outside its control, such 

as the lack of any data on harmful impact of lindoro mining due to its relatively new 

discovery.161 Thus, the Respondent did not contribute, in any substantial manner, to the 

present situation of necessity.  

111. Therefore, the Respondent is justified in invoking the defense of necessity to 

preclude responsibility for the expropriation of the Claimant’s investment conducted in 

violation of the BIT. 
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COUNTERCLAIM 

IV. THE RESPONDENT’S COUNTERCLAIM IS ADMISSIBLE BEFORE THE TRIBUNAL. 

112. Without prejudice to the objections advanced above by the Respondent to the 

jurisdiction of this Tribunal, it is alternatively submitted that the Respondent’s 

counterclaim is admissible before this Tribunal. The actions of the Claimant have caused 

severe environmental damage to the Respondent and for the same, this Tribunal is invited 

to hold the Claimant liable. 

113. This Tribunal should espouse a liberal approach to the counterclaim submitted 

herewith as the counterclaim is admissible under the BIT and rules applicable to the 

dispute [A]; and the subject matter of this counterclaim is closely connected with the 

primary claim [B]. 

A. The Counterclaim is Admissible under the BIT and Rules Applicable to the 

Dispute. 

114. Under an investment treaty, the jurisdiction of the arbitral tribunal regarding the 

counterclaim of the contracting party is dependent on the terms of the dispute resolution 

provisions of the treaty, the nature of the counterclaim and the relationship of the 

counterclaim with the claims in the arbitration.162 In the present case, the BIT does create 

adequate room for the Contracting parties to raise counterclaim before this Tribunal. 

1. The BIT affords the right to raise counterclaims to the contracting parties. 

115. Lest if expressly excluded by the underlying instrument, the jurisdiction ratione 

materiae of the tribunal extends to counterclaims.163 Pursuant to the tribunals’ 

interpretations in Saluka164 and Paushok,165 the term “all disputes” (or “disputes”) 

embodies not only the claims of the investor, but the State’s counterclaim as well, thereby 

including not only claims of the Claimant, but the Respondent’s counterclaim as well. The 

tribunal in the latter case held that the terms “all disputes” and “disputes” enabled the 

Respondent to bring the counterclaim and hence the tribunal has the jurisdiction to hear 

the counterclaim. Further, the term dispute covers the obligations of both the host state 

and the investor.166 
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116. The Respondent submits that in accordance with the ordinary meaning of Article 

11, Section 1 and 4 of the BIT,167 the Respondent’s counterclaim involves a dispute arising 

out of the failure of the Claimant to fulfil its obligation under the BIT and the Concession 

Agreement and thus, qualifies as a dispute concerning the investment. 

a. Claimant has consented to such counterclaim when bringing this proceeding. 

117. Founded on the decision in Saluka168, it can be discerned that where the consent 

of the contracting parties to arbitration in the treaty is couched in broad terms, there is 

nothing in principle to exclude a tribunal’s ratione materiae jurisdiction over counterclaim 

by the host state.169 

118. The Claimant in initiating this proceeding has consented to the provisions of 

Article 11 of the BIT, accepting the standing offer to submit a dispute arising out of an 

investment agreement between the Contracting Party and the investor or of any right 

created under the BIT.170 Further the BIT indicates that the arbitration pursuant to Article 

11 envisions the availability of counterclaim for a State, so long as it is not related to 

indemnification or compensation being received by the investor.171  

119. Therefore, the Claimant consented to counterclaim, except those explicitly stated 

in the BIT, when it initiated this proceeding. 

2. The rules of the forum allow for submission of counterclaims. 

120. The PCIJ172 and the ICJ173 have dealt with demands of counterclaims in the 

premature years of their presence, even if their respective Statutes did not mention 

counterclaims at first. It could be inferred that counterclaims are accepted as a general 

principle in international litigation, whatever the wording of the applicable procedural 

rules174, except if the latter explicitly exclude this possibility.175 However now, it has been 

generally recognized that host States can assert counterclaims against investors under all 

major arbitration rules.176 
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121. In the extant circumstance the rules of the SCC unambiguously allow for the 

parties to submit counterclaim before the tribunal.177 Thence, the Respondent has brought 

this counterclaim in accordance with the rules of the forum. 

3. Policy considerations weigh in favor of the admissibility of the counterclaim. 

122. Moreover, the Respondent proposes that the exercise of the Tribunal’s jurisdiction 

over the counterclaim would be coherent with policy considerations such as the efficiency 

in international dispute resolution.178 Primarily, allowing a State to bring a counterclaim 

promotes fairness and equality in investor-state arbitration.179 Despite the inherently 

asymmetrical character of a BIT, tribunals should be able to hear closely connected 

investment counterclaims arising under the investment contract.180 As investment law faces 

an overall evolution towards  addressing states’ interests better: indubitably counterclaims 

are a way of addressing the issue as they could participate in ‘rebalancing’ investment law.181  

123. The Respondent submits that the present matter occasions a broad reading of FET 

which  

“entails that the investor who seeks equity for the protection of his investment 
must also be accountable, under principles of equity and fairness, to the host state's 
population affected by the investment.”182 

124. The respondent would suffer prejudicial treatment if Claimant could sue the host 

State for breaches arising out of contracts while the State could not do the same.183 It would 

be inequitable if the investor could on the one hand advance its side of the dispute to 

international adjudication and, on the other, impede the host State from pursuing its own 

claim for damages.184 

4. The counterclaim of the respondent is not arising solely from domestic law. 

125. Respondent’s counterclaim that Claimant caused severe environmental damage is 

certainly based upon Claimant’s breach of the Concession Agreement, as well as a breach 

of the BIT. The preamble of the BIT acknowledges that the purpose and objectives of the 

BIT must be ―consistent with the promotion of sustainable development. It has been 

noted that the BIT should not be read in isolation, but as part of an entire system – namely 

general international law.185 
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126. Respondent’s counterclaim stems from Claimant’s actions surrounding the 

contamination of the Rhea River,186 and relates to Claimant’s environmental obligations 

under the BIT,187 as well as its environmental obligations under the Convention on the 

Protection and use of Transboundary Watercourses and International Lakes 1992.188  

127. The BIT is completely neutral as to the identity of the parties in relation to the 

dispute arising out of the treaty. 189 Under Article 9, Section 2, the investor is liable to pay 

as the polluter and the counterclaim thence needs to be admitted allowing the host state 

to exercise the right of polluter pays granted to it under the BIT. The Concession 

Agreement also obligates the investor to observe the laws in force in the respondent state 

which would entail its obligations under the KEA, as also to comply with good practices 

for sustainable exploitation of Lindoro in the state.190  

128. Respondent respectfully urges this Tribunal to ensure that the maxim pacta sunt 

servanda operates both ways, in that Respondent is poised a venue to bring forth its 

counterclaim; and the Claimant be held liable for the severe environmental damage caused 

to the Respondent’s environment.191 

B. The Subject Matter of this Counterclaim is Closely Connected with the Primary 

Claim. 

129. Neither the rules laid down by UNCITRAL, nor the ICC or SCC arbitration rules 

state a requirement of a connection between the primary claim and the counterclaim. In 

Saluka, the tribunal adopted three steps to decide whether it had jurisdiction over the 

counterclaim. First, it queried whether it had jurisdiction for the counterclaim under the 

BIT.192 The tribunal considered the BIT and established that the broad definition of 

‘investment disputes’ encompassed the State’s counterclaim. Second, the tribunal 

scrutinised the link of the parties in the counterclaim and the parties in the original claim, 

which had to be sufficiently close.193 It was held that a counterclaim could be brought 

against a third party if the third party had a sufficiently close relationship to the Claimant.  

130. Finally, the tribunal determined whether there was a ‘close connection’ between of 

the counterclaim and the primary claim. The tribunal concluded that a close connection 

required the counterclaim to factually arise out of the same contract as the primary claim. 

                                                 
186 Statement of Uncontested Facts ¶ 22. 
187 Art. 9, Section 2, Ticadia-Kronos BIT, 1995. 
188 Helsinki Water Convention. 
189 Art. 11, Section 1, Ticadia-Kronos BIT, 1995; Urbaser, ¶ 1143. 
190 Art. 2, Exhibit 2. 
191 See generally, Burlington. 
192 Saluka ¶ 37. 
193 Saluka, ¶ 44. 
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The tribunal held that it lacked jurisdiction over the counterclaim because it was based in 

the domestic law of the Czech Republic and not based upon a breach of the BIT.194 As 

established above, the counterclaim is arising from the domestic law of the respondent in 

addition to the parties’ obligations under international Law and the BIT. 

131. However, this decision has been criticized, because it was said to have introduced 

a requirement that was not mandatory according to the applicable rules. 195 The 

requirement of their being a both factual and legal connection between the primary and 

counterclaim has been strayed way from by later tribunals. In Urbaser, the arbitral tribunal 

laid down that the connection could be of a factual or of a legal nature.196 Thus, the legal 

and factual link have been considered as alternatives. 197 

1. The primary claim and this counterclaim ascend from the same factual milieu. 

132. The subject matter of the Claimant’s submissions and the subject matter of the 

counterclaim are closely connected to each other. The Claimant’s claim and the 

Respondent’s counterclaim are to be deemed as an “indivisible whole”198 as they both arise 

from the same set of facts.  

133. The factual link is established when the counterclaim relates to the same facts as 

the principal claim, i.e., in investment cases, to the same investment as stated by the 

tribunal in Urbaser. 

134. To establish a factual link tribunal indeed considered that:  

“both the principal claim and the claim opposed to it are based on the same 
investment, or the alleged lack of sufficient investment, in relation to the same 
Concession” 199 

135. Thus, one can infer from this statement that, as soon as the counterclaim is linked 

to the same investment as the one that is at stake in the first claim, the connection link is 

established.200 

136. In the extant matter, the counterclaim and primary claim arise out of the same 

investment, the mining activities undertaken by the Claimant in the Respondent state for 

the exploitation of lindoro. The claims have an indivisible and interdependent connection 

                                                 
194 Saluka, ¶ 80. 
195 Douglas (Investment Claims), ¶ 260–263. 
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with the primary claim,201 and accordingly share a common subject matter, fulfilling the 

requirement of a factual link. 

2. Additionally, the primary claim and this counterclaim has a legal connection. 

137. The requirement of a legal link is established when both parties pursue the ‘same 

legal aim’ – that is, in most cases, the recognition of the other party’s responsibility – based 

on the same rules of international law.202 The counterclaim and primary claim both arise 

out of the same juridical instrument, that is the BIT.  Article 11, Section 1 BIT gives this 

Tribunal jurisdiction whenever there is a dispute “involving” any of the three defined 

disputes related to the interpretation or application of an investment agreement, or 

investment authorization, or alleged breach of right conferred by the BIT, any of which 

cover the alleged expropriation and violation of FET by Respondent. Respondent 

reiterates that the counterclaim which arises from Claimant’s breach of its obligations 

under the BIT and the Concession Agreement is a dispute “involving” the alleged primary 

claims.  

138. Considering these reasons, the Respondent submits that this Tribunal may find the 

Respondent’s counterclaim admissible and further by virtue of Article 5(1)(iii) of the SCC 

rules and Article 11 of the BIT, mandate the Claimant to pay the Respondent 

compensation for the damages caused by the Claimant. 

 

 

 

  

                                                 
201 Klöckner, ¶ 98 
202 Antonopoulos, 133. 
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PRAYER FOR RELIEF 

 

In light of the submissions made above, the Respondent respectfully requests this Tribunal to 

declare that: 

(1) It has no jurisdiction over the present dispute; or  

(2) The submitted claims are inadmissible. 

Alternatively, in the event that this Tribunal opines that it does have the requisite jurisdiction over 

the present dispute, the Respondent urges this Tribunal to recognize that: 

(3) The Respondent has not violated Article 7 of the BIT; or 

(4) The Respondent is exempted from violating Article 7 of the BIT; and  

(5) The Respondent’s counterclaim is admissible. 

The Respondent urges this Tribunal to conclude that the Claimant has caused severe 

environmental damage in the Republic of Kronos, and therefore to order that: 

(6) The Claimant is liable to pay USD 150,000,000 as compensation for the damages arising 

out of its operations in Kronos. 

 

 

Respectfully submitted on September 24, 2018 

By: 

Team Schwebel 

On Behalf of the Respondent 

Republic of Kronos 
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