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STATEMENT OF FACTS 

1. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of 

Kronos (“Kronos” or “Respondent”) concluded the Agreement for the 

Promotion and Reciprocal Protection of Investments (the “BIT”). 

2. In March 1997, the Kronian Federal University (the “KFU”) reported the 

existence of a mineral reserve of lindoro—a high value rare earth metal—

which was confirmed by further investigations made by the Respondent.1 

In 1998, Respondent held a public auction for the concession of the 

exploitation rights of lindoro from an area of 1,071,000 m² located in 

Respondent’s inner territory (the “Site”). Fenoscadia Limited 

(“Claimant”) won the public auction on 20 April 2000.2 

3. The Claimant is a company that was incorporated under the laws of 

Ticadia in 1993.3 

4. The Claimant and the Respondent (together, the “Parties”) agreed on the 

regulation for the exploitation of lindoro in the Site through a Concession 

Agreement entered into on 1 June 2000 (“Concession Agreement”).4 

Claimant was the only company allowed to exploit lindoro in 

Respondent’s territory and, by the time the Parties had agreed on the 

Concession Agreement, there was no regulatory framework nor a 

comprehensive environmental regulation for the mining activity. 

Nevertheless, the Parties agreed that the Respondent could enact new 

legislation on the matter and established that they would be considered 

automatic amendments to the Concession Agreement, unless otherwise 

agreed.5 

5. In 2010, Claimant shut down its mining operation in Ticadia and 

transferred most of its activities in Kronos. Moreover, 35% of Claimant’s 

                                                 
1 Case files, p. 32, ¶880. 
2 Id. ¶890. 
3 Id. ¶895. 
4 Case files, p. 33, ¶910. 
5 Case files, p. 47, ¶1305. 
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shares belong to Kronian nationals and for the last five years, the board of 

directors has been comprised of a majority of Kronian nationals.6 

6. In 2015, the Kronian President, a member of the Nationalist Party elected 

in 2014, sent to the House of Representatives a draft bill for the much 

needed regulation of environmental-sensitive activities, including, but not 

limited to, the mining sector.7  

7. On 12 June 2015, Respondent’s Parliament ultimately passed the 2015 

Kronian Environmental Act (“KEA”), a verbatim enactment of the 

aforementioned draft, based on the Protocol of Water and Health of the 

1992 Convention on the Protection and Use of Transboundary 

Watercourses and International Lakes.8 The KEA determines that the 

miners are bound to protect the waters of the regions where the extraction 

takes place from mine waste. Aiming to ensure the protection of the 

environment and the Kronian population, Respondent created the Ministry 

for Environmental Matters, to enforce Kronian environmental-related 

policies, including the KEA. The bill was passed in accordance with all 

the mandatory provisions of the Kronian Constitution.9 

8. In October 2015, the Ministry for Environmental Matters in Kronos 

released data indicating that the concentration of toxic waste found in 

Respondent’s largest river, the Rhea River, had sharply increased since 

2010.10 Subsequently, the KFU submitted a funding request to further 

investigate the published data. The request was granted in November and 

the KFU was awarded USD 250,000 to conduct research on whether the 

exploitation of lindoro had contaminated the Rhea River waters.  

9. On 15 May 2016, the KFU published a comprehensive study (“Study”), 

concluding that the graspel contamination of the Rhea River was a 

consequence of the exploitation of lindoro.11 The Study, as well as other 

                                                 
6 Case files, p. 33, ¶895. 
7 Case files, p. 34, ¶955. 
8 Id. ¶960. 
9 Id. ¶960-970. 
10 Id. ¶985. 
11 Id. ¶995. 
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ten different studies from other universities, concluded that the presence of 

such element in water is highly connected to the increase of cardiovascular 

diseases in the population of the surrounding areas. Moreover, the element 

is also connected to microcephaly. Both mentioned diseases have a rising 

incidence in Kronos and were virtually non-existent prior to Claimant’s 

operations in Respondent’s territory.  

10. To protect its environment and, ultimately, its population’s well-being and 

safety, on 7 September 2016, Respondent issued the Presidential Decree 

No. 2424 (the “Decree”) prohibiting exploitation of lindoro in its entire 

territory. Also, the Decree revoked Claimant’s licenses, and terminated the 

Concession Agreement.12  

11. Claimant sought out Respondent’s Government to negotiate for reinstating 

the exploitation of lindoro in the Site. However, considering that 

Claimant’s activities were identified as the source of the environmental 

damages, Respondent could no longer endorse such activities.  

12. On 8 September 2016, Claimant applied to the federal courts of Kronos 

seeking suspension of the effects of the Presidential Decree13, as allowed 

by the dispute resolution clause of the BIT14. However, in 10 November 

201015, Claimant, in a clear breach of the dispute resolution clause of the 

BIT, also resorted to Arbitration; such act constitutes a breach due to the 

fork in the road provision contained in the BIT16. 

13. The damages caused by Claimant to the Kronian environment are 

extensive. As a consequence of the pollution of the river, the Respondent 

will have to decontaminate the Rhea River, which will cost up to USD 

75,000,000. Several costs will also be incurred for treating the population 

directly affected and for the supply of clean water to the Kronian 

population.  

                                                 
12 Case files, p. 36, ¶1005. 
13 Id. ¶1015. 
14 Case files, p. 44, ¶1225-1250. 
15 Case files, p. 36, ¶1035. 
16 Case files, p. 44, ¶1230-1240. 
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SUMMARY OF ARGUMENTS 

14. Firstly, the Tribunal does not have jurisdiction over the present dispute, 

because the Claimant cannot be considered as an investor under Article 

1(4) of the BIT. While Claimant was incorporated under Ticadian Law, 

the majority of its activities, a is not a company national from Ticadia, 

since it has transferred and concentrated most of its activities in Kronos, 

thus being a Kronian national company not protected under the terms of 

the BIT.  

15. Secondly, the claim raised by the Claimant is not admissible before this 

Tribunal because article 11 of the BIT precludes an investor from 

submitting a claim to both the National Courts and an international arbitral 

tribunal. 

16. Thirdly, Respondent’s counterclaim is admissible before this Tribunal 

because its subject-matter is deeply related to the claim brought by the 

Claimant.  

17. Lastly, the Respondent does not have a duty to compensate the Claimant. 

The alleged investment made by the Claimant was a threat to the health of 

Kronian people and Respondent had an obligation to revoke Claimant’s 

licenses to protect its people. 
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ARGUMENTS 

PART ONE: JURISDICTION 

A. The Arbitral Tribunal has no jurisdiction over this dispute 

18. An investor’s consent to arbitrate can be found in its request for 

arbitration, whilst the consent of the State comes directly from the relevant 

BIT.17 The Republic of Ticadia and the Respondent have expressed their 

consent to this Tribunal’s jurisdiction over any dispute brought by an 

investor national of the other State through the insertion of an investor-

state dispute resolution provision contained in article 11 of the BIT.  

19. The BIT was concluded between the Republic of Ticadia and Respondent 

with the objective to promote foreign investment by individuals and 

national companies of one Contracting Party in the territory of the other 

Contracting Party.  

20. The Claimant was incorporated in Ticadia in 1993.18 However, after its 

incorporation, the Claimant fully transferred its mining activities to 

Respondent’s territory, keeping only formalistic ties with the Republic of 

Ticadia.19  

21. In 2010, Claimant shut down its mining operations in Ticadia and 

transferred almost all its activities and resources to Kronos. Further, for 

the past five years, Claimant’s board of directors has comprised of a 

majority of Kronian nationals and the Kronian shareholders have exerted 

considerable influence over Claimant’s decision-making due to the 

concentration of activities in Kronos.20 

22. The change of Claimant’s corporate structure and effective place of 

business further explained below shall demonstrate that Claimant is 

prevented to resort to the dispute resolution provision of the BIT. 

 

                                                 
17 Lanco v. Argentine, ¶40. 
18 Case Files, p.32. 
19 Id. p. 34. 
20 Id. p. 33. 
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I. CLAIMANT IS NOT A PROTECTED INVESTOR UNDER ARTICLE 1(4) OF THE BIT 

 

23. Article 11(1) BIT states that this agreement is applicable to measures 

taken by Ticadia or Kronos to an investor national from the other signing 

State. 

24. The BIT does not set how the interpretation of what constitutes nationality 

of an investor should be interpret, consequently, the Tribunal should resort 

to Article 31 of the VCLT. 

25. According to the ordinary meaning of nationality, we have three main tests 

to ascertain the nationality of a company, the place of incorporation, the 

effective seat test and the control test. 

26. Considering the predominant tests of corporation nationality, Respondent 

submits the following items 

II. IT WOULD BE UNREASONABLE TO ALLOW A COMPANY TO BENEFIT FROM THE 

BIT BY ONLY CONSIDERING MERE FORMALITIES 

27. Article 11 (1) of the BIT express that:  

For purposes of this Article, an investment dispute is a 

dispute between a Contracting Party and an investor of 

the other Contracting Party arising out of or relating to 

(a) an investment agreement between that Contracting 

Party and such person or enterprise; (b) an investment 

authorization granted by that Contracting Party's foreign 

investment authority (if any such authorization exists) to 

such person or enterprise; or (c) an alleged breach of any 

right 1230 conferred or created by this Agreement with 

respect to an investment.21 

28. Claimant does not fulfil the ratione personae requirement of the BIT—

expressly requiring the investor to be a national of the other contracting 

                                                 
21 Case files, p. 44, ¶1225-1250. 
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party—and, consequently, is unable to have recourse to this Tribunal’s 

jurisdiction. 

29. In accordance with article 31 of the Vienna Convention on the Law of 

Treaties of 1969 (the “VCLT”), treaty interpretation should be made first 

taking notice and in accordance to the ordinary meaning of the terms 

employed and to the object and purpose of the treaty.22  

30. Traditionally, the ordinary meaning of the terms “enterprise of a 

Contracting Party” is determined by the place of its incorporation23, that is, 

the place of a given system of domestic law under which the legal person 

was created. International case law has developed the theory of 

incorporation as the effective nationality of a legal person, as first 

espoused in the Barcelona Traction Case.24 Nonetheless, this approach is 

not absolute. According to Article 9 of the Articles on Diplomatic 

Protection, a company is not to be considered a national of the State where 

it was incorporated when the company has no substantial business 

activities in that State, is controlled by nationals of another State, and the 

seat of management of the company is located in another State.25 This 

position has been largely been adopted and held apposite to the Barcelona 

Traction Case whenever these facts where present to the case.26  

31. The place of incorporation nationality test not only consistently ignores 

the reality of the investment, but is also against the purpose of BIT 

because it would allow for nationals of a third party State or from the host 

State itself to benefit from an international agreement set to be applicable 

only between the investor from the other signing party just by having 

formal ties with one of the Contracting Parties.27  

                                                 
22 Dörr/Schmalenbach, p. 581, 587, 603; Aguas del Tunari v. Bolivia, ¶91.  
23 Orascom v. Algeria, ¶293-298; Barcelona Traction Case, ¶70; Ambiente Ufficio v. Argentine, 

¶319; Brown/Rahman, p. 163; Brownlie/Crawford, p. 707. 
24 Barcelona Traction Case, ¶32; Ambiente Ufficio v. Argentine, ¶319; Sempra v. Argentine, 

Jurisdiction, ¶62; Brown/Rahman, p. 163; Brownlie/Crawford, p. 707 
25 Sasson, p. 80. 
26 Orascom v. Algeria, ¶293; Azurix v. Argentine, Annulment, ¶87; Rompetrol v. Romania, ¶90. 
27 Muchlinski, p. 81; Tokelės v. Ukraine, ¶21 and 80. 



TEAM THIERRY 

 

8 

32. Due the unreasonable result the place of incorporation test may lead, 

international practice when deciding the nationality of an investor will 

consider the enterprise’s genuine link to a particular State such as the 

center of administration (siège social or effective seat test) or to the 

nationality of the natural or legal persons that own or control the enterprise 

(control test).28 

33. A literal interpretation of treaty terms that could lead to an absurd result 

must be avoided.29 By adopting the Claimant’s argument that it is a 

Ticadian corporation, the Tribunal would be incurring in such an absurd 

result because, by considering only formal ties, would allow to Kronian 

Nationals to pursuit international arbitration design for foreign investor 

against Kronos, their State of nationality. 

34. There is a fundamental requirement of reasonableness in treaty 

interpretation.30 As stated in paragraph Erro! Fonte de referência não e

ncontrada. above, a company should not be considered a national of its 

State of incorporation when it has concentrated its management and 

financial control in another State. To allow nationals of the Respondent to 

pursue international arbitration against their own State would be 

inconsistent with the object and purpose of the BIT, aimed at foreign 

investors.31 

35. As a consequence, and contrary to any argument raised by Claimant, an 

interpretation of the BIT that allows Kronian investors to pursue 

international arbitration against the Respondent must be avoided.  

(i) Claimant is effectively a national from Kronos 

36. As specified by Article 31(3)(c) of the VCLT, due regard must be also 

given to relevant rules of international law applicable in the relations 

between the contracting State parties. In this sense, the Tribunal should 

                                                 
28 Thunderbird v. Mexico, ¶107; see also: Vacuum v. Ghana, ¶55; van den Berg, p. 38; Badia, p. 

145; Inter-Arab Investment Guarantee Corporation, Art. 17(1); ASEAN Agreement, Art. I(2). 
29 Brownlie/Crawford, p. 383; Weeramantry, p. 98; Dörr/Schmalenbach, p. 587; Enron v. Argentine, 

¶42; Autopista Concessionada v. Venezuela, ¶114–6. 
30 VCLT, article 31(1); Dörr/Schmalenbach, p. 587. 
31 McLachlan et. al., p. 148; Schlemmer, p. 80; Dörr/Schmalenbach, pp. 584-585; ICJ Genocide 

Convention, p. 24. 



TEAM THIERRY 

 

9 

interpret the “national of the other contracting State” according to 

international practice and in accordance with international rules.  

37. As stated above, this Tribunal should not solely consider the place of 

incorporation to determine Claimant’s nationality, because a decision on 

company nationality without regarding the effective seat and control tests 

could lead to an unreasonable result. 

38. A de facto influence beyond reasonable doubt is enough to establish a 

genuine link yielding the enterprise to its actual controllers.32 Ownership 

assures the right to determine key decisions. If in practice the position of 

control generates expectation to receive an economic return and eventually 

be held responsible for improper decisions, there is a genuine link yielding 

the control of the enterprise to the person holding that position.33 

Furthermore, the ownership of shares cannot be considered the sole 

element to determine the nationality of a legal entity, the place where 

decision-making and management structure of a company must also be 

part of an “effective control” analysis.34  

39. Lastly, one other nationality indicator to be considered by this Tribunal is 

the factual business connection between the company and the geographical 

area where its industrial or commercial activities are deployed. These 

indicators form a set of cumulative criteria in international practice.35 

40. In 2010, Claimant decided to effectively shut down its mining operations 

in Ticadia and transfer and concentrate almost all its mining activities and 

resources in Kronos, concentrating its activities there. Furthermore, it is 

uncontested that Claimant is comprised of a majority of Kronian nationals 

and that the Kronian shareholders exercise considerable influence over 

Claimant’s decision making specifically in relation to the operation and 

management of its activities.36 Therefore this Tribunal should consider 

                                                 
32 Thunderbird v. Mexico, ¶107; Vacuum v. Ghana, ¶55; van den Berg, p. 38; Badia, p. 145. 
33 Id. 
34 LETCO v. Liberia, ¶35; Badia, p. 145. 
35 Badia, p. 137; Articles on Diplomatic Protection, Article 9; Wimbledon Case, ¶26.  
36 Case Files, p. 33. 
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Claimant’s seat of management and effective control to determinate its 

nationality.  

41. Therefore, the Tribunal should resort to the interpretative analysis set by 

the VCLT and conclude that the Claimant is not a foreign investor for the 

purposes of the BIT, being, actually, a Kronian national under the 

exclusive jurisdiction of the Kronian courts. 

(ii) Claimant’s interpretation of Article 11 goes against the purpose of 

the BIT 

42. The purpose of the BIT is to promote a secure environment for foreign 

direct investment as established by the Contracting Parties in the 

preamble. In case Claimant suggest that any analysis on nationality 

beyond the mere formal requirements is a distortion of the BIT or a wrong 

application of the piercing the corporate veil doctrine, Respondent submits 

that the nationality test applicable under the BIT should be within the 

intentions of the signing States. 

43. Treaties are to be interpreted in a way to advance their objectives and 

purposes. Despite any argument on contrary, the Tribunal should not focus 

its attention only to Claimant’s formal ties to Ticadia, even if an analysis 

on the reality of the investment would require the of piercing the corporate 

veil. The Tribunal should interpret the BIT in a way to achieve the intent 

of the signing States.37  

44. As a ruled, piercing of the veil is only permitted in cases of misuses when 

the parties of a BIT define the nationality of corporations.38 However, 

since in the present case the Contracting Parties did not define what 

constitutes nationality of a company, a more extensive look to what 

constitutes nationality is allowed.39 

                                                 
37 Dörr/Schmalenbach, p. 584; Badia, p. 143. 
38 KT Asia v. Kazakhstan; Barcelona Traction Case, ¶56. 
39 Dörr/Schmalenbach, pp. 579-580; Kinnear/Fischer, p. 18; Phoenix Action v. Czech Republic, 

¶79. 
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45. Additionally, there is a practice in favour piercing the veil and going for 

the real control and nationality of controllers.40 Such practice is even more 

considerable when the mentioned doctrine is used to prevent havoc in the 

proceedings. Because “treaty shopping” is a disruptive technic, the 

Tribunal is before a situation that requires the piercing of the corporate 

veil. 

46. In summary, the Tribunal should consider all relevant facts in order to 

provide a full analysis of the present case even lifting the corporate if the 

situation so requires. 

PART TWO: ADMISSIBILITY OF CLAIMS 

B. Claimant is prevented from seeking to arbitration to resolve this 

dispute  

47. As it shall be demonstrated by Respondent, Claimant is prevented from 

resorting to arbitration in the present case, as a result of the determination 

of the BIT and Claimant’s own actions. 

48. The BIT signed between the Republic of Kronos and the Republic of 

Ticadia contains, in its Article 11, paragraph 3, a fork in the road 

provision, according to which, the investor must choose between 

submitting the investment dispute to: (i) the domestic courts or 

administrative tribunals of the Contracting party that is a party to the 

dispute; or (ii) to arbitration. 

49. Although Claimant tries to dismiss it, on 8 September 2016, Claimant did, 

in fact, resort to the Kronian federal courts to discuss the Presidential 

Decree. While such motion was withdrawn before any decision was 

rendered, Respondent submits that such resort characterizes a choice of 

forum for the purposes of the fork in the road provision. Therefore, 

Claimant is barred from discussing the Presidential Decree before the 

Arbitral Tribunal as well. 

                                                 
40 Kinnear/Fischer, pp. 149-150; Badia, p. 150; Phoenix Action v. Czech Republic, ¶93. 
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I. THE FORK IN THE ROAD PROVISION WAS TRIGGERED BY CLAIMANT’S 

APPEAL  

50. The fork in the road provision, as the one contained in the BIT, is a clause 

that determines that the party that intends to bring a dispute before any 

dispute resolution method must make the choice between the available 

methods for solving such dispute and, once made, the decision is final41, 

since it triggers the abovementioned provision. Such provisions are fairly 

common in BIT’s42 because they are a method of giving effect to the 

principle of electa una via non datur recursus ad alteram43, which implies 

in the party that wishes to bring a claim against another must choose a 

single forum, even though multiple fora are available. 

51. Therefore, in order to demonstrate that Claimant triggered the fork in the 

road provision, Respondent will demonstrate that: (i) the object and cause 

of action of the arbitration and the judicial proceedings are the same; and 

(ii) the withdrawal of Claimant’s appeal is irrelevant. 

(i) The object and cause of action of this arbitration and the judicial 

proceedings are the same  

52. In order to determine if a fork in the road provision was triggered, one 

should apply the triple identity test, which means that there must be: (i) the 

same parties; (ii) the same facts (or object); and (iii) the same cause of 

action.44 

53. In the present case, both the arbitration and the judicial proceedings have 

the same parties, cause of action and object of action, thus being the same 

dispute.  

54. Both claims are responses to the effects that the Presidential Decree had in 

Claimant’s activities; hence, having as a common object the ceasing of its 

                                                 
41 Redfern and Hunter, p. 486; M.C.I. v. Ecuador, ¶181; Maffezini v. Spain, ¶63. 
42 Albania-Greece BIT, art. 10(2); USA-Ecuador BIT, at. 6(2)(3); Italy-Lebanon BIT, art. 7(2); 

US-Egypt BIT, art. 7(2)(3); Canada-Venezuela BIT, art. 12 (3)(b); Costa Rica-Spain BIT, art. 11 (3); 

US-Czech Republic BIT, art. 6(3); and French-Argentine BIT, art. 8(2). 
43 McLachlan et. al., p. 149; Certain Activities Carried Out by Nicaragua in the Border Area (Costa 

Rica v. Nicaragua); San Juan River (Nicaragua v. Costa Rica), ¶23. 
44 Azurix v. Argentine, ¶88; Enron v. Argentine, ¶97-98; and Olguín v. Paraguay, ¶30. 
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effects on the investment. Even though the requests in those proceedings 

may be different in some technicalities, the effects that they seek are the 

same, since Claimant’s intention with both is to have the Decree’s effects 

suspended. Therefore, an analysis based on the triple identity test 

concludes that both proceedings concern the same dispute and there is a 

violation of the fork-in-the-road provision by Claimant, since it resorted to 

both domestic courts and arbitral proceedings. Due to this fact, the 

Tribunal should understand that it does not have jurisdiction to rule upon 

the present dispute, since jurisdiction now lies within the domestic courts 

of Kronos, as it was Claimant’s chosen method for dispute resolution. 

55. Even if the Arbitral Tribunal understands that the object and cause of 

action of the proceedings are different, as decided by the tribunal in 

Pantechniki v. Albania45, the award challenged the previous conception 

that for a fork-in-the-road clause to apply the same dispute would have 

had to be submitted to domestic courts and international arbitration. The 

tribunal’s conclusion was that, whilst the complains now brought by the 

Claimant were different that the matter brought to Respondent’s domestic 

courts, the dispute, or the “fundamental basis of the claims” were still the 

same, for both derived from the contract, having no autonomous existence 

outside of it. Such is the case with Claimant’s appeals, as they would not 

exist if not for the BIT, which gives Claimant the permission to explore 

lindoro in Respondent’s territory.  

(ii) The withdrawal of Claimant’s motion is irrelevant 

56. Once an investor has submitted the dispute either to the jurisdictions of the 

Contracting Party involved or to international arbitration, the choice of one 

or the other of these procedures shall be final46, as established in the 

eleventh article of the BIT between Fenoscadia Limited and the Republic 

of Kronos.  

                                                 
45 Pantechniki v. Albania. 
46 Dolzer/Schreuer, p. 254.  
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57. Such a matter was brought up in H&H v. Egypt47, case in which the 

arbitral tribunal concluded that it lacked jurisdiction over the present 

dispute, for the Claimant had already made a submission of claims that 

possessed the same “fundamental basis” to Egyptian courts. Claimant 

withdrew its claims from the domestic courts before they were examined, 

claiming that the delay amounted to a denial of justice and effective 

means. The tribunal did not accept such argument, as the delay was not 

proved to have caused the losses claimed by Claimant and did not undo 

the triggering of the fork in the road provision when an appeal was made 

to the courts.  

58. In conclusion, when a fork in the road provision applies, making an appeal 

before a domestic court causes the Claimant to lose its right to arbitration 

under a BIT48, such as happened in the present case. Even though the 

lawsuit was withdrawn prior to a judgment of its merits, the fact remains 

that Claimant sought relief before state courts, thus activating the fork in 

the road provision.  

C. Respondent’s counterclaim is admissible before the Tribunal 

I. THE BIT ALLOWS COUNTERCLAIMS 

59. As a rule, a counterclaim is admissible before international investment 

tribunals when the first arises directly out of the subject-matter of the 

dispute.49  

60. Respondent’s counterclaim is based upon the severe environmental 

damage Claimant’s activities caused to Respondent's territory, especially 

through the contamination of the Rhea River. 

61. Respondent is able to present its counterclaim in view of Claimant’s 

breach of Article 9 of the BIT. Hence, based on Article 5(1)(iii) of the 

SCC Rules and Article 11 of the BIT, Respondent issued its counterclaim.  

                                                 
47 H&H v. Egypt, p. 46. 
48 International Investment Arbitration: Substantive Principles, McLachlan et. al., page 353. 
49 Lalive/Halonen, p.144; Kinnear/Fischer, p. 508. 
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62. Claimant refused to accept its liability for the necessary cost to restore the 

equilibrium of Respondent’s environment. Claimant may suggest that the 

BIT does not allow for counterclaim or that Respondent’s counterclaim is 

inadmissible. 

63. The following items will demonstrate that counterclaims are allowed in 

the Ticadia-Kronos BIT and that Respondent’s counterclaim is admissible 

before the Tribunal. 

(i) The main objective of the BIT is to promote a sustainable investment 

environment 

64. Claimant’s assertion that the BIT prohibits Respondent’s counterclaims is 

a distortion of the intentions of the Contracting Parties.  

65. As provided by Article 31 of the VCLT, a treaty must be interpreted in 

agreement with its objective and purpose.50 Therefore, in order to find 

whether counterclaims are within the scope of jurisdiction of dispute 

resolution provision, the Tribunal should consider the signing States’ 

intentions when agreeing the BIT. 

66. The Contracting Parties stated in the BIT (both preamble and Article 9) 

their intention to promote sustainable development through foreign direct 

investments, in Article 9 the signing States agreed that the polluter should 

bear the cost of pollution and, always concerned to the distortions of 

investment. 

67. Counterclaims are essential to facilitate investment dispute settlement. A 

counterclaim allows an international tribunal to decide upon all requests 

related to the same subject-matter, instead of demanding to two different 

tribunals to decide upon the same subject-matter.51  

68. The Contracting Parties desired to promote sustainable development. The 

issuing of environmental counterclaims stimulates sustainable 

development. An interpretation endorsing the investor’s ecological 

                                                 
50 Dörr/Schmalenbach, p. 585; ICJ Genocide Convention, p. 24. 
51 Antoine Goetz v. Burundi, ¶280; Warraq v. Indonesia, ¶659; Societe Generale de Surveillance v. 

Pakistan, ¶302. 
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obligations allows and encourages environmental counterclaims because 

this instrument allows to the investor to have a claim for breach of 

ecological obligations to be heard by an international tribunal.52 

69. In brief, the Ticadia-Kronos BIT must be interpreted according to its 

objective and purpose. As consequence environment counterclaims should 

always be promoted in this BIT.  

(ii) The language of the BIT allows counterclaims 

70. Investment treaties tend to be asymmetric by solely promoting foreign 

investment and protecting foreign investors from any potentially abusive 

exercise of sovereign and imposing no obligations to the investor. 

However, this view is considered out dated because it generated the 

perception that the entire system of investment arbitration was structurally 

biased against States.53 Nowadays, the preponderant view, as established 

by the SCC case AMTO v. Ukraine, is that the jurisdiction of an arbitral 

tribunal over a State party counterclaim under an investment treaty 

depends upon the terms of the dispute resolution provision of the treaty.54 

71. The language of the BIT generates reasonable expectations about issuing 

counterclaims. According to the VCLT Article 31 (2) the BIT must be 

interpreted in its context and its articles must be interpreted within the 

whole structure of the treat.55 The choice to consider investment contracts 

as an “investment” under the BIT (Article 1) and the expressly mention of 

“counterclaims” in Article 11 show us that counterclaims are expected in 

this BIT. 

72. A dispute settlement provision written using wide terms as “a dispute 

between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to an investment agreement” has been considered 

wide enough to admit counterclaims. The use of wide terms in a dispute 

resolution provision gives to both host State and investor the possibility to 

                                                 
52 Lalive/Halonen, p.154; Dolzer/Schreuer, p. 30. 
53 Dudas, p. 405. 
54 AMTO v. Ukraine, ¶118; Urbaser v. Argentine, ¶1143; Burlington v. Ecuador, ¶93. 
55 Dörr/Schmalenbach, p. 582. 
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raise a claim to discuss matters directly related to the investment, whether 

the claim originated from an investment contract or domestic law, in 

respect of claimed by the investor.56 

73. Furthermore, investment contracts, as a general rule, extend the scope of 

jurisdiction of the arbitration agreement to allow the host State to bring a 

counterclaim related to that contract. The State’s consent to arbitrate a 

dispute related to the investment contract endorses the investor’s 

obligations under the contract, consequently, extending the arbitral 

tribunal jurisdiction to the investors’ contractual obligations.57 

74. Finally, Article 9 of the BIT introduces the environment obligations of the 

investors. According to such provision the polluter should bear the cost of 

pollution and comply to minimize harmful environmental impacts. In this 

way, the treaty directly imposed obligations to investors, permitting the 

issuing of counterclaim based upon such obligations. 

75. The BIT allows for counterclaims related to the investment, even 

expressly mentions the issuing of counterclaim. These claims may be 

presented when related to the investment or to other obligations of the 

investor (like Article 9 BIT). As a consequence, the Contracting Parties’ 

choice of words generates reasonable expectations to the possibility of a 

State counterclaim being presented. 

(iii) The choice of SCC Rules is a permission of counterclaims 

76. The Tribunal’s jurisdiction to rule upon the parties’ requests arises from 

the agreement to arbitrate; the BIT between Kronos and Ticadia provided, 

in the third paragraph of Article 11, for an arbitration under the SCC 

Rules.58 Consequently, the Parties agreed upon rules that provide for 

counterclaims, which is enough to allow counterclaims in this 

proceeding.59 

                                                 
56 Inmaris v. Ukraine, ¶432; Paushok v. Mongolia, ¶687-689; Dudas, p. 405. 
57 Dudas, p. 405. 
58 Case files, p. 44. 
59 Redfern and Hunter, p. 44; Ohrstrom, p. 818; Born, p. 97. 
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77. The choice of a set of rules that allow and regulate counterclaims is an 

indication of the Contracting Parties’ intention was to permit 

counterclaims in this BIT.60 Even though the BIT does not expressly 

provides for the permission of counterclaims, it also does not prohibit it 

and, considering that the Rules chosen by the parties allow for the 

existence of such claims, it should be interpreted that the parties’ intention 

was to allow counter-claims in the arbitral proceedings.  

78. In this sense, if the Contracting Parties’ intention were to exclude this 

possibility, they would have agreed in an Arbitration governed by the 

UNCITRAL Arbitration Rules – which allow the exclusion of 

counterclaims, as provided by Article 1 of the said rules – administered by 

SCC.61 This would be necessary, since the SCC Rules do not contain any 

provisions for the derogation of one of its provisions, as the UNCITRAL 

Rules do. 

79. The Tribunal must have due consideration to the parties’ choice in their 

BIT and, as a consequence, should give the due consideration to their 

choice of a set of arbitration rules that allow the issuing of counterclaims. 

(iv) There is a clear connection between Claimant’s and Respondent’s 

claim 

80. In case this Tribunal decides that it has jurisdiction to hear Claimant’s 

claims, it should decide that it also has jurisdiction to hear Respondent’s 

counter-claims, since they are related to the claims made by Claimant in 

its Request for Arbitration. In order to a counter-claim be admissible, it 

must be related to the primary claim. If a tribunal with jurisdiction to 

decide on the primary claims is to have jurisdiction over the 

counterclaims, their nature must be closely connected.62 Therefore, a 

counterclaim that arises out of the same object-matter as the primary claim 

is within the scope of jurisdiction of the Tribunal. 

                                                 
60 Oxus Gold v. Uzbekistan, ¶940; Metal-Tech v. Uzbekistan, ¶409; Burlington v. Ecuador ¶93; 

Kryvoi, p.5.  
61 Salinas Quero, p. 1; Croft vet. al., p.12. 
62 Saluka v. Czech Republic, ¶76; Antoine Goetz v. Burundi, ¶275; Metal-Tech v. Uzbekistan, ¶407; 

Kinnear/Fischer, p. 510; Lalive/Halonen, p. 144.  
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81. Claimant initiated this proceeding by arguing that Respondent acted in 

breach of the BIT between Kronos and Ticadia, precisely of Article 7 

which deals expropriation.63 As previously demonstrated, Claimant’s 

requests actually are inherently related to the Concession Agreement due 

to the cease of its licenses to explore lindoro. Nevertheless, regardless of 

with specific agreement is considered in Claimant’s requests, they are all 

outcomes from the effects of the Presidential Decree and the KEA. 

82. In this sense, Respondent counter-claims are also based both in the BIT 

and in the Agreement, since Respondent had no other solution rather than 

ceasing such licenses due to the consequences of Claimant’s activities to 

Respondent’s environment and to the health of its population. As provided 

in Article 10, paragraph 1, of the BIT64, Respondent is entitled to adopt or 

enforce measures in order to protect human, animal and plant health and 

life.  

83. Respondent’s counter-claims, as the requests made by Claimant, are also 

closely connected to the Presidential Decree and the KEA, since the 

pollution caused by Claimant’s activities were so prejudicial to 

Respondent that it had no other option then to suspend Claimant’s 

licenses. Hence, Respondent’s claims are connected to Claimant’s, since 

Claimant’s result from the enactment of the KEA and the Presidential 

Decree, which Claimant argues that made impossible for it to maintain its 

activities and Respondent’s claims are also closely connected those legal 

measures, especially the Decree, since it was only necessary due to the 

graspel pollution, caused by the extraction of lindoro. 

84. Because of the deep connection between both claims, Claimant’s and 

Respondent’s claims, the Tribunal should hear them in the present 

proceedings. 

                                                 
63 Case files, p. 8. 
64 Case files, p. 43. 
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PART THREE: THE MERITS OF THE DISPUTE 

D. The acts of Respondent do not amount to indirect expropriation of 

Claimant’s investment 

85. In its Request for Arbitration65, Claimant argues that Respondent 

expropriated its investment, since Respondent’s actions – the creation of 

the KEA and the enactment of the Decree – undermined Claimant’s 

investment in Respondent’s territory.66 However, Claimant fails to 

demonstrate that Respondent’s regulatory actions were inconsistent with 

the legitimate exercise of Respondent’s police powers, as Claimant would 

be required to do, since it is unreasonable to demand from Respondent to 

prove a negative, in the sense of demonstrating the absence of bad faith, 

discrimination and disproportionality.67 

86. Nevertheless, Respondent will demonstrate that its actions did not amount 

to expropriation, of any kind, since: (i) Respondent acted within its police 

powers; (ii) Respondent’s actions were not unlawful under the BIT; (iii) 

the Concession Agreement also supports Respondent’s actions; and 

(iv) Claimant is not entitled to compensation. 

I. RESPONDENT ACTED WITHIN ITS POLICE POWERS 

87. Under international law, a State is not responsible for economic losses 

suffered by an investor, if such injuries are consequence of bona fide and 

non-discriminatory actions taken as an exercise of a State’s police powers, 

being such exercise widely accepted as an intrinsic characteristic of the 

sovereignty inherent to independent States in general.  

88. The exercise of police powers could comprise, without limitation, 

measures aiming at protecting the environment and human life, health and 

safety, the public order or the national security. Moreover, modern States 

go far beyond the traditional services and obligations regarding the 

provisioning of public services, intervening not only in security and 

                                                 
65 Case files, p. 3, ¶1. 
66 Saluka v. The Czech Republic, ¶76; Antoine Goetz v. Burundi, ¶275; Metal-Tech v. 

Uzbekistan, ¶407; Kinnear/Fischer, p. 510; Lalive/Halonen, p. 144.  
67 Servier v. Poland, ¶583-584. 
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protection; they intervene in the economy by various forms, preventing 

and prosecuting monopolistic and anticompetitive practices, protecting 

consumers’ right, implementing control regimes through licenses, permits 

and other authorizations, inhibiting practices against the environment and 

public health, among others. Defining measures within the police powers 

of a State may manifest itself by adopting new practices and/or enforcing 

regulations in relation to a particular investor.68 In Feldman v. Mexico, the 

arbitral tribunal went further, recognizing that governments must be free to 

act in the broader public interest, seeking the protection of its 

environment, new or modified tax regimes, the granting or withdrawal of 

government subsidies, among other actions. Hence, reasonable 

governmental regulation of this type cannot be achieved if any business 

that is adversely affected may seek compensation, being safe to say that 

customary international law recognizes this condition.69 

89. In accordance with the police powers doctrine, a State may act within its 

sovereign and governmental powers without being held liable for losses 

incurred by investors if such measures necessarily pursue a public 

purpose. In order to filter and distinguish actions taken by States within a 

reasonable exercise of its police powers, several tribunals when deciding 

on this subject have established certain main characteristics of a justified 

exercise of police powers.70 In summary, such actions must be (i) adopted 

in accordance with due process; (ii) proportional to the interest that such 

State is trying to protect; (iii) non-discriminatory and non-arbitrary against 

a specific investor; and (iv) taken with observance to investors’ legitimate 

expectations. 

90. In Too v. USA71, the tribunal established that a State should not be held 

liable for losses or other economic prejudices related to property rights if 

such results arise from bona fide general taxation, regulation, forfeiture of 

crime, or any other commonly accepted measure that could entail the 

concept of police power of States, in any case if such actions are 

                                                 
68 UNCTAD, p. 79; Al Tamimi v. Oman, ¶446. 
69 Feldman v. Mexico, ¶103. 
70 Methanex v. USA; Saluka v. Czech Republic; Servier v. Poland, ¶584; Al Tamimi v. Oman, ¶446.  
71 Too v. USA, ¶26. 
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discriminatory and if they are not designed to cause the alien to abandon 

the property to the State or sell it at a distress price, reaffirming and 

consolidating the interpretation of the principle of police powers. 

91. Moreover, international law and practitioners have long agreed that State 

acts are in principle not subject to any compensation if they are taken as an 

expression of the police powers of the State.72 In Saluka v. Czech 

Republic73, the arbitral tribunal established, in line with the international 

understanding indicated above, that States are not liable to pay 

compensation to a foreign investor when, during the normal course and 

exercise of their regulatory powers, such States adopt specific regulations, 

in any case in a non-discriminatory and bona fide manner, aiming at 

protecting public welfare from the activities of their investors. 

92. In addition, international law and scholars commonly attribute a certain 

degree of presumption of validity to acts allegedly taken by States in a 

legitimate exercise of police powers, presuming that such acts are taken in 

good faith unless proven otherwise.74 On this subject, Weston has taught: 

It is serious business to dispute a State’s claim to 

regulation. International law traditionally has granted States 

broad competence in the definition and management of their 

economies, and no State, therefore, is likely to take lightly a 

challenge to what it contends is liability-free behavior. The 

venerable innocent-before-proven-guilty presumption is not one 

that shapes action and reaction only among individuals in the 

criminal law sphere. It has its equivalents, and rightly so, on 

the international plane. 

93. Given the provisions above, Respondent contends that it has acted within 

its police powers, since the enactment of the KEA was proposed and 

approved in an emergency situation, aiming at protecting the Kronian 

human and environmental welfare, given that Respondent had relevant 

evidences that the activities conducted by Claimant could possibly be 

harming and causing not only environmental pollution, but the direct 

                                                 
72 UNCTAD, p. 79. 
73 Saluka v. Czech Republic, ¶255. 
74 UNCTAD, p. 92. 
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contamination of its population by serious diseases.75 In addition, 

Respondent understands that the enactment of the Decree and the 

subsequent interruption of Claimant’s activities due to the revocation of its 

operational licenses - including by confiscating all lindoro reserves - were 

a proportional measure taken by Respondent in a clear attempt to protect 

and completely interrupt the environmental pollution and contamination of 

the Rhea River, which was causing, as suggested by the Study, several 

health problems to Respondent’s population. 

94. Moreover, the confiscation of lindoro reserves and withdrawal of 

Claimant’s licenses should not be interpreted as discriminatory or arbitrary 

measures against a specific investor, but as measures taken by Respondent 

within its police powers, with a view to protect its population from the 

potential harms caused by the exploitation of a not well-studied sector of 

its mining industry, among which the only relevant player and interest 

party, was the Claimant. 

95. Since the Study raised a whole new set of information and concerns to 

Respondent, the measures taken to interrupt the exploitation of lindoro 

should be understood as a risk that Claimant was aware during its 

negotiations with Claimant and throughout its mining activities within the 

Kronian territory – especially if taking into account that lindoro was 

discovered only sixteen years before the enactment of the KEA, close to 

the year of 1999.76 Accordingly, reinforcing and evidencing this 

expectation of possible environmental prejudices and sense of awareness 

that Claimant should have during the exploitation of lindoro, Claimant 

agreed, under the terms of Article 9 of the BIT, to strive to minimize 

harmful environmental impacts that it could give cause, bearing the 

responsibility of compensating Respondent for the costs that it could 

expend as a consequence of pollution or environmental harm related to the 

exploitation of lindoro. 
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96. Therefore, it is not unfair to affirm that Claimant was aware of the risks 

that the exploitation of lindoro could bring and agreed to be held liable for 

such risks when decided to proceed with its activities within the Kronian 

territory. 

(i) Respondent's measures aimed at protecting the Kronian environment 

and its population from Claimant’s activities 

97. It is widely accepted that a State may not be held liable nor commits an 

expropriation if such State adopts general regulations that are “commonly 

accepted as within the police power of States”, in line with the current 

understanding of international law77 demonstrated above. In AWG Group 

Ltd. v. The Argentine Republic, the arbitral tribunal stated that 

compensation should not be required if the economic losses falling on an 

alien investor result from bona fide general taxation, regulation, forfeiture 

for crime, or other action that is commonly accepted as within the police 

power of States.78  

98. Respondent acted with a view to protect its environment and population 

from damages arising from a possible contamination due to the 

exploitation of lindoro, since it had enough evidences that Claimant’s 

activities could possibly be the reason for the contamination of the Rhea 

River, as indicated by the Study. Since Respondent has the obligation to 

protect and ensure that its population is not being subject to unhealthy 

treatments and also has the obligation to avoid, with reasonable efforts, the 

conduct of activities that may give cause to public harm, it is clear that the 

enactment of the KEA by Respondent was an example of bona fide 

regulation, in an attempt to protect its population. Therefore, since 

Respondent actions fit the concept of “commonly accepted exercise of 

police powers” under the interpretation of customary international law, 

Claimant should not be entitled to receive any compensation for its losses. 
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99. In Tza Yap Shum v. Peru79, in line with the provisions above, the arbitral 

tribunal stated that the exercise of administrative and regulatory measures 

by a State carries with it a presumption of legitimacy, especially when the 

State is acting in pursuit of important public interests, such as the 

protection of public policies or health. Such actions, however, must be 

carried out pursuant to reasonable legal procedures, in a non-confiscatory, 

abusive or discriminatory manner, as Respondent understands to have 

conducted the enactment of the KEA. 

(ii) The BIT allows Respondent to adopt or enforce measures aiming at 

protecting human, animal or plant life or health 

100. The Respondent would like to bring to the attention of the Tribunal that 

Article 10 of the BIT sets forth that Respondent, as a contracting party of 

the BIT, may adopt measures aiming at protecting human, animal or plant 

life or health, in an exercise of general exceptions to the contractual 

provisions entered into with foreign investors. Article 10 also determines 

two conditions for Respondent to be able to take such measures: they must 

not be (i) applied in a manner that constitutes arbitrary or unjustifiable 

discrimination between investments or between investors; or (ii) a 

disguised restriction on international trade or investment.80 

101. As evidenced above and will be further discussed below, Respondent 

understands that all of its actions were taken in compliance with the 

conditions set forth in Article 10 of the BIT, in a clear and undoubtable 

state of necessity, given that its actions aimed at interrupting the 

exploitation of lindoro, which was reportedly causing several damages to 

the Kronian environment and population. Respondent contends that such 

measures are not discriminatory, nor a disguised restriction on 

international trade, but precautionary and urgent actions to interrupt the 

outbreak of diseases and avoid damages that can be contained with an 

efficient and timely intervention. 

                                                 
79 Tza Yap Shum v. Peru, ¶195. 
80 Case files, pp. 43-44 ¶1215-1220. 
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102. The use of general exceptions to justify urgent actions under international 

law is broad accepted, provided that a state of necessity is proven.81 

Accordingly, a state of necessity is evidenced by certain characteristics 

that necessarily must be present in order for a State to invoke this kind of 

defense. In summary, such conditions are evidenced when a State is 

threatened by a serious danger to its existence, to its political or economic 

survival, to the possibility of maintaining its essential services in 

operation, to the preservation of its internal peace, or to the survival of part 

of its territory.82 Therefore, if a State is dealing with interests that are 

essential or particularly important, such as protecting human life and the 

environment, it may not be held liable for damages or prejudices arising 

from the exercise of protective or precautionary measures.83 

(iii) The conclusions of the Study were enough to justify the prohibition of 

lindoro's exploitation 

103. The scope of the Study conducted by the Kronian Federal University was 

to assess the environmental externalities of the exploitation of lindoro 

conducted by Claimant. The study was based on samples collected on the 

Rhea River and exams of eighty men and eighty women (including 

twenty-four pregnant women), ranging from sixteen to sixty-five years 

old, as well as eighty newborn infants, being that all persons examined 

live in the surrounding areas of the lindoro exploitation. The conclusions 

of the Study were worrying and demanded an urgent action by 

Respondent. Among other findings, the Study indicated that the 

contamination of the Rhea River and the sudden outbreak of 

cardiovascular diseases and microcephaly were undoubtably linked to the 

exploitation of lindoro carried out by Claimant, disclosing numbers and 

data related to all the research process.84 

104. Respondent would like to bring to the attention of the Tribunal the gravity 

of the findings evidenced by the Study, and the responsibility that 

                                                 
81 CMS v. Argentine; LG&E v. Argentine; Enron v. Argentine; Sempra v. Argentine. 
82 United Nations Report, p. 3. 
83 LG&E v. Argentine, ¶261. 
84 Case files, Exhibit 4, pp. 50-51. 
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Respondent has before its population and the international community, 

especially with regard to the protection of human or plant life and health. 

The crisis scenario faced by Respondent and the causes timely indicated 

by the Study requested severe and prompt measures aiming at interrupting 

the source of damages to the Kronian population. 

105. In this context, Respondent contends that the Study was enough evidence 

to force it to take remediation measures, since its population were facing 

several damages and the cause were not discovered at the time of the 

publication of the Study, reason why Respondent had solid motivation to 

believe that the findings of the Study were correct and should be 

considered as a valid source of information.  

106. Moreover, it is widely understood that parties to a dispute may use all 

legal instruments and measures that each of them has to justify and prove 

their actions and allegations. If a party to a dispute does not agree with a 

specific proof presented by the other party, the burden of proving the 

incorrectness or bad-faith of the other party rests on such contending 

party. Moreover, it is not the task of an arbitral tribunal to determine 

whether certain uses of assets are dangerous, whether in general or within 

specific contexts, or if certain proofs presented by the Parties are correct 

and valid, since these tribunals are not to second-guess the correctness of 

science-based decision making, especially those taken based on decisions 

of regulatory agencies.85  

107. Therefore, the burden of proving allegations such as that the Decree was a 

targeted measure aiming at expropriating Claimant’s assets without 

compensation rests on the Claimant, especially if the Study based on 

which the KEA was enact is contested. Since Respondent has prima facie 

justified its regulatory actions, it falls onto the Claimant to show that 

Respondent’s regulatory actions were inconsistent with a legitimate 

exercise of its police powers, and if so, in which manner or context it 

discriminated the Claimant. 
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(iv) The effects of the KEA are reversible and not permanent 

108. A characteristic that is intrinsically linked to measures that tantamount to 

indirect expropriation is the immutability of the effects of such actions 

over time.86 In this respect, the arbitral tribunal has stated in Burlington v. 

Ecuador87 that the investor should prove that the State’s challenged 

measure caused a “total and permanent loss of value or control” over its 

investments. 

109. The effects of the Decree over Claimant’s activities and assets do not 

encompass the concept or cause de facto irreversible and permanent 

results. Rather, the KEA and the Decree were issued as urgent and 

precautionary measures, aiming at protecting the Kronian environment and 

population and interrupting the damages related to pollution of the Rhea 

River and the sudden outbreak of diseases, firstly linked to the pollution of 

the Rhea River and to Claimant’s activities, as evidenced by the Study. 

However, if more studies were conducted and Claimant were held 

innocent with regard to the allegations of involvement and causing 

damages to the Kronian population, or if Claimant is able to unequivocally 

demonstrate that it can revert and/or remedy the damages suffered by the 

Kronian population, there is no impeditive for Respondent to fully and 

effectively restore Claimant’s operational licenses, including by restoring 

the lindoro reserves, demonstrating that the precautionary actions taken by 

Respondent were not permanent, but totally reversible. 

110. In this scenario, if Claimant were compensated in advance for the 

allegations of expropriations, once the restrictions were lifted it would 

possibly result in an unjust enrichment by Claimant, since Respondent 

would had acted within its police powers rights. This being said, since the 

Decree does not permanently deprive Claimant of its investments nor 

constitutes a permanent sanction over Claimant’s activities, there has been 

no expropriation by Respondent. 

                                                 
86 Tecmed v. Mexico, p. 44, ¶116. 
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II. RESPONDENT’S ACTIONS WERE LAWFUL UNDER THE BIT 

111. Claimant argues that Respondent expropriated its investment and, by 

doing so, breached the determinations of the BIT, specifically of Article 

788, that deals with expropriation. As decided by several tribunals89, 

especially in the Chemtura v. Canada case, a general regulation shall be 

considered a lawful act rather than an expropriation if: (i) it’s made for a 

public purpose; (ii) with due process; (iii) in a non-discriminatory manner. 

Respondent will demonstrate that all the criteria were met - characterizing 

the KEA and the Decree as lawful acts. 

(i) The Decree was enacted for a public purpose 

112. The right to regulate is inherent to a State, it is a basic attribute of 

sovereignty accordingly to international law.90 According to such 

principle, the government must be able to create environmental policies 

and act to protect the public interest in general.91  

113. In this sense, regard must be given to the fact that there is a categorical 

distinction between measures adopted in light of public purpose and 

expropriation92: the measures that are carried out by the State in light of 

the public interest are a legitimate exercise of its powers. This was the 

understanding of the arbitral tribunal in Tza Yap Shum v. Peru, as it stated: 

The exercise of administrative and regulatory powers of 

a State carries with it a presumption of legitimacy. This is 

especially true where the State is acting in pursuit of an 

important public interest like the protection of public policy, 

health or public morality (known as the ‘police powers’ of the 

State).93 

114. The BIT recognizes the importance of the protection of the public interest, 

as it created, in article 10, the exceptions in which the State is entitled to 

                                                 
88 Case files, p. 8, ¶21. 
89 Chemtura v. Canada, ¶265-266; El Paso v. Argentine, ¶240; Saluka v. Czech Republic, ¶262; 

Methanex v. USA, Part IV-D, ¶7; Servier v. Poland, ¶276; and Burlington v. Ecuador, ¶473. 
90 Titi, p. 32; and Sornarajah, pp. 205-209. 
91 Asteriti, p. 4. 
92 Brower, p. 363. 
93 Tza Yap Shum v. Peru, ¶195. 
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adopt and enforce measures in order to: “(a) to protect human, animal or 

plant life or health; (b) to ensure compliance with the domestic law that is 

not inconsistent with this Agreement nor with the rules and principles of 

international law; or (c) for the conservation of living or non-living 

exhaustible natural resources.”94. Such article is actually an exception 

clause, relieving the State of the performance of its investment treaty 

obligations to the extent of their application.95  

115. Hence, considering that Claimant’s activities not only polluted the Rhea 

River, a very important water resource for Kronos, but also was 

disobeying the KEA and endangering the life and health of the Kronian 

population and environment; Respondent was entitled to apply the 

necessary measures to protect its environment and population, which led 

to the enactment of the Decree. 

(ii) The enactment of the KEA and of the Decree did not violate due process 

116. Due process is a broad concept, to be construed in accordance to 

international law and usually, what is required for a measure to be 

considered in accordance with due process is: (i) the decision to 

implement such measure must be properly adopted; and (ii) the investor 

must have the opportunity to challenge it.96  

117. In the present case, Claimant argues that due process has not been 

followed in the enactment of the KEA and the Decree; however, 

Respondent followed all the requirements in order to characterize the 

measures taken as lawful, especially if taking into account the urgent and 

exceptional measures under which the KEA and the Decree were enacted, 

evidenced by the outbreak of several diseases within the Kronian territory. 

118. Although enacted relatively quicker than most measures, the KEA 

followed all the requirements for the approval of a law in Kronos: it was 

approved by the House in 12 June 2015, and, as it is in constitutional 
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95 Asteriti, p. 15. 
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authority, the Speaker of the House waived the public hearing, since with 

a political and precautionary view, she determined that such measure 

would be acceptable as a fair measure to contain the environmental 

damages that Respondent was facing, since not only the Speaker of the 

House but all of the Kronian population had reasons to believe that the 

environmental harms and the pollution of the Rhea River were directly 

linked to the exploitation of lindoro, as reported by the Study.97 

119. In CC/Devas v. India, the arbitral tribunal stated that the requirements 

regarding the due process principle do not encompass consultation when 

relating to national security matters, absolving the State from not 

following the standard rules of due process, as those invoked by Claimant 

in the present case.98 Moreover, the tribunal also declared that if a State 

properly invokes a national security exception under an investment treaty, 

it cannot be held liable for compensation of damages going forward. In 

this sense, Respondent contends that the enactment of the KEA and the 

Decree were undoubtably carried out with a view to protect the national 

security, specifically with regard to the Kronian public environment and 

health and, therefore, Respondent should not be held liable for Claimant’s 

losses inherent to the revocation of its operational licenses, nor to the 

payment of any compensation. 

(iii) Respondent never acted discriminatorily  

120. Claimant argued that Respondent acted discriminatorily by revoking its 

licenses and lindoro reserves. In this respect, Respondent contends that 

such interpretation is not reasonable, since Claimant never had a 

competitor, neither Respondent had a national company to conduct the 

activities related to the exploitation of lindoro. Therefore, it is 

unreasonable to affirm that Claimant was discriminated, given that any 

and all measures that Respondent could give cause and that could interfere 

in Claimant’s activities, either permissive or prohibitive, could be alleged 

to be a discriminatory measure, since it would be applicable only to 
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Claimant, as the sole company exploiting lindoro in Kronos.99 In this 

sense, the arbitral tribunal in Saluka v. Czech Republic stated: 

State conduct is discriminatory, if (i) similar cases are (ii) 

treated differently (iii) and without reasonable justification.100 

121. In this context, is worth mentioning the understanding of the arbitral 

tribunal in ADC Affiliate Limited v. Hungary101, which reinforced that for 

a discrimination to exist, particularly in an expropriation scenario, there 

must be different treatments to different parties under the same conditions. 

Similarly has decided the tribunal on Crystallex v. Venezuela102, when it 

indicated that to evidence discrimination, the investor must prove that it 

was subjected to different treatment in similar circumstances with other 

parties, without reasonable justification, being such discrimination 

typically established based on the nationality of the investor or other 

similar personal characteristics. 

122. Moreover, the BIT, in its Article 4103, provides that the State must give to 

other investors the same treatment that they would give to their own. Such 

clause aims at providing foreign investors with the same “playing field”, 

especially on the post-establishment phase104, providing market access at 

“equal footing” to foreign investor; hence, the promotion of 

“non-discrimination” implies in applying the same treatment to foreign 

and domestic investors, under similar circumstances.105  

123. The Global Mining Magazine’s article states that there is a possibility that 

Respondent would restart the exploitation of lindoro by 2019, through a 

joint venture between Respondent and the Republic of Ibi and, due to this 

possibility, Claimant argues that Respondent was merely targeting a 

foreign investor and acting in a discriminatory manner. However, such 

article is nothing more than mere speculation, since there is no 
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confirmation whatsoever of the possibility of constitution of a joint 

venture; hence, it should not be considered as evidence to support 

Claimant’s argument, as stated in Amoco v. Iran: 

One of the best settled rules of the law of international 

responsibility of States is that no reparation for speculative or 

uncertain damages can be awarded.106 

124. Furthermore, the key to the pursuit of sustainable development is 

determining how far the operation of the modern global economy 

threatens the ecosystem.107 If latter it will be possible to extract lindoro 

without causing harm to Respondent, we probably would have no 

prohibition to the exploitation of this metal. In other words, there is 

nothing stopping the sustainable exploitation of lindoro. Respondent is not 

prevented from explore lindoro in a sustainable way latter.  

125. Therefore, it’s not possible to establish that Claimant was treated in a 

discriminatory manner, since there is no other similar investor that 

received a more favorable treatment and is not possible to affirm that a 

future company would have a better treatment since: (i) there is no factual 

evidence that demonstrates that such company would even exist; and (ii) 

even if such company would exist, it’s not possible to compare the 

treatment given to those companies, since they would act in different 

moments. 

III. THE CONCESSION AGREEMENT ALSO SUPPORTS RESPONDENT’S ACTIONS 

126. Claimant and Respondent have entered into a Concession Agreement, by 

means of which were established the terms and conditions that would rule 

the relationship between the parties for the exploitation of lindoro within 

the Kronian territory, and respective consideration to be received by 

Respondent due to the concession of such mining exploitation services. 

Under the terms of the Concession Agreement, Claimant had expressly 

agreed, among other obligations regarding the conduct of its mining 
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activities, to observe the laws in force in the Republic of Kronos 

throughout the rendering of the mining activities, respected, in any case, 

the amendments and adaptations that could be necessary in light of new 

laws and regulations.108 Notwithstanding the above, Claimant has also 

agreed that the concession permit granted by Respondent would also 

depend on the compliance with, and obtaining of, public licenses required 

by the Ministry for Agriculture, Forestry and Lands, comprising, without 

any prejudice, any and all new laws and regulations that would entail the 

activities performed by Claimant. 

127. In light of the above, the KEA, as a new regulation enacted by 

Respondent’s Parliament, would be considered an automatic amendment 

to the terms and conditions set forth in the Concession Agreement109, to 

which Claimant agreed to comply with when of the execution of such 

Agreement.  

128. Accordingly, under the terms of the Concession Agreement, Claimant 

committed to comply with good practices for the sustainable exploitation 

of lindoro, including with regard to the disposal of waste resulting from 

activities related to the exploitation of lindoro, which would tacitly 

encompass the regulatory requirements of the KEA. Therefore, the 

withdrawal of Claimant’s licenses and the confiscation of lindoro reserves 

due to noncompliance with the KEA would be a consequence of the 

mining activities carried out by Claimant, about which Claimant was 

aware when of the execution of the Concession Agreement, thus not 

giving cause to allegations related to discriminatory expropriation, nor to 

any obligation of Respondent to indemnify or compensate Claimant for its 

losses. 

IV. CLAIMANT IS NOT ENTITLED TO COMPENSATION AND MUST BEAR THE 

COSTS OF THE POLLUTION CAUSED 

129. As previously demonstrated, none of the actions taken by Respondent, 

especially the creation of the KEA and the issuance of the Decree, 
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constituted an expropriation of Claimant’s investment. Respondent only 

acted in exercise of its powers, in order to protect the Kronian population 

and environment from the damages caused by the exploitation of lindoro.  

130. As actions taken under Respondent’s police powers, the doctrine110 and 

jurisprudence111 demonstrate that, since Respondent acted in bona fide 

exercise of its right to regulate, it would not be required to compensate for 

the economic damages that it may have caused to Claimant, as Titi stated:  

The right to regulate denotes the legal right 

exceptionally permitting the host State to regulate in derogation 

of international commitments it has undertaken by means of an 

investment agreement without incurring in the duty to 

compensate.112 

131. The State’s government must be free to act to protect the public interest, 

primarily through protection of the environment113, but also “in the interest 

of public health, safety, morals or welfare and its population’s health”114, 

which would not be possible if any business adversely affected could seek 

compensation.115 Claimant caused several damages to Respondent’s 

population and environment, in the exercise of its activity before the 

prohibition, hence, Respondent is the party that is entitled to 

compensation; Claimant not only does not have a right to stop 

modifications of the laws of the host State, but it is liable to 

counterbalance the damages caused to that State.116  

132. As provided by Article 9, paragraph 2, of the BIT117: “The Contracting 

Parties agree that the polluter should, in principle, bear the costs of 

pollution, with due regard to public interest and without distorting 

investment or international trade”, such article is derived from the 
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polluter-pays principle and was based in article 16 of the Rio 

Declaration118; the existence of such article implies that “the costs of 

pollution should be borne by the person responsible for causing the 

pollution”119, therefore, Claimant should face the duty to compensate those 

who have suffered losses or injuries caused by the pollution.120 

133. The polluter-pays principle is an economic policy for allocating the costs 

of pollution or environmental damage borne by public authorities with 

implications for the development of international and national law on 

liability.121 Respondent act in harmony with that when the Parties 

consented to the Concession Agreement Article 2.2. Later, the KEA also 

endorsed the “polluter-pay principle” and, consequently, the Decree 

established the duty fully compensate all proven environmental damages 

caused by the exploitation of lindoro.122 

134. Hence, considering that Respondent’s measures were issued in accordance 

to its police powers and right to regulate and that Claimant was the party 

that caused, Claimant is not entitled to receive compensation and must 

bear the costs of compensating Respondent for the damages caused to its 

population, environment and all the costs incurred from the pollution 

caused by the exploitation of lindoro.123 

 

                                                 
118 Rio Declaration, Principle 16. 
119 Sands, p. 279. 
120 Muchlinski, p. 541. 
121 Brownlie/Crawford, p. 359; Birnie et. al., p. 322; Muchlinski, p. 542; Burlington v. Ecuador, ¶93; 

Urbaser v. Argentine, ¶623. 
122 Case Files, p. 52, 57. 
123 Case files, Respondent’s Counterclaims, pp. 16-17, ¶22-24. 
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PRAYERS FOR RELIEF 

In light of the above submissions, RESPONDENT respectfully requests 

this Tribunal to declare that:  

I. The Tribunal lacks jurisdiction over the dispute because Claimant’s 

investment is not protected by the Ticadia-Kronos BIT 

a. Claimant is not a national of the Republic of Ticadia. 

II. Claimant’s claim is not admissible before this Tribunal 

a. The fork-in-the-road provision prevents Claimant from resorting to 

Arbitration under the BIT. 

III. Respondent’s actions in relation to Claimant and its investment in the 

former’s territory are, in fact, exercise of Respondent’s police powers 

and do not constitute a breach of the Ticadia-Kronos BIT 

a. Order Claimant to pay damages to Respondent for the losses caused 

as a consequence of pollution caused by Claimant’s activities, 

valued at no less than USD 150,000,000; 

b. Find that Respondent is entitled to all costs associated with these 

proceedings, including all legal and other professional fees and 

disbursements; and 

c. Order payment of pre-award interest and post-award interest. 

IV. Respondent’s counterclaim is admissible  

a. The subject-matter of the counterclaim is within the BIT’s scope of 

application, and 

b. Claimant has the obligation to compensate the damages caused to 

Respondent’s environment and its population. 

Submitted on 24 September 2018 by TEAM THIERRY 

On behalf of RESPONDENT 

REPUBLIC OF KRONOS 


