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STATEMENT OF FACTS 

1. Fenoscadia Limited (“Fenoscadia” or “CLAIMANT”) is a corporation organized 

under the laws of the Republic of Ticadia (“Ticadia”), and is a wealthy mining and 

rare earths exploitation company. The Republic of Kronos (“Kronos” or 

“RESPONDENT”) is an underdeveloped country and is known for being an 

exporter of agricultural commodities.1  

2. On 30 June 1995, the Agreement for the Promotion and Reciprocal Protection of 

Investments (the “BIT”) was signed by Ticadia and Kronos. 

3. In March 1997, the Kronian Federal University published a report that a deposit 

of a high-value rare metal - Lindoro - was present in Kronos. Kronos began a 

competitive tendering process which involved the assessment of technical 

expertise and financial return. Fenoscadia was awarded a concession agreement 

(The “Agreement”). Fenoscadia was chosen because due to its high technical 

expertise - a trait common to all tenders - and financial return for Kronos. 2 

Fenoscadia has since been engaged in the extraction, processing and export of 

Lindoro, earning a tidy sum from their activities while contributing to Kronos’ 

revenue.  

4. From August 2008 until the Nationalist Party was elected in October 2014, 

Fenoscadia had virtual free rein in Kronos. Kronos did not have the ability, or, 

more importantly, the political will, to regulate Fenoscadia’s activities. Their 

activities were checked only by the Ministry of Agriculture, Forestry and Land, 

who had powers to inspect, issue certificates and collect information, but no 

powers to actually impose sanctions and enforce laws and regulations against 

Fenoscadia. During this period of time, Fenoscadia engaged in a multitude of 

environmentally detrimental activities; they profited enormously while destroying 

the environment and harming the health of the Kronian population, despite 

Fenoscadia making explicit commitments in the concession agreement towards 

sustainable extraction. Since exploitation of Lindoro was one of the largest 

economic vehicles in Kronos, the then-government of Kronos deferred to 

Fenoscadia, allowing them to continue their rapacious activities without censure. 

                                                 
1 ARfA, p.14, L.376 - 378 
2 SoUF, p.32, L.890 - 891 
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5. The status quo proved untenable for Kronian citizens. On 1 January 2015, a party 

that is extremely concerned with the Kronian environment and the health of 

Kronians - the Nationalist Party - assumed office.3 In order to halt the abuses of 

Kronos’s environment and population, a bill was passed to empower Kronos to 

protect its citizens and environment.4 This bill is the 2015 Kronian Environmental 

Act (KEA). 

6. The KEA compelled miners to protect the waters of the regions where mining 

took place; failure to do so would result in penalties, fines, an obligation to 

compensate for environmental damage and possible revocation of the mining 

license. 5  This was done through the establishment of the Ministry for 

Environmental Matters, which was tasked with the strict supervision of 

Fenoscadia’s activities, lest it continue to unjustly and illegally exploit Kronos’s 

environment.  

7. Shortly after coming into being, the Ministry for Environmental Matters 

discovered that the Rhea River - Kronos’s largest river - was heavily contaminated 

with toxic waste, a disaster for both the environment and people of Kronos. 

Consequently, an independent and comprehensive study was commissioned to 

identify the source of pollution. The resulting study, published by the Kronian 

Federal University, a university of good standing, found that the Rhea River has 

been heavily polluted by the heavy metal known as ‘graspel’ - believed by several 

international, independent academic bodies to cause cardiovascular diseases and 

microcephaly. 6  While graspel is released during by a certain range of mining 

activities, the study concluded that the exploitation of Lindoro - an activity 

exclusively carried out by Fenoscadia - is the direct, undeniable source of graspel 

contamination in the Rhea River. Furthermore, the study posited a link between 

the massively increased rates of cardiovascular disease and microcephaly and the 

presence of graspel in the water. After months of careful analysis following the 

study, it became clear to Kronos that the study’s results were true.  

8. In a decisive effort to prevent any further to the people of Kronos7, Presidential 

Decree No.2424 (“the Decree”) was issued, prohibiting, with immediate effect, the 

                                                 
3 SoUF, p. 34, L. 944 - 945 
4 SoUF, p.34, L.958 
5 SoUF, p.34 – 35, L.962 - 965 
6 SoUF, p.36, L.1000 - 1004 
7 ARfA, p.16, L.430 
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exploitation of Lindoro. This was done by revoking any and all licences to exploit 

Lindoro, a move clearly within the scope of the KEA, and affecting only 

Fenoscadia due to Fenoscadia being the sole company extracting Lindoro in 

Kronos.  

9. Subsequently, Fenoscadia brought a claim to the Kronian Courts (“Court claim”) 

where it sought an interim injunction and a declaration of unconstitutionality of 

the Decree.8 In doing so, it questioned the Decree’s reasoning and impact on 

Fenoscadia’s activities.9 When it soon became clear that Kronos was not planning 

to revoke the Decree so as to enable Fenoscadia’s incredibly reckless and harmful 

activities, Fenoscadia withdrew its appeal. Instead, Fenoscadia tried advancing a 

claim alleging an Art.7 BIT treaty breach (“Treaty claim”), while using essentially 

the same grounds of appeal.10 

10. Not once did Fenoscadia mention the disastrous impacts its activities have brought 

to Kronos. Fenoscadia must be held accountable and be compelled to help remedy 

the environmental damage it has caused.   

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
8 PO2, p.56, L.1529 - 1533 
9 ARfA, p.14, L.367 - 370 
10 Ibid. 
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STATEMENT OF ARGUMENTS 

I. PART 1: JURISDICTION 

11. It is submitted that the Tribunal does not have jurisdiction rationae personae to hear 

the dispute. Firstly, Ticadia is not CLAIMANT’S siège social. Secondly, 

CLAIMANT does not exert effective control over the investment. The application 

of the control test and siège social tests is justified by a literal interpretation of the 

BIT. Therefore, protection under the BIT cannot be sought. 

A. THERE ARE LEGAL GROUNDS FOR THE TRIBUNAL TO 

CONSIDER THE SIÈGE SOCIAL AND THE CONTROL TESTS 

FOR THE PURPOSES OF DETERMINING THE CORPORATE 

NATIONALITY OF THE CLAIMANT 

12. Art 1 (4) of the BIT defines an investor of a Contracting Party as “a Contracting 

Party, or a person or an enterprise of a Contracting Party, that seeks to make, is 

making, or has made an investment in the other Contracting Party's territory”. 

13. Art 31 (2) of the Vienna Convention on the Law of Treaties (“Vienna 

Convention”) requires that the interpreter to consider the “ordinary meaning” of 

a word or phrase, should the parties not give it a “special meaning”. 

Notwithstanding, the “ordinary meaning”, which is crucial to interpretation, the 

context and the object and purpose of a treaty need to be paid due respect. 

14. The phrase requiring interpretation is “enterprise of a Contracting Party”. A British 

dictionary defines it as “a business or company.”11A legal dictionary refers to it as 

“a group, driven by initiative and resourcefulness, incorporated or not, organized to 

conduct entrepreneurial activity” (emphasis added).12  

15. The prima facie corporate nationality test is whether incorporated under the laws of 

the relevant contracting party.13 However, the Tribunal cannot assess control as a 

relevant factor only if incorporation in the is the sole criterion for corporate 

nationality. 14  It is clear that both the general and legal definition support 

construing “an enterprise” as simply a unit of economic activity. Crucially, the 

                                                 
11 Oxford English Dictionary 
12 Black’s Law Dictionary  
13 Douglas, p. 289 
14 Hulley Enterprises Limited (Cyprus) v. The Russian Federation; McLachlan/Shore/Weiniger, p.203 
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meaning of “enterprise” does not necessitate or imply that an organization has to 

be incorporated in the Contracting State.  

16. A range of options were available to the Parties to ensure that incorporation was 

attributed as the sole test of corporate nationality. The could have provided 

“enterprise of a Contracting Party” with a special meaning, a common practice in 

investment treaty drafting.15 Furthermore, the Parties could have used the phrases 

“organized in accordance with the applicable law”, “constituted under the laws and 

regulations” or any other common formulaic expression that unequivocally implies 

the incorporation test. The omission of the Parties in creating a sole requirement 

of incorporation in such a way is therefore an informed choice supported by the 

literal construction of the provision in question.  

17. The case at hand is to be distinguished from Saluka v Czech Republic and Tokios 

Tokeles v Ukraine. In those cases incorporation was explicitly mentioned as the only 

applicable test. The definition in this case is materially different. By considering the 

control test, the Tribunal would not be imposing additional requirements on 

corporate nationality, but interpreting the silence of the given provision on the 

specific test/tests to be applied. Therefore, the Tribunal has legal competence to 

consider the control test. 

18. There are two reasons for the tribunal to consider these tests. Firstly, the cardinal 

rule of interpretation in international law has long been that the ordinary meaning 

of the words used carries utmost authority.16 Since the Parties decided to use an 

open-ended, flexible definition, to exclude further tests would contravene the 

Parties’ intentions. Therefore, the Tribunal should be open to considering the siège 

social and the control test. 

19. Secondly, by not considering the aforementioned tests would contravene the 

object and purpose of the treaty. It may be argued that the ‘’modern tendency’’ in 

investment arbitration is for jurisdiction to be expanded, not limited, as to afford 

maximum protection to the investors for the investment treaty regime to be 

sustained.17 However, this trend is exclusively supported by ICSID arbitration 

decisions, a treaty the Parties are not part of. The reason for that is the ‘’outer 

                                                 
15 For example, the North American Free Trade Agreement (Chapter Eleven), Section C, Art 1139  
16 Competence of the General Assembly for the Admission of a State to the United Nations, Advisory 
Opinion. 
17 McLachlan/Shore/Weiniger, p.191 
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limits’’ doctrine that stems from Art 25(2)(b) ICSID, which sets that foreign 

control can be used to expand jurisdiction, and implies it cannot be used to restrict 

it. Therefore, the comments in Wena Hotels Ltd v Egypt 18 and Tokios Tokeles v 

Ukraine19 carry no weight for the purposes of this case. In fact, following their 

reasoning would afford an unjustified level of protection to the Claimant. The 

preamble of the BIT recognises that this particular treaty regime exists for 

‘mutually beneficial business activity’ between the Parties. However, deciding to 

apply the incorporation test as the sole test for corporate nationality would be 

tantamount to a biased approach towards the Claimant. They would be afforded a 

level of protection, which does not strike the balance of protecting for competing 

interests required for business activity to carry mutual benefit. It is erroneous to 

assume the object and purpose of investment treaties to provide maximum 

protection to the investors, as the tribunal in Abaclat v. Argentina had done.20 This 

viewpoint is supported by the dissenting judge in the case, as he saw it as a 

subjective performance of the balancing act.21 Moreover, these conclusions are also 

supported in academic opinion by Professor Gazzini, as he argues that the Abaclat 

majority reduced the object and purpose to protection of investors . 22  It is 

necessary to consider the control and siège social tests in order to interpret the 

treaty in light of its object and purpose, so that a balance is interests is struck. 

B. CLAIMANT DOES NOT HAVE EFFECTIVE CONTROL OVER 

THE INVESTMENT 

20. The requirement of control is key to justifying the nexus between the investor and 

the investment, as an investor must have control over the investment.23 A leading 

authority on this matter is Aguas del Tunari v. Republic of Bolivia.24 It held that ‘control’ 

relates to legal control or the capacity to control and is a matter of ownership. As 

a matter of fact that should be determined by which entity/person holds the 

majority of the voting shares. It could, therefore, be argued that since the 65% of 

                                                 
18Wena Hotels Ltd v Egypt 
19 Tokios Tokelés v. Ukraine. 
20 Abaclat and Others v. Argentine Republic 
21 Abaclat v Argentina 
22 Gazzini, T, p. 139 
23 Douglas, p.300 
24 Aguas del Tunari, S.A. v. Republic of Bolivia 
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the voting shares are held by a private equity fund constituted under the laws of 

Ticadia, that corporate nationality of CLAIMANT is Ticadian.25  

21. However, it is submitted that the CLAIMANT corporate nationality is not 

Ticadian because de facto control is exercised by Kronian nationals. In S.D. Myers 

v Canada, SDMI was held to be in effective control of  ‘Myers Canada’ despite not 

having any shares in the business. The reason for this decision was that the majority 

shareholder of SDMI was the ‘authoritative voice’ in decision-making at ‘Myers 

Canada’.26 

22.  The facts of the case at hand are rather similar. Much like the majority stakeholder 

of SDMI in S.D Myers v Canada, Kronian nationals (apart from having 35% of the 

equity stake) ‘exert considerable influence over CLAIMANT‘S decision making’, 

particularly to do with mining activities in Kronos.27 Moreover, the authority of 

their contribution carries even more weight, as they have ‘experience and expertise’ 

in mining actives. Given that CLAIMANT shut down its operation in Ticadia in 

2010, thereby concentrating all its efforts on the activities in Kronos.28 Therefore, 

by being of  paramount importance to the sole business activity of CLAIMANT, 

the Kronian nationals exercise effective control over Fenoscadia Limited. 

C. ALTERNATIVELY, TICADIA IS NOT CLAIMANT’S SIÈGE 

SOCIAL 

23. The siège social test aims to ascertain the principal seat of a business. The key 

authority on this issue is Alps France and Trade AG v France. It lays out the following 

guidance for the determination of siège social: (1) if the company board of 

directors regularly meets there or if the shareholders’ meetings are held in the 

country; (2) if the management at the top of the company (the CEO) sits in the 

country; (3) if they have a certain number of employees working in the country; (4) 

if an address with phone and fax numbers based in the country are offered to third 

parties contracting with the company; and (5) if, for the maintenance of the 

physical location of the seat and related services, general expenses or overhead 

costs were/are incurred. 

                                                 
25 SoUF, p.6, L 898 - 900 
26 S.D. Myers, Inc. v. Government of Canada 
27 SoUF, p.7, L.905 - 908 
28 SoUF, p.12, L 931 - 932 
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24.  CLAIMANT have employees working in Kronos and incur costs for the 

maintenance of a physical location and related costs in Kronos.29 Admittedly, the 

shareholder meetings are in Ticadia and and the phone fax numbers provided are 

Ticadian. However, looking at the criteria holistically, it is clear that the tribunal 

understood siège social in a material and not formalistic sense.30 In material terms, 

it is only evident from the facts that the costs incurred for a physical location and 

services are in Kronos, as the exploitation centre is there and they have contractual 

obligations win Kronos.31 Moreover, the CEO increasingly travels to Kronos on 

business trips and the board of directors favours the interests in Kronos.32 This all 

shows that the country where the business activity principally takes place and is 

directed at is Kronos. Moreover, given that the definition focused on the material 

presence, and that there is no evidence that a physical seat of the CLAIMANT is 

maintained in Ticadia, Ticadia is not CLAIMANT’S siège social. 

25. As a matter of law, the Tribunal has the legal competence and should consider the 

control and the siège social tests. CLAIMANT does not have effective control 

over the investment, as Kronian nationals effectively run the business. 

Alternatively, Ticadia is not CLAIMANT’S siège social. Therefore, CLAIMANT 

fails to meet the definition of corporate nationality as per Art. 1(4) of the BIT 

(‘enterprise of a Contracting Party’). The tribunal does not have jurisdiction rational 

personae over this dispute. 

 

 

 

 

 

 

 

 

                                                 
29 SoUF, p.11, L.929; SoUF, p.33, L.1013; SoUF, p.9, L.916 
30 Bungenberg/Greibel/Hobe/Reinisch, p. 645. 
31 SoUF, p.33, L.1013; SoUF, p.9, L.916 
32 SoUF, p.12, L.937 
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II. PART 2: ADMISSIBILITY 

26. CLAIMANT, in its submission that its claims are admissible, argued that Art.11 

BIT– a-fork-in-the-road (FITR) clause – is inapplicable to CLAIMANT’S claims, 

and that the submission of the dispute to RESPONDENT’S State Courts does not 

constitute an (irrevocable) election under the FITR. CLAIMANT refuses to 

acknowledge that the Court claim is essentially the same as the Tribunal claim; 

otherwise, CLAIMANT would be precluded from advancing the current claims in 

this Tribunal. RESPONDENT believes that the FITR clause should be given 

effect and that CLAIMANT’s claims should be inadmissible for the following two 

reasons. 

27. Firstly, CLAIMANT’S submissions to the State Courts constitutes a dispute within 

the meaning of the BIT and this is the same dispute that the Tribunal is asked to 

consider. 

28. Alternatively, RESPONDENT urges the Tribunal to give effect to the FITR 

clause, which should be seen as indicative of the intention of Parties, in line with 

the purpose of FITR clauses and the need to give them adequate scope.  

A. THE CLAIM MADE TO THE STATE COURTS IS THE SAME 

CLAIM AS THE ONE MADE IN THIS TRIBUNAL 

29. It should be noted that the dispute brought to the State Courts is one that falls 

under the definition of the BIT.  Art.11 BIT defines an investment dispute as a 

dispute “relating to…(a) an investment agreement…; (b) an investment 

authorization…; or (c) an alleged breach of any right conferred…by this 

agreement”. The Court claim is brought in direct response to the Decree; the 

Decree involved the revocation of license, and is alleged by CLAIMANT to be 

expropriatory. In attempting to declare the decree unconstitutional and suspend it, 

it is to raise an issue with the revocation of the license – falling most neatly into 

(b). Further, as will be discussed below, the Court claim involved a questioning of 

the Decree’s reasoning and impacts caused; this constitutes part of the analysis of 

whether the Decree is expropriatory in nature as defined in Art.7 BIT. Thus, the 

Court claim can easily be classified under (c) as well. 

30. One of the most common ways to resolve FITR cases is to look at the 

“fundamental basis” of the claim – Vivendi I (Annulment) and Pantechniki. While 

Tribunals used to rely on the contract/treaty distinction in the past – Vivendi I 



 

 10 

(Annulment) discussed the possibility of a breach in contract not being a treaty 

breach – Pantechniki held that it is more important to look at the subject matter 

rather than the legal basis. This was upheld in subsequent cases such as Bivac.  

31. The idea behind the “fundamental basis” test is to prevent the same claim from 

being brought in parallel proceedings (emphasis added) and in determining 

whether claims are fundamentally identical, it is to ask whether the claims have the 

same normative source. The arbitrator in Pantechniki specifically rejected the 

contention that treaty claims are inherently different from contractual claims (and 

by extension, other types of domestic claims) and that only with the seeking of the 

same relief, should claims be labelled as “identical”. An argument that relies on 

establishing the difference in relief sought and the “labelling” of the claim – treaty 

or contractual – in order to distinguish claims is one that does not hold much 

water, since this is an argument by “labelling” rather than by “analysis”. Instead, it 

is to look at the foundation of the claim and “whether it has an autonomous 

existence outside the contract”. 

32. In Pantechniki, this test was applied to give the FITR clause legal effect, as “[t]he 

Claimant's grievance [in the Tribunal]…arises out of the same purported 

entitlement that it invoked in the contractual debate”, and whether the claims have 

the same “normative source”. In this case, the Claimant alleged that the 

Respondent had allocated risk to themselves in the event of civil unrest, which did 

in fact occur. They advanced a claim for compensation in the state courts, and 

subsequently asserted a BIT breach in order to seek compensation from an 

investment tribunal. It was held in both cases that the claim was contractual since 

it dealt with the contractual undertaking of assumption of risk. Thus, the mere fact 

that a contractual claim was thereafter treated as a treaty claim did not remove its 

contractual foundation; labels are but a prima facie indication of the nature of the 

claim. The Tribunal also rejected the “essential basis” test proposed by Albania – 

that claims are only the same if the factual predicates and the remedy sought are 

the same. This means that what this Tribunal ought to consider, is the normative 

basis of the claims, rather than the remedy sought, or the facts submitted. 

33. Bivac further developed this line of analysis, clarifying how the normative basis of 

a treaty claim is not necessarily treaty-based but depends on whether the question 

of a treaty breach can be independently determined. This case involves the 



 

 11 

contract/treaty distinction; it was held that, in order to determine whether there 

has been a treaty breach, the Tribunal had to “interpret and apply the contract”, 

such that the “fundamental basis” of the treaty claim is in fact contractual. Given 

that a question of treaty breach turned on “the meaning and effect of the 

Contract”, there is no “independent standard” by which a treaty breach is to be 

judged. As stated in Bivac, “if the Tribunal were to find no breach of the Contract, 

there would be no breach of the BIT”. Applying this reasoning to Pantechniki, it is 

clear that whether the Respondent state in Pantechniki was due to compensate the 

Claimant Investor under BIT falls to be determined by the question posed to the Courts, 

which was whether there was a contractual agreement to allocate risk. 

34.  It is suggested that this connection was not present in the many cases where an 

FITR clause was held not to preclude Tribunal claims, and it is what sets the 

current case apart. Two examples will be considered: Middle East Cement and Lauder. 

In Middle East Cement, it was held that the domestic court action alleging the nullity 

of the auction of the Claimant’s ship did not concern “an obligation of the [State] 

under [the] Agreement” and thus did not constitute a dispute within the meaning 

of the Egypt-Greece BIT. In Lauder, it was held that the FITR clause was not 

invoked because the Court claim involved the breach of the Share Purchase 

Agreement (a contractual breach) whereas the Tribunal was made to consider 

treaty breaches (expropriation, full protection and security, and fair and equitable 

treatment). The tribunals ultimately did not uphold the FITR clauses in Middle East 

Cement and Lauder: the claims advanced in the respective state courts had no 

substantive relation to the claim advanced in the tribunal. Notably, Middle East 

Cement failed to show that the state court claim would fall within the scope of the 

dispute-resolution clause of the treaty (much less establish a connection with any 

obligation contained within the treaty) while it is difficult to see how a Share 

Purchase Agreement breach would relate to the treaty obligations allegedly 

breached (which contain standards and obligations beyond those encapsulated in 

the Agreement).  

35.  Pantechniki, Bivac, Middle East Cement and Lauder elucidate an important principle: 

if the determination of a treaty claim is intricately linked to a question posed to the 

State Courts, then they are essentially the same claim and share the same normative 

basis. Put another way, if a putative treaty claim is contingent upon a state of affairs 

that is the subject of a contractual dispute in a State Court, then both claims are 
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the ‘normatively’ the same. Thus, if a treaty claim and contract claim ask the 

respective fora to consider the same question, and to exercise their adjudicative 

power in the same way, they are considering the same claim within the purposes 

of the FITR clause, since this reflects the parallelism of these claims.  

36.  In this case, the State Courts was asked to consider two main issues: the granting 

of interim relief, and a declaration that the Decree was unconstitutional due to 

violation of legislative due process. The primary claim that the Tribunal has been 

asked to consider is Art.7 BIT – Expropriation. For unconstitutionality, it is 

obvious that the findings from the State Courts are directly relevant to the 

determination of whether there is a treaty breach. Art.7 BIT couches the obligation 

not to expropriate with a qualification “exception for a public purpose, in 

accordance with due process of law, in a non-discriminatory manner and on 

payment of due compensation”. This means that whether a purportedly 

expropriatory measure by the State is in fact, expropriatory, depends on the answer 

given by the State Court – whether the Decree was itself in accordance to due 

process of law. Interpretation of the treaty would have to involve interpretation of 

RESPONDENT’S domestic constitutional law; fundamentally, both the Court 

claim involving constitutionality, and the future treaty claim have the same basis, 

and are asking the same question: is the Decree made according to the due process 

of law? 

37.  In addition, it is submitted that while the Court claim prima facie involves only 

interim relief and a constitutional challenge, the arguments made during the Court 

proceedings further support the contention that the Court claim is intricately 

linked the subject matter of the present dispute. The constitutional challenge 

addresses the issue of the lawfulness of the allegedly expropriatory measure; other 

components, such as whether the measure is made in a “non-discriminatory 

manner” remain. 

38.  During the Court claim, CLAIMANT “directly question(ed) the Decree’s 

reasoning and the impacts it supposedly caused CLAIMANT’S activities”. Doing 

so is reminiscent of the test of expropriation as described in Metaclad, as well as the 

process of determining whether the Decree was “non-discriminatory” as enshrined 

in Art.7(1) BIT. Metaclad describes expropriation as including “covert or incidental 

interference with the use of the property”, while Siemens held that discrimination is 
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found by looking at “the impact of the measure on the investment”. The 

consideration of the Decree’s rationale and impacts – likely to be part of the non-

discriminatory test – shows that the court is concerned with the same matters as 

this Tribunal, and the question posed to the court is likely to be similar. Since the 

same issues are put forward in the Court claim as in the Treaty claim, it is 

reasonable to argue that these claims proceed on the same normative basis as each 

other, since they are essentially considering the same matters, and answering the 

same question. One matter that is almost certain, is the parallelism between the 

Court claim and the Treaty claim. 

39. The consideration of the Decree’s rationale and impacts can be seen as part of the 

claim for interim relief; this reading also furthers the parallelism between the claim. 

While it is unclear how interim relief is granted in RESPONDENT’S jurisdiction, 

comparing the granting of interim relief in other jurisdictions shows that most 

interim relief claims involve looking into the merits of the primary claim. In US 

federal courts, whether interim relief is to be granted depends on the application 

of the Winter33 test which sets out four requirements: (1) the Claimant is “likely to 

succeed on the merits”; (2) the Claimant is “likely to suffer irreparable harm in the 

absence of preliminary relief”; (3) the “balance of equities tips in [the Claimant’s] 

favour”; and (4) an “injunction is in the public interest”. In UK jurisprudence, the 

test laid out by Lord Diplock in American Cyanamid is often used, which states34: (1) 

whether there is a serious question to be tried; (2) what would be the balance of 

convenience of each party should the order be granted; and (3) the presence of any 

special factors. Essentially, the governing principle is that “if damages in the 

measure recoverable would be [an] adequate remedy and the defendant would be 

in a financial position to pay them, no interim injunction should normally be 

granted, however strong the plaintiff’s claim appeared to be at that stage”. While 

the test would definitely differ across jurisdictions, it is evident that there must be 

a prima facie assessment of merits, generally, in order to determine whether an 

injunction ought to be granted. Indeed, one can perceive the process of 

“questioning the Decree’s reasoning and…impacts” as forming the process of 

deciding whether to grant interim relief. Yet, this only demonstrates that the 

exercise done by the State Courts would be the same as the exercise requested of 

                                                 
33 Peng/Bento, p.261 - 262 
34 Ramlugon 
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the Tribunal. Just like in Pantechniki, since adjudication in both fora involves the 

same process, and the question posed to the court is likely to be the same, and the 

same issues will be under consideration, the claims may share the same normative 

basis. At the very least, they are extremely similar.  

40. Conversely, it may be argued that the consideration of the same matters may not 

be indicative of similarity of claims. To this end, the withdrawal of claims from the 

State Courts is particularly meaningful; after the announcement that “the Decree 

would not be revoked”, CLAIMANT withdrew its appeal to Kronos’ Circuit 

Court. RESPONDENT urge the Tribunal to consider the illogicality of such an 

action; the State Court claim is one for interim relief - temporary relief, essentially 

– and would in no case affect any claim in this Tribunal. In principle, interim relief 

– notwithstanding the above argument that the Court claim is fundamentally the 

same as the Treaty claim – would be beneficial. This is because immediate relief 

can mitigate losses which would be useful given that arbitration timelines work 

slower; for instance, there was a period of six months between receipt of 

arbitration and the second procedural order (10 December 2017 to 26 June 2018).35 

There was no logical reason for the withdrawal of a claim for interim relief, 

particularly when this Tribunal was not asked to give interim relief. 

41.  It is evident that the withdrawal of the Court claim is directly linked to the 

announcement that the Decree would not be revoked. Theoretically, it does not 

matter that the Decree will not be revoked in a claim for interim relief (emphasis 

added); what is at issue here is most likely the appearance of bias. This reflects that 

CLAIMANT does not find RESPONDENT’S State Courts suited to answer the 

question posed to the State Courts; there is a belief that the Tribunal is better 

poised to answer it. Thus, this implies that the question posed to the State Courts 

and the Tribunal are similar if not the same, and subsequently there is a conscious 

choice made as to which forum would be best suited to address the CLAIMANT’S 

claim. CLAIMANT is therefore essentially forum shopping in contravention of 

the FITR clause – not for another jurisdiction, but for another type of forum from 

the international order altogether, which the Tribunal should not uphold. 

42. As seen from above, the questions posed to the State Courts, and the proceedings 

in the State Courts are the same as those expected of the Tribunal, and the 

                                                 
35 SCC Confirmation, p.9, L.240; PO No.2, p.55, L.1494 
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determination of the treaty claim of an Art.7 BIT breach rests on determining the 

constitutionality of the Decree. In Bivac’s words, these claims are the same since if 

the State Courts were to find violation of legislative due process, there would be 

likely to be a breach of the BIT – the standard that will ultimately be used by the 

Tribunal is still a domestic one, and not an “independent standard”. As McLachlan, 

Shore and Weiniger point out, the claims with the same “fundamental basis”36, 

need not necessarily be of the same legal basis; this is particularly poignant in cases 

involving application of domestic constitutional and administrative principles. 

B. READING DOWN AN FITR CLAUSE IS CONTRARY TO THE 

PURPOSE OF FITR CLAUSES AND IS NOT A GOOD-FAITH 

READING OF THE TREATY.  

i. Reading down an FITR clause is contrary to the purpose of FITR 

clauses 

43. Whether it can be convincingly proven that the normative bases of the Court claim 

and the Treaty claim are the same, it is submitted that to recognize these claims as 

separate disputes under Art.11 BIT is contrary to the purpose of FITR clauses. In 

Lauder, it was held that the purpose of FITR clauses is to preclude parallel 

proceedings. 

44. In this case, it is evident that the same issues are put forward for the State Courts 

and the Tribunal to consider. As mentioned by RESPONDENT, the grounds on 

which CLAIMANT argued in the court claim are essentially the same as those 

submitted to this Tribunal. To allow both claims to proceed due to slight 

differences in legal and normative bases is to ignore that other apparent parallel 

features between the subject matter and reasoning processes of both claims. Such 

an approach is artificial and overly formalistic, and would encourage “double-

dipping” in different fora, since slight, technical differences would easily defeat a 

finding that these claims are artificial. This renders FITR clauses otiose, since most 

claims advanced in state courts will not be couched in treaty terms and would differ 

from treaty claims slightly – especially since Court claims would be more focused 

on applying domestic law and domestic law standards. This defeats the purpose of 

having FITR clauses. 

                                                 
36 McLachlan/Shore/Weiniger, p.113 
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45. In addition, FITR clauses prevent parallel proceedings for reasons of expediency 

and efficiency. To allow very similar claims that look into the same legal questions 

– but are not identical only on the most formalistic or technical sense - to proceed 

simultaneously would be inexpedient, going against the purpose of an FITR clause. 

In this case, given that the proceedings in the Tribunal and the Courts will be taking 

place in the same manner, and deal with the same subject matter, it should be 

sufficient to find that these claims are part of the same dispute, and allow the FITR 

clause to preclude the submission of the Treaty claim, which is essentially a 

reiteration of the Court claim. It would be extremely inexpedient to again, analyze 

the Decree’s reasoning and impacts, especially given past instances of international 

tribunals having disagreed with a domestic court’s interpretation of existing 

domestic law, such as in Aguas v Bolivia, CGE v Argentina, and Mondev v U.S.37, which 

can lead to inconsistent awards. 

ii. A good-faith interpretation would not render an FITR clause otiose 

46. Further to the argument above - that claims should be held as being part of the 

same dispute as long as the subject matter and the reasoning process involved in 

the two claims are similar – this is a reading that would make for a good-faith 

interpretation of the treaty38. As mentioned above, State Courts are generally meant 

for the application of domestic law while Tribunals are generally meant for the 

application of international law; this makes the finding of “identical” claims very 

restricted, because they are institutionally meant for different purposes.  

47. Art.31(1) VCLT requires treaties to be interpreted in “good faith” and this 

requirement is elucidated by Turner39 to mean that clauses ought to be given 

effective scope. This is seen through an application of the principle of verba aliquid 

operari debent, which means that “words should have some effect”, as operated in 

cases such as Autopista v Venezuela. After all, Parties generally do not intend for 

clauses to be included in a BIT only to be rendered otiose.40 The inclusion of an 

FITR clause – a restriction on the action an Investor can bring – is often made up 

by the broad dispute-settlement clause in quid pro quo. In this case, Art.11 BIT can 

be said to be an extremely wide dispute settlement clause. An investment dispute 

                                                 
37 Fauchald 
38 Hek 
39 Turner, p.177 
40 Wegen/Markert, p.279 - 280 
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is said to include a dispute “arising out of or relating to (investments)”; this would 

include most claims that can establish a link to an investment. Thus, it is only 

appropriate for the Tribunal to determine whether claims are part of the same 

dispute in a more “relaxed” manner, and allow the Court claim and the Treaty 

claim – both so obviously dealing with the same subject matter and the same legal 

tests and legal questions – to be considered as part of the same dispute.  
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III. PART 3: EXPROPRIATION 

A. MEASURES TAKEN BY RESPONDENT WERE POLICE POWERS 

AND THEREFORE NON-EXPROPRIATORY RESPONDENT’S 

ACTIONS ARE BONA FIDE AND NON-DISCRIMINATORY 

48. The actions taken by RESPONDENT were clearly police powers, entitling 

CLAIMANT to no compensation whatsoever. Saluka v Czech Republic established 

that police powers customarily expected to be exercised by the state will not 

generally be considered expropriation: “It is now established in international law 

that States are not liable to pay compensation to a foreign investor when, in the 

normal exercise of their regulatory powers, they adopt in a non-discriminatory 

manner bona fide regulations that are aimed at the general welfare”.41 

49. While there is some ambiguity as to what constitutes police powers, measures to 

protect the public health have historically been considered as such,42 particularly 

environmental measures undertaken to protect public health.43 Should Lindoro be 

established as a threat to public health and RESPONDENT be shown to have 

exercised their police powers in good faith and in a non-arbitrary manner, it is 

submitted that CLAIMANT’S suit against RESPONDENT cannot be sustained.   

i. Graspel poses a risk to Public Health 

50. Decree 2424 was made in a bona fide manner in reaction to a clear and present 

danger to public health.  

51. While the link between graspel and incidences of microcephaly and cardiovascular 

disease (“CVD”) is not yet conclusively established, there is evidence adduced by 

the Kronian Federal University report as well as international academic opinion 

that asserts such a causal link exists.44 Additionally, there is circumstantial evidence 

that CLAIMANT’S activities have resulted in higher rates of CVD and 

microcephaly, it is unreasonable for CLAIMANT to assert that the pollution of 

the Rhea River with graspel is completely coincidental to the increased rate of CVD 

and microcephaly among the surrounding population. Thus, CLAIMANT must 

                                                 
41 Saluka v Czech Republic 
42 JB Moore, p. 751 
43 E.g. Chemtura v Canada 
44 Exhibit 4, L.1401-1418; SoUF, L.1000-1004. 
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accept that in their exploitation of Lindoro had a negative causal effect on the 

surrounding environment which posed a risk to health. 

52. It is submitted that this constitutes sufficient proof that graspel poses a risk to 

public health, and therefore there is sufficient evidence on which to base a police 

action.  

ii. RESPONDENT has solid scientific grounds for its belief that Graspel 

poses a risk to public health 

53. The report45 produced by the Kronian Federal University is good science and a 

reasonable foundation on which to base policy.  

54. There is no evidence to impugn the report produced by the Kronian Federal 

University as a political sham or anything but accurate and unbiased. The facts in 

this case are analogous to those in Methanex v United States. In that case, the 

California State Senate – a state known to advance environmental causes 46  - 

commissioned and paid for a study by a public, state-funded institution, the 

University of California, to examine the environmental and health effects of a 

chemical additive. The tribunal found that there must be some credible evidence 

of bias to impugn the University of California’s findings.47 The mere fact that the 

institution and study were state-funded was not a factor. 

55. Similarly, although the Kronian Federal University is a public, state-funded 

institution48 and the report itself was funded by RESPONDENT, this alone is not 

adequate evidence to prove the report is biased in favour of RESPONDENT’S 

interests.49 Further proof is required that the researchers in the study itself were 

somehow biased against CLAIMANT. As of present, CLAIMANT has not 

produced any evidence to that effect. 

56. On the facts given there is no way to determine to what degree the report’s 

contents were subject to scientific scrutiny, e.g. peer review, cross-examination, 

etc. Given Methanex’s emphasis on the rigour of the University of California’s 

report when considering whether the Respondent in that case had adequate 

scientific evidence for their policy, if the Kronian Federal University study was no 

                                                 
45 Exhibit 4. 
46 Methanex v United States. 
47 Ibid. 
48 SoUF, L.879-880. 
49 Methanex v United States 



 

 20 

peer reviewed, publicly scrutinised etc., this would seem to pose an impediment in 

the present case. However, on this point, the facts of the instant case diverge from 

Methanex in one key regard: the most important part of the Kronian Federal 

University study was its finding that graspel has contaminated the Rhea River, not 

its findings with regards to the relationship between graspel, CVD and 

microcephaly.  

57. The claims made by the Kronian Federal University study were several degrees less 

complex and less controversial than the claims made by the University of 

California’s study in Methanex. Methanex’s facts dealt with contamination of 

groundwater by a chemical, comparisons between various chemicals, potential 

health effects on the population, and an economic analysis.50 The Kronian Federal 

University study dealt primarily with a survey of the health of the population 

surrounding the Rhea River and the contamination of the Rhea River with graspel.  

58. It would therefore be unreasonable to insist that the Kronian Federal University 

study undergo an extremely rigorous scientific inquiry when its claims are primarily 

simple, statistical, yes-or-no claims. Although there is one complex claim – the 

assertion that the pollution of the Rhea River is due to CLAIMANT’S activities – 

there is no evidence whatsoever produced by CLAIMANT or any other entity to 

cast doubt on the claim.51  

59. The scientific literature regarding graspel’s effect on health is still being developed, 

however, the fact that the science is currently unsettled is not a barrier to their use 

of police powers. 52  What matters is that RESPONDENT’s actions were 

“motivated by the honest belief, held in good faith and on reasonable scientific 

grounds”53 that graspel has contaminated the Rhea River and poses a risk to public 

health.  

60. Based on the above, it is submitted that such a good-faith, honest belief based on 

reasonable scientific grounds was present when RESPONDENT promulgated 

Decree 2424. 

iii. Decree 2424 is non-discriminatory  

                                                 
50 Methanex v United States 
51 PO2, p.56, L.1541-1546 
52 Methanex v United States 
53 Supra note 46. 
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61. There is a proven link between Lindoro extraction and the presence of graspel in 

the Rhea River.54 While other mining activities could release graspel into the river, 

the link is proven only in this one case (emphasis added).  

62. CLAIMANT was the only company mining Lindoro. Therefore, the fact that only 

CLAIMANT was affected by Decree 2424 is a matter of happenstance rather than 

any animus towards them and should not be considered discriminatory for that 

reason. To suggest that a sovereign state cannot exercise police powers where an 

entity occupying a monopolistic position is causing damage to the population 

would be absurd. An entity occupying a monopoly position should not be entitled 

to special treatment by virtue of their monopoly.  

63. Furthermore, the purported existence of ongoing negotiations to form a joint 

venture between RESPONDENT and the Republic of Ibi to resume exploitation 

should not be considered evidence of unjust discrimination against CLAIMANT.55 

64. The only proof adduced by CLAIMANT thus far in support of the supposed joint 

venture is a single magazine Art quoting “unofficial sources” and “local media”.56 

There is no evidence from official channels or other, more reputable sources to 

confirm the existence of the alleged joint venture negotiations. RESPONDENT 

submits that the evidence produced by CLAIMANT is insufficient to establish the 

actual existence of any supposed joint venture between RESPONDENT and the 

Republic of Ibi. 

65. However, even if such an agreement did exist, this cannot be considered proof of 

unjust discrimination against CLAIMANT. RESPONDENT has made no secret 

of the fact that it wishes Lindoro mining to be reinstated and has even been willing 

to open negotiations with CLAIMANT to that effect.57 RESPONDENT’S actions 

have not been motivated by a desire to stop Lindoro mining, but rather by a desire 

to stop the pollution associated with the mining; RESPONDENT has, for 

example, made international commitments to make the extraction of Lindoro 

sustainable rather than environmentally damaging.58 It should therefore come as 

no surprise if RESPONDENT has entered into negotiations with other, similarly 

                                                 
54 Exhibit 4, L.1390. 
55 Exhibit 7 
56 Exhibit 7, L.1476-1481. 
57 PO3, p. L.1644 -1647. 
58 Exhibit 7, L.1473-1474. 
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environmentally sensitive entities such as the Republic of Ibi, to jointly oversee the 

sustainable extraction of Lindoro.  

66. In addition, RESPONDENT notes that almost one year has elapsed between the 

promulgation of Decree 2424 and the report of the alleged joint venture 

negotiations with the Republic of Ibi.59 Unless CLAIMANT can produce evidence 

that RESPONDENT was embroiled in a scheme with the Republic of Ibi from 

the start or assert that the Lindoro site should remain permanently vacant, it is 

difficult to see how the alleged joint venture negotiations would point to unjust 

discrimination against CLAIMANT. 

67. Based on the above, it is submitted that the police powers were executed in a non-

discriminatory manner.  

iv. No specific claims have been made to CLAIMANT to induce 

legitimate expectations 

68. Environmental regulations, contra Santa Elena v Costa Rica, have been shown to be 

police measures rather than expropriatory in nature, so long as specific 

commitments were not given so as to induce legitimate expectations by the 

claimant. The general principle is stated in Thunderbird v Mexico: “…the concept of 

‘legitimate expectations’ relates, within the context of the NAFTA framework, to 

a situation where a Contracting Party’s conduct creates reasonable and justifiable 

expectations on the part of the investor (or investment) to act in reliance on said 

conduct, such that a failure by the NAFTA Party to honour those expectations 

could cause the investor (or investment) to suffer damages”.60 

69. While some statements have been made in support of CLAIMANT’S activities in 

RESPONDENT’S territory, they are not of sufficient calibre to form the 

foundation of a legitimate expectation. In prior cases where specific statements 

made by one party of another have been found to prejudice their position, those 

statements have always been specific. For example: in Revere Copper v OPIC, explicit 

contractual assurances were made by the host state not to increase taxes or 

royalties; in Metalclad v Mexico, the Mexican federal government assured the 

claimant that they had all the necessary permits to commence their investment and 

                                                 
59 See: Exhibit 5, L.1446; Exhibit 7, L.1466. 
60 Thunderbird v Mexico  
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construction;61 in Tecmed v Mexico, explicit assurances were made to, inter alia, keep 

in force any permits, licences, etc. required for the operation of a landfill.62 

70. No analogous claims have been made by RESPONDENT towards CLAIMANT. 

While the SoUF states that RESPONDENT publicly stated that a lack of a specific 

regulatory framework would not threaten CLAIMANT’S activities,63 on analysing 

the actual statements made,64 it is difficult to see how they can be interpreted as 

anything other than general political statements of support. At no point was a 

specific claim made towards CLAIMANT that environmental regulations would 

not come into being. On the contrary, the Agreement explicitly contemplated the 

fact that new laws could be added at some point in the future, and that they would 

automatically be incorporated into the agreement.65  

71. Even if there are other, unpublished, specific statements made to CLAIMANT to 

the effect that the lack of a specific regulatory framework would not affect their 

investment, it is submitted that CLAIMANT would still lack a reasonable basis for 

such a belief. Countervailing factors are set against any such expectation. In the 

Agreement itself, a commitment towards “good practices and sustainable 

exploitation of LINDORO” is present, along with mandatory inspections by the 

Ministry of Agriculture, Forestry and Land,66 and Art.9 BIT makes explicit that 

relaxation of health, safety or environmental measures is inappropriate in order to 

encourage investment. With these fundamental instruments underlying 

CLAIMANT’S activities in RESPONDENT’S territory, it is submitted that 

CLAIMANT cannot reasonably believe, or be protected against, environmental 

measures as they are implemented in the future.  

v. Measures enacted by RESPONDENT are proportional  

72. The measures enacted by RESPONDENT are proportionate to the desired result. 

In Azurix v Argentina, the courts adopted the jurisprudence of the European Court 

of Human Rights with regards to proportionality, arguing that any measures taken 

by the RESPONDENT must be proportionate to the desired aim. 67 

                                                 
61 Metalclad v Mexico 
62 Tecmed v Mexico 
63 SoUF, L.938-943. 
64 Exhibit 3 
65 Art. 2.1, 2.2.1 of Agreement 
66 Art. 2.2 of Agreement 
67 Azurix v Argentina 
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Environmental issues have been given substantial weight in prior arbitral awards.68 

In the instant case, as discussed above, graspel presents a clear and present danger 

to public health; the contamination of the Rhea River by graspel is definitively 

caused by Lindoro mining; there are sound scientific grounds for such a belief; the 

measures have not been applied in an unjust, discriminatory manner; and 

CLAIMANT lacks any legitimate expectations that RESPONDENT would not 

enact environmental protection laws.  

73. On these facts, it is therefore submitted that Decree 2424 is a proportionate 

measure taken by RESPONDENT to protect the general welfare, specifically, the 

environment and public health. 

74. For the reasons above, Decree 2424 as enacted by RESPONDENT is clearly a 

police power designed to protect the general welfare. Claims of expropriation are 

unfounded and CLAIMANT is not entitled to any compensation.    

B. CLAIMANT HAS ONLY BEEN TEMPORARILY DEPRIVED OF 

ITS INVESTMENT 

75. Should it be the case that CLAIMANT’S actions are not considered a police action, 

it is submitted that the alleged expropriation is of a temporary nature, insufficient 

to give rise to a claim in expropriation.69 Authority from LG&E v Argentina states: 

“similarly, one must consider the duration of the measure as it relates to the degree 

of interference with the investor’s ownership rights. Generally, the expropriation 

must permanent, that is to say, it cannot have a temporary nature, unless the 

investment’s successful development depends on the realization of certain 

activities at specific moments that may not endure variations”70 and “thus, the 

effect of the Argentine State’s actions has not been permanent on the value of the 

Claimants’ shares, and Claimants’ investment has not ceased to exist. Without a 

permanent, severe deprivation of LG&E’s rights with regard to its investment, or 

almost complete deprivation of the value of LG&E’s investment, the Tribunal 

concludes that these circumstances do not constitute expropriation”.71 

76. CLAIMANT is a mining company. A request for arbitration was filed a little over 

one year from the revocation of the Agreement. CLAIMANT has not alleged that 

                                                 
68 Methanex v United States 
69 SD Myers v Canada 
70 LG&E v Argentina 
71 Ibid., at para.  
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a crucial time window was missed, or some opportunity undermined other than 

the opportunity to continue normal business activities. Further, despite the 

wording of ‘immediately and irrevocably’ (emphasis added) used in Decree 2424,72 

RESPONDENT has been willing to and actively attempting to negotiate with 

CLAIMANT to reinstate the licence, 73  subject only to the condition that 

CLAIMANT acknowledge responsibility and pay for damage caused by its 

contamination of the Rhea River with graspel – something CLAIMANT is already 

obliged to pay for under the Agreement vis-à-vis the Kronian Environmental Act74 

and, in principle, obliged to pay for under the BIT.75 

77. In these circumstances, it is difficult to see how the actions taken by 

RESPONDENT are permanent or ‘lasting’ enough to result in expropriation. The 

mining facility lies dormant, but intact and valuable as such. The licence has been 

terminated because of misconduct by CLAIMANT, but not with permanent effect.  

78. It is therefore submitted that a claim of expropriation with regards to the mining 

facility is specious; at present, the termination of the Agreement can only be 

characterised as a temporary suspension.  

 

   

 

 

 

 

 

 

 

 

 

                                                 
72 Exhibit 5, L.1437. 
73 PO2, para 6. 
74 Exhibit 5, L.1432 - 1433, in tandem with Exhibit 2, L.1307 - 1311. 
75 Art.9(2) BIT 
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IV. PART 4: ADMISSIBILITY OF COUNTERCLAIMS 

79. RESPONDENT, in its counterclaim is seeking damages for environmental 

damage caused by CLAIMANT'S Lindoro-exploitation activities. 

RESPONDENT justifies the sum total cost of USD 150,000,000 as a direct 

consequence of CLAIMANT’S breach of Art.9(2) BIT. 

80. RESPONDENT will advance two main submissions. Firstly, that CLAIMANT 

breached Art.9(2) BIT, and that the Tribunal has jurisdiction over the 

counterclaim. Art. 9(2) can be meaningfully construed as imposing enforceable 

environmental treaty obligations on CLAIMANT, which it has not fulfilled. Thus, 

based on Art.5(1)(iii) of the SCC Rules and Art. 11 BIT, RESPONDENT requests 

the Tribunal to order CLAIMANT to pay RESPONDENT compensation for the 

damages caused by CLAIMANT, of no less than USD 150,000,000, with the final 

amount to be determined once the full costs can be accurately assessed.  

81. Secondly, it is submitted that RESPONDENT’S counterclaims have sufficient 

connexion with the primary claim. Thus, the counterclaims are admissible. 

A. CLAIMANT’S BREACH OF BIT CONSTITUTES VALID 

GROUNDS FOR THE COUNTERCLAIM  

82. Without prejudice to the jurisdictional objection that CLAIMANT is not an 

investor under the BIT, RESPONDENT submits that the Tribunal has 

jurisdiction over counterclaims if it is found that the Tribunal has jurisdiction over 

the dispute. 

i. The BIT allows for counterclaims 

83. The Tribunal may conclude that their jurisdiction extends to counterclaims even 

in the absence of an express grant of jurisdiction in the underlying investment 

treaty; other international courts and tribunals such as the ICJ and the 

International Tribunal for the Law of the Sea have all adopted procedural rules to 

adjudicate counterclaims, even though they are not explicitly provided for in their 

constituent instruments. In the instant case, Art. 11 BIT defines an investment 

dispute as “a dispute...arising out of or relating to (a) an investment agreement…; 

(b) an investment authorisation…; or (c) an alleged breach of any right 

conferred...by [the BIT] with respect to an investment. In the Counterclaim, 

RESPONDENT is alleging a breach of a BIT obligation, and regards its claim as 
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falling under (c) based on the ordinary meaning of the BIT; therefore, the subject 

matter under this dispute settlement clause is satisfied. Moreover, Art. 11(5) BIT, 

as distinguished from Karkey Karadeniz v Pakistan, “contemplates the possibility of 

counterclaims”. In Karkey Karadeniz v Pakistan, Art. VII of the BIT provides that 

“disputes between one of the Parties and an investor  if the other Party… shall be 

notified in writing..by the investor to the recepiet Party of the investment”. 

Explicit references to “investor” in the langauge of that BIT , including the 

provision that “disputes can be submitted, as the investor may choose”, indicates 

that the dispute resolutoin clause of the BIT means that the BIT is intended to 

enable aribtration at the intiative of the investor. No such provision exists in the 

instant case, and given that Art. 11(5) BIT lists at least some counterclaims that 

may be asserted in “any proceeding involving and investment dispute”76, it may 

be said that counterclaims by RESPONDENT are envisioned by the BIT. 

84. Alternatively, Goetz v Burundi establishes that the Tribunal may consider that it has 

jurisdiction over counterclaims if the agreed arbitration rules permit 

counterclaims, and that the party's consent to those rules constitutes consent to a 

tribunal’s jurisdiction over counterclaims. The rationale of finding close 

connection of claims is that the particular consent to arbitration is specific; since 

it is a counterclaim and not a standalone claim, and is relying on the consent of 

the parties to arbitrate the primary claim, there is a need to adjudge whether this 

particular instance of consent would cover counterclaims. Art. 11(3) BIT provides 

that both RESPONDENT and CLAIMANT have consented to the binding 

arbitration under the Arbitration Institute of the Stockholm Chamber of 

Commerce and in accordance with its Arbitration Rules. For Reisman (dissenting 

in Roussalis v Romania) and for the tribunal in Goetz v Burundi, the respective 

investor’s consent to the wider arbitration rules (there, referring to Art. 46 ICSID 

which states that “the Tribunal shall, if requested by a party, determine any 

incidental or additional claims or counterclaims arising directly out of the subject-

matter of the dispute”) was sufficient to imply a consent to the counterclaims; 

there was no need to locate additional or affirmative consent in the underlying 

BIT. Likewise, Art 29(2)(iv) of the SCC Rules 2017 in the instant case allow for 

RESPONDENT to submit any counterclaim or set-off in its written submission. 

                                                 
76 BIT, p.45, L.1251 
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85. For any of the above reasons, it is shown that the BIT allows for counterclaims. 

B. CLAIMANT BREACHED ART.9(2) BIT, A TREATY PROVISION 

i. Art.9(2) BIT imposes a results-based obligation on CLAIMANT, 

which CLAIMANT did not fulfil  

86. Art.9(2) BIT can be meaningfully interpreted to be imposing an enforceable 

results-related obligation on CLAIMANT. Art. 9(2) BIT creates a results-related 

liability through the Polluter Pays Principle (PPP) on the Investor. This principle, 

which mandates that a party who causes environmental damage through pollution 

should be liable to bear its costs, is a general principle of law recognised in several 

International Conventions, such as the Helsinki Convention on the Protection of 

the Baltic Sea or for the Protection of the Mediterranean Sea against Pollution, 

and introduced by most nations into their national legal orders. The PPP was 

directly introduced in the BIT, as the parties have agreed that “the Contracting 

Parties agree that the polluter should, in principle, bear the cost of pollution, with 

due regard to the public interest and without distorting investment or international 

trade”77. The phrase “in principle, bear the cost of pollution” means that the 

Polluter Pays Principle is to be applied. This imposes on CLAIMANT a result-

relation obligation not to pollute Kronos, or face liability to bear the cost of 

pollution. 

87. The Ministry of Environmental Matters in Kronos released data in October 2015 

indicating that the concentration of toxic waste found in RESPONDENT’s Rhea 

River had sharply increased since 2010; this data was largely  grounded on the 

inspections carried out since 2011 by the Ministry of Agriculture, Forestry and 

Land as well as the Ministry of Environmental Matters itself. 78 The Kronian 

Federal University Study, published 15 May 2016, conclusively found that “the 

contamination of the Rhea River is undoubtedly a direct consequence of the 

exploitation of lindoro” 79 , of which CLAIMANT had engaged in. Since the 

pollution is a result of CLAIMANT’S actions, it is proven that CLAIMANT 

polluted, and the polluter pays principle applies pursuant to the agreed principle 

in Art. 9(2) BIT.  

                                                 
77 BIT, p.43, L.1203-1205 
78 SoUF, p.35, L. 984-988 
79 SoUF, p.35, L. 993-995 
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88. Since CLAIMANT’S Lindoro mining activities in Kronos was the cause of the 

“severe environmental damage”80 that Kronos faced through the contamination 

of the Rhea River, CLAIMANT had breached this results-related obligation and 

therefore is liable as the polluter to “bear the cost of pollution”81.  

89. Furthermore, CLAIMANT is not able to rely on the licence that it had received 

from RESPONDENT’S Ministry to claim that it had fulfilled its obligation of 

results. Firstly, the licence received by CLAIMANT does not amount to a legal 

affirmation of CLAIMANT’S compliance with the environmental standards 

under the BIT, but merely serves as a prima facie guideline to such compliance, 

which is not binding on the Parties. This interpretation is supported by the fact 

that RESPONDENT did not have a “regulatory framework for the mining 

industry nor a comprehensive environmental regulation…”82, and therefore it is 

unlikely that RESPONDENT saw the inspections carried out which led to the 

issuance of licenses as being sufficient to determine CLAIMANT’S compliance 

with its treaty obligations under domestic law. 

90. Secondly, even if the licence was issued in accordance with domestic law, it is 

insufficient to defeat the Polluter Pays Principle. Because the Polluter Pays 

Principle is a principle of international law, CLAIMANT is unable to rely on 

compliance with domestic law to defeat the Polluter Pays Principle, as according 

to Art.10(1)(b) BIT, such an adoption cannot take place if it is inconsistent with 

principles of international law. Therefore, CLAIMANT’S possession of a licence 

does not show that it had met its obligation of results. 

ii. Even if the Tribunal finds that a mere conduct-related obligation was 

imposed on CLAIMANT, such an obligation would amount to a best-

efforts obligation which CLAIMANT also did not fulfil 

91. Alternatively, even if the Tribunal finds that a mere obligation of conduct was 

imposed on CLAIMANT, such an obligation would amount to a best-efforts 

obligation. 

92.  In interpreting the nature of the obligation imposed on CLAIMANT, the BIT 

must be placed at the centre of the enquiry supplying the primary rule, with general 
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81 BIT, p.43, L.1204 
82 SoUF, p.33, 10, L.919-921 
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international law assisting its interpretation83. The relevant method is found in the 

Vienna Convention on the Law of Treaties (VCLT) - to which both 

RESPONDENT and CLAIMANT are partied to 84  - which is universally 

recognized as reflecting customary international law on the interpretation of 

treaties. Specifically, Art.31(1) VCLT stipulates the “General Rule of 

Interpretation”, namely that a treaty shall be interpreted in “good faith”, “in 

accordance with the ordinary meaning” to be given to the terms of the treaty in 

their context and “in light of its object and purpose.”  

93. Based on this test, if a mere obligation of conduct is imposed, the Tribunal should 

impose one of best-efforts. This is because the ordinary meaning of strong 

imperatives used in the BIT such as “shall strive” and “shall act”, in combination 

with the object and purpose of the treaty which includes “the promotion of 

sustainable development” emphasises the strong importance that Ticadia and 

Kronos placed on anti-pollution regulations. Therefore, the obligation on 

CLAIMANT must be one beyond that of reasonable efforts, and be one of best 

efforts. 

94. On the present facts, CLAIMANT failed their obligation of best efforts. This is 

because CLAIMANT did not do their due diligence to determine the effect of 

their mining activities on the environment, or take action to limit the potential 

harmful effects of mining Lindoro, despite several indications that their mining 

activities was the cause of massive pollution in Kronos.  

95. In October 2015, data indicating that the volume of toxic waste in Kronos’s rivers 

increased since 2010, which is when CLAIMANT started mining Lindoro in 

Kronos, was made public85. In response to this, the Kronian Federal University 

conducted a comprehensive study (“The Study”) to establish the causal link 

between CLAIMANT’S mining activities and the pollution 86 . In contrast, 

CLAIMANT did nothing, and continued their mining activities notwithstanding 

the potential impact that it might have had on the environment. Even when the 

results of The Study was published in 2016, which found that “the contamination 

of the Rhea River [was] undoubtedly a direct consequence of the exploitation of 

                                                 
83 Newcombe/Paradell, p. 109; VCLT Art. 31(3)(c) 
84 SoUF, p.32, L.876 
85 SoUF, p. 35, L.984-988 
86 SoUF, p. 35, L. 989-992 
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Lindoro”, and that “graspel, a toxic component released during the exploitation of 

Lindoro” was found in the Rhea River which is scientifically shown to be 

associated with Cardiovascular Disease 87 , CLAIMANT took no action in 

mitigating the pollution, and allowed it to continue. Since CLAIMANT was 

complicit in the pollution of Kronos, and did not make any attempts to stop it 

from continuing despite circumstantial evidence being presented to CLAIMAT 

suggesting that their actions did indeed contribute to the pollution, CLAIMANT 

did not fulfil their best-efforts obligation to “minimize…harmful environmental 

impacts occurring within [Kronos]”. 

C. THE COUNTERCLAIM HAS SUFFICIENT CONNEXION WITH 

THE PRIMARY CLAIM AND IS THEREFORE ADMISSIBLE.  

96. It is a general legal principle that the counterclaims must share a “close connexion 

with the primary claim to which it is a response” – Saluka v Czech Republic. Goetz v 

Burundi reinforces this as a principle relating to the admissibility of the 

counterclaims. Whether counterclaims are admissible depends on the subject 

matter of the counterclaim and its connection with that of the main claim. 

97. It is submitted that RESPONDENT’S counterclaims have sufficient connexion 

with the primary claim, as it satisfies the “close connexion” test. The “close 

connexion” test requires that the counterclaim satisfy the conditions that 

“customarily govern the relationship between a counterclaim and the primary 

claim”. Saluka applies the stringent “indivisible whole” test established in Klöckner 

v. Cameroon, which provides the need for the subject matter of counterclaims to be 

intimately connected to the subject matter of the primary claim as if they were 

“indivisible” and “interdependent”.  

98. Saluka has been criticised by academics including Douglas for having too stringent 

a test88. The test in Saluka prevents factually related claims from being resolved 

together, thus reducing the efficiency of the dispute resolution process while 

increasing the risk of inconsistent decisions. Saluka suggests that claims grounded 

in general national law be litigated in domestic courts, but this defeats the goal of 

the parties to have conflicts settled in a neutral forum. In Lalive and Halonen’s 

criticism of Saluka, it was unrealistic of Saluka to expect claims to arise from the 
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same legal order, but could “arise from (alleged) violations of its own laws (such 

as environmental or banking regulation) or a contract between the Investor and 

the state”89. 

99. Instead, the more relaxed test of Urbaser v Argentine Republic is therefore preferable. 

The Tribunal held that a sufficient connection between the originating claim and 

the counterclaim was established by the ‘manifest’ factual links between the 

claims, and because the claims were ‘based on the same investment, or the alleged 

lack of sufficient investment, in relation to the same Concession’. A "factual link" 

would be found where the counterclaim was based on "the same investment . . . 

in relation to the same Concession". Indeed, both the primary claim and the 

counterclaim in the instant case concern the same investment, and the same 

Concession as they both concern the same agreement and the breach of the treaty. 

Moreover, the primary claim of expropriating the licence exists to remedy the 

counterclaim of environmental damage, and so the factual link test is satisfied.  

100. The Presidential Decree No. 2424 especially emphasises considering “the utmost 

importance of the protection of the environment, our natural resources, and 

human life in Kronian territory”90, and follows this to state that “the exploitation 

of lindoro has recently been found to be potentially harmful for the environment 

and human life”91. Art 3 of the Decree, requiring that “Companies exploiting 

lindoro in Kronian territory shall fully compensate all proven environmental 

damages caused by the exploitation of lindoro” 92 , merely instantiates the 

agreement in principle that the polluter bears the cost of pollution found in Art. 

9(2) BIT, thereby reinforcing the importance of enforcing environmental 

measures “with due regard to the public interest and without distorting investment 

or intentional trade”93. The sentiment under the President's Annual Speech of 22 

February 2017 is also illustrative of this causal, factual link- the concerns under 

the Kronian Federal University study “linking [CLAIMANT’s] lindoro 

exploitation to a long list of health and environmental problems faced by the 

communities surrounding the Rhea River” 94  and “jeopardy the cause to our 
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93 BIT, p. 43, L.1203-1205 
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people and our environment”95 encourage the need “for this country to regain the 

power over the fate of its own people”96. 

101. Further, in interpreting the nature of the obligation imposed on CLAIMANT, the 

BIT must be placed at the centre of the enquiry, with general international law 

assisting its interpretation 97 . The relevant method is found in the Vienna 

Convention on the Law of Treaties (VCLT), - which both RESPONDENT and 

CLAIMANT have signed and ratified, 98and is universally recognized as reflecting 

customary international law on the interpretation of treaties. Specifically, Art.31(1) 

VCLT stipulates the “General Rule of Interpretation”, namely that a treaty shall 

be interpreted in “good faith”, “in accordance with the ordinary meaning” to be 

given to the terms of the treaty “in their context” and “in light of its object and 

purpose.” The preamble of the BIT outlines that the contracting parties “hav[e] 

resolved to conclude an Agreement concerning the promotion and reciprocal 

protection of investment” 99 , and “recognise] that the promotion and the 

protection of investments of investors of investors of one Contracting Party in 

the territory of the other Contracting Party will be conducive to the stimulation 

of mutually beneficial business activity, to the development of economic 

cooperation between the Contracting Parties, and to the promotion of sustainable 

development” 100 . The specific mention of “sustainable development” in the 

preamble illustrates the “context”, “object and purpose” of the treaty, and thus 

positions environmental protection a central contingent to the investment- a 

‘manifest’ factual link. 

102. Otherwise, even if Art 9.2 BIT does not create strict and direct enforcements on 

the investor, it at least envisages some obligations and so the primary claim and 

counterclaim are sufficiently connected. Both the primary claim and 

counterclaim concern the breach of treaties, thereby creating liability of the 

polluter pays principle on the investor, and therefore satisfying the test of 

“connexion”. 
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PRAYER FOR RELIEF 

In light of the above submissions, RESPONDENT respectfully requests the Tribunal to 

find that: 

a) it lacks jurisdiction over the present dispute; 

b) CLAIMANT’S claims are inadmissible;  

c) CLAIMANT’S claims that RESPONDENT’S measures are expropriatory should be 

rejected; 

d) RESPONDENT’S counterclaims are admissible by the Tribunal. 

Submitted on 24 September 2018 

by TEAM VERHOEVEN 

On behalf of RESPONDENT – REPUBLIC OF KRONOS 

 


