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1. Fenoscadia Ltd. (“Claimant”) is a limited liability company with a worldwide reputation 

for the exploration and exploitation of rare earth metals incorporated in the Republic of 

Ticadia (“Ticadia”) in 1993. The Republic of Kronos (“Respondent”) is considered as an 

underdeveloped country under the criteria set forth by the OECD. Respondent entered into 

an investment treaty (“BIT” or “TK-BIT”) with the Ticadia on 30 June 1995. 

2. Ticadia is a party to the Vienna Convention on the Law of Treaties and to the 1992 

Convention on the Protection and Use of Transboundary Watercourses and International 

Lakes since 2014. Kronos is a party the Vienna Convention on the Law of Treaties and to 

the 1992 Convention on the Protection and Use of Transboundary Watercourses and 

International Lakes since 2015. 

3. In 1998, 65% of the shares with voting rights of Claimant were acquired by a private equity 

fund also organized under Ticadian laws. In 2012, three Kronian nationals acquired the 

remaining 35% of Claimant’s shares. 

4. In March 1997, The Kronian Federal University – a public, State-funded institution – 

published a study indicating the potential occurrence of a large quantity of rare earth metals 

in the Northern region of Respondent's territory which make Respondent entered into a 

loan with the International Finance Corporation (“IFC”) for funding further research on 

different rare earth metals in Respondent's territory. 

5. In February 1998, funded by the IFC, the Kronian Federal University published research 

confirming the existence of a large area with Lindoro, a high value rare earth metal.  Since 

Respondent itself had no national company with the appropriate expertise, it invited foreign 

companies to join a bid for the exploitation of Lindoro in November 1998. 

6. In 20 April 2000, Claimant won a public auction conducted by Respondent's Government 

for the acquisition of the rights to exploit an area of 1,071,000 m² nestled in Respondent’s 

inner territory (“Site”) that is abundant in Lindoro, then a recently discovered rare earth 

metal.  

7. On 1 June 2000, Claimant entered into a Concession Agreement with Respondent for 

regulating the rights and obligations of each party in the exploitation of Lindoro. By virtue 

of the Agreement Claimant was granted a concession to exploit Lindoro in for eighty years. 

In return, Claimant had to pay Respondent 22% of the monthly gross revenue relating to 

the extraction and commercialization of Lindoro. In August 2008, Claimant effectively 

started exploitation of Lindoro.  
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8. In 2010, Claimant decided to transfer and concentrate almost all of its mining activities and 

resources in Kronos and effectively shut down its mining operations in Ticadia. In October 

2014, the centre-left political party called the Nationalist Party won the Presidential 

elections for the first time, following which in January 2015, the same political party took 

office. 

9. In March 2015, Respondent’s Government sent to Respondent’s Parliament—also 

controlled by the Nationalist Party—a highly protective draft environmental bill. On 12 

June 2015, merely one and a half months from its proposal the parliament enacted the 2015 

Kronian Environmental Act. 

10. In September 2015, the latest inspection by agents of Respondent’s Ministry for 

Agriculture, Forestry, and Land; and The Ministry for Environmental Matters conducted 

its first inspection (e.g., the last one pursuant to The Agreement). In October 2015, 

Respondent’s newly created Ministry for Environmental Matters released data indicating 

that the volume of toxic wastes found in Respondent's rivers appeared to have sharply 

increased since 2010. 

11. In November 2015, The University was awarded USD 250,000 to conduct research on 

whether the exploitation of Lindoro had contaminated the Rhea River waters. In 15 May 

2016: the Kronian Federal University published the “Study.” 

12. On 7 September 2016, Respondent issued the Presidential Decree No. 2424. Respondent 

also revoked and terminated Claimant’s licenses and its agreement. On 8 September 2016, 

Claimant filed a motion in Respondent's courts seeking to suspend the effects of the Decree 

on a provisional basis, while negotiations with Respondent's government were pending. 

13. In 14 September 2017, tons of Lindoro stored in Claimant’s facilities were confiscated by 

Respondent's officials, including those that were already prepared for export. Due to the 

sudden cessation of revenues, Claimant had no option but to shut down its facilities opened 

in August 2008. On 22 February 2017 after receiving an official and final statement from 

Respondent's government that the Decree would not be revoked, Claimant withdrew its 

motion. At the time of the withdrawal, no decision had been rendered yet. 

14. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of its 

dispute with Respondent and of its intention to pursue legal remedies under the BIT if the 

dispute were not resolved through negotiations between the parties. Respondent declined 

to negotiate and has not communicated with Claimant since. 
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15. In August 2017:  a news magazine of the mining sector published a story on the creation of 

a new company resulting of a joint venture between a Kronian state-owned company and 

an enterprise from the Republic of Ibi for restating the exploitation of Lindoro in the same 

site as early as 2019. 

16. On 10 November 2017, Claimant filed the Request for arbitration with the SCC. 
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PART ONE: OBJECTIONS TO JURISDICTION AND ADMISSIBILITY 
 
17. The Respondent submits that this Tribunal does not have jurisdiction over the claims 

brought before it because the Claimant does not qualify as an investor under Art. 1(4) of 

the TK-BIT (I). Moreover, the Claimant has triggered the fork-in-the-road provision 

contained in Art. 11 of the TK-BIT (II). However, the Respondent submits that the Tribunal 

has jurisdiction over the Respondent’s counterclaim in finding the Claimant is liable for 

causing devastating harm to the Respondent (III). 

 
I. The SSC Tribunal does not have jurisdiction over the claims brought before it 

by the Claimant because the Claimant fails to qualify as an investor under Art. 
1(4) of the TC-BIT  

 
18. The Respondent submits that the Claimant is not an investor for the purposes of TK-BIT 

and Art. 1(4) for many reasons: (1) The Claimant’s ‘Real-and-Effective Nationality’  is of 
the Host State because there is no ‘Genuine Economic Link’ between the investor and the 
Home State; (2) The Tribunal should pierce the corporate veil to find the real party to the 
dispute; (3) The Claimant is effectively controlled by nationals of the Host State; and (4) 
The instant dispute runs counter to the object and the purpose of the TK-BIT 
 

1. The Claimant’s ‘Real-and-Effective Nationality’  is of the Host State (the 

Republic of Kronos) because there is no ‘Genuine Economic Link’ between the 

investor and the Home State 

 
19. Article 11(1) of the TK-BIT prescribes the parties to investment disputes. It provides that:  

“[…]an investment dispute is a dispute between a Contracting Party and an investor 

of the other Contracting Party […]” 

Article 1(4) of the TK-BIT particularly defines the term “investor of a Party” as follows: 

“The term “investor of a Contracting Party” means a Contracting Party, or a person 

or an enterprise of a Contracting Party, that seeks to make, is making or has made 

an investment in the other Contracting Party’s territory.” 

20. In addition to the requirement that the investor “seeks to make, is making, or has made an 

investment” in the Republic of Kronos, according to this definition, Fenoscadia must prove 

first that it is a national of the Republic of Ticadia in order to qualify as an investor under 

the terms of the TK-BIT.  



Waldock 

15 
 

21. The text of the TK-BIT, however, does not provide an answer or permit a test to how the 

nationality of corporations to be determined. As have other tribunals, this Tribunal must 

interpret the Treaty between the Contracting in the manner prescribed by Article 31 of the 

Vienna Convention on the Law of Treaties.1 In this regard, relevant rules of international 

law extraneous to a BIT may add substance or fill gaps left in the BIT through use of Article 

31 (3)(C) of the VCLT.2  

22. Applying this principle and reaching a similar conclusion, the tribunals in S.D. Myers v. 

Canada,3 Methanex v. USA,4  Feldman v. Mexico5, Amoco International Finance 

Corporation v. Iran,6 Diallo7 found that where the treaty is silent or unclear on an issue, 

recourse and guidance will be held to general rules of international law.  

23. For instance, in dealing with the nationality’s requirement under the NAFTA, the tribunal 

in Loewen v. USA states that “[i]t is that silence in the Treaty that requires the application 

of customary international law to resolve the question of the need for continuous nationality 

identity.” 8 Similarly, noting the absence in the applicable treaty of any provisions on dual 

nationality,9 the Iran-US Tribunal in the Nasser Esphanian v. Bank Tejarat case recoursed 

to VCLT Article 31(3)(c) in interpreting the treaty and relied on, inter alia, a number of 

arbitral decisions, including ICJ decisions.10 

24. The tribunal in Georges Pinson case went further and concluded that “[e]very international 

convention must be deemed tacitly to refer to general principles of international law for all 

questions which it does not itself resolved in express terms [].”11 

25. Accordingly, in the present case, the Tribunal should recourse to the general rules of 

international law found in the law of diplomatic protection in determining the nationality 

of Fenoscadia.12 While it is true that investment law has meant in some respects a departure 

from the law governing diplomatic protection, the new regime of investment treaties does 

not mean that investment arbitration has yet become a separate legal order.13 Therefore, 

                                                             
1 Mondev,  ¶43; Maffezini, ¶27; Waste Management, n. 2. 
2 Case No A/18, ¶¶259-260;  Weeramantry, ¶6.129; Gardiner, p. 284. 
3 S.D. Myers, ¶310 
4 Methanex Part IV, Chapter B, ¶37. 
5 Feldman, ¶36 
6 Amoco International Finance, ¶ 112. 
7 Diallo, ¶88. 
8 Loewen, ¶226. 
9 Aldrich, p.55. 
10 Nasser Esphanian, ¶166/42-52. 

11 Georges Pinson, pp.426-7. 
12 ILC Draft Articles on Diplomatic Protection, Article 17, commentary 3. 
13 McLachlan, Shore, Weiniger, ¶5.37. 
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“[t]he rules governing issues not addressed by the specific language of the treaty may 

sometimes be provided by the law of diplomatic protection, which apply as customary 

international law, and thus, provides for a residual role for at least some aspects of the law 

of diplomatic protection.”14 

26. Consequently, this Tribunal may find guidance in the principles applied by ICJ regarding 

determining nationalities. For instance, the ICJ  in the Nottebohm case extracted the 

importance of the search for “real-and-effective nationality,” as opposed to an approach 

relying on more formalistic criteria. The Court stated that nationality must be an "effective 

nationality" in the sense that it "must correspond with the factual situation."15 Thus, in cases 

of links to more than one State, the “real-and-effective nationality” is to prevail. This 

principle is a rule of general international law, and the considerations advanced in 

connection with the Nottebohm case apply to corporations.16 It also applies in investment 

arbitration in the same way as it applies in the field of diplomatic protection.  

27. The principle of real-and-effective nationality in the Nottebohm case, had been stated and 

reaffirmed by many other international adjudicating bodies, including the PCA in the 

Canevaro Claim,17 the British-Venezuelan Mixed Claim Commission,18 the Anglo-German 

Mixed Arbitral Tribunal,19 the French-German Mixed Arbitral Tribunal,20 the French-

Mexican Mixed Claims Commission,21 the US-Austria and Hungary Claim Commission,22 

the US-Italian Conciliation Commission in the Merge Case23 and in over 50 subsequent 

cases concerning dual nationals,24 the Iran-U.S. Claims Tribunal in the Nasser Esphahanian 

v. Bank Tejart case and other subsequent cases,25 and the ECHR.26 Furthermore, the United 

Nations Compensation Commission has adopted and applied this principle to assess the 

standing of claimants to obtain relief.27  

                                                             
14 Société Générale, ¶108. 
15 Nottebohm, pp.22-26. 
16 Brownlie, p.465. 
17 Italy v. Peru. 
18 Brignone, Milani, Stevenson and Mathinson cases 
19 Hein case of 26 April and 10 May 1922.  
20 The case of Mrs. Barlhez de Monfort vs. Tieuhander, 10 July 1926; Blumenthal case; de Montfort case of 10 
July 1926. 
21 The Pinson case. 
22 The Tellech case of 25 May 1928. 
23 Decision No. 55, 10 June 1955. 
24 ILC Draft Articles on Diplomatic Protection, Art. 7, Commentary 3 
25 Ataollah Golpira v. Iran; Case No. A18; Uiterwyk Corp., et al v. Iran 
26 Beldjoudi v. France, 234 Eur. Ct. H.R. (ser. A) (1992). 
27 Dugan et al., p.294.  
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28. The ‘real-and-effective nationality’ principle allows tribunals to ‘search for stronger factual 

ties between the corporation concerned and one of the States whose nationality is 

involved.’28 This test weighs different criteria and determines the effectiveness and 

opposability of different links. The application of the test requires the consideration of all 

relevant aspects and the Claimant’s links with the Host State in determining the ‘real-and-

effective' nationality.29 The criterion of incorporation is not sufficient and should not be the 

only criterion for consideration.30  

29. For example, in the Nottebohm case, a German citizen acquired by naturalization new 

citizenship, that of Liechtenstein,31 and then sought to invoke the diplomatic protection of 

that State against Guatemala, the State of his long-term residence and business activities.32 

The ICJ held that, given the pattern of Mr. Nottebohm’s activities before and after his 

naturalization, and the relative weight of his links with the three States in question, his new 

Liechtenstein nationality, whatever its validity in law, was nevertheless not opposable to 

Guatemala.33 In reaching this conclusion, the Court searched for the real-and-effective 

nationality based on the facts of a case, instead of an approach relying on more formalistic 

criteria.34 

30. In the present case, there is no bond of attachment or economic substance between the 

Claimant and the Home State because it is effectively controlled by nationals of the Host 

State, and it lacks genuine economic activities in the Home State. Conversely, there is a 

close and genuine economic link and connection between the Claimant and the Host State, 

a link which its incorporation in the Home State had in no way weakened.  

31.  Besides its place of incorporation, the Claimant has no other connections with Ticadia. It 

has no genuine business, no employees, no place of business there; no decisions are taken 

about its business in Kronos.35 Since 2010, The Claimant transferred and concentrated all 

its operations in Kronos and only kept merely formal ties with the Home State - Ticadia.36 

Therefore, the Claimant’s ‘real-and-effective nationality’ is Kronos, with the effect that its 

nominal Ticadian links are not opposable to the Respondent in this arbitration.  

                                                             
28 Nottebohm, p.22. 
29 Nottebohm, p.22. 
30 Brownlie, p. 465.  
31 Nottebohm, pp.15-16. 
32 Nottebohm, p.16. 
33 Nottebohm, pp.24-26.  
34 Ibid  
35 Answer, p.13. 
36 Answer, p.13. 
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32. Just as in the Nottebohm case, the acquired nationality of a natural person whose real-and-

effective links are with the Respondent State is not opposable to that State, so (as in the 

present case) the Ticadian nationality asserted by Fenoscadia that is controlled by Kronos 

citizens and has its real seat in Kronos is not opposable to Kronos. 

 

2. The Tribunal should pierce the corporate veil to find the real party to the 

dispute 

 

33. To find jurisdiction, in this case, would be tantamount to allowing Kronos nationals to 

pursue international arbitration against their own government, which would be inconsistent 

with the object and purpose of the TK-BIT. To avoid this result, the Tribunal should “pierce 

the corporate veil,” that is, to disregard the Claimant’s state of incorporation and determine 

its nationality according to the nationality of its controlling shareholders.37 

34. The legal principle of “piercing the corporate veil” is well-established principle under 

international law.38 The ICJ in its Barcelona Traction case accepted several instances when 

lifting of the corporate veil would be fully justified and equitable.39 However, lifting the veil 

does not seem to be as exceptional as was indicated in Barcelona Traction.40According to 

the Court, the "corporate veil" may be pierced; that is, a company's place of incorporation 

may be disregarded by instead looking to its shareholders to define its nationality. The 

prevention of the evasion of legal requirements and obligations, prevention of misuse of 

the privileges of legal personality, prevention of fraud and malfeasance and protection of 

the rights of the creditors and purchasers were held to be instances where the corporate veil 

may be lifted.41  

35. The approach of the Barcelona Traction case has been reaffirmed by the ICJ in the Diallo 

case,42 by ICSID tribunals in CMS Jurisdiction,43 Aguas del Tunari44 and also in the dissenting 

opinion of the chairman of the tribunal in Tokios Tokelés.45 The Respondent hereby submits 

                                                             
37 Tokios, pp.8-9. 
38 Barcelona Traction, p.58; Oppenheim, p.861. 
39 Barcelona Traction, p.58. 
40 Burgstaller, p.871. 
41 Barcelona Traction, p.56.  
42 Diallo, p.64. 
43 CMS Jurisdiction, pp.43-48. 
44 Aguas del Tunari, pp.247, 332. 
45 Tokios Dissenting opinion, p.6. 
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that in the current dispute, the privileges of separate legal personality of the Claimant are 

being misused by the Claimant.  

36. In the Loewen case, the tribunal pierced the corporate veil in which a corporation ceased to 

exist in the State in which the claim was initiated (Canada) and was reorganized in the 

respondent State (the United States).46  

37. Here, the Tribunal should similarly pierce the corporate veil to find that the shareholders 

controlling the Claimant are nationals of the Host State. 

 

3. The Claimant is effectively controlled by nationals of the Host State 

 

38. The Respondent further submits that the Claimant is not ‘an enterprise of Ticadia,’ and 

therefore is not ‘an investor of another Contracting Party’ as required by the TK-BIT 

because it is predominantly and effectively controlled by Kronos nationals.  

39. The international relevance of a company's nationality determined by using the formal 

criteria is excluded if the concerned company is controlled by nationals of the host State.47 

It is permissible for tribunals to look through a second layer and behind the formal 

nationality of the company so as to determine if the true controllers of the company hold 

the requisite nationality.48 In this regard, the control criterion is an economic and substantive 

notion defined as the exercise of the power to make decisions (that is the power to determine 

or at least influence the company's decisions) rather than as ownership of the majority of 

the company's shares. 49 

40. For example, the joint commission in the I'm Alone case enquired into the ultimate 

ownership of the shares of the corporation owning the ship, as well as into the management 

and control of the ship.50 I’m Alone (a British ship of Canadian registry) that was sunk in 

the high seas of the Gulf of Mexico by officers of the United States Coast Guard because 

she was illegally smuggling liquor into the United States, in violation to the 1924 Liquor 

Convention in force between the United Kingdom and the United States.51   

41. At the time of the sinking, the ship was formally registered in Canada and owned by a 

Canadian Company, all of whose shareholders were nominally British. However, despite 

                                                             
46 Loewen, ¶.225. 
47 Burgstaller p.859; AccoNCI, p.142 
48 Oppenheim, p. 861 
49 Vacuum Salt, ¶¶43-44.  
50 I’m Alone (Canada v. United States) 30 June 1935, p.1616  
51 Ibid 1617  
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the ostensible Canadian and British ownership of the "I'm Alone," the United States argued 

that the ultimate U.S. owners of the shipping company "abused the privilege of both 

Canadian registry and Canadian incorporation." The Commission agreed, finding that the 

ship was “de facto owned, controlled, managed, and her movements directed, and her 

cargo dealt with and disposed of, by a group of persons who were citizens of the United 

States.”52 In view of these facts, the Commissioners considered that no compensation ought 

to be paid in respect of the loss of the ship or the cargo.53 The Commission denied the claim 

even though the relevant convention merely required that the ship be a British flag vessel 

for a claim to be presented.54  

42. Moreover, in the Venoklim v. Venezuela case, the Respondent State objected to jurisdiction 

because Venoklim was not a foreign investor since it was ultimately controlled by 

Venezuelan nationals.55 The Claimant, however, countered that shareholder registries, 

financial statements, and the place of incorporation are the relevant factors for determining 

nationality.56 The tribunal analyzed the issue of control and found that in view of the chain 

of ownership, which ultimately culminated in ownership and control by Venezuelan 

nationals, Venoklim could not be treated as a foreign investor under Article 22 of 

Venezuela’s Investment Law.57 

43. The majority adopted the effective control criterion and  reasoned that to look solely at 

Venoklim’s incorporation in the Netherlands to consider it a foreign investor, even though 

the investment was ultimately controlled and owned by Venezuelans, “would be to allow 

formalism to prevail over reality and to betray the object and purpose of the ICSID 

Convention.”58 

44. In the present case, Kronian nationals are shareholders of a substantial part of Claimant’s 

voting shares and exercise effective control over Claimant.59 In 2012, three Kronian 

nationals acquired 35% of Claimant’s shares.60 The remaining 65% of the Claimant’s shares 

                                                             
52 Ibid 1618  
53 Ibid 1618 
54 Article 2 of the Convention of 23 January 1924 between the United States and Great Britain to Aid in the 
Prevention of Smuggling of Intoxicating Liquors into the United States 
55 Venoklim, pp11-13. 
56 Venoklim, pp11-13. 
57Venoklim, pp13-43. 
58 Venoklim, ¶.156. 
59 Facts, pp.32-33. 
60 Facts, pp.32-33. 
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are held by Ticadian private equity fund which is composed of nationals from different 

countries including Kronos.61 

45.  Additionally, Claimant’s management is in the hands of a board of directors elected by its 

shareholders.62 For the past five years and since 2012, the board has comprised of a majority 

of Kronian nationals.63 The Kronian shareholders exert considerable influence over 

Claimant’s decision-making specifically in relation to the operation and management of its 

mining activities in Kronos.64 The private equity fund from Ticadia, which holds the 

majority of the voting shares, has delegated the business judgment of the company to the 

group of Kronian shareholders. Further, the current Chief Executive Officer of the company 

travels to and stays in Kronos for long durations for Claimant’s business.65 

46. Therefore, ……….. 

 

4. The instant dispute runs counter to the object and the purpose of the TK-BIT 

 

47. The jurisdiction of this Tribunal based on the idea that the scope of the Respondent's 

consent in Art. 11 does not cover this dispute.66 Art. 11 of the TK-BIT establishes the 

jurisdiction of the Tribunal over investment disputes between a ‘Contracting Party’ and ‘an 

investor of the other Contracting Party.’ It follows that the TK-BIT arbitration mechanism 

is meant for international investment disputes, that is to say, for disputes between States 

and foreign investors. It is not, however,  meant for investment disputes between a 

Contracting Party and its own nationals. The latter type of dispute is to be settled by 

domestic procedures, notably before domestic courts. To maintain otherwise, it runs counter 

to the object and purpose of the TK-BIT. As Professor Prosper Weil emphasized in his 

dissenting opinion in the Tokios case “[i]t is because of their international character, and 

with a view to stimulating private international investment, that these disputes may be 

settled by an international judicial body.”67  

48. Respondent asserts that the present case does not fall into the category of investments 

disputes between a ‘Contracting Party’ and ‘an investor of the other Contracting Party’ as 

                                                             
61 PO no.2, p.56 
62 Facts, pp.32-34. 
63 Facts, pp.32-34. 
64 Facts, pp.32-34. 
65 Facts, pp.32-34. 
66 Answer, p.13. 
67 Tokios (Dissenting Opinion), p.3. 
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required by Art.11 of the TK-BIT. The present dispute is, in fact, between the host State 

(Kronos) and its own nationals.68 While Kronos is certainly a “Contracting Party,” 

Fenoscadia is not “an investor of the other Contracting Party.’ In reaching this conclusion, 

Respondent argues that the Claimant does not meet the requirements of Art. 1 of the TK-

BIT since it is not an enterprise of Ticadia.69 

49. Since the object and purpose of Art. 11 is to protect foreign investment; it should not be 

interpreted to allow domestic, national corporations to evade the application of their 

domestic, national law and the jurisdiction of their domestic, national tribunals. 

50. Furthermore, the Respondent invites the Tribunal to interpret the TK-BIT in light of Art. 

31 of the VCLT “in good faith, and in accordance with the ordinary meaning of the terms 

of the treaty in its context and in the light of its object and purpose.” It is indisputable that 

the object and purpose of the TK-BIT and the arbitration mechanism therein provided for 

are not the settlement of investment disputes between a State and its own nationals. It is 

only the international investment that the BIT governs, that is to say, an investment 

implying a transborder flux of capital.70 

51. The Preamble of the TK-BIT emphasizes the importance of improvement of the economic 

co-operation between the Contracting States and provides for favorable conditions for the 

investments of their nationals. The fundamental object and purpose of the BIT are to 

encourage and protect foreign investment. The BIT is thus premised on the making of 

investments by the nationals of one Party in the territory of the other with the consequent 

stimulation of the flow of capital. It follows that for the Claimant to bring a claim before 

this Tribunal while relying on the provisions of the TK-BIT, it must be an investor under 

Art.1(4) of the same.  

52. The Respondent further asserts that while this dispute may concern an investment, is not 

brought against the Republic of Kronos by a foreign investor; nor does it arise out of foreign 

investment. The dispute amounts in its essence to a complaint by a Kronos national against 

Kronos authorities and in relation to activities in Kronos. Accordingly, all the matters 

covered in this dispute fall exclusively within the domestic jurisdiction of Kronos, are 

subject to the authority of the Kronos’ courts and are not within the purview of the SCC 

tribunal. 

 

                                                             
68 Answer, p.13. 
69 Answer, p.13. 
70 Tokios (Dissenting Opinion), p.11. 
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II. The Claimant’s claims are inadmissible because the Claimant has trigged the 

fork-in-the-road provision contained in Article 11 of the TK-BIT 

 

53. Respondent submits that even if the Tribunal finds that it has jurisdiction in the present 

case, the Claimant’s claims are inadmissible because the Claimant has trigged the fork-in-

the-road provision contained in Article 11(2) of the TK-BIT when it filed its claims before 

the Respondent’s domestic courts. 

54. Article 11(2) of the TK-BIT contains the fork-in-the-road clause under which the investor 

may choose to submit its investment disputes for resolution: (a) to the domestic courts or 

administrative tribunals of the Contracting Party that is a party to the dispute; (b) in 

accordance with any applicable, previously agreed dispute-settlement procedures, or (c) 

arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce and in 

accordance with its Arbitration Rules. However, consent to the SCC arbitration is 

conditioned on the fact that the dispute has not been submitted to any other forums 

identified above.71 

 

1. The Tribunal should apply the ‘fundamental-basis of a claim test’ instead of the 

‘triple-identity test’ in examining whether the ‘fork-in-the-road’ clause has been 

triggered 

 

55. The Claimant might argue that the Tribunal should apply the ‘triple-identity test’ on the 

‘fork-in-the-road’ clause to conclude that it has not been triggered. However, contrary to 

the Claimant’s argument, Respondent submits that the Tribunal should apply the 

‘fundamental-basis of a c claim test’ on the ‘fork-in-the-road’ clause. 

56. The ‘triple-identity test’ reflects a strict interpretation of the ‘fork-in-the-road ‘ clause. Such 

strict approach would deprive the BIT’s provision of its intended meaning.72 Furthermore, 

the principle of effet utile suggests that every word of a treaty must be given an effect.73 

Therefore, the fork-in-the-road provision should be interpreted so as to present a legitimate 

choice of forum selection to the investor, and not merely create a fiction by imposing 

jurisdictional qualifications, such as the requirement that the disputes should have identical 

                                                             
71 Art. 11(3) of the TK-BIT. 
72 McLachlan, Shore, Weiniger, ¶4.106. 
73 Crawford, p.9. 
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causes of  action.74 The arbitral tribunal in H&H v. Egypt held that the triple identity test is 

not the relevant test because it would defeat the purpose of the concerned BIT, which is to 

ensure that the same dispute is not litigated before different fora.75 It further held that this 

test would deprive the BIT of any practical meaning.76 

57. The choice that the ‘fork-in-the-road’ provision offer to investors must be interpreted as 

being between real alternatives.77 The arbitral tribunal in Chevron v. Ecuador explained that 

“[a] strict application of the triple identity test would deprive the fork in the road provision 

of all or most of its practical effect.”78 

58. Thus, Claimant submits that this Tribunal should interpret the TK-BIT, so far as possible, 

to give an effective meaning to their provisions.  

59. In the case at hand, Respondent submits that the relevant applicable test is the one expressed 

by the American-Venezuela Mixed Commission in the Woodruff case: “whether or not the 

fundamental basis of a claim sought to be brought before the arbitral tribunal is 

autonomous of claims to be heard elsewhere.”79 This test has been applied and confirmed 

by many arbitral tribunals in cases such as Pantechniki v. Republic of Albania80 and the 

Vivendi Annulment Committee.81 As the tribunal in the Pantechniki case explained: “[t]he 

key is to assess whether the same dispute has been submitted to both national and 

international fora”82 and “whether claimed entitlements have the same normative source.”83  
60. Thus, in determining whether a claimant has triggered a fork-in-the-road provision, a 

tribunal must consider whether the claims asserted in the two actions have the same 

“fundamental basis”.  

61. Respondent submits that both claims before the domestic courts and this Tribunal have the 

same fundamental basis because they have the same factual predicates. In fact, Claimant’s 

claim truly does not have an autonomous existence outside the CA. Therefore, it is not 

permissible to reformulate domestic claims to BIT claims. 

                                                             
74 Crawford, p.9. 
75 H&H, ¶367. 
76 H&H, ¶367. 
77 Crawford, p.9. 
78 Chevron, ¶4.75. 
79 Woodruff, p. 223. 
80 Pantechniki, ¶61. 
81 Vivendi II, ¶55. 
82 Pantechniki, ¶61. 
83 Pantechniki, ¶62. 
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62. On the one hand, the proceedings before the Kronos courts relate to the CA as an investment 

agreement. On the other hand, the decision of this Tribunal will essentially relate to the 

operation of the CA as it establishes Claimant’s investment in Kronos. Thus, the present 

claim is not autonomous of the claims submitted before the domestic courts.  
63. However, Claimant may argue that its claims before the domestic court of Kronos are 

contract-based, and that there are inherently different from those it pursued in the current 

proceedings, treat-based claims. However, this Tribunal should reject such an argument as 

did the tribunal in the Pantechniki case because this is an “argument by labelling not by 

analysis.”84  

64. Additionally, it is not mandatory that the dispute before the domestic tribunals concerns 

the breach of a right under the BIT to trigger the fork-in-the-road provision  as long as the 

investor pursues a claim equivalent in substance to the one originating out of violation of 

provisions of the BIT.85 

65. Because the Claimant selected to take its claims to the domestic courts, the Tribunal should 

give effect to Article 11(2) of the BIT and decline its jurisdiction. Having made the election 

to seize the national jurisdiction, the Claimant is no longer permitted to raise the same 

contention before this Tribunal.  

 

2. The definition of ‘investment disputes’ applicable to the ‘fork-in-the-road’ clause is 

wide 

 

66. The Annulment Committee in Vivendi II criticized the tribunal's finding in Vivendi I on the 

fork-in-the-road provision. It pointed out that under the BIT between Argentina and France 

the definition of "the dispute" applicable to the fork-in-the-road clause is extremely wide, 

and that it covers "[a]ny dispute relating to investments", and such a definition does not 

require an allegation of a violation of the BIT itself.86 

67. In the present case, Art. 11(1) of the TK-BIT deals generally with disputes “arising out of 

or relating to” investments made under this BIT between a Contracting Party and an 

investor of the other Contracting Party. It is those disputes which may be submitted, at the 

investor’s option, either to national or international adjudication. Art. 11(1) does not use a 

narrower formulation, requiring that the investor’s claim allege a breach of the BIT itself.  

                                                             
84 Ibid. 
85 McLachlan, ¶¶4.48-4.49. 
86 Vivendi II, ¶55.  
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68. Thus, the requirements for arbitral jurisdiction in Article 11 do not necessitate that the 

Claimant allege a breach of the BIT itself: it is sufficient that the dispute relate to an 

investment made under the BIT. Consequently, if any claim brought by the Claimant before 

a national court “arising out of or relating to” investments made under the TK-BIT within 

the meaning of Art. 11(1), then the fork-in-the-road provision contained in Art. 11(2) will 

apply. 

69. Therefore, Claimant’s claims against the Respondent’s government, brought before the 

Kronos’ court, would prima facie fall within Article 11(2) and constitute a “final” choice 

of forum and jurisdiction. 

 

III. The SSC tribunal has jurisdiction over the Respondent’s counterclaims 

 

70. Alternatively, without prejudice to the Respondent’s objections on the Tribunal’s 

jurisdiction, Respondent submits that this Tribunal does have jurisdiction over the 

Respondent’s counterclaim and respectfully requests the Tribunal to find the Claimant 

liable for the devastating environmental damages caused to the Respondent by its acts and 

omissions. 

 

1. The dispute resolution clause in the TK-BIT is broad enough to encompass 

counterclaims 

 

71. The terms of the consent given in the BIT must be carefully scrutinised to determine 

whether they are intended to cover counterclaims as well.87 If this is the case, the investor’s 

consent must be interpreted to also extend to such counterclaims.88  

72. For instance, the Saluka tribunal held that the dispute resolution clause in the Czech 

Republic – Netherlands BIT is “wide enough to include disputes giving rise to 

counterclaims” and “carries with it no implication that … applies only to disputes in which 

it is an investor which initiates claims.”89 The concerned dispute resolution in that BIT read 

as follows:  

                                                             
87 Lalive, ¶7.18. 
88 Lalive, ¶7.18. 
89 Saluka Jurisdiction, ¶39 
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“1) All disputes between one Contracting Party and an investor of the other 

Contracting Party concerning an investment of the latter shall if possible, be 

settled amicably. 

2) Each Contracting Party hereby consents to submit a dispute referred to in 

paragraph (1) of this Article, to an arbitral tribunal, if the dispute has not been 

settled amicably within a period of six months from the date either party to the 

dispute requested amicable settlement.”90 

 

73. Similarly, here, the dispute resolution in the TK-BIT is wide. Art.11 provides that “an 

investment dispute is a dispute between a Contracting Party and an investor of the other 

Contracting Party arising out of or relating to …” The clause does not contain any 

provision precluding the Respondent to bring a counterclaim arising out of an investment 

dispute before the SCC Tribunal. 

 

2. The Respondent’s counterclaims have sufficient connection with the investment 

 

74. Arbitral tribunals in many investment treaty arbitration cases have allowed for the 

respondent state to bring counterclaims against the claimants. For instance, the Saluka 

tribunal affirmed the right of a State to bring a counterclaim against the investor, where 

such counterclaim has a close connection with the investment claim brought before the 

tribunal by the investor.91 It held that counterclaims to be “an indivisible whole” with the 

primary claims and arise directly out of the Treaty or the investment agreement.92 

75.  Moreover, the Klöckner v. Cameroon tribunal also acknowledged the admissibility of a 

respondent State’s counterclaim if the subject matter of the counterclaim is intimately 

connected with the subject matter of the primary claim.93  

76. Additionally, this right exists in all major arbitration rules, including the UNCITRAL 

Arbitration Rules, International Chamber of Commerce Rules, and ICSID. 

77. In the present case, the subject matter of the Claimant’s submissions and the subject matter 

of the counterclaim are intimately connected. Thus, the Claimant’s claim and the 

                                                             
90 Article 8 of the Czech Republic – Netherlands BIT. 
91 Saluka Jurisdiction, ¶¶. 60-61. 
92 Saluka Jurisdiction, ¶.79. 
93 Klöckner, ¶165. 
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Respondent’s counterclaim are to be considered as an “indivisible whole”94 since they both 

arise from the same set of facts. 

78. Furthermore , the Respondent submits that the exercise of the Tribunal’s jurisdiction over 

the counterclaim would be consistent with policy considerations such as the efficiency in 

international dispute resolution.95 It is less time-consuming and costly to resolve all disputes 

under one arbitration proceeding.  

79. On the other hand, in the BIT in article 9(2), a state shall regulate to protect its environment 

from any harmful impacts. Thus, the polluter shall bear the cost. the BIT contains 

obligations for investors to observe environmental law and there was no substantive reason 

to exempt investors from the scope of claims for breach of such obligations. Claimant is an 

investor of a Party that is a party to an investment dispute with another Party  and 

respondent” is equally defined as “the Party that is a party to an investment dispute”. There 

is no doubt as to what the Treaty Parties intended when they made reference to this terms 

in articles 9.2. both parties enter the BIT to get the protection However, as they desire 

protection they must accomplish their obligations.  

80. Compensation is aimed at re-establishing or repairing the situation which existed before 

the wrongful act was committed, provided and to the extent that it is not materially 

impossible   

81. In effect, reparation of environmental harm has been upheld by international investment 

tribunals  

82. The study demonstrates that Claimant has failed to avoid contamination of the Rhea River, 

which supplies water for the vast majority of the country, with toxic waste.  Respondent 

submits that the claimants were liable for environmental damage and must decontaminate 

the Rhea river estimated for USD 75,000,000.   

83. These costs are a direct consequence of Claimant’s breach of Article 9.2 of the BIT. Thus, 

based on Article 5(1)(iii) of the SCC Rules and Article 11 of the BIT, Respondent requests 

the Tribunal to order Claimant to pay Respondent compensation for the damages caused 

by Claimant, of no less than USD 150,000,000, for the Rhea river decontamination, the 

supplied water and addition costs for health purposes. 

 

                                                             
94 Klöckner, ¶165. 
95 Saluka Jurisdiction [24 and 27]. 
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PART TWO: MERITS 

RESPONDENT’S ACTIONS DO NOT VIOLATE ARTICLE 7 OF THE BIT 

Claimant’s Investment was not unfairly expropriated 

84. Respondent contends that the steps taken against Claimant’s investment were not 

expropriatory in its nature because the expropriation was lawful under Art.7(1) of the TK-

BIT.  

Respondent’s actions do not amount to expropriation 

85. Respondent submits that the steps it had taken against Claimant do not amount to either 

direct expropriation or indirect expropriation. 

86. Art.7(1) of the TK-BIT provides that: 

 “Neither Contracting Party shall nationalize or expropriate a covered 

investment either directly or indirectly through measures having an effect 

equivalent to nationalization or expropriation except for a public purpose, in 

accordance with due process of law, in a non-discriminatory manner and on 

payment of due compensation in accordance with paragraphs 2 and 3 below.” 

87. Art.9 of the BIT prescribes that: 

 “1. The Contracting Parties recognize that it is inappropriate to encourage 

investment by relaxing domestic health, safety or environmental measures. 

Accordingly, a Contracting Party should not waive or otherwise derogate from, 

or offer to waive or otherwise derogate from, those measures to encourage the 

establishment, acquisition, expansion or retention in its territory of an 

investment of an investor. If a Contracting Party considers that the other  

Contracting Party has offered such an encouragement, it may request 

consultations with the latter, and the two Contracting Parties shall consult with 

a view to avoiding the encouragement.   

2. In pursuit of sustainable development, each Contracting Party shall strive to 

minimize, in an economically efficient manner, harmful environmental impacts 

occurring within its territory. In doing so, each Contracting Party shall act in 

a cost-effective manner. In its policies and actions, each Contracting Party shall 

strive to take precautionary measures to prevent or minimize environmental 

degradation. The Contracting Parties agree that the polluter should, in 
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principle, bear the cost of pollution, with due regard to the public interest and 

without distorting investment or international trade.  

 3. Each Contracting Party should encourage enterprises operating within its 

territory or subject to its jurisdiction to voluntarily incorporate internationally 

recognized standards of corporate social responsibility in their practices and 

internal policies. These standards include, but are not limited to, those 

expressed in statements of principle that have been endorsed or supported by 

the Contracting Parties. These principles address issues such as labour, the  

environment, human rights, community relations and anti-corruption.” 

88. States’ regulations that are lawful exercises of governmental powers may affect foreign 

interests considerably without amounting to expropriation.96 Therefore, there is no 

expropriation where the character of the government measure is protection of public health, 

safety, morals or welfare.97 

Respondent’s acts are a valid exercise of police powers and hence do not amount to 

expropriation. 

89. States’ regulatory measures are not considered expropriatory when they constitute a valid 

exercise of its police powers.98 Investment tribunals have in numerous cases espoused the 

view that states may justify deprivations based on the exercise of its police powers.99 

90. International law has accorded the term ‘Police Powers’ with a very broad definition. The 

tribunal in the Methanex case held that any “non-discriminatory regulation for a public 

purpose” falls within the scope of a State’s police powers.100 Moreover, three broad 

categories of police powers have been recognised by international jurisprudence as well as 

commentary: (i) public order and morality; (ii) protection of human health and the 

environment; and (iii) state taxation.101 

91. The tribunal in the Saluka case observed that deprivations may be justified if they are the 

consequence of bona fide regulatory actions aimed at the maintenance of public order. A 

three-pronged test is adopted for this purpose: the measure must be non-discriminatory, 

bona fide and aimed at public welfare. 102 

                                                             
96 Brownlie, p.509. 
97 G. Christie, p. 338 
98 Newcombe and Paradell; Aldrich, p. 609 
99 Saluka; Methanex; Myers, ¶¶281-288; Lauder, ¶198;Tecmed, ¶115 
100 Methanex, ¶410 
101 Newcombe and Paradell, p.358. 
102 Saluka, ¶253 



Waldock 

32 
 

92. It is proved that the exolpitation of lindoro  adversely affected the environment and the 

public health of the Respondent by way of the contamination of its vital water sources, the 

Rhea river. This contamination further led to diseases such as cardiovascular disease and 

microcephaly. Consequently, Claimant’s activity had to be maintained and the acts of 

Respondent were therefore valid and justified. 

93. Despite the lack of precedents vis-à-vis the exercise of police powers for the protection of 

human health and the environment, the instant case is axiomatically encompassed within 

its scope. The exploitation of lindoro caused catastrophic damage to the Kronos 

environment and its people who depended on the Rhea river. Respondent furthermore 

prohibiting over the exploitation of lindoro only as a consequence of the failure of Claimant 

to follow the environmental Regulation.103 

94. Art.9 of the TK-BIT does not prevent the Respondent from regulating harmful conducts in 

order to protect public health and environment even if foreign investments were 

admitted.”104  

95. In light of the foregoing, the Tribunal should conclude that the Respondent regulatory 

measures were a valid exercise by Respondent of its police powers for the protection of the 

public health. As such, they cannot constitute an expropriation of the Claimants’ 

investment. Thus, the Claimant’s claim regarding the expropriation of its investment must 

be rejected.105 

Respondent’s actions do not constitute ‘direct expropriation’ 

96. Art. 7(1) of the TK-BIT stress that neither Contracting Party shall nationalize or expropriate 

a covered investment directly. A direct expropriation is occurred in cases where the title of 

the property is transferred to the expropriating state.106 Art.9 of the TK-BIT prescribes that 

States shall adopt, maintain, or enforce any measure that they consider appropriate to ensure 

that investment activity is undertaken in a manner sensitive to healthy, safety or 

environmental concerns. 

97. In the instant case, the title over the property has always  remained with Claimant. Claimant 

has failed to fulfil its environmental obligations. As a result, in order to protect the 

environment, Respondent issued the DECREE, under the KEA, which unilaterally revoke 
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Claimant’s operating licenses and terminate the CA over the exploitation of lindoro  which 

harmed the environment and the public health.107 

98. Therefore, Respondent’s actions stand as nothing more than legitimate governmental 

regulatory measures, permitted under the BIT and international law. The tribunal should 

hold that there was no direct expropriation of Claimant’s property. 

Respondent’s actions do not amount to ‘indirect expropriation’ 

99. Article 7(1) says a state should not take a measure that amounts to nationalization or 

expropriation EXCEPT for public purpose, due process non-discriminatory manner and on 

compensation 

100. Indirect or creeping expropriation refers to a series of expropriatory measures wherein 

a state interferes with the investor’s property rights to such an extent that such rights are 

rendered ineffective.108  

101. Claimant’s assertion that the KEA regulation and Decree issuance amounts to 

expropriation do not qualify the expropriation requirements. 

102. If on any grounds the Tribunal finds that the acts of Respondent constitute 

expropriation, Respondent submits that this expropriation was nonetheless lawful. All of 

the requirements set by Article 7 of the BIT, for expropriation to be lawful have been 

complied with in the case at hand. Namely, Respondent’s acts served the public purpose 

(a), all legal provisions and procedures have been dully followed (b), while CLAIMANT’s 

request for full and effective compensation is inadmissible (c). 

In any event, the expropriation is validated by Article 7 (1) of the BIT 

103. Assuming Respondent’s acts were expropriatory in nature, Respondent submits that the 

expropriation was lawful in its nature since it was for public purposes, the principles of due 

process were adhered to and lastly, Respondent’s acts were carried out on a non-

discriminatory basis. 

The expropriation was for public purposes 

104. All expropriations must be in public interest.109 Article 7 of the BIT states that investors’ 

properties shall not in any way be expropriated “except for public purposes”. The public 
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purpose exception has been accorded a very wide interpretation by tribunals to mean “some 

genuine interest of the public.”110 Given its wide ambit, it has rarely been a bar to lawful 

expropriation.111 Several BITs112 as well as customary international law113 support this stance 

since it is reasoned that since public welfare requires the taking of property, this right is 

dependent on good faith as well as genuine public need. 

105. International law moreover recognizes permanent sovereignty of States over their 

natural resources114 and emphasizes that their exploitation should conform to the rules which 

nations freely legislate. Protection of natural resources is a legitimate public welfare 

objective owing to its developmental implications. A host state has wide discretion in 

determining whether there is a public purpose and if its national interests are threatened.115 

106. In the present case, exploitation of lindoro caused devastating damage to the Kronian 

environment due to the improper  waste disposal in the Rhea river, which affect the 

surrounding environment and people.116 The exploitation of lindoro caused severe damage 

to the environment and adversely affected the kronian  public health. Hundreds of people 

having a direct relation with the Rhea river were catastrophically affected by the 

contamination.117 

107. The prohibiting is consistent with the BIT, which calls for the Contracting Parties to 

protect each other investments, subject to the maintenance of health, safety and 

environmental standards. 

The expropriation was in conformity with all legal provisions and procedures 

108. The due process requisite must be analyzed in the light of Art. 8 of the TK-BIT and the 

relevant international standards. Art. 8 stated that  

“ 1. Each Contracting Party shall ensure that its laws, regulations, procedures, 

and administrative rulings of general application respecting a matter covered 

by this Agreement are promptly published or otherwise made available in such 
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a manner as to enable interested  persons and the other Contracting Party to 

become acquainted with them. 

 2. To the extent possible, each Contracting Party shall (a) publish in advance 

any measure referred to in the preceding paragraph that it proposes to adopt, 

and (b) provide interested persons and enterprises and the other Contracting 

Party a reasonable opportunity to comment on that proposed measure, with due 

regard to the domestic laws of the concerned Contracting  Party. Should such 

measure impact a covered investment, the concerned Contracting Party shall 

endeavour its best efforts to provide interested persons and enterprises a fair 

opportunity to discuss the proposed measure prior to its entry into force.  

3. Upon request by a Contracting Party, the other Contracting Party shall 

provide information on any measure that may have an impact on a covered 

investment, unless such information”. 

 

109. It is well-established through the commentaries as well as judicial practice that the 

standard for the denial of due process is a very high one and that its ambit covering only 

gross miscarriages of justice.118 A lack of due process may thus be proven only in cases of 

“manifest injustice in the sense of a lack of due process leading to an outcome which 

offends a sense of judicial propriety.”119 

110. In the instant factual matrix, Respondent’s Government submitted a draft bill to the 

Kronian House of Representatives to minimize the externalities of environmentally 

sensitive activities in Respondent’s territory, including, but not limited to, Claimant’s 

activities.120 The KEA was issued first,  and it was available in the government website.  

Following this, the decree has been issued.121 

Respondent did not commit any discriminatory conduct  

111. States are forbidden from expropriating investments for reasons unconnected to the 

state’s legitimate regulatory purposes.122 In determining whether a host state has 

discriminated against a foreign investor, tribunals consider three factors. 123 First, tribunals 
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recognize entities that receive national treatment. Second, tribunals look to entities in like 

circumstances that qualify for national treatment in order to ascertain the best level of 

treatment available, and then compare that to the treatment given the expropriated entity. 

Finally, tribunals consider facts as may be relevant to justify any difference in treatment.124 

112. Here, there is nothing in the record to suggests that Claimant was discriminated against. 

There is no basis of comparison for national treatment, Claimant is the only company 

exploiting Lindoro in the area. The KEA language was general and aimed to environment 

and human health.125 

113. Additionally, Respondent was justified in issuing the DECREE to protect the 

environment and the public health because Claimant’s disposal had affected the Rhea 

river.126 Therefore Respondent did not act in a discriminatory manner. Respondent merely 

reacyted to the situation that Claimant had created. Hence, the Tribunal should conclude 

that the discriminatory argument is unfounded. 

The seizure is not compensable 

114. Art. 9(2) of the TK-BIT provides that: 

“In pursuit of sustainable development, each Contracting Party shall strive to 

minimize, in an economically efficient manner, harmful environmental impacts 

occurring within its territory. In doing so, each Contracting Party shall act in 

a cost-effective manner. In its policies and actions, each Contracting Party shall 

strive to take precautionary measures to prevent or minimize environmental 

degradation. The Contracting Parties agree that the polluter should, in 

principle, bear the cost of pollution, with due regard to the public interest and 

without distorting investment or international trade.” 

115. The Tribunal in Saluka v. Czech Republic recorded the scope, conditions and effects of 

the police powers doctrine, stating: It is now established in international law that States are 

not liable to pay compensation to a foreign investor when, in the normal exercise of their 

regulatory powers, they adopt in a non-discriminatory manner bona fide regulations that 

are aimed to the general welfare.127 
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116. Furthermore, it is “a well-established principle that ‘States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their regulatory powers, 

they adopt in a non-discriminatory manner bona fide regulation that are aimed at the general 

welfare.”128 

117. In the instant case, the prohibiting is not compensable since the Claimant was the 

polluter129 and the measures was a legitimate exercise of police powers of the State. 

The seizure, being a legitimate exercise of police powers of the State, is not compensable 

118. International law recognizes that a State need not compensate foreign property owners 

for interference with property interests that results from bona fide general taxation, 

regulation, forfeiture for crime, or other action of the kind that is commonly accepted as 

within the police power of states.130  

119. In Tecmed v. Mexico the tribunal stated: The principle that the State’s exercise of its 

sovereign power within the framework of its police power may cause economic damage to 

those subject to its powers as administrator without entitling them to any compensation 

whatsoever is undisputable.131 

120. It is established that Respondent’s measures were in valid exercise of their police 

powers.132Therefore, Respondent is not entitled to pay compensation to Claimant. 

121. According to the Philip Morris133’ tribunal, the state has a large policy space to 

implement reforms aiming to protect legitimate interest – and therefore this type of measure 

cannot be considered an expropriation. Furthermore, Regulation cannot be considered 

expropriatory since they were legitimate exercise of the State’s sovereign police power to 

protect public health. Because Philip Morris’ claims were dismissed on its entirety, the 

company was ordered to pay the entire cost of the dispute, as well as 70% of Uruguay’s 

legal fees. 

122. According to the OECD, “[i]t is an accepted principle of customary international law 

that where economic injury results from a bona fide non-discriminatory regulation within 

the police power of the State, compensation is not required.” 134 

                                                             
128 Ibid 355 
129 Study 
130 SEDCO, p. 275 
131 391 Tecmed (CLA-203), ¶ 119 
132 SEDCO, p. 275 
133 Philip Morris vs Uruguay 
134 OECD, “Indirect Expropriation” and the “Right to Regulate” in International Investment Law, OECD Working 
Papers on International Investment, 2004/4 (Sept. 2004), (RLA-238), p. 5, n. 10.  



Waldock 

38 
 

123. The police powers doctrine was propounded much earlier than its recognition by 

investment treaty decisions. The 1961 Harvard Draft Convention on the International 

Responsibility of States for Injury to Aliens already provided in Article 10(5) as follows: 

An uncompensated taking of property of an alien or a deprivation of the use or enjoyment 

of property of an alien which results from … the action of the competent authorities of the 

State in the maintenance of public order, health, or morality … shall not be considered 

wrongful, provided (a) it is not a clear and discriminatory violation of the law of the State 

concerned; (b) it is not the result of a violation of any provision of Article 6 to 8 of this 

Convention [denial of justice]; (c) it is not an unreasonable departure from the principles 

of justice recognized by the principal legal systems of the world; and (d) it is not an abuse 

of the powers specified in this paragraph for the purpose of depriving an alien of his 

property.135 

124. The doctrine was endorsed in the Third Restatement of the Foreign Relations Law of 

the United States of 1987 in the following terms: A State is not responsible for loss of 

property or for other economic disadvantage resulting from bona fide general taxation, 

regulation, forfeiture for crime, or other action of the kind that is commonly accepted as 

within the police powers of states, if it is not discriminatory.136 

125. According to the OECD, “[i]t is an accepted principle of customary international law 

that where economic injury results from a bona fide non-discriminatory regulation within 

the police power of the State, compensation is not required.” 137 
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