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STATEMENT OF FACTS

 

 

 

[1] The Republic of Tyrea, Respondent in the present dispute, was one of the last countries to 

sign up to social media. And, yet, it managed to be the first one to bring social media to 

international investment arbitration. 

 

The parties to the dispute 

[2] “Claimants” are FriendsLook plc, Whistler Inc. and SpeakUp Media Inc., three international 

social media companies. FriendsLook is constituted under the laws of Novanda. Whistler and 

SpeakUp are constituted under the laws of Kitoa. 

[3] “Respondent” is the Republic of Tyrea. In September 2012, Tyrea emerged from a civil war 

between the country’s two major ethnicities, the Minyar and the Tatyar. 

 

Relevant Conventions 

[4] On 10 September 2000 and on 25 May 2001, Respondent ratified the Tyrea-Novanda and the 

Tyrea-Kitoa Bilateral Investment Treaties (“BITs”) respectively. 

[5] On 15 December 2000, Respondent acceded to the International Centre for Settlement of 

Investment Disputes Convention (“ICSID Convention”). On 5 January 2018, Respondent 

formally expressed its intention to denounce the ICSID Convention. 

[6] On 1 December 2014, Respondent signed and ratified the International Covenant on Civil and 

Political Rights (“ICCPR”). 

 

Claimants’ operational history as international companies 

[7] Claimants are three of the most famous social media platforms in the world. They were among 

the first companies in the virgin market of social media. From the very beginning of their 

operations, they were a rising trend and expanded their operations worldwide. 

[8] In Claimants’ expansion plans, Respondent was considered a key target market, due to its 

recent transition to democracy in January 2013. Claimants were also keeping a very keen eye 

on Alcadia and Larnacia, two neighboring countries of Respondent. Today, Claimants’ 

platforms count millions of users in more than 100 countries. 
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The Tyrean liberalisation trend 

[9] After its democratisation, Respondent passed Law 1125-L. This law was the starting point of 

the liberalisation trend in the Tyrean Web. Its issuance was followed by festive official 

declarations and events, which purported to induce Claimants in investing in Tyrea. At that 

time, Respondent did not have in place any regulations for the restriction of hate speech 

online. 

 

The first years in Tyrea 

[10] In January 2015, FriendsLook inaugurated the Tyrean version of its platform. Four months 

later, Whistler and SpeakUp followed suit. Right after their advent in the Tyrean market, 

Claimants’ platforms became a true success story. By 1 January 2018, almost every Tyrean 

inhabitant had an account in Claimants’ platforms. 

 

Law 0808-L: The first cloud of the storm 

[11] Respondent’s lack of precautionary and specific regulation regarding the restriction of hate 

speech led to the abusive utilisation of Claimants’ platforms. From the beginning of 2017, 

Tyrean extremist groups rekindled the hatred between the two ethnicities through social 

media. 

[12] It was only after the civil unrest spinned out of control that Respondent decided to take action. 

On 12 January 2018, Respondent promulgated Law 0808-L. It required all social media 

companies to develop an effective algorithm that would block any content “likely to prejudice 

public morality”. It also necessitated access to the users’ ID card details and personal 

messaging. A 60-days deadline was initially set by Decree No.0578/201-D. 

 

The blocking of Claimants’ platforms 

[13] Claimants were faced with an unprecedented task; to decipher the “public morality” 

limitations in Law 0808-L. On top of that, Respondent kept hindering Claimants’ studious 

efforts to comply with the newly enacted law. At the exact midpoint of the deadline, 

Respondent decided to reduce the compliance period to 45 days. Instead of 30 remaining 

days, Claimants were left with no more than 15 days. Inevitably, the submitted algorithms 

presented defects. 
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[14] On the very same date of the deadline expiration, the Tyrean Communications Agency 

(“TCA”) blocked Claimants’ platforms. In stark contrast, the TCA did not reserve the same 

kind of severity for two local social media platforms, TruthSeeker and Wink. 

 

The failure of Respondent to deal with the crisis 

[15] Not only did Law 0808-L not alleviate the hatred, but also it spiked additional tension. In the 

absence of heavy police presence, violent clashes between the two ethnicities continue 

occurring until today. The blocking of Claimants’ platforms added more fuel to the fire. The 

groups immediately also started protesting against the blocking of Claimants. 

 

The initiation and unfolding of the present arbitration 

[16] On 29 June 2018, Claimants filed a Request for Arbitration (“RfA”) to the International 

Centre for Settlement of Investment Disputes (“ICSID”) Secretariat. On 21 December 2018, 

Respondent filed a Request for Provisional Measures (“RfPM”). 
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SUMMARY OF ARGUMENTS 

 

 

[17] The line of Claimants’ argumentation in the present dispute can be summarised as 

follows: 

[18] PROVISIONAL MEASURES. First, Respondent’s economic interests are not protected 

by provisional measures. 

[19] Second, Respondent has not in any way demonstrated that Claimants have aggravated the 

dispute or exacerbated Tyrea’s position in it. 

[20] JURISDICTION. First, Claimants have timely accepted Respondent’s valid consent to 

arbitration in the BITs. In the alternative, Respondent has abusively exercised its right to 

denounce the ICSID Convention. 

[21] Second, Respondent’s general consent to arbitration covers multi-party proceedings; 

Claimants’ claims are sufficiently homogeneous on both legal and factual grounds in 

order to be examined jointly.  

[22] LIABILITY. First, Claimants’ investments have been indirectly and unlawfully 

expropriated. 

[23] Second, Claimants were not accorded fair and equitable treatment; Respondent frustrated 

Claimants’ legitimate expectations; Respondent acted in an intransparent manner. 

[24] Third, Respondent has impaired the operation, use and enjoyment of Claimants’ 

investments by unreasonable and discriminatory measures. 

[25] Fourth, Respondent is not exempt from its obligation to compensate Claimants. 

[26] Lastly, Claimants have not, in any way, contributed to the damage inflicted to their 

investments by Respondent’s conduct. 

[27] REMEDIES. Respondent is liable for violating Art.6 and Art.3(1) BITs; Claimants 

request compensation in the amount of no less than: $69,134,875 for FriendsLook, 

$26,760,460 for Whistler and $27,094,600 for SpeakUp, plus interest as of the date of 

issuance of the final award. 
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PROVISIONAL MEASURES 

 
 

I. THE TRIBUNAL MUST REJECT RESPONDENT’S REQUEST FOR 

PROVISIONAL MEASURES UNDER ART.47 ICSID CONVENTION 

[28] Respondent’s RfPM epitomises the misuse of the arbitral proceedings and especially of 

Art.47 ICSID Convention. Respondent found itself in panic, while the international public 

opinion was scrutinising its decision to block Claimants’ platforms.1 Newspapers, print 

and digital, NGOs and social media users are still collectively condemning Respondent 

for its conduct.2 

[29] After realising the adverse impact of its bad publicity to its economy,3 Respondent 

followed its tested and trusted tactic to attribute blame to Claimants. Under the guise of 

an urgent need for judicial protection, Respondent essentially attempts to convince this 

Tribunal to issue a “gag-order” on the international public opinion.4 Over unfounded 

accusations, Respondent requests that Claimants are ordered to abstain from an alleged 

“large-scale aggressive media campaign” waged against it.5  

[30] Nonetheless, Respondent has failed to prove that Claimants have in some way aggravated 

the dispute or exacerbated its position in it. First, Respondent’s mere economic 

aspirations may not be the object of protection through provisional measures (A). Second, 

Respondent fails to demonstrate that Claimants’ conduct necessitates an urgent 

intervention of the Tribunal for the preservation of its procedural rights (B). 

A. Respondent’s mere economic aspirations cannot be protected by provisional 

measures 

[31] It is commonly accepted that Art.47 ICSID Convention may only be invoked for the 

protection of rights that are related to the dispute.6 Mere expectations are certainly not 

preserved.7 On these grounds, the Churchill tribunal stressed that the interest of a State to 

attract foreign investments and to protect its honour and reputation could not warrant the 

granting of provisional measures.8 

 
1 RfPM, ¶3. 
2 RfPM, ¶2-3, 5; PO3, ¶2. 
3 RfPM, ¶¶8-10. 
4 RfPM, ¶1. 
5 Ibid. 
6 Plama, ¶40; Tokios Tokelés, ¶¶11-12; Kaufmann-Kohler/Antonietti/Potestà, p.640. 
7 Anderson, ¶21. 
8 Churchill, ¶50. 
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[32] In casu, Respondent should be barred from invoking Art.47 ICSID Convention for the 

preservation of its purely economic ambitions and of its international image. Its 

aspirations for the attraction of foreign investments,9 the hosting of the World Expo 

203010 and the issuance of low-cost bonds11 are certainly not rights related to the present 

dispute. Hence, they could not warrant the granting of provisional measures. 

B. Respondent has failed to establish the criteria of urgency and necessity 

[33] Respondent has failed to demonstrate that the circumstances of the present dispute 

necessitate the granting of  provisional measures. Arbitral tribunals have emphasised that 

provisional measures constitute an extraordinary interference that shall not be conducted 

lightly.12 Their imposition is only warranted in cases of urgency and necessity.13 This 

entails that the opposing party’s conduct must endanger an imminent and irreparable harm 

to the unfolding of the arbitral proceedings.14 

[34] However, irreparable harm of the petitioner does not fulfil the requirement of necessity 

per se.15 In assessing necessity, the Tribunal shall additionally weigh the interests of both 

sides, according to the principle of proportionality.16 

[35] In the case at hand, Respondent has failed to demonstrate any circumstances of urgency 

and necessity for its procedural rights. Its assumptions that Claimants have coordinated 

an aggressive media campaign “by promoting, instigating and stimulating the publication 

of propaganda” shall not be upheld by the Tribunal.17  

[36] Claimants have not been involved in any activity that could harm Respondent’s position 

in the dispute (1). Moreover, Claimants’ interest in  revealing their RfA outweighs any 

alleged harm of Respondent (2). 

1. Claimants were not engaged in any activity that could harm 

Respondent’s position in the dispute 

[37] Provisional measures may only be recommended if the opposing party has been involved 

in an activity that endangers irreparable harm to the petitioner.18 The demonstration of 

 
9 Response, ¶10.  
10 RfPM, ¶8. 
11 RfPM, ¶10. 
12 Occidental II, ¶59; Plama, ¶38; Anderson, ¶24. 
13 Tokios Tokelės, ¶8. 
14 Quiborax, Decision on Provisional Measures, ¶¶150, 156. 
15 City Oriente, ¶72. 
16 Burlington, ¶81; Quiborax, Decision on Provisional Measures, ¶158; Tallinn, ¶107. 
17 RfPM, ¶1. 
18 Caratube II, ¶120; Tokios Tokelės, ¶8. 
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involvement, must be based on compelling evidence.19 Mere conjectures are inadequate 

to that end.20 In Caratube II, the tribunal’s suspicions of respondent’s involvement in the 

creation of defamatory websites against the claimants did not constitute solid evidence 

for the recommendation of provisional measures.21 

[38] In this vein, this Tribunal shall not rely on Respondent’s conjectures in the absence of any 

evidence. Claimants submit that they were in no way involved in: 

● Instigating or stimulating the publication of negative information to the press (a); 

● Promoting negative content on FriendsLook (b);22 

● Engaging in lobbying against Respondent (c).23 

a.  Claimants have not instigated the publication of negative information 

to the press against Respondent 

[39] Respondent has provided no tangible evidence that Claimants are responsible for the 

publication of articles or the leak of its Response to the RfA (“Response”) to the press.24 

[40] The Valle Verde case clarifies that the tribunal may not interfere with media publications 

in the absence of involvement of the opposing party.25 This is exactly the case here. The 

press articles cited by Respondent represent nothing more than the well-anticipated and 

independent reaction of the international public opinion towards its censorship policy.26  

[41] Indeed, public opinion, and especially journalists, are very sensitive towards such 

practices. For instance, the internet censorship of the Chinese government is until today 

under the scrutiny of the international press.27 Nonetheless, here, Claimants are once again 

the lightning rod. Respondent directly accuses Claimants barehanded of evidence. 

[42] It would be unreasonable to assume that Respondent’s negative publicity is attributed to 

“mischaracterisations” or “misrepresentations” made by Claimants.28 This is even more 

so, since independent organisations, including Reporters without Borders and Amnesty 

International, have all downgraded Respondent’s position in their rankings with regard to 

freedom of expression.29 Such rankings are not based on subjective estimation, but rather 

 
19 Gavrilovic, ¶204. 
20 Caratube II, ¶¶129-130. 
21 Ibid. 
22 RfPM, ¶2. 
23 RfPM, ¶7. 
24 RfPM, ¶¶3, 5. 
25 Valle Verde, ¶¶69, 90-92. 
26 RfPM, ¶3. 
27 Dreyfuss, Wired; Qian, New York Times; Teon, The Greater China Journal; Turdush, The Washington Post. 
28 RfPM, ¶¶2, 11. 
29 Response, ¶5.  
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on independent and reasoned expert research made by media professionals, lawyers, 

sociologists and specialists, who rely on a network of correspondents in 130 countries.30  

[43] Claimants are equally not responsible for the leak of the Response to the press. The EDF 

tribunal accentuated that the mere publication of negative information does not presume 

involvement of the opposing party.31 Respondent has adduced no evidence in this 

respect.32 To Claimants’ knowledge, the leak could have also been the result of a hack by 

Respondent’s competitors in the World Expo bid 2030. 

b. Claimants have not promoted negative information on FriendsLook 

against Respondent 

[44] Once again, Respondent has failed to provide any supporting evidence for its severe 

accusations that Claimants have intentionally promoted negative content against 

Respondent in FriendsLook.33  

[45] The featuring of such content is simply the result of algorithms, that automatically classify 

content as trending depending on their user attractiveness.34 This is, in fact, a common 

phenomenon among modern media platforms.  

[46] For example, both YouTube and BBC News feature the same event on the same date; the 

suspension of the British Parliament by Borris Johnson.35 The classification of such 

content is the result of click attraction and not of any coordination by the media platforms 

themselves. The screenshots below evince this point. 

 
30 Reporters without Borders for Freedom of Information. 
31 EDF, ¶42. 
32 Facts, ¶25; PO3, ¶7. 
33 Ibid; RfPM, ¶2. 
34 Trending on YouTube. 
35 BBC News; Youtube. 
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[47] Further, Respondent’s allegation that FriendsLook has sponsored negative information 

against Tyrea defies any sense of economic business efficiency. FriendsLook, already 

suffering the negative economic effects of Respondent’s illegalities could simply not 

afford exhausting its valuable advertising space to allegedly defame for over nine 

months.36 

c. Claimants were not engaged in “lobbying” tactics against Respondent 

[48] Respondent’s allegations of “lobbying” lack, yet again, any evidentiary or reasonable 

basis. Claimants have in no way pressured Tyrean officials for the revocation of the 

disputed measure through employing “lobbying” tactics.37 In practical terms, the 

revocation of the measure was of no interest for Claimants; their operations in Tyrea had 

already been terminated as of April 2018.38 

[49] In Gramercy, the tribunal reiterated that any finding of lobbying necessitated a detailed 

account of names of the lobbyists and of factual circumstances under which claimant had 

tried to pressure respondent.39 In a similar vein, in Churchill, the alleged statement of 

claimant’s chairman that “the lobbying will continue” was too vague to substantiate a 

finding of lobbying.40 

 
36 RfPM, ¶2. 
37 RfPM, ¶7. 
38 Ibid, PO2, ¶12.  
39 Gramercy, ¶¶18-19, 61. 
40 Churchill, ¶52. 
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[50] To that effect, in the present case, Respondent’s abstract accusations of “lobbying” shall 

not constitute a solid ground for this Tribunal. An alleged statement that “the lobbying 

will continue”41 does not provide the slightest indications thereof. Respondent has not 

adduced any evidence of the identity of the person, of the addressee and the context under 

which the statement was made. 

[51] Eventually, it all boils down to facts, and the facts of the present case could not prove any 

harm to Respondent, let alone an irreparable one. Respondent has utterly failed to 

demonstrate any alleged pressure on behalf Claimants. 

2. Respondent’s requested measures do not fulfil the proportionality 

criterion 

[52] ICSID jurisprudence is unanimous that there is no general duty of confidentiality in ICSID 

arbitration.42 Such obligation emerges only in the presence of a confidentiality agreement 

between the parties.43 Here, there is no agreement that classifies the present proceedings 

as confidential. Paragraph 8.1 of Procedural Order 1 (“PO1”) does not restrict the 

publication of documents.44 In Tallinn, it was confirmed that an identical provision does 

nothing more than record the parties’ consent to ICSID to publish POs, decisions and 

awards.45 

[53] A restriction to transparency may only be warranted if harm is caused to the petitioner in 

a disproportionate manner.46 The harm must greatly exceed the damage caused to the 

party affected by the provisional measures.47 On the basis of proportionality 

considerations, it is generally accepted that public discussions on the case are not 

prohibited.48 Importantly, as emphasised in Metalclad, the party shall not be prohibited 

from revealing its case where there is an externally imposed obligation in this respect.49 

[54] In casu, as a public limited company, and NASDAQ-listed,50 FriendsLook is under a legal 

obligation of significant importance to reveal the RfA. NASDAQ-listed companies are 

bound to promptly inform their shareholders for any material information that would 

 
41 RfPM, ¶7.  
42 Biwater, ¶121; Churchill, ¶46; Amco, ¶4; Abaclat, PO3, ¶67. 
43 Biwater, ¶¶115, 121. 
44 PO1, ¶8.  
45 Tallinn, ¶87. 
46 Tallinn, ¶¶100, 107. 
47 Gabriel Resources, ¶72. 
48 Biwater, ¶149; Churchill, ¶47. 
49 Metalclad, ¶10. 
50 Facts, ¶7. 
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reasonably be expected to affect the value of their securities and influence investors’ 

decisions.51 Consequently, any alleged harm of Respondent is significantly outweighed 

by Claimants’ legal obligation in publishing their RfA. 

[55] In fact, Respondent cannot convincingly argue that the sole publication of the RfA has 

caused irreparable harm. This is especially due to the fact that, when the publication 

occurred in October 2018,52 the issue had already taken immense dimensions in the 

international press.53 Thus, Claimants’ interest and legal obligation in publishing the RfA 

outweighs the minimal harm, if any, inflicted to Respondent.  

[56] Insofar as Respondent cannot demonstrate the existence of irreparable harm, the Tribunal 

shall dismiss Respondent’s request in its entirety. 

  

 
51 NASDAQ, Obligations for Companies Listed on Nasdaq. 
52 RfPM, ¶4. 
53 Ibid; Facts, ¶23. 
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JURISDICTION 

 
 

[57] Respondent’s objections that this Tribunal lacks jurisdiction ratione voluntatis are 

without merit. Claimants submit that Respondent’s denunciation of the ICSID 

Convention does not affect its consent to ICSID arbitration under the BITs for the current 

dispute (II). Further, Respondent’s consent to arbitration also covers the present multi-

party proceedings (III). Thus, Claimants respectfully urge this Tribunal to assume 

jurisdiction over the merits. 

 

II. THIS TRIBUNAL HAS JURISDICTION DESPITE RESPONDENT’S LATE 

DENUNCIATION OF THE ICSID CONVENTION 

[58] Art.25 ICSID Convention sets the basic requirements for ICSID’s jurisdiction.54 

Membership to the ICSID Convention55 and mutual consent are among the most 

fundamental ones and the most relevant here.56  

[59] In the instant case, it is undisputed that when the RfA was submitted Respondent was still 

an ICSID member.57 What Respondent does dispute is the existence of a mutual consent.58 

It essentially argues that its late denunciation of the ICSID Convention retroactively 

withdrew its “offer” to arbitrate contained in the BITs. 

[60] However its contention is ill-founded. Αt the point of filing of the RfA, both Respondent’s 

and Claimants’ consent to ICSID arbitration were valid. First, the denunciation of the 

ICSID Convention could not possibly affect Respondent’s consent under the BITs (A). 

Second, Claimants timely accepted Respondent’s effective consent pursuant to Arts.71 

and 72 ICSID Convention (B). In any case, Respondent has abusively exercised its right 

to denounce the ICSID Convention and must be barred from evading the Tribunal’s 

jurisdiction (C). 

 
54 Schreuer et al., pp.82-83. 
55 Schreuer et al., pp.144-146. 
56 Schreuer et al., pp.190-191. 
57 Response, ¶5. 
58 Ibid.  
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A. Respondent’s consent to ICSID arbitration under the BITs still remains in 

effect 

[61] Respondent’s assertion that its “offer” to ICSID arbitration under the BITs “no longer 

stands”59 is erroneous. Claimants submit that Respondent’s denunciation of the ICSID 

Convention cannot terminate its consent to arbitration in the BITs. In fact, the BITs at 

hand still remain in force until today.60 

[62] The Blue Bank, Transban and Murphy tribunals, all reaffirm that a consent contained in 

a BIT can only be terminated or modified by the BIT’s own terms.61 Here, the terms of 

termination of the BITs are envisaged in Art.13 BITs. Nowhere in this Article is it 

provided that the termination of the BITs is conditional upon denunciation of the ICSID 

Convention. Neither is Respondent’s consent to arbitration. 

[63] To the contrary, according to Art.9(3) BITs, Respondent’s consent is explicitly 

“unconditional”. The term “unconditional” must be interpreted in good faith, in 

accordance with its ordinary meaning and in the light of its object and purpose, pursuant 

to Art.31(1) of the Vienna Convention on the Law of Treaties (“VCLT”).62 In its ordinary 

meaning, “unconditional” stands for something “without any conditions or limits”.63 It 

would, thus, be absurd to transform Respondent’s “unconditional” consent into a 

conditional one upon the denunciation of the ICSID Convention.  

[64] Therefore, Respondent’s consent to arbitration is valid despite its denunciation of the 

ICSID Convention. 

B. Claimants timely accepted Respondent’s effective consent 

[65] Pursuant to Art.54(a) VCLT, the denunciation of a treaty must be in line with its 

provisions.64 In the case of ICSID Convention, the effects of denunciation are envisaged 

in Arts.71 and 72.65 

 

 

 

 

 

 

 
59 Ibid. 
60 PO2, ¶11. 
61 Blue Bank, ¶112; Transban, ¶82; Murphy, ¶86; See also, Gaillard, p.3. 
62 Dörr/Schmalenbach, pp.541-549. 
63 Oxford Dictionary, p.1662. 
64 Villiger, p.685. 
65 Schreuer et al., pp.1278-1282. 
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Art.71 ICSID Convention 

“Any Contracting State may denounce this Convention by written notice to 

the depositary of this Convention. The denunciation shall take effect six 

months after receipt of such notice.” 

 

Art.72 ICSID Convention 

“Notice by a Contracting State pursuant to Articles 70 or 71 shall not affect 

the rights or obligations under this Convention of that State [...] arising out 

of consent to the jurisdiction of the Centre [...] before such notice was 

received by the depositary.” 

 

[66] Respondent contends that its denunciation had an “immediate effect”.66 Based on Art.72 

ICSID Convention, Respondent alleges that an investor cannot accept its valid consent to 

arbitration after its notice of denunciation.67 Yet, this approach completely disregards the 

plain wording of Art.71 ICSID Convention; denunciation “shall” take effect six months 

after the receipt of such notice.68 

[67] Accordingly, Claimants timely accepted Respondent’s consent to arbitration under Art.71 

ICSID Convention within six months after the notice of denunciation (1). Further, Art.72 

ICSID Convention may not give Respondent’s denunciation an immediate effect (2). 

1. The six-month period of Art.71 ICSID Convention was available to 

Claimants 

[68] The Venoklim,69 Blue Bank,70 IGB71 and Transban72 tribunals, along with distinguished 

scholars,73 all unanimously concur that investors can accept the State’s consent provided 

in the BIT within the six-month period of Art.71. 

[69] In fact, the application of the six-month period provided in Art.71 ICSID Convention 

constitutes a minimum safeguard of legal certainty for investors.74 The elimination of the 

six-month period would abruptly deprive BIT protected investors from their acquired 

protection.75 It would strip BITs of their effectiveness and main purpose: to provide for a 

neutral forum for dispute settlement.76 

 
66 Respondent’s Exhibit 1. 
67 Response, ¶5. 
68 Blue Bank, ¶119. 
69 Venoklim, ¶66. 
70 Blue Bank, ¶120. 
71 IGB, ¶¶66, 68. 
72 Transban, ¶84. 
73 Mitchell/Voon, pp.4-7; Garibaldi, pp.270-271. 
74 Venoklim, ¶¶63-65. 
75 Venoklim, ¶63. 
76 Schreuer, p.71. 
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[70] In this vein, Claimants shall be protected from Respondent’s abrupt denunciation of the 

ICSID Convention. Their submission of the RfA within the six-month period is valid. 

Specifically, Claimants accepted Respondent’s consent to arbitrate upon submitting their 

RfA on 29 June 2018.77 Prior to this date, on 5 January 2018, the World Bank received 

the notice of Tyrea’s denunciation.78 Pursuant to Αrt.71 ICSID Convention, its 

denunciation took effect six months after the receipt, i.e. as of 6 July 2018.  

 

 

 

[71] Consequently, Claimants timely initiated ICSID arbitration before Respondent’s 

denunciation took effect. 

2. Art.72 ICSID Convention may not give Respondent’s denunciation an 

“immediate effect” 

[72] Respondent’s invocation of Art.72 ICSID Convention79 is without any legal merit. Any 

possible application of this Article would be based on the false assumption that a consent 

contained in a BIT is a freely revocable offer for arbitration.80  

[73] During the drafting of the ICSID Convention, its principal architect, Mr. Broches stated 

that Art.72 was designed so as to permit States to revoke their unilateral offers for 

arbitration before these were accepted by investors.81 However, at that time, BITs with 

 
77 RfA. 
78 Respondent’s Exhibit 1. 
79 Response, ¶5. 
80 Garibaldi, pp.255-256. 
81 Blue Bank, Separate Opinion, ¶¶43-44.See also, Nolan/Sourgens, p15; UNCTAD, Denunciation, pp.5-6. 
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investor-state dispute resolution clauses were non-existent.82 States solely provided such 

unilateral  “offers” through non-binding general declarations.83  

[74] It is for this reason that in cases of BITs, Art.72 does not come into play. In contrast to 

general declarations, BITs constitute legally binding agreements, under Art.26 VCLT.84 

According to the Murphy tribunal, a State is bound by its consent in the BIT, even if the 

investor has not yet accepted it.85 In the same spirit, the İçkale tribunal has emphasised 

that consent under BITs creates international obligations to the States, either accepted by 

the investor or not.86  Therefore, the application of Art.72 would lead to a false analogy: 

the equation of BITs with non-binding general offers to arbitration. 

[75] It follows that the only legal basis on which this Τribunal should rely is Art.71 ICSID 

Convention. 

C. In any case, Respondent has abusively exercised its right to denounce the 

ICSID Convention 

[76] Even if, arguendo, this Tribunal was to consider that Tyrea’s denunciation has an 

immediate effect, Claimants submit that Respondent has abused its right to denounce the 

ICSID Convention.  

[77] Professor Anzilotti has opined that a State retains its right to denounce a treaty, except for 

the case that it exercises such right abusively.87 In the same sense, Mr. Söderlund has 

confirmed that a state shall be barred from invoking the effects of its denunciation, if it 

has acted in bad faith.88 

[78] Importantly, an abus de droit is very likely to exist if a state only chooses to denounce a 

treaty that establishes jurisdiction at a time when a claim against it is foreseeable.89 This 

is exactly the case here. Respondent, after 18 long years of membership,90 only decided 

to denounce the ICSID Convention 7 days before the issuance of the disputed measure.91  

[79]  It cannot be reasonably argued that Tyrea denounced the ICSID Convention for any 

reason other than its fear of being the losing party of the current dispute. The alleged 

 
82 Blue Bank,Separate Opinion, ¶21. 
83 Ibid.  
84 Murphy, ¶73. 
85 Ibid. 
86 İçkale, ¶244. 
87 Electricity Company, Individual Opinion, ¶167. 
88 Blue Bank, Separate Opinion, ¶55. 
89 Electricity Company, Individual Opinion, ¶167. 
90 Respondent’s Exhibit 1. 
91 Ibid; Facts, ¶15. 
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“long-lasting imbalance between the interests of investors and states”92 in ICSID is 

simply false. In the period 2012-2017, the 51-55% of ICSID awards were dismissed in 

toto, in favour of the State.93 In 2018, the 51% of ICSID cases were entirely dismissed 

either in the jurisdiction or the merits stage.94 

[80]  All these indicate that Respondent has denounced ICSID Convention in order to evade 

ICSID’s jurisdiction over the present dispute. For this reason, Respondent should be 

estopped from invoking the effects of its denunciation towards Claimants. 

 

III. THIS TRIBUNAL HAS JURISDICTION OVER THE PRESENT MULTI-

PARTY DISPUTE 

[81] There is nothing extraordinary in the present multi-party dispute. It is now settled by 

arbitral jurisprudence that the ICSID Convention is perfectly compatible with multi-party 

arbitration.95 In fact, 33% of concluded ICSID cases involved more than one claimant.96 

[82] Still, Respondent goes against this ingrained precedent, in yet another desperate attempt 

to bar ICSID from arbitrating the present dispute. In essence, Respondent argues that in 

the absence of absolute legal and factual homogeneity, the Tribunal needs its “consent of 

trust” to arbitrate on Claimants’ cases.97 

[83] However, Claimants submit that Respondent’s general consent for ICSID arbitration is 

sufficient for the establishment of jurisdiction over multi-party proceedings (A). Further, 

Claimants’ claims are sufficiently homogeneous so as to be jointly examined (B). 

A. Respondent’s general consent to ICSID arbitration covers multi-party 

proceedings 

[84] The Abaclat tribunal emphasised that general consent to ICSID arbitration is sufficient to 

establish jurisdiction over multi-party proceedings.98 Specific consent to the particular 

type of procedure is not necessary.99 In simple terms, once a tribunal has jurisdiction over 

 
92  Respondent’s Exhibit 1. 
93 ICSID Caseload-Statistics, (2012-1)-(2018-1). 
94 ICSID Caseload-Statistics, (2019-1). 
95 Abaclat, ¶519; Ambiente, ¶146; Alemanni, ¶¶270-271. 
96 Commission/Moloo, p.176. 
97 Response, ¶6. 
98 Abaclat, ¶518. 
99 Abaclat, ¶518; Flughafen, ¶403. 
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each claimant individually, it would be difficult to conceive how it could lose such 

jurisdiction when examining the claimants jointly.100 

[85] It follows that, in the instant case, a “specific consent” of Respondent is not required for 

the joint examination of Claimants. Respondent’s effective general consent in Art.9(3) 

BITs is sufficient for the establishment of jurisdiction over multi-party proceedings. Since 

this Tribunal has ratione personae, ratione materiae and ratione voluntatis jurisdiction 

over each Claimant, it should be inferred that the joint submission of Claimants’ claims 

cannot disestablish its well-founded jurisdiction. 

[86] Therefore, this Tribunal has jurisdiction over the present multi-party dispute. 

B. Claimants’ claims are sufficiently homogeneous in order to be examined jointly 

[87] Claimants submit that the requirement of homogeneity shall not amount to a requirement 

of jurisdiction. As emphasised in Abaclat, homogeneity and its possible implications on 

the parties’ procedural rights certainly do not relate to the power of the tribunal to 

adjudicate upon the case.101  

[88] Rather, it pertains to whether the claims are adequately fit for judicial treatment.102 If 

homogeneity was to be considered as a jurisdictional requirement, Claimants would be 

prevented from resubmitting their claims individually.103 For this reason, any requirement 

of homogeneity is solely germane to admissibility and not to jurisdiction.104  

[89] Either way, Claimants submit that the required degree of homogeneity is satisfied in the 

case at hand. The Abaclat, Ambiente and Alemanni tribunals required a relatively high 

level of homogeneity in the factual and legal background of the claims in order to proceed 

to the merits stage.105  

[90] However, that was due to the fact that the significantly high number of claimants, 60,000 

in Abaclat, 90 in Ambiente and 74 in Alemanni,106 necessitated the group treatment of the 

claimants.107 In the absence of homogeneity of claims, group treatment would inevitably 

deprive the respondent of its defence rights, since the examination of each claim in full 

length and detail was impossible.108 

 
100 Abaclat, ¶490. 
101 Abaclat ¶¶504, 545, 547. 
102 Abaclat, ¶247. 
103 Ibid. 
104 Abaclat, ¶504.  
105 Abaclat, ¶¶543-545; Ambiente,  ¶¶113, 161; Alemanni, ¶¶267, 292. 
106 Abaclat, ¶545; Ambiente, ¶161; Alemanni, ¶292. 
107 Abaclat, ¶545. 
108 Ambiente, ¶166. 
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[91] Nonetheless, it would be unreasonable to conclude that the same degree of homogeneity 

should apply in the present case, where the number of claimants is incomparably lower. 

The multiplicity of claimants does not bar the individual examination of evidence.109 The 

Ambiente tribunal explicitly stated that as the number of claimants decreases, the 

individual and detailed examination of evidence for each claimant is more manageable.110  

[92] It follows that the required degree of homogeneity in the present case is significantly low 

due to the fact that Claimants are only three. This level of homogeneity is met both as a 

matter of factual (1) and legal (2) background. 

1. Homogeneity in the factual background 

[93] In the present case, Law 0808-L constitutes the fundamental link between the 

Claimants.111 All three Claimants were subject to its provisions, and were thereupon 

permanently blocked from the Tyrean Web.112 In essence, in challenging Law 0808-L, 

Claimants possess an identical interest in a landmark decision on the unprecedented issue 

on social media liability.113 Were three tribunals to arbitrate the issue in parallel, the risk 

of inconsistent decisions would be intolerable for the operation of international social 

media in the future.  

[94] In fact, ICSID tribunals have proceeded to the examination of the merits, even though the 

claimants based their claims on different factual backgrounds. For instance, in 

Funnekotter, the tribunal examined proprio motu its jurisdiction,114 and assumed it over 

a case involving 14 unrelated investors.115 It managed to separately examine the effects 

of multiple distinct expropriation decrees on their properties.116 It also separately 

evaluated each investment.117 Ultimately, it awarded different damages to each 

claimant.118 

[95] In a similar spirit, the Duke Energy tribunal managed to examine the different 

circumstances of each claimant and to distinguish the separate legitimate expectations of 

 
109 Noble Energy, ¶206. 
110 Ambiente, ¶120. 
111 Facts, ¶15. 
112 Facts, ¶21. 
113 Facts, ¶24. 
114 Funnekotter, ¶¶91-95. 
115 Funnekotter, ¶¶117-119. 
116 Ibid. 
117 Funnekotter, ¶132. 
118 Funnekotter, ¶136. 
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each of them.119 It follows that the present Tribunal could easily surpass any potential 

differences in the otherwise common factual background of Claimants’ cases. 

2. Homogeneity in the legal background 

[96] The requirement of legal homogeneity is fulfilled even in cases where the claims are not 

based on the same legal instrument. For instance, the OKO tribunal was not hindered from 

examining the merits by the fact that the claimants’ claims emerged from different 

BITs.120  

[97] Further, the Flughafen tribunal explicitly upheld its jurisdiction over multi-party 

arbitration, even though claimants based their claims on two distinct BITs.121 The text of 

the treaty provisions was different, and the BITs were even concluded in different 

languages.122 Yet, the tribunal was satisfied by the mere fact that the treaties were not 

radically different and the scope of protection offered to foreign investors was 

analogous.123  

[98] Much more, in the instant case, the provisions of the BITs are identical.124 Both BITs are 

authenticated in English.125 In fact, their English versions are prevailing under Art.33(4) 

VCLT.126 All three Claimants are invoking the same protection under the BITs by making 

FET and expropriation claims.127 It, thus, follows that their cases meet the required degree 

of homogeneity and any interpretative difference may be easily managed by the Tribunal. 

  

 
119 Duke Energy, ¶¶352, 364. 
120 OKO, ¶6. 
121 Flughafen, ¶403. 
122 Chile-Venezuela BIT; Switzerland-Venezuela BIT. 
123 Flughafen, ¶411. 
124 Tyrea-Novanda BIT; Tyrea-Kitoa BIT. 
125 RfA, ¶20. 
126 Dörr/Schmallenbach, pp.599-601. 
127 RfA, ¶18. 
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LIABILITY

 
 

[99] Having assumed the Tribunal’s jurisdiction, Claimants submit that the blocking of their 

platforms by way of the TCA Ordinances violates Art.6 BITs (IV). Additionally, Law 

0808-L, its executive Decree 0599/201-D as well as the TCA Ordinances violate Art.3(1) 

BITs (V). Further, Respondent is not exempt from its obligation to compensate Claimants 

by invoking Art.7 BITs (VI). Neither is Respondent’s liability restricted by any alleged 

contributory fault of Claimants (VII). 

 

IV. THE BLOCKING OF CLAIMANTS’ PLATFORMS CONSTITUTES AN 

UNLAWFUL INDIRECT EXPROPRIATION UNDER ART.6 BITS 

[100] Art.6 BITs obliges the host-state to compensate foreign investors in cases of both direct 

and indirect expropriation. Direct expropriation occurs by an outright seizure of the 

investment or a mandatory legal transfer of property.128 Indirect expropriation involves 

State acts that effectively neutralise the economic benefit of the property without 

amounting to a mandatory transfer of legal title.129 

[101] In the instant case, the blocking of Claimants’ platforms did not constitute a compulsory 

transfer of title. Yet, it did nullify the economic benefit of Claimants’ investments.130 

Broadcasting in the Tyrean web was the sine qua non of Claimants’ economic activities. 

The interruption of broadcasting totally deprived them of their ability to generate revenues 

through contracts with advertising companies and users.131 Claimants, thus, submit that 

this Tribunal is faced with an indirect expropriation. 

[102] In Bayindir, the tribunal stressed that the analysis of an expropriation comprises of four 

steps. First, identification of the assets expropriated.132 Second, identification of the 

intensity of the State’s conduct in the interference with the investor’s property rights.133 

Third, examination of whether the interference has been made in the exercise of the 

State’s police powers.134 Fourth, examination of whether the expropriation is in breach of 

the BIT.135 

 
128 UNCTAD, Expropriation, p.6. 
129 CME, ¶150. 
130 RfA, ¶14. 
131 Facts, ¶¶7-9. 
132 Bayindir, ¶442. 
133 Bayindir, ¶443. 
134 Bayindir, ¶444. 
135 Bayindir, ¶446. 



22 
 

[103] Accordingly, Claimants submit that Respondent has unlawfully expropriated their 

investments under Art.6 BITs. Preliminarily, Claimants’ investments are susceptible to 

expropriation (A). Further, Respondent’s interference constitutes a substantial and 

permanent deprivation of Claimants’ economic benefits (B). This deprivation does not 

result from a legitimate exercise of Respondent’s police powers (C). Thus, it constitutes 

an expropriation, which is in breach of Art.6 BITs (D). 

A. Claimants’ contracts are susceptible to expropriation 

[104] Respondent’s assertion that Claimants’ advertising and paid-subscription contracts do not 

amount to assets susceptible to expropriation136 is fundamentally flawed. As emphasised 

in EMV, it would be unreasonable to conclude that some investments cannot be 

expropriated.137 On this basis, any asset that qualifies as an investment under the BIT can 

be subject to expropriation.138 In the present case, Claimants’ contracts constitute an 

“investment” susceptible to expropriation either individually (1) or as an integral part of 

their overall investment (2). 

1. Claimants’ contracts are susceptible to expropriation as an investment 

per se 

[105] Art.1(a) BITs provides that the notion of “investment” encompasses “every kind of 

asset”. In its ordinary meaning, under Art.31(1) VCLT, the term “asset” refers to 

anything “that is owned and has an economic value”.139 It follows that the definition of 

investment also encapsulates intangible property rights, despite the fact that they purely 

constitute creatures of law.140 

[106] In this spirit, the EMV, CME and Inmaris tribunals uniformly concur that contractual 

rights constitute investments that are susceptible to expropriation.141 The Tidewater 

tribunal also accentuated that a shipping contract with a third party can be expropriated.142 

It, thus, awarded damages not only for the seizure of the claimant’s ships, but also for 

rendering unperformable the shipping contracts of claimant concluded with third 

parties.143 

 
136 Response, ¶7. 
137 EMV, ¶64. 
138 Ibid. 
139 Black’s Law Dictionary, p.134. 
140 Koch (Partial Opinion), ¶2. 
141 EMV, ¶64; CME, ¶609; Inmaris, ¶300. 
142 Tidewater, ¶¶118-121. 
143 Ibid. 
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[107] Accordingly, Claimants’ advertising, promotional and paid-subscription contracts 

constitute an “investment”, under Art.1(a)(iii) BITs, as “title to money”. Essentially, 

these contracts vest the Claimants with the following contractual rights: 

● right to claim the value of advertising space from advertising companies; 

● right to claim  the value of “pro” features from their users. 

[108] As a consequence, Claimants’ contracts individually constitute an “investment” under the 

BITs, and are susceptible to expropriation. 

2. Alternatively, Claimants’ contracts are susceptible to expropriation as an 

integral part of their overall investment operation in Tyrea 

[109] In any event, even if this Tribunal considers that Claimants’ contractual rights do not 

individually constitute an investment, they are still susceptible to expropriation as an 

integral part of Claimants’ overall investment.  

[110] The CSOB and Telenor tribunals maintained that an investment is a complex operation, 

composed of various interrelated transactions.144 Each element is a part of a united 

investment, even if, standing alone, it might not in all cases qualify as an investment.145 

In this spirit, the Koch tribunal could not separate an offtake agreement from the 

claimant’s overall investment, since it was crucial for the generation of revenues.146 

[111] Much more, in the instant case, Claimants’ contracts constitute the sole source of revenue 

of Claimants’ investments.147 They are inextricably linked to their successful operation 

and their ability to pay expenses and service debt obligations. As a result, these contracts 

constitute a critical, integrated, and economically inseparable part of their overall 

investment, which comprises of: 

● offices,148 as “immovable property” under Art.1(a)(i) BITs; 

● technical equipment,149 as “movable property” under Art.1(a)(i) BITs; 

● software,150 as “intellectual property” under Art.1(a)(iv) BITs.  

[112] Consequently, the expropriation of Claimants’ overall investment inevitably entails the 

expropriation of their advertising and paid-subscription contracts. 

 

 
144 CSOB, ¶72; Telenor, ¶67. 
145 Ibid.  
146 Koch, ¶6.61. 
147 Claimants’ Exhibit 7. 
148 RfA, ¶¶4-6. 
149 Claimants’ Exhibit 7. 
150 RfA, ¶4. 
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B. Claimants were substantially and permanently deprived of their investments 

[113] The determinative factors of an indirect expropriation are the intensity and duration of the 

economic deprivation suffered by the investor.151 An indirect expropriation occurs when 

the State’s interference deprives the investment of its reasonable economic use.152 The 

profundity of the State’s interference may amount to an expropriation even if it is 

temporary.153 Intensity supplements duration and vice versa.154 

[114] This level of profundity was present in the Inmaris case. There, the withholding of a key 

asset, without which the investment could not operate, amounted to a total deprivation of 

economic benefits.155 The tribunal annotated that respondent was not entitled to invoke 

the initial uncertainty about the exact duration of the measure.156 The harm suffered was 

so intense, that it could not be reasonably expected that the investor would stand-by for 

the revocation of the measure.157 

[115] Similarly here, Respondent’s interference was so profound, that Claimants could not 

await Tyrea’s decision to revoke the measure. The blocking of Claimants’ platforms 

equates to the withholding of their key asset: their right to broadcast in the Tyrean web.158 

Without this, Claimants were unable to pursue any economic activity through the 

performance of advertising and paid-subscription contracts. On top of that, their inability 

to perform their concluded contracts created the risk of multiple lawsuits from their 

counter-parties. Additional costs of their physical incorporation in Tyrea kept running.159 

[116] To top it all off, the TCA Ordinances provided no specification on the duration of the 

blocking.160 Any remote possibility for the revocation of the measure was “pending 

further notice”.161 Despite Claimants’ persistent attempts, Respondent never gave specific 

answers as to the duration of the measure.162 It immediately became evident that any 

anticipation for revival of their operations in Tyrea was futile, let alone too costly.163 

 
151 Telenor, ¶70. 
152 Fortier/Drymer, p.305; Reinisch, pp.421-426.  
153 Myers, ¶283. 
154 Dolzer/Schreuer, pp.124-125. 
155 Inmaris, ¶301. 
156 Inmaris, ¶381. 
157 Inmaris, ¶300. 
158 Claimants’ Exhibit 4. 
159 Claimants’ Exhibit 7. 
160 Claimants’ Exhibit 4. 
161 Ibid. 
162 PO2, ¶4. 
163 Ibid. 
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[117] It would be unreasonable to expect for Claimants to passively attend for Respondent’s 

“further notice” for an indefinite period of time. Two months after the blocking, Claimants 

were left with no other choice than to wind down their operations in Tyrea.164  

[118] Thereupon, Respondent’s interference with Claimants’ investments shall be considered 

nothing less than a substantial and permanent deprivation of their economic benefits. 

C. Respondent exceeded the legitimate exercise of its police powers 

[119] Although some tribunals have opined that expropriation does not occur when the State 

exercises its police powers,165 it is also accepted that the power of a State to regulate is 

not unlimited.166 It has its inherent boundaries in the BIT.167 

[120] For this reason, in exercising its police powers the State must comply with certain 

conditions.168 Among the most commonly mentioned are: pursuit of a public purpose in 

accordance with the principle of proportionality,169 non-discrimination170 and due process 

of law.171  

[121] Here, Claimants empathise with Respondent’s need to protect its national interests. 

Indeed, States do not only have the right, but, importantly, the duty to regulate hate speech 

in social media. However, the blocking of Claimants’ platforms contradicts any notion of 

legitimate regulation. The blocking was in violation of any notion of proportionality (1), 

non-discrimination (2) and due process (3).  

1. Respondent’s actions were disproportionate 

[122] In exercising their regulatory powers, States shall seriously observe the interests of 

investors in a proportionate manner.172 Notably, according to Tecmed, the investor must 

not bear an individual and excessive burden.173 A severe sanction may not be imposed on 

the basis of minor defects.174  

[123] Yet, in the present case, this is exactly what Respondent deliberately chose to do. In 

response to minor defects of the produced algorithms for the filtering of hate speech, 

 
164 PO2, ¶12. 
165 Saluka, ¶255; Philip Morris, ¶¶289-290; Chemtura, ¶266. 
166 ADC, ¶423. 
167 Ibid. 
168 Philip Morris, ¶305. 
169 Ibid. 
170 Ibid. 
171 Quiborax, ¶207; Newcombe/Paradell, pp.433-435. 
172 Tecmed, ¶122; LG&E, ¶195; PL Holdings, ¶355; Stern, pp.50-51.  
173 Tecmed, ¶122. 
174 Tecmed, ¶149. 
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Claimants were permanently blocked from Tyrea’s web.175 Under Law 0808-L, Claimants 

were obliged to submit efficient algorithms for the filtering of hate speech.176 In specific: 

“Every social network shall develop and implement an effective algorithm 

[...] to ensure the efficient filtering and blocking of Content that it likely to 

prejudice public order and/or morality”177 

[124] In the definition of Alan Turing, an algorithm is a collection of “simple instructions” for 

performing a certain task.178 Filtering algorithms, in general, achieve accuracy rates of 

70-75% at a maximum.179 With particular regard to hate speech filtering algorithms, the 

UN Special Rapporteur pinpoints that their effectiveness is impossible in the absence of 

precise instructions.180 

[125] Under Law 0808-L, Claimants were provided with neither simple nor precise instructions 

for the development of the algorithm.181 “Public morality” is essentially a “carte 

blanche”.182 Virtually, it could include anything that the Tyrean government deemed 

convenient. Therefore, the adjustment of the platforms to the provisions of the law was 

an almost impossible task. A flawless adjustment to the provisions of the law was nothing 

but wishful thinking. In being required to produce “an effective algorithm” under these 

circumstances, Claimants bore an excessive burden. 

[126] On top of that, Claimants were required to produce an effective algorithm without 

adequate time for its testing. Artificial intelligence algorithms can only optimise the work 

of computerised tasks through iterative repetition and testing.183 Testing is, thus, crucial 

for an algorithm’s efficiency.184 Nevertheless, Claimants were provided with a barely 

feasible task of a 60-days deadline from the very outset.185 Only 15 days were available 

for testing.186 That period was barely sufficient for the adjustment to the particularities of 

the Tyrean language, especially given its reverse scripture.187 

 
175 Claimants’ Exhibit 4. 
176 Claimants’ Exhibit 2. 
177 Ibid. 
178 The definition of algorithm.    
179 Center for Democracy & Technology, p.5.  
180 UN, Report of the Special Rapporteur on 6 April 2018, ¶33. 
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183 UN, Report of the Special Rapporteur on 29 August 2018, ¶3.  
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[127] This period was eventually cut off by Respondent, 30 whole days into the deadline188 and 

despite the explicit assurances of the Tyrean Minister of Telecommunications, Mr. 

Woodlant.189 The submission of an effective algorithm was by that time an infeasible task. 

[128] In view of the circumstances, Respondent could at a minimum provide Claimants with 

sufficient time to correct the minor defects of its algorithms. As held by the PL Holdings 

tribunal, fundamental proportionality requires that severe penalties may only be imposed 

if the investor is unwilling or unable to take corrective actions.190 Claimants, however, 

were fully cooperative for the correction of the defects but were never granted the chance 

to do so.  

[129] The blatantly disproportionate nature of Respondent’s measure uncovers the concealed 

purpose of its implementation; to cast out those international platforms that freely 

entertained all voices.191 

2. Respondent’s actions were discriminatory 

[130] Respondent did everything in its powers to tailor the internet to its needs and interests.192 

Respondent’s actions were orchestrated, in order to exclude foreign involvement in the 

media. 

[131] According to the test formulated in Saluka, State conduct is discriminatory, if similar 

cases are treated differently and without reasonable justification.193 It was on this basis 

that the Quiborax tribunal deemed that the application of respondent’s law was 

discriminatory.194 The claimant, and two other companies, were all sanctioned for alleged 

errors in their export declarations.195 The same violation, however, led to different 

sanctions.196 The two other companies were sanctioned with a simple fine.197 Yet, the 

claimant was deprived of its mining concession.198 

[132] This is exactly the case here. Five different companies were subject to Law 0808-L.199 

However, for the same defects of the submitted algorithms, different sanctions were 
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imposed among the Claimants and the two other local platforms, Wink and TruthSeeker. 

Claimants were permanently blocked.200 Wink and TruthSeeker are faced with a simple 

fine.201 

[133] What is more, Tyrea followed diametrically different legal procedures in the imposition 

of these sanctions. In imposing a simple fine, the Tyrean authorities deemed that criminal 

investigations were necessary.202 In stark contrast, such proceedings were never observed 

prior to the blocking of Claimants’ platforms.203 Respondent imposed the ultimate 

criminal penalty without following elementary legal procedures.204 Respondent blatantly 

discriminated against Claimants so as to recover its control over the media. 

3. Respondent’s actions were in total disregard of due process 

[134] The standard of due process, under international law, entails some basic legal 

mechanisms: a reasonable advance notice, a fair hearing and an unbiased and impartial 

adjudicator to assess the actions in dispute.205 

[135] The ADC, Siag and Devas tribunals have underlined that a reasonable advance notice and 

a prior hearing are necessary before the imposition of a depriving measure.206 In 

Quiborax, the tribunal found that these procedures are especially necessary in the case of 

sanction imposition.207 It reasoned that in order for sanctions to be imposed, a breach must 

first be established.208 

[136] However, in the present case, Respondent failed to observe these fundamental procedures. 

Claimants were never provided with a prior notice before the blocking.209 They were 

never provided with a prior opportunity to make their case with regard to any alleged 

violation of Law 0808-L. Accordingly, there was no basis for imposing sanctions under 

Art.117 of the Tyrean Penal Code.210 No breach had been established. No sanctions could 

have been imposed. Thus, no due process of law can be reasonably assumed here. 
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D. Respondent has unlawfully expropriated Claimants’ investments under Art.6 

BITs 

[137] Respondent’s failure to pursue its public purpose in a proportionate manner and to observe 

due process of law and non-discrimination illustrates that the expropriatory measure at 

issue constitutes a blunt violation of Art.6 BITs. What is more, Respondent’s failure to 

provide the Claimants with just compensation “without undue delay” is equally in breach 

of Art.6(c) BITs. In fact, the payment of compensation is a requirement for the lawfulness 

of the expropriation.211 Consequently, the measure at issue constitutes an unlawful 

indirect expropriation of the Claimants’ investments.  

 

V. RESPONDENT’S REGULATORY ACTIVITY VIOLATED ART.3(1) BITS 

[138] Article 3(1) BITs encompasses the FET and the non-impairment standards. In interpreting 

an identical BIT provision, the Invesmart tribunal held that such clauses comprise of two 

separate standards.212 A claimant is entitled to invoke the protection of them both.213  

[139] On this basis, Claimants submit that Respondent is in breach of both the FET (A) and the 

non-impairment standard (B). 

A. Respondent breached the FET standard 

[140] In its ordinary meaning, under Art.31(1) VCLT, the term “fair and equitable treatment” 

refers to “free from bias, fraud or injustice” and “fair, just and reasonable” treatment.214 

Importantly, Art.3(1) BITs sets an unqualified FET standard. In this sense, it is 

autonomous to the minimum standard of treatment under customary international law.215 

[141] To that extent, the Cervin & Rhone tribunal identified that some of the fundamental 

aspects of the unqualified FET standard are: the protection of the investor’s legitimate 

expectations, procedural propriety and due process, coherence and consistency of State 

conduct and transparency.216 

[142] Claimants submit that Respondent’s conduct violates the FET standard in its following 

forms; first, by frustrating Claimants’ legitimate expectations (1) and second, by failing 

to provide a transparent and coherent environment for Claimants’ investments (2). 
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1. Respondent shuttered Claimants’ legitimate expectations 

[143] The protection of the investor’s legitimate expectations constitutes the dominant element 

of FET.217 It encompasses the protection of the basic expectations that were taken into 

account by the foreign investor when making the investment.218 

[144] In the instant case, the profitable operation of social media platforms is inextricably 

connected with freedom of expression and right to privacy. The protection of these rights 

were of fundamental importance for Claimants’ decision to invest in Tyrea. In specific, 

when entering the Tyrean market, Claimants expected that changes would necessarily 

occur. Yet, Claimants legitimately expected that: 

● The Tyrean government would respect freedom of expression of the users; 

● The Tyrean government would not interfere with the users’ private information. 

[145] The breach of legitimate expectations is analysed in two steps.219 First, the Tribunal 

should evaluate the legitimacy of the expectations on which the investor relied.220 Second, 

the Tribunal should identify whether the State has breached these expectations.221 

[146] In the instant case, Claimants submit that they legitimately relied on Respondent’s 

commitment to observe human rights (a). Nonetheless, Respondent blatantly dishonoured 

its commitments by the promulgation of Law 0808-L and the subsequent blocking of 

Claimants’ platforms (b).  

a. Claimants legitimately relied on Respondent’s commitment to observe 

freedom of expression and the right to privacy 

[147] Universal basic human rights,222 the host state’s legal framework,223 and specific 

assurances given to the investor224 set the boundaries in which legitimate expectations are 

formed. 

[148] Here, it was exactly within these boundaries that Claimants based their expectations 

before investing in Tyrea. In fact, Claimants were considering Tyrea as a key target 

market for a long time and were very closely tracking its regulatory changes.225 Law 1125-
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L was a significant step for the modernisation of Respondent’s regulatory framework.226 

However, Claimants’ legal experts raised “red flags” that Law 1125-L left unregulated 

the issue of hate speech posts.227 

[149] For this exact reason, it was not until the ratification of the ICCPR that Claimants’ legal 

experts advised the entry into the Tyrean market.228 The ICCPR provided sufficient 

guarantees that any alteration in the legal framework would be foreseen and would not 

shake the very foundations of Claimants’ business activities. 

[150] Accordingly, the most significant factors that were taken into consideration were 

Respondent’s new legal framework (i) as well as Respondent’s specific assurances (ii). 

However, their entry was only decided after the ratification of the ICCPR by Respondent 

(iii). 

i. Respondent’s modernised legal framework formed Claimants’ 

legitimate expectations 

[151] Arbitral jurisprudence has stressed that the State’s regulatory framework constitutes a 

decisive factor for the formation of legitimate expectations.229 In the instant case, Law 

1125-L finally attuned Respondent’s regulatory framework with international standards. 

Its adoption in 2013 seemed to have finally terminated censorship in Tyrea. Importantly, 

it guaranteed that freedom of expression and the right to privacy was a legal acquis for 

the Tyrean government. 

ii. Respondent’s specific assurances further fostered Claimants’ 

legitimate expectations 

[152] Reasonable expectations cannot be separated from the assurances or representations of 

the government, either explicit or implicit.230 Here, the assurances of key Tyrean officials 

reinforced Claimants’ legitimate expectations. 

[153] The Cube tribunal affirmed that a Government Press Release that explains the meaning 

and effects of the law must be afforded ultimate legal value.231 And that was the value 

accorded to the statements of Mr. Anderson, the spokesperson of the Tyrean Parliament, 

in his official press release for Law 1125-L.232 He specifically addressed Claimants in 
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stating that the Law’s formulation was to “lay down the ground for their advent in the 

Tyrean market”.233 Even the most reserved interpretation of this statement would entail 

that the Tyrean government would respect freedom of expression and the right to privacy. 

[154] In Tyrea’s international conference named a “New Web Era for Tyrea” Respondent’s 

representative committed to “do its absolute best to facilitate [...] new internet 

possibilities”.234 Likewise, in AWDI, the tribunal found that the respondent was bound by 

its promise to “use all reasonable efforts” in order to assist the investors.235 In the same 

vein, Claimants’ legitimately relied on Respondent’s care for the modernisation of the 

social media sector. 

iii. The ratification of the ICCPR sealed Claimants’ legitimate 

expectations 

[155] The Total tribunal emphasised that international agreements of the host-State pose the 

requirements that a domestic regulation must contain in order to be “fair and equitable”.236 

In a similar vein, the Urbaser tribunal held that the protection of the basic and universal 

human rights set the framework within which investors should base their expectations.237  

[156] On this basis, Claimants founded their legitimate expectations on Tyrea’s ratification of 

the ICCPR.238 Claimants specifically relied on the guarantees for freedom of speech and 

the right to privacy, contained in Art.19 and Art.17 respectively. The fact that these rights 

are equally protected offline and online239 erased Claimants’ concerns regarding Tyrea’s 

regulatory framework. 

b. Claimants’ legitimate expectations were radically overturned by Law 

0808-L and the subsequent blocking 

[157] The Continental tribunal emphasised that any modification of the regulatory framework 

may only take place within the limits of fundamental human rights.240 Particularly in the 

present case, Law 0808-L was profoundly beyond the spectrum of any foreseeability. In 

adopting and implementing Law 0808-L, Respondent even violated fundamental aspects 

of freedom of expression and the right to privacy. 
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[158] The adoption of censoring measures on the basis of vague notions such as “public 

morality” constitutes a severe infringement of Art.19 ICCPR.241 Law 0808-L is basically 

a textbook example of freedom of expression violation. Its vague formulation provides 

Respondent with a blank-cheque to block the circulation of ideas and information in the 

web. 

[159] At the same time, the requirement of Law 0808-L for direct access of the government to 

user ID card data and personal messaging of the users breaches Art.17 ICCPR. Access to 

such information may only be ordered by a judicial impartial authority and only under 

exceptional circumstances.242 What is more, States shall refrain from compelling the 

identification of users as a precondition for access to online services.243 

[160] The blocking of Claimants’ platforms topped the frustration of their legitimate 

expectations. Any observance of the freedom of expression would require that the 

blocking of an entire platform could only be imposed in exceptional circumstances and 

only as an ultimum refugium.244 These circumstances were manifestly not present in the 

case of Claimants. 

[161] Thus, in its entirety, Tyrea’s conduct violated Claimants’ very fundamental expectations 

when investing in Tyrea. Its conduct caused irreparable damage to Claimants’ 

investments from the very issuance of Law 0808-L. 

2. Respondent’s regulatory framework lacked transparency and coherence 

[162] The requirement of transparency entails that the regulations for the investor’s operations 

are readily apparent.245 Any decision affecting the investor must be traced back to the 

legal framework.246 In Micula, the failure of the respondent to a priori inform the investor 

about the early termination of a regime constituted a violation of its obligation to 

transparency and coherence.247 

[163] Much more, in the instant case, Claimants were ambushed by the reduction of the 

compliance deadline.248 Not only was the reduction to 45 days not traced back to the legal 

framework,249 but also it was in direct contradiction with the Tyrean Minister’s explicit 
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assurances that the 60-days deadline would be retained.250 As a result, Claimants’ 

scheduling for the development of the algorithm and the ID mechanism was utterly 

inverted.251 The complete lack of transparency in Respondent’s legal framework 

eventually rendered compliance with Law 0808-L an infeasible task. 

B. Respondent breached the non-impairment standard 

[164] The non-impairment standard of Art.3(1) BITs prohibits disjunctively unreasonable or 

discriminatory measures. The standard of “reasonableness” requires a suitable 

relationship to some rational policy.252 The standard of “non-discrimination” requires a 

rational justification of any differential treatment of a foreign investor.253  

[165] It is self-evident that the most fundamental element of reasonableness is that any 

impairing measure is accompanied with a scientifically evidenced justification.254 The 

technical nature of the disputed measure, here, necessitated a fully justified scientific 

explanation. Still Respondent did not provide any justification for the blocking of 

Claimants’ platforms, let alone a scientifically evidenced one.255  The lack of a precise 

and reasoned explanation further deprived Claimants of any true opportunity to challenge 

the Ordinances, or to remedy the deficiencies of the algorithms.  

[166] This blatant violation of due process was not the case with Wink and TruthSeeker. Oddly 

enough, according to Respondent, the imposition of a simple fine deserves an evidenced 

inquiry, whereas a permanent blocking does not.256 Hence, the implementation of Law 

0808-L was both unreasonable and discriminatory to the highest degree. 

 

VI. ART.7 BITS DOES NOT EXEMPT RESPONDENT FROM ITS OBLIGATION 

TO COMPENSATE CLAIMANTS 

[167] In the event that Respondent invokes Art.7 BITs, Claimants submit that this Article does 

not exclude Respondent from its obligation to compensate Claimants.  

[168] More specifically, Art.7 BITs sets the additional requirements of national treatment and 

most favoured nation for compliance with the BITs. In fact, the Funnekotter tribunal 
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confirmed that such a provision constitutes an additional guarantee of equal treatment 

with nationals of the State or nationals of third States.257 

[169] In multiple cases, tribunals have reiterated that such provisions do not exempt the States 

from their obligation to prompt, adequate and effective compensation.258 Indicatively, the 

AMT tribunal, in applying a similar provision, fully compensated the claimant for losses 

caused by major armed protests in respondent’s territory.259 

[170] It is on this basis that Claimants request from this Tribunal to recognise Respondent’s 

obligation to fully compensate them for the breaches of the BITs. 

 

VII. RESPONDENT’S LIABILITY IS NOT LIMITED BY ANY ALLEGED 

CONTRIBUTORY FAULT OF CLAIMANTS 

[171] Respondent cannot avail itself of Art.39 of the ILC Articles on State Responsibility (“ILC 

ASR”) to decrease the amount of compensation. Liability may only be limited if the 

victim has substantially contributed to its loss by a manifest lack of due care.260 

[172] Here, Respondent cannot accuse Claimants for not replacing its own role as a regulator.261 

Claimants cannot bear the excessive and individual burden to prevent a social unrest that 

was long pre-existing their advent in Tyrea.262 The Bear Creek and the Abengoa tribunals 

emphasised that it is the State’s sovereign responsibility to foresee and counter its own 

internal affairs.263 No “manifest lack of due care” may be argued when the State has failed 

to discharge its duty as a regulator or has approved the investor’s practices.264 

[173] If anything, in the present instance, Claimants cannot be held liable for Respondent’s 

negligence in restricting hate speech. According to international standards, any rules 

governing intermediary liability must be provided by precise, clear and accessible laws.265 

Respondent never proceeded to the adoption of such a regulation.266 To the contrary, it 

fully endorsed Claimants’ practices with regard to third-party content restrictions by 

generic algorithms and complaint based systems.267 No lack of due care can be reasonably 
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argued. Let alone a manifest one that would justify any alleged contributory fault of 

Claimants. 
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REMEDIES

 
 

VIII. CLAIMANTS REQUEST THIS TRIBUNAL TO AWARD COMPENSATION 

OF $69,134,875 TO FRIENDSLOOK PLC, $26,760,460 TO WHISTLER INC. 

AND $27,094,000 TO SPEAKUP MEDIA INC. 

[174] The BITs at hand do not specify the remedies for Respondent’s breaches of the BITs. The 

standard of “just compensation” contemplated in Art.6(c) BITs, only specifies 

compensation for lawful expropriation. However, it does not envisage any formula for the 

calculation of damages in cases of unlawful expropriation or breaches of other treaty 

standards. It would be unreasonable to equate the compensation standards for lawful and 

unlawful acts.268 

[175] In the absence of a lex specialis, the Tribunal must apply the standard of “full reparation” 

under customary international law, which is enshrined in Art.31 ILC ASR.269 As 

elaborated by the PCIJ in the Chorzów case, the full reparation standard requires that the 

State:270 

“wipe[s] out all the consequences of the illegal act and re-establish[es] the 

situation which would, in all probability, have existed if that act had not been 

committed” 

 

[176] As schematically captured by the Suez tribunal, damages should be calculated in the 

following manner:271 

Damages = [Value without measures] – [Value with measures] 

 

[177] This formula reflects the Fair Market Value (“FMV”) of the investment; the price at 

which a third party would purchase the investment in the absence of the unlawful act.272 

The FMV methodology is appropriate both for expropriation and FET or other treaty 

standard breaches, if the measure has resulted in a total deprivation of value.273 Thus, 

Claimants request this Tribunal to apply the FMV irrespective of the breach found in the 

merits stage. 
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[178] Accordingly, Claimants submit that the appropriate method for calculating the FMV of 

their investments in Tyrea is the Discounted Cash Flow method (“DCF”) (A). Claimants 

additionally request the Tribunal to award direct damages (B). Finally, Claimants request 

this Tribunal to award compound interest as of the date of issuance of the decision (C). 

In this vein, Claimants calls the Tribunal to exercise its authority to award compensation 

by virtue of Art.54 ICSID Convention.274  

[179] In number form, the damages requested by Claimants are the following: 

 

 

A. The Tribunal should award Claimants’ lost profits by applying the DCF 

method 

[180] The DCF constitutes a method for the calculation of future profits.275 According to the 

definition of the World Bank, it comprises of three steps: first, the projection of expected 

revenues; second, the subtraction of expected cash expenditures; third, the discounting of 

the result by a factor which reflects the value of the future profitability of the enterprise 

at the time of the violation.276 

𝐷𝐶𝐹 =
(𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝑠 −  𝐸𝑥𝑝𝑒𝑛𝑑𝑖𝑡𝑢𝑟𝑒𝑠)

𝐷𝑖𝑠𝑐𝑜𝑢𝑛𝑡 𝑅𝑎𝑡𝑒
 

 

[181] The DCF is the most widely accepted formula for calculating the FMV of a company.277 

The value of an asset is generally determined by its ability to generate future cash flows.278 
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For this reason, the Masdar tribunal has affirmed that the DCF is presumptively 

appropriate.279 

[182] However, the calculation of lost future profits with scientific certainty is by definition 

impossible.280 As vividly described by the Lemire II tribunal, neither the claimant nor the 

tribunal have a “crystal ball” to guess the exact amount of future profits with absolute 

certainty.281 It inevitably follows that there must be a “fundamental uncertainty” in the 

projection of lost profits so as to reject the DCF.282 

[183] Here, however, there is no uncertainty in the projection of Claimants’ future profits for 

2018, let alone a fundamental one. On this basis, Claimants submit that the Tribunal shall 

apply the DCF for lost profits both in Tyrea (1) and in Alcadia and Larnacia (2). It should 

also rely on the discount rate calculated by Claimants’ expert through the Weighted 

Average Cost of Capital (“WACC”) model (3). 

1. Claimants’ lost profits in Tyrea are recoverable and demonstrate the 

required degree of certainty 

[184] There is no trace of reasonableness in Respondent’s allegation that Claimants’ 

profitability is based on “sheer speculation”.283 The success of Claimants’ platforms in 

Tyrea284 speaks for itself. There is no room for speculation that three extremely popular 

platforms would continue to be profitable for the next 9 months.285 

[185] The increase of their profitability is equally certain. Claimants’ proven record of 

profitability generates more than sufficient data for future projections (a). At the same 

time, their dominant position in Tyrea’s social media market guaranteed their future 

revenues (b). 

a. Claimants’ proven records of profitability in Tyrea provide a solid basis 

for future projections 

[186] In Tecmed, the tribunal maintained that a two-year record of profitability provides 

sufficient objective data in order to calculate future lost profits of an investment for two 

years.286 Much more, the Quiborax tribunal found that two full years of profitable 
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operations established a solid basis for the projection of revenues for the course of 

approximately four years.287 

[187] In the present case, the successful operation of Claimants during almost three years shall 

be considered more than sufficient to provide the data required to calculate future income 

for the next 9 months.288 Until 2018, almost every inhabitant in Tyrea had an account in 

Claimants’ platforms.289 FriendsLook was considered as synonymous to the Internet 

itself.290 It is, thus, not a speculation that Claimants’ profitability would continue until the 

end of 2018. 

b. Claimants’ dominant position in the Tyrean market guaranteed an 

accurate projection of future revenues 

[188] The Al Bahloul tribunal expressed that records of profitability are not necessary for 

forecasting a project’s success.291 Rather, it is the certainty in the projection of revenues 

that can warrant the application of the DCF.292 A project’s future success is primarily 

based on the projection of two factors: sales and prices.293 

[189] Basic economic theory suggests that the amount of sales can be easily projected in the 

absence of competition.294 Companies operating in a purely competitive market are 

extremely volatile to changes in quantity demanded.295 Yet, in the absence of close 

competition, quantity demanded is unlikely to decrease.296 The OIEG tribunal, in fact, 

appraised the application of the DCF on the basis of the investor’s dominant position in 

the market.297 

[190] In the present case, Claimants rank first in the Tyrean social media market.298 Their 

immense user base in Tyrea renders its advertising and promotional products unbeatable 

to other similar companies.299 The user unattractiveness of Wink and TruthSeeker could 

never render their advertisements substitutable to those of Claimants.300 In fact, even after 
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Claimants’ blocking, their users never switched to Wink and TruthSeeker, despite huge 

promotional and marketing efforts.301 Claimants’ dominant position in the market ensures 

an accurate projection of sales. 

[191] The Tribunal can also draw accurate forecasts of future prices from the actual data on 

Claimants’ user traffic. In fact, the Flughafen tribunal approximated the rent prices of 

duty-free shops by relying on airport passenger traffic.302 The greater the number of 

passengers, the higher prices of rents.303 Quite similarly, here, the value of Claimants’ 

advertising space is directly linked to user traffic and click-through rates.304 More users 

create more demand, which in turn leads to rise in the equilibrium price.305  

 

[192] It follows that the doubling of Claimants’ revenues in 2018 is based on the exponential 

increase in the number of users in early 2018.306 The sales of their products are certain 

due to their dominant position in the market. So are the prices of their products. 

2. Claimants’ lost profits in Alcadia and in Larnacia are recoverable and 

demonstrate the required degree of certainty 

[193] The Unión Fenosa and the Inmaris tribunals reiterate that the losses sustained from 

respondent’s unlawful conduct are not always restricted to the losses in its own 
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territory.307 The unlawful conduct may have significant implications on the company’s 

international activities.308 This is exactly the case here. Respondent’s interference with 

Claimants’ activities was not limited to lost profits in Tyrea. Respondent must be held 

liable for the international ramifications of its unlawful conduct, and especially for 

Claimants’ lost opportunity for expansion in Alcadia and Larnacia. 

[194] Importantly, this Tribunal shall not abstain from awarding damages for Alcadia and 

Larnacia due to the objective difficulty to calculate exact amounts of future profits. In 

Crystallex, the tribunal accentuated that an impossibility to prove the amount of damages 

with absolute precision does not bar their recovery altogether.309 Rather, the standard of 

proof requires that only the fact of damage is established.310 

[195] However, the Gemplus tribunal has affirmed that it would be unfair to reject future profits 

for lack of evidentiary grounds, when that lack of evidence is directly attributable to the 

State’s own wrong.311 It was on this basis that the Tethyan tribunal applied the DCF on 

future profits from an agreement that had not yet been reached.312 

[196] Accordingly, here, the fact that the agreement for expansion in Alcadia and Larnacia had 

not yet been concluded shall not deprive Claimants of their lost profits. If anything, it is 

Respondent’s wrongful conduct that created uncertainty on whether the project would 

have materialised. Immediately after the blocking, the negotiations with the Alcadian and 

Larnacian representatives came to a standstill.313 

[197] Absent Respondent’s unlawful act, an agreement would in all probability have been 

concluded. In Lemire II, the investor’s expertise and know-how was a determinative 

factor for establishing that the investor would not have “lost the opportunity” of profits 

but for the State’s intervention.314 The legal and administrative expenses made by 

Claimants in this respect demonstrate that the negotiations were at an advanced stage.315 

[198] Here, Claimants’ expertise in expansion in new markets would safely lead to the 

conclusion of an agreement. Claimants, in the present case, have a strong market presence 

worldwide.316 Their expertise in expanding in new markets is demonstrated by their 
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profitable advent in Fitzrobia.317 In all likelihood, an agreement would have been 

concluded “but for” Respondent’s actions. If anything, it is for Respondent to demonstrate 

otherwise. 

3. The 5% discount factor is accurately calculated through the WACC 

method 

[199] The WACC is a method of quantification of risk,318 and is widely used for the estimation 

of the discounting factor for the DCF analysis.319 It reflects the concept that the riskiness 

of a project is demonstrated by the cost of its capital.320 The more the risk, the more the 

returns required by a potential investor to invest in a project.321 Between two investments 

that have the same returns, investors will only pick the one with the less risk.322  

[200] As demonstrated by the Nobel-winning economist Harry Markowitz, the very foundation 

of investment theory is the principal concept that investors always avert risk.323 In the 

instant case, it would be unreasonable to assume that Claimants suddenly became “risk 

lovers” or “gamblers” when investing in Tyrea. 

[201] Respondent’s assertion that a 5% risk factor is “too low”324 essentially burdens Claimants 

with more risks than they had actually assumed. The “country risk” of investing in Tyrea 

had been very well estimated by Claimants well before their investment. It is indeed a 

significant factor in the quantification of cost of capital.325 It reflects the incremental 

return demanded by investors for an investment in a country where the investment is 

exposed to a greater risk than in a more stable economy.326 

[202] However, the factoring-in of country risk is not necessary in all cases, since companies 

are not equally exposed to country risk.327 Professor Damodaran has suggested that the 

country risk premium shall be multiplied by a lambda factor which represents the 

volatility of the investment to the country risk.328 The closest lambda is to zero, the less 
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the volatility of the investment to country risk.329 In Koch, the tribunal expressly accepted 

the lambda theory in calculating country risk.330 

[203] In the present case, Claimants’ could not possibly be affected by Tyrea’s political risk. In 

fact, during 2017, their profits grew in parallel to the violent altercations.331 In 2018 

Claimants’ user base grew simultaneously to the political unrest.332 It is not conceivable 

how any political situation in Tyrea could affect the profitability of Claimants.  

[204] It is, thus, clear that the only actual risk related to the political instability in Tyrea is the 

existing risk that Respondent would unlawfully block the operation of their platforms. 

Nevertheless, the Flughafen, Gold Reserve, Tidewater and Rusoro tribunals have steadily 

held that this risk shall not be factored-in.333 Host-states may not benefit from their own 

wrongdoing.334 This would be contrary to the principle of “full reparation”. Consequently, 

Claimants submit that the 5% discount rate calculated by their expert is appropriate for 

the application of the DCF. 

B. The Tribunal should award Claimants’ direct damages 

[205] The combination of asset-based and income-based methods is often referred to as the 

“hybrid approach”.335 This methodology is warranted in cases where the award of future 

profits does not reflect the total FMV of the investment.336 On this basis, the Tecmed 

tribunal also awarded the investor’s direct damages based on the fact that the projection 

of profits for the future two years of operation did not reflect the real FMV of the 

investment.337 Absent governmental interference, the investment would actually operate 

for more than two years.338 

[206] Here, absent the blocking, it would be absurd to assume that Claimants’ platforms would 

only operate for nine months.339 The capital that Claimants invested for their 

establishment in the Tyrean market were not intended for such a short period of time. The 

application of the DCF for only nine months does not fully reflect the FMV of Claimants’ 
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investments.340 Accordingly, the Tribunal shall also award Claimants’ direct damages for 

their establishment in the Tyrean market so as to reach the “full reparation” standard. 

C. The Tribunal should award compound interest 

[207] The “full reparation” standard prerequires the award of compound interest, pursuant to 

Art.38 ILC ASR.341 Compound interest reflects economic reality in modern times and is 

now common arbitral practice.342 It compensates the opportunity cost of the investor, i.e. 

the cost of the alternative use of the FMV of its investment.343 For this reason there is no 

economic foundation in separating pre-award and post-award interest.344 It is on this basis 

that Claimants submit that the post-award interest requested shall be compounded, 

similarly to any pre-award interest. 

[208] As to the percentage rate, the Wena Hotels tribunal emphasised that the interest shall be 

equal to the host-state’s sovereign borrowing rate.345 This rate reflects the actual risk 

assumed by any prudent investor that would be willing to lend the host-state.346 The usual 

compounding of bonds occurs on a semi-annual basis.347 In the case at hand, these rates 

will be available to the Tribunal as soon as Respondent returns to the capital markets in 

December 2019.348 

[209] Accordingly, Claimants request that this Tribunal shall award interest equal to 

Respondent’s sovereign borrowing rate compounded semi-annually as of the date of 

issuance of the award. 
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PRAYER FOR RELIEF

 
 

[210] In view of the above, Claimants respectfully request from this Tribunal to: 

 

(1) Reject the provisional measures requested by Respondent under Art.47 ICSID 

Convention; 

(2) Find that it has jurisdiction over the present dispute, since; 

● Respondent’s denunciation of the ICSID Convention is of no 

importance in the present proceedings; 

● The multi-party nature of this dispute does not bar the Tribunal’s 

jurisdiction. 

(3) Find that Claimants’ investments in Tyrea have been unlawfully expropriated 

under Art.6 BITs; 

(4) Find that Respondent has violated the FET and the non-impairment standards 

under Art.3(1) BITs; 

(5) Find that Respondent’s obligation to pay compensation is not excluded by way 

of Art.7 BITs; 

(6) Find that Respondent’s liability for compensation is not limited by any alleged 

contributory fault of Claimants. 

(7) Award compensation of; 

● $69,134,875 to FriendsLook plc; 

● $26,760,460 to Whistler Inc.; 

● $27,094,000 to SpeakUp Media Inc. 

● Plus interest as of the date of issuance of the award. 

(8) Order Respondent to pay all costs and fees related to these proceedings. 

 

Respectfully submitted on 16 September 2019 

By: Team Ago 

On behalf of Claimants 

FriendsLook plc 

Whistler Inc. 

SpeakUp Media Inc. 


