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1 

 

STATEMENT OF FACTS 

1. The Parties are FriendsLook, Whistler and SpeakUp (Claimants) and the Republic of 

Tyrea (Respondent). 

2. Claimants are major international social networks incorporated in Novanda and Kitoa 

and expanding their businesses worldwide for millions of users. 

3. Respondent is the state that emerged in 2012 from a civil war and tried to open its market 

to new investments and promote development in the media sphere. 

4. Thus, shortly after the end of the civil war in 2013 Tyrea took a course to a new web era 

by enactment of the new Media Law liberalizing the Internet and loosening the State’s 

control over media and press. On numerous occasions Tyrean authorities assured 

potential investors on the new internet era prospects as a ground for fruitful collaboration 

between Tyrea and the investors. 

5. In 2015, following the policy changes in Tyrea, Claimants decided to expand to a new 

market and started their operation in Tyrea by making substantial contributions in 

advertising and localizing their platforms as well as creating their local branches. 

6. However, following certain alteration of its political landscape Tyrea over a short period 

of time switched back to suppression, restrictions and control over media and press. 

7. In the course of that policy shift Tyrea amended its Media Law and introduced brand-

new requirements to social networks aimed at identifying users, filtering content and 

providing users’ personal details and correspondence to the State. These changes had to 

be developed and implemented within 60-day period. 

8. Although new requirements were contrary to the State’s past assurances, Claimants were 

still willing to collaborate and immediately started working on the new algorithm in order 

to adapt their platforms per legal requirements. 

9. Further, Tyrea without any reasoning slashed the 60-day period to 45 days, being 

informed that it was hardly possible for Claimants to develop and implement the 

algorithm within the new deadline. Claimants have managed to meet new deadline. 
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10. Nonetheless, Respondent blocked Claimants’ platforms and thus deprived Claimants 

ability to continue business activities in Tyrea and gain economic benefits from assets 

invested. 

11. On January 5, 2018, Tyrea submitted the notice of denunciation of ICSID Convention 

to the President of the World Bank. 

12. On June 29, 2018, before the expiration of the six-month period since the submission of 

the denunciation notice by Tyrea, Claimants submitted their arbitration request to ICSID 

asking the Tribunal to find that Tyrea has expropriated Claimants’ investments and 

breached the FET Standard, and to award compensation. 
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SUMMARY OF ARGUMENTS 

13. THE TRIBUNAL SHALL NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT (I). Claimants insist on the dismissal of the Request. 

Firstly, the rights specified by Respondent do not deserve protection through provisional 

measures. Secondly, the request in any event does not meet the requirements of necessity 

and urgency.  

14. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE, 

REGARDLESS OF RESPONDENT’S DENUNCIATION OF ICSID 

CONVENTION (II). Denunciation of ICSID Convention by Respondent did not affect 

the consent to jurisdiction, which was given before denunciation notice. Firstly, the 

consent given by Tyrea in the BITs constitutes independent international obligation, 

which cannot be later unilaterally withdrawn. Secondly, even if the Tribunal regards the 

Tyrea’s consent given in the BITs merely as an offer, its acceptance was given before 

denunciation took effect, thus the consent was perfected in time. 

15. THE TRIBUNAL HAS JURISDICTION OVER THE MULTIPARTY 

ARBITRATION CLAIM BROUGHT AGAINST RESPONDENT (III). The 

Tribunal has jurisdiction to hear the multi-party case. Firstly, multi-party proceedings do 

not contradict ICSID Convention. Secondly, the parties to the BITs have stipulated their 

consent to multi-party arbitration without reservation on additional consent requirements. 

Finally, the claims are sufficiently linked to each other. 

16. RESPONDENT HAS UNLAWFULLY EXPROPRIATED CLAIMANTS 

INVESTMENTS (IV). Claimants’ platforms blocking was an act of indirect 

expropriation, permanently depriving Claimants’ investments and frustrating legitimate 

expectations for the liberalized Internet. Respondent's actions cannot be regarded as 

police powers due to the fact that these actions did not pursue legitimate aims, they were 

discriminatory and did not meet necessary due process requirements. Moreover, 

expropriated assets were not effectively and adequately compensated. 

17. RESPONDENT HAS BREACHED THE FET STANDARD (V). Respondent has 

breached at least three of its obligations constituting the FET Standard. Firstly, Tyrea has 

breached Claimants’ legitimate expectations: 60-day period for the algorithm 

implementation was changed to 45-day period without reasonable justification and 
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contrary to the given assurances of Tyrean authorities. Secondly, Respondent breached 

the transparency obligation requiring to inform investors beforehand on all upcoming 

legislative changes that could affect their investments. Thirdly, actions of Tyrea were of 

discriminatory nature, since only Claimants’ platforms have been blocked, and the local 

Tyrean platforms were not. 

18. DISCOUNTED CASH FLOW IS THE MOST APPROPRIATE METHOD FOR 

THE QUANTIFICATION OF DAMAGES IN THIS CASE (VI). DCF methodology 

of damages quantification is the most appropriate: all Claimants were “going concerns” 

with the historical record of profitability when their assets were expropriated and 

international tribunals widely recognized DCF method’s utility in such circumstances. 

Moreover, Claimants’ future cash flow can be validly projected on the available data. 

Finally, Claimants strongly object to a country risk adjustment of the discount rate, since 

Respondent should not benefit from its own wrongdoing.  
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ARGUMENT 

I. THE TRIBUNAL SHALL NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY RESPONDENT 

1. Claimants insist on the dismissal of the Request filed  by Respondent, as it does not satisfy 

the requirements set in Article 47 of ICSID Convention.
1

 

2. Article 47 of ICSID Convention does not list specific criteria for the issuance of 

provisional measures, but it is widely accepted that a petitioner must show that it holds 

rights deserving protection and that the requested provisional measures are urgent and 

necessary.
2

 

3. In this regard Claimants assert that the Request has to be dismissed because the rights 

specified by Respondent do not deserve protection (A). Even if the Tribunal finds that 

Respondent’s rights deserve protection, the Request has failed to satisfy the requirements 

of urgency and necessity (B). 

A. The rights invoked by Respondent cannot be subject to provisional measures 

4. The right to preserve the economic situation in the state is not related to the dispute and, 

therefore, cannot deserve protection through provisional measures. 

5. There exists the requirement to show the link between the rights whose protection is 

sought and a dispute.
3

 Article 47 of ICSID Convention is based on Article 41 of the ICJ 

Statute
4

, which has substantially similar wording. Recently, the ICJ underlined that the 

provisional measures application has to cover the link between the claimed rights in the 

dispute and the measures requested.
5

 

6. It is Claimants’ position that alleged negative effects of their actions on the economy of 

Tyrea shall not in any event give rise to the provisional measures. Amco tribunal followed 

this position. In particular, it decided that even if publication of case materials by claimant 

                                                      

1

 ICSID Convention, Article 47. 

2

 Hydro, paras. 3, 20; Lao, para. 50; Quiborax, para. 54. 

3

 Schreuer, para. 152; Palchetti pp. 632-633. 

4

 History, pp. 668, 813. 

5

 Elimination of All Forms of Racial Discrimination. 
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influences the economy of Indonesia, it does not influence the rights within the dispute
6

. 

Similarly, in the present case, even if Respondent proved that its economy was affected 

by Claimants’ actions such situation could by no means become the subject of provisional 

measures.
7

 

7. Respondent underlined that the object of its interest is the country’s economic situation, 

namely Respondent’s potential to lose the World Expo Bid and overall degradation of 

investments inflow due to the supposed creation of Tyrea’s negative image in the sphere 

of freedom of speech.
8

 Tyrea’s economic situation has no bearing on the present dispute, 

as the object of the dispute is the legality of Claimants’ websites blocking, rather than the 

investments inflow rate in Tyrean economy. 

8. Since the rights whose protection is sought by Respondent are not related to the present 

dispute, they do not deserve protection through provisional measures. 

B. Even if the Tribunal finds that these rights deserve protection, the Request does not meet 

urgency and necessity requirement 

10. Claimants respectfully assert that the Respondent’s request failed to meet urgency 

requirement (1), and necessity requirement (2). 

1. Respondent failed to satisfy the urgency test 

11. As ICSID Convention does not provide guidelines for the definition of urgency, many 

ICSID Tribunals have relied on the ICJ jurisprudence.
9

 According to the ICJ urgency 

requirement is met when “there is a real risk that action prejudicial to the rights of either 

party might be taken before the Court has given its final decision”.
10

 

12. Claimants submit that no prejudicial actions could be done to Respondent before the 

Tribunal renders its final decision. Claimants have never engaged in the media campaign 

                                                      
6

 Amco, para. 3. 

7

 Amco, para. 3. 

8

 Case, line 1195. 

9

 Criminal Proceedings in France, para. 107; Pulp Mills, para. 11. Azurix, para. 33; Biwater, para. 76; Tokios 

Tokelės, para. 8; City Oriente, para. 67.  

10

 Great Belt, para. 17. 
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and have no intention of getting engaged in one.
11

 All the statements made by Respondent 

regarding multiple publications are mere speculations unsupported by any evidence.
12

 

13. Therefore, there is no risk that any media publications in the context of media campaign 

will be promoted or instigated by Claimants in the future, namely before the final award 

is rendered, which means that there is no urgency in protecting Respondent’s rights. 

2. Respondent did not meet necessity requirement 

14. Claimants assert that provisional measures are not necessary, because the risk of harm 

alleged by Respondent does not exist per se, meaning that the actions taken by Claimants 

may in no way lead to the alleged harm. 

15. To establish whether necessity exists, ICSID case law relies on a risk assessment of future 

harm.
13

 In the words of the CEMEX tribunal necessity requires an “assessment of the risk 

of damage which provisional measures are intended to avert”.
14

 

16. Supporting this statement, there are two standards of harm in arbitral practice - 

irreparable
15

 and substantial
16

 harm. The former presupposes that the alleged harm cannot 

be compensated through award
 

while the latter means that the harm shall be significant 

enough to seek protection through provisional measures. Here none of the standards 

have been satisfied. 

17. Firstly, Respondent’s statement of harm in the economic sphere is only hypothetical and 

has little bearing on the actions taken by Claimants. 

18. Occidental tribunal stated that future harm must be imminent and not merely “potential 

or hypothetical”.
17

 Respondent claimed a future possible harm to its 10 year bond 

issuance
18

 and to its overall economic country’s growth. This harm can hardly be 

                                                      
11

 Case, line 1135. 

12

 Case, line 2075. 

13

 Quiborax, para. 153; Burlington, para. 51. 

14

 CEMEX, para. 42. 

15

 Tokios Tokelės, para. 33. 

16

 City Oriente, para. 72. 

17

 Occidental, para. 89. 

18

 Case, line 1195. 
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described as imminent. Moreover, the economic situation in the country depends on the 

country’s political situation, which is not stable.
19

 Claimants’ publication alone cannot do 

any irreparable or substantial harm to the whole economy of the country. 

19. Secondly,  Respondent speculates that harm could be done to political situation in the 

country by online publications. There is no evidence that social unrest in the country has 

worsened after the publications.
20

 

20. Thirdly, Respondent’s allegations of possible harm to the dispute in the form of its 

aggravation
21

 are ungrounded and contradict Claimants’ intentions. Claimants assert that 

the publication of case materials was only for transparency reasons and did not intend to 

aggravate the dispute or create additional pressure on Respondent. 

21. The right to transparency is not established in ICSID Convention or the documents 

related to it. It is presumed to exist in ICSID arbitrations due to their specific nature, 

namely states’ engagement in them.
22

 

22. In order to exercise their right to transparency Claimants published the two-sided version 

of the conflict – Claimants’ request for arbitration
23

, Respondent’s response to it
24 

and the 

witness statement.
25

 This was made to provide more clarity on the actual situation that led 

to the conflict, and to show that Claimants have done everything from their side to 

cooperate with Respondent’s government. 

23. Thus, Respondent did not satisfy the requirement of necessity, as it did not provide 

enough evidence to demonstrate the risk of harm. 

CONCLUSION OF THE ISSUE I: 

24. Claimants insist that the Request shall be dismissed, as it has not satisfied the 

requirements set in ICSID Convention. Firstly, the rights underlined by Claimants are 

                                                      
19

 Case, line 1560. 

20

 Case, line 1190. 

21

 Case, line 1130. 

22

 Biwater, para. 122; Rogers, p. 1308. 

23

 Case, line 35. 

24

 Case, lines 1160-1165. 

25

 Case, lines 1160-1165. 
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not susceptible to protection through provisional measures, as they have no link to the 

subject matter of the present case. Even if the Tribunal finds that the rights specified by 

Respondent deserve protection, the Request does not satisfy the requirements of urgency 

and necessity. In particular, there is no risk of any harm to Respondent’s rights before 

rendering the final award.  Even if the risk exists, Claimants’ actions can by no means 

lead to the alleged harm. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE, 

NOTWITHSTANDING THE FACT THAT RESPONDENT HAS DENOUNCED 

ICSID CONVENTION 

A. The rights and obligations arising out of Respondent’s unilateral consent survived the 

denunciation of ICSID Convention 

25. General rule for the withdrawal from ICSID Convention is contained in Article 71 of 

ICSID Convention and provides that any Contracting State may denounce ICSID 

Convention by written notice to the depositary, and such denunciation shall take effect 

six months after receipt of this written notice.
26

 This general rule is complemented by a 

“survival clause” in Article 72 of ICSID Convention. The Article preserves the rights and 

obligations that arise out of consent to the jurisdiction of the Centre if the consent was 

given before the receipt of the denunciation notice by the depositary.
27

 

26. Claimants submit that the consent of Tyrea to the jurisdiction of ICSID remained 

unaffected after ICSID Convention denunciation. Firstly, the consent of Tyrea is an 

independent international obligation (1). Secondly, this consent has survived 

denunciation (2). 

1. Tyrea’s consent is an independent international obligation 

27. Tyrea’s consent to the jurisdiction of ICSID is expressed in Tyrea-Kitoa and Tyrea-

Novanda BITs. It is a common practice to include arbitral clauses in the investment 

treaties, in which the parties thereto consent to arbitration with nationals of the 

counterparties.
28

 

                                                      
26

 ICSID Convention, Article 71. 

27

 ICSID Convention, Article 72. 

28

 Dolzer/Schreuer, p. 119. 
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28. Claimants submit that the arbitral clauses in the BITs are the expression of independent 

international obligations taken by the contracting states. 

29. The concept of an independent international obligation is expressed in the international 

law of unilateral declarations. Unilateral declarations are “juridical acts imputable to the 

state acting within its sovereign capacity that sufficiently advertised the state’s willingness 

to be bound”.
29

 Moreover, unilateral declarations are binding upon the state regardless of 

whether they are relied or not upon other parties; the declarations are binding by virtue 

of the fact that they were made.
30

 

30. The concept of unilateral declarations is best shown through the Nuclear Tests.
31
 In that 

case New Zealand claimed that France was bound by international obligation by means 

of a unilateral declaration that France shall cease atmospheric tests of nuclear weapons in 

South Pacific. France has made such a declaration in the communique and the 

President’s letter, and the ICJ has later reasoned that “the French Government has 

undertaken an obligation..., which must be understood in accordance with the actual 

terms in which they have been publicly expressed”.
32

 Thus, the ICJ has established that 

France had indeed incurred an international obligation. 

31. In private law, such offer could be revoked if no contract was formed; however, the court 

set out that such an approach is of limited application to the sovereigns. States are bound 

by their declarations because of their fundamental obligation of “substantive” good faith.
33

 

Therefore, the consent given by Respondent in the BITs is Respondent’s declaration, 

which constitutes more than just an offer to arbitrate
34

, but a taken obligation to do so if 

the investor consents. 

32. The approach to the consents as independent international obligations is backed by the 

practice of international investment tribunals. Ceskoslovenska Obchodni Banka tribunal 

noted: 

                                                      
29

 Nolan/Sourgens, p. 29; Dinh/ Daillier/ Pellet, p. 360. 

30

 Dinh/ Daillier/ Pellet, p. 360. 

31

 Nuclear Tests. 

32

 Nuclear Tests, para. 475. 

33

 Nolan/Sourgens, p. 31. 

34

 Nolan/Sourgens, p. 31. 
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“[S]ince claimant by its request for arbitration, dated April 18, 1997, submitted the instant 
dispute to ICSID, Claimant would be deemed to have accepted ICSID jurisdiction on 
that date, respondent having already unequivocally consented to it”.

35

 

33. The tribunal presumed respondent’s consent given in the investment treaty to be an 

international obligation already taken by respondent; therefore, this consent was to be 

complemented by the consent of the investor on the date of dispute submission.
36

 

34. Same approach was maintained by arbitrator Professor Orrego in Siag. In this case it was 

crucial to define the date of consent in order to determine the relevant nationality of 

claimant. The arbitrator has explained that the date in which the state expresses its 

consent in a treaty is not merely an offer: such consent creates special legal effects, 

including the obligations of the state under the treaty.
37

 

35. Drafting history of ICSID Convention also confirms the idea that the consent to 

arbitration could be expressed in advance – for example, in a contract between the 

parties.
38

 

36. Such type of consent was also recognized as valid submission by the tribunal in one of 

the first cases brought under the relevant BIT
39

, and was later adopted by the subsequent 

practice. 

37. Moreover, the wording of the arbitration clauses in Tyrea-Novanda and Tyrea-Kitoa 

BITs provides that each contracting party has given its unconditional consent to the 

submission of disputes to international arbitration
40

, which is elected by the parties to be 

ICSID.
41

 This means that Respondent, being prospectively a party to the future dispute, 

has given its binding consent independently of the investors of the contracting state. Such 

                                                      
35

 Ceskoslovenska Obchodni Banka, para. 38. 

36

 Ceskoslovenska Obchodni Banka, para. 38. 

37

 Siag, para. 64. 

38

 History, paras. 77-78. 

39

 AAPL. 

40

 Tyrea-Novanda and Tyrea-Kitoa BITs, Article 9.3. 

41

 Tyrea-Novanda and Tyrea-Kitoa BITs, Article 9.1. 
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consent is a standing and irrevocable offer for the investors as well as a taken international 

obligation for Respondent.
42

 

38. Thus, Claimants submit that the consent expressed in the BITs constitutes an 

independent international obligation taken by Tyrea. 

2. Tyrea’s consent has survived denunciation 

39. Claimants submit that the consent given by Tyrea in the BITs is unequivocal and such 

consent has survived denunciation due to Article 72 of ICSID Convention. 

40. Claimants state that consent given by Tyrea in Article 9 of the BITs is unequivocal. 

Existence of denouncing state’s consent given in the BIT depends hugely on the 

terminology used in the arbitration clause contained in that treaty.
43

 

41. For example, Article 11 of Bolivia-Germany BIT provides that after both states have 

become ICSID contracting parties, the dispute “shall be submitted to ICSID 

arbitration”
44

. Such consent has no supplementary conditions, thus shall be deemed as 

unequivocal.
45

 

42. Arbitration clause in Article 9 of the Tyrea-Novanda and Tyrea-Kitoa BITs shall be 

construed in accordance with its ordinary meaning and shall be interpreted in the light of 

the object and purpose of the treaty as provided for by Article 31 of the VCLT. 

43. The contracting parties added the arbitration clause in the BITs out of necessity to 

regulate the potential disputes with the investors of the contracting states. ICSID was 

chosen as the only forum for the investment disputes settlement. Article 9 contains no 

supplementary conditions and there is no evidence that the parties intended to make the 

arbitration clause dependable on some other legal instruments or conditions. Thus, the 

consent given by Tyrea in BITs arbitration clause is unequivocal. 

                                                      
42

 First Preliminary Draft of a Convention on the Settlement of Investment Disputes Between States and Nationals 

of Other States, Article II(2), August 9, 1963 in History; Nolan/Sourgens, p. 27. 

43

 Gaillard, p. 3. 

44

 Bolivia-Germany BIT, Article 11. 

45

 Gaillard, p. 3. 
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44. Secondly, Article 72 requires the consent to be made before the denunciation notice is 

received by the depositary; then the rights and obligations arising out of such consent shall 

survive the denunciation.
 46

 

45. Article 72 bears special interpretation of consent, unlike the rule in Article 25. Article 25 

prescribes the consent to be mutual and to be made in writing.
47

 On the other hand, 

Article 72 indicates that the consent has to be “given by one of them”
48

, which means that 

a mere expression of consent given by the host state is sufficient to remain unaffected by 

a notice under Articles 70 and 71.
49

 

46. As it was set out before, consents on behalf of Tyrea were given when respective BITs 

entered into force, in particular, March 28, 2000 for Tyrea-Novanda and January 20, 

2001 for Tyrea-Kitoa BITs. The rights and obligations out of such consent have been 

created way before any denunciation happened. Therefore, such rights and obligations 

must have survived denunciation. 

47. Summarizing, the BITs arbitration clauses are unequivocal and consent expressed in 

them was given before the denunciation notice, therefore Claimants’ rights are unaffected 

by denunciation of ICSID Convention. 

B. In any case, bilateral consent was expressed prior Respondent ceased to be a party to 

ICSID Convention 

48. Even if the Tribunal finds unilateral commitment insufficient for the declaration of the 

consent under Article 72 of ICSID Convention, still the bilateral consent was formed in 

time. Firstly, the date for consent shall be determined by the date of the request for 

arbitration submission (1). Secondly, the consent was formed before Tyrea ceased to be 

a party to ICSID Convention (2). 

1. The date of Claimants’ consent is the date of the submission of the request for arbitration, 

which falls under the six-month period 

                                                      
46

 ICSID Convention, Article 72. 

47

 ICSID Convention, Article 25. 

48

 ICSID Convention, Article 71. 

49

 Schreuer; Paparinskis, p. 28; Gaillard, p. 3. 
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49. The date of consent is determined under ICSID Rules. The Rules give the definition to 

the “date of consent” in its Rule 2(3), which defines it as follows: 

“[T]he date on which the parties to the dispute consented in writing to submit it to the 
Centre; if both parties did not act on the same day, it means the date on which the second 
party acted”.

50

 

50. It is generally accepted that arbitral clause in the BITs may be regarded as a general offer 

of consent.
51

 Then the time of consent is determined by the date of Claimants’ acceptance 

of such offer.
52

 

51. The consent from the investor can be expressed in a form of a request for arbitration
53

. 

The request for arbitration was filed by Claimants on June 29, 2018.
54

 ICSID 

denunciation became effective six months after the receipt of the denunciation notice. 

Since the notice was filed on January 5, 2018
55

, the denunciation took effect on July 4, 

2018. Claimants have given their consent prior to the expiration of the effectiveness 

period of ICSID Convention for Tyrea, thus creating an arbitration agreement and the 

respective rights and obligations for the Parties. 

2. The consent can be given until denunciation takes effect 

52. One of the conditions for the establishment of the Centre’s jurisdiction is being a 

Contracting State.
56

 The State ceases to be a Contracting State after the expiration of the 

six-month term.
57

 Therefore, the consent to the jurisdiction should be given before the 

expiration of this term. 

                                                      
50

 Rules, Rule 2(3). 

51

 Schreuer, Article 72, para. 4; Tietje/ Nowrot/ Wackernagel, p. 8. 

52

 Christoph Schreuer, “Part IV Chapter 15: Denunciation of ICSID Convention and Consent to Arbitration„ in 

Waibel/ Kaushal. 

53

 Ceskoslovenska Obchodni Banka, para. 38. 

54

 Case, line 1640. 

55

 Case, line 850. 

56

 Christoph Schreuer, “Part IV Chapter 15: Denunciation of ICSID Convention and Consent to Arbitration„ in 

Waibel/ Kaushal. 

57

 ICSID Convention, Article 71. 
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53. Such an interpretation is generally accepted by the denouncing states: a case against 

Bolivia
58

 was initiated during the six-month term; as well as case against Ecuador.
59

 There 

was also a set of cases against Venezuela several months before the date when 

denunciation became effective, and in six cases Venezuela did not challenge jurisdiction.
60

 

54. Thus, general practice and doctrine show that the consent to arbitration can be given 

during the six-month term before the denunciation takes effect, and such consent creates 

rights and obligations for the parties, which survive denunciation. 

55. Claimants have managed to file the arbitration request within the term ICSID Convention 

was still effective, thus formed a bilateral consent. Therefore, the Tribunal indeed has 

jurisdiction over the dispute despite the denunciation of ICSID Convention on Tyrea’s 

behalf. 

CONCLUSION OF THE ISSUE II: 

56. The consent to ICSID jurisdiction and the rights and obligations arising therefrom have 

survived denunciation. Firstly, the consent given by Respondent in the BITs constitutes 

an independent international obligation, which survives denunciation under Article 72 

ICSID Convention for having been given before the receipt of notice of denunciation by 

the depositary. Secondly, even if the Tribunal regards the consent given in the BITs as a 

mere offer to arbitrate, such offer was still accepted by Claimants before denunciation 

took effect for Respondent. Thus, the required consent in any event was given before 

denunciation took effect and survived denunciation. 

III. THE TRIBUNAL HAS JURISDICTION OVER THE MULTI-PARTY CLAIM 

BROUGHT AGAINST RESPONDENT 

57. The present dispute is a multiparty arbitration brought by three Claimants in accordance 

with Article 25(1) of ICSID Convention and Article 9 of the Tyrea-Novanda and Tyrea-

Kitoa BITs to ICSID for settlement by arbitration. Neither ICSID Convention nor 

respective BITs contain any specific regulations setting forth multiparty arbitration 

procedures and Respondent contests that it has given its consent to arbitration with the 

                                                      
58

 E.T.I., para. 83, para. 162. 

59

 Quiport. 

60

 Saint-Gobain; Valle Verde; Ternium; Blue Bank; Tenaris; Transban. 
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multiple Claimants. Therefore, in the absence of the “written consent” prerequisite the 

Tribunal lacks jurisdiction to hear the case. 

58. However, Claimants object to Respondent’s allegations and respectfully submit that this 

Tribunal has jurisdiction over the multiparty arbitration since multiparty proceedings are 

compatible with ICSID Convention (A); Respondent has given its consent to arbitrate the 

present dispute (B); claims are sufficiently linked in order to be brought jointly (C). 

A. Multiparty proceedings are compatible with ICSID Convention 

59. Despite the fact that ICSID Convention contains no reference to collective proceedings, 

multiparty proceedings fall within ICSID Convention framework.  

60. General rules of treaty interpretation codified in Articles 31 and 32 VCLT shall apply to 

establish the meaning of the terms used in Article 25(1) ICSID Convention. Although 

Tyrea did not sign the VCLT, the Tribunal may still apply it as customary international 

law.
61

 

61. Application of the VCLT as customary international law follows e.g. from the 

Kasikili/Sedudu.
62
 The ICJ interpreted disputed treaty in accordance with the VCLT, in 

spite of the States to the dispute not being a party to the VCLT.
63

 Tribunal at Sempra 

reached similar conclusion.
64

 

62. Respondent is not known to be a persistent objector to any rule of customary international 

law relating to the law of treaties
65

, therefore rules codified in Articles 31 and 32 VCLT 

should be applied. Article 31(1) VCLT stipulates that “ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose.”. 

63. Articles 25 ICSID Convention speaks of “a national of a Contracting State” in the 

singular, it should not force the Tribunal to conclude that this wording could not 

encompass a plurality of individuals.
66

 It would be wrong based on this wording to 

                                                      
61

 Aguas, para. 88. 

62

 Shaw/Evans, p. 964-978. 

63

 Shaw/Evans, p. 964-978. 

64

 Sempra, para. 141. 

65

 Case, line 1940. 

66

 Ambiente, para. 130. 
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conclude that only one party on the investor’s side may be admitted to ICSID 

proceedings.
67

 

64. The silence of the ICSID framework regarding collective proceedings is to be interpreted 

as a gap and not as a qualified silence.
68

 Abaclat tribunal noted that ICSID sets forth a 

standard arbitration mechanism for investments of varying nature and scope. And it is 

not a sufficient motive to close the door of ICSID arbitration to investors who are not 

standard investors having made standard investments.
69

 

65. Claimants’ position is supported by the working papers of ICSID Convention. During 

the Convention drafting, the British expert raised the issue of the multiparty proceedings 

assuming that this was implicit in the draft.
70

 This confirms the silence of ICSID 

Convention may not be recognized as “qualified”. 

66. Therefore, ICSID Convention silence does not constitute qualified silence totally 

prohibiting any kind of proceeding except for bilateral and thus the Tribunal has 

sufficient grounds to conclude that proceedings instituted by Claimants are compatible 

with ICSID Convention. 

B. Respondent has given its consent to arbitrate the present dispute 

67. Claimants are strongly convinced that Respondent provided consent required under 

Article 25(1) of ICSID Convention (1) and that no specific or secondary consent is 

required for the Tribunal to have jurisdiction over the multitude of claims (2). 

1. Respondent provided consent required under Article 25(1) of ICSID Convention 

68. Claimants believe that multiparty arbitration requires no consent beyond the general 

requirements of ICSID Convention and therefore it is sufficient to accept an offer made 

by Respondent’s government in order to assure the Tribunal’s jurisdiction. 

69. Article 25(1) of ICSID Convention requires “consent in writing” in order to enable the 

Tribunal to hear the case. It is widely accepted that state may express its consent through 

                                                      
67

 Schreuer, Article 25, para. 277. 

68

 Abaclat, para. 520. 

69
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70

 Schreuer, pp. 400, 413. 
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dispute resolution clause in bilateral investment treaty.
71

 An investor can accept a State’s 

offer of ICSID arbitration contained in a bilateral investment treaty by instituting ICSID 

proceedings.
72

 

70. Here Respondent has signed and ratified Tyrea-Novanda and Tyrea-Kitoa BITs. 

Claimants are nationals of these states. 

71. Article 9 of the Tyrea-Novanda and Tyrea-Kitoa BITs constitutes standing offer to 

arbitrate made by Respondent
73

. Claimants have accepted this offer to arbitrate by filling 

Request for Arbitration on June 29, 2018.
74

 

72. Hence, standing offer made by Respondent in the BITs and subsequent acceptance by 

Claimants through institution of ICSID proceedings constitute mutual consent in written 

form as required by Article 25(1) of ICSID Convention. 

2. No specific or secondary consent is required for the Tribunal to have jurisdiction over 

the multiparty claims 

73. Claimants respectfully submit that under ICSID Convention and ICSID Rules no specific 

or secondary consent is required for the Tribunal to have jurisdiction over the multitude 

of claims. 

74. Claimants respectfully submit that both Tyrea-Novanda and Tyrea-Kitoa BITs cover 

investments which are susceptible of involving a high number of investors. Such 

investments require a collective relief in order to provide effective protection to such 

investment as it would be contrary to the purpose of the BIT, and to the spirit of ICSID, 

to require supplementary consent for initiation of arbitration.
75

 

75. Moreover, the request of a special or secondary consent would overturn the equilibrium 

of the investment arbitration, where the host State’s consent to arbitration has to be seen 

as a procedural guarantee for stimulating and protecting foreign investments.
76
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76. Therefore, arbitral practice and interpretation of ICSID Convention and the BITs 

demonstrate that institution of multiparty proceedings does not require any specific or 

secondary consent on Respondent’s part beyond the general requirements of consent to 

arbitration outlined by Article 25(1) ICSID Convention. 

C. Claims are sufficiently linked in order to be brought jointly 

77. Claimants believe that despite investments’ acquisition at different times and under 

different conditions are still entitled to submit their claims jointly. 

78. In Funnekotter claimants contended that the only existing link between the individual 

claimants and their respective claims was that all of them had suffered the same harm by 

virtue of the measures adopted by the host State, which deprived each of them of its 

investment without a just compensation. 

79. They have made identical prayers for relief alleging that Tyrea has expropriated 

Claimants’ investments and breached the FET Standard under Article 3.1 of the BITs 

claiming for compensation of their losses. 

80. Moreover, factual background on the basis of which Claimants establish their claim is the 

same for all Claimants. All three are international social networks
77

, which had been 

exploring Tyrea as a potential expansion opportunity after the adoption of the Media 

Law, regarded Tyrea as the key target market. Seeing the potential of this new market in 

practice, all Claimants’ platforms entered Tyrea’s market and developed features tailor-

made to the Tyrean public.
78

 

81. Claimants suffered from the same Tyrea’s actions, when on February 28, March 1 and 

March 2, 2018 the TCA, after investigating the matter, issued the ordinance blocking 

Claimants’ websites for non-compliance with the new legal requirements for social 

networks.
79

 

82. Case practice demonstrates that claims may be brought jointly if the investments are 

similar, the legal and regulatory framework applying to the investment is identical, the 
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factual matrix is identical or very similar and the basis for individual claims and instrument 

giving tribunal jurisdiction are identical.
80

 

83. Aforementioned confirms that Claimants were operating in the similar legal framework 

facing similar factual circumstances and suffered from the same allegedly illegal measures 

from Respondent. Therefore, Claimants believe that their claims are sufficiently linked 

to be brought jointly. 

CONCLUSION OF THE ISSUE III: 

84. The Tribunal has jurisdiction over the multiparty proceedings. Moreover, Respondent 

provided its consent in writing under the requirements of Article 25(1) of ICSID 

Convention and Claimants are strongly convinced that no specific or additional consent 

required beyond the general requirements. Finally, the claims are sufficiently linked to 

be brought jointly. 

IV. RESPONDENT HAS EXPROPRIATED CLAIMANTS’ INVESTMENTS IN 

VIOLATION OF ARTICLE 6 OF THE BITS 

85. Expropriation may either be undertaken as a direct or indirect measure.
81

 Indirect 

expropriation takes place through interference by a state in the use of the property or in 

the enjoyment of its benefits, even where legal title to the property is not affected.
82

 

86. In other words, an indirect expropriation leaves the investor’s title untouched but 

deprives him of the possibility to utilize the investment in a meaningful way.
83

 Claimants 

argue that the Presidential Decree and the ordinance of the TCA amount to indirect 

expropriation (A), Respondent’s actions do not qualify as “police powers” (B) and this 

expropriation is unlawful (C). 

A. The actions of Respondent amount to expropriation 

87. Article 6 of the BITs stipulates:  
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“Neither Contracting Party shall take any measures depriving, directly or indirectly, 
nationals of the other Contracting Party of their investments”.

84

 

88. In the Metalclad, the tribunal found that the expropriation also includes the deprivation 

of the use of “reasonably-to-be-expected economic benefits of the property”.
85

 As for the 

instant case, Claimants’ networks blocking led to the loss. 

89. Respondent blocked Claimants’ social networks by the Presidential Decree and the 

ordinances of the TCA. These actions, that are attributable to the State according to 

Article 5 of ARS, resulted in the expropriation of Claimants’ investment as all the 

prerequisites
86

 thereto are met, in particular, there was substantial deprivation of 

Claimants’ economic benefits (1), secondly, the measures of the government are 

permanent (2) and, thirdly, the legitimate expectations of Claimant were frustrated (3). 

1. Respondent deprived Claimants of their investments 

90. Substantial deprivation of economic benefits suffered by the investor is one of the 

prerequisites for qualification of certain actions as expropriation.
87

 As a result, definition 

of indirect expropriation focuses on the “substantiality”, “deprivation” and claimants’ 

economic benefits.
88

 

91. The European Court of Human Rights confirmed that in order to constitute a 

deprivation, investor’s rights have to disappear, and the whole situation has to be 

“irreversible” under Article 1, Protocol 1 of the European Convention of Human Rights.
89

 

Similarly, CMS tribunal emphasized it is important to estimate whether an investor is still 

able to control the investments.
90

 

92. Claimants argue that the investors’ rights have disappeared and they cannot control their 

investments. The actions of Tyrea has impaired Сlaimants’ economic rights, i.e. 
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“ownership, use and enjoyment or management of the business, and have rendered them 

useless”.
91

 

93. The Presidential Decree caused difficulties with a proper work of safeguards in 

Claimants’ companies, because of the lack of time for relevant testing.
92

 The ordinances 

of the TCA contributed to Claimants’ inability to continue their companies’ activities: 

Respondent decided to block Claimants’ platforms entirely.
93

 It means that Claimants 

cannot run their social media and consequently lost their revenue from advertising, 

personalized and promotional content and hosting commercial blogs.
94

 

94. In Tokios Tokeles it was established, that the reduction of 95% of economic value is 

sufficient.
95

 Here the economic value not just reduced, but has disappeared completely, 

as future business activities were rendered impossible what constitutes substantial 

deprivation of Claimants’ investment. 

2. The measures of the Gvernment are permanent 

95. In considering whether measures taken by government constitute expropriation, the 

intensity and duration of the economic deprivation suffered by the investor as the result 

of them has to be deliberated. 

96. The duration of a governmental measure is important for the assessment whether an 

expropriation has occurred.
96

 Although it is accepted, as e.g. in LG&E, that “the 

expropriation must be permanent, <...> it cannot have a temporary nature”
97

, there is no 

standard period or threshold to determine expropriation’s permanent nature. It is 

assessed on a case-by-case basis. 

97. The assessment does not cover measure’s duration but rather how long the adverse 

effects endure on the investment.
98

 The tribunal stated in the RFCC that: 
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“a temporary measure must <...> have substantial consequences equivalent to a 
permanent loss. The recovery of the property right or access to it does not replace 
ownership in its initial situation <…>”.

99

 

98. Here the measure’s effects  are irreversible in nature – Claimants cannot use the 

economic benefits from the investment. 

99. Such inability comes from issuance of ordinances blocking Claimant’s websites.
100

 Up 

until now the ordinances are in place, and Claimants’ cannot continue the development 

of algorithm.
101

 The ordinances’ wording does not stipulate the period for which the 

websites are blocked. The Law 0808-L envisages the possibility of permanent blocking, 

but does not include possibilities of revocation or appeal of the ordinances.
102

 

100. Consequently Claimants are unable to run their business, because of Respondent’s 

measures, which have irreversible effect.
103

 Such effect follows from the ordinances’ 

wording
104

, the Law 0808-L
105

, lack of the opportunity to appeal, and Respondent’s failure 

to negotiate.
106

 

3. Respondent frustrated legitimate expectations of Claimants  

101. The host state assurances not to change the law or alter the legal system that gives the 

possibility for a productive investment constitute legitimate expectations. Changes in the 

regulations, revocation of the licenses can be a foundation for alleging breach of legitimate 

expectations.
107

 

102. Legitimate expectations relate to a situation where a contracting party’s conduct creates 

reasonable and justifiable expectations, such that failure by the party to honor those 

expectations cause the investor to suffer damages.
108

 Legitimate expectations can be based 
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on representations made by state which the investor took into account in making 

investment.
109

 

103. Tyrea intended liberalization in Internet and loosening its control over the media and the 

press. Respondent created a strategic market by passing the Media Law.
110

 The 

spokesperson for the Tyrean Parliament officially expressed legislative body’s intention 

to keep in line with liberalization trend in Tyrea, particularly, for Claimant’s companies.
111

 

Moreover, in December 2014, Tyrea sponsored an international conference, where a 

representative of the Tyrea’s government declared a new era of technology in Tyrea and 

expressed intention to facilitate internet possibilities.
112

 

104. Such tendency and statements created legitimate expectations for Claimants that provided 

media space liberalization. Spokesperson of the Tyrean Parliament
113

, Mr. Anderson, 

emphasized that by the new Media Law, Tyrea expects to lay down the ground for the 

advent of Claimants and for fruitful collaboration with them in the future.
114

 These official 

statements and events directly influenced Claimants’ decision to enter Tyrean social 

media market. 

105. Hence, Respondent’s discrepancy with legitimate expectations of Claimants constitutes 

indirect expropriation of Claimant’s property. 

B. The actions of Respondent do not constitute “police powers” 

106. Respondent is entitled to exercise its “police powers”, which does not constitute 

expropriation and do not require to pay compensation.
115

 Claimants assert that 
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Respondent failed to satisfy a public purpose condition
116

 (1), violated due process
117

 (2), 

and acted in a discriminatory manner (3).
118

 

1. Respondent did not pursue public purpose 

107. International law permits the government to expropriate investments within its “territory 

for a public purpose”.
119

 ADC tribunal pointed out when estimating public interest there 

should be “some genuine interest of the public”.
120

 

108. Initially Claimants resonated with understanding of the Promulgation Decree, since it 

looked as the one intended to prevent hate speech.
121

 Claimants created special policy for 

establishing all the necessary requirements and were close to satisfy the Tyrea’s 

standard.
122

 But the Presidential Decree restricted timeline and left Claimants with only 

10 more days to deploy the filtering algorithm.
123

 This measure of Respondent caused 

difficulties and did not lead to the prevention of public violence.
124

 

109. Although Respondent may argue that it was trying to prevent the public violence caused 

by the opposition of the ethnic groups, it was still not enough to justify measures taken by 

the State. There are variety of other means to settle tensions in the Internet. Generally, 

hate speech and violence on the internet are widely-spread and solved by creation of 

special Codes on hate speech
125

 or Communications Decency Act
126

, engagement with 

legal and human rights practitioners, independent experts.
127

 In the case at hand, 
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Respondent blocked Claimants’ networks and still these measures were not effective since 

that unrest is still continuing.
128

 

110. Unrest did not stop and rather escalated after the blocking: in less than two weeks there 

was a violent clash between the protesters and, in addition to the previous allegations, the 

freedom of speech conflict added.
129

 Moreover, a number of non-governmental 

organizations and activists condemned the Government’s measure at the beginning of 

2019 and provoked discussions about the prevailing situation.
130

 

111. Therefore, Respondent is not able to constitute the existence of public purpose in its 

actions and there was a violation of public purpose requirement. 

2. Respondent did not meet due process requirement  

112. No law or procedure were properly established to regulate the expropriation and 

Claimants were deprived of the right to appeal or to confirm their compliance with 

existing legislation. 

113. Due process requires to resolve legal matters according to established rules and 

principles.
131

 As it was established in Metalclad, it is a violation of due process, when a 

party is not able to get legal redress or notice to appear before the authority to protect the 

investment.
132

 

114. Here, Claimants did not get any prior notice on the expected blocking of the websites 

and respective time to cure any violations. It came as a surprise for Claimants when on 

March 2, 2018 they received orders blocking their social platforms. Such orders did not 

provide for the opportunity to appeal or in any way to confirm that Claimants comply 

with the existing legislation and/or have cured any violations. The TCA ordinances even 

do not include Claimants’ infringements regarding the violation of Article 51bis of the 

Law 0808-L.
133
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115. Respondent did not apply alternative sanctions, provided by Article 117 of the Tyrean 

Penal Code like fine, temporary or permanent banning depending on gravity.
134

 However, 

the TCA ordinances did not specify the gravity which justify permanent blocking of 

websites.
135

 Respondent made it clear that it will not let Claimants to continue business in 

Tyrea. Following the blocking of Claimants’ platforms and seeing that any meetings with 

Tyrean authorities to seek assurances were in vain, Claimants decided to put a temporary 

halt to the development of the algorithm to avoid further costs.
136

 

116. Hence, Respondent unlawfully expropriated Claimant’s economic values in violation of 

the due process requirement. 

3. Respondent’s actions were discriminatory 

117. Claimant respectfully submits, that the actions of Respondent amount to discriminative 

ones, since they are targeted specifically at Claimants, while the rest of the social networks, 

who did not implement algorithm, are left unblocked. 

118. Amoco tribunal acknowledged the rule of non-discrimination.
137

 The award specifically 

states that: “discrimination is widely prohibited by customary international law in the field 

of expropriation”.
138

 

119. A state measure will be discriminatory if it results “in an actual injury to the alien ...with 

the intention to harm the aggrieved alien” to favor national companies.
139

 Respondent 

decided to block Claimants’ platforms entirely, while other platforms used by radicalists 

were not blocked.
140

 The only explanation was that the other social networks allegedly 

were less popular and less convenient for spreading hate speech.
141

 However, “less 

popularity” does not constitute impossibility for radicalists to use these platforms. 
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Moreover, it means that there still exist local platforms that can be invaded with the 

radicalists’ pressure.
142

 

120. Additionally, Respondent only explained the non-blocking of Wink by its “less 

popularity”, but never even explained why TruthSeeker was not blocked.
143

 

121. Therefore, due to the fact that treatment of Claimants’ investments was not equal, it is 

clear that the actions of Respondent were discriminatory. 

C. The expropriation of Claimants’ economic  benefits is unlawful as Respondent did not 

satisfy necessary compensation requirement 

122. Respondent failed to comply with criteria indicated in Article 6 BITs: 

“Neither Contracting Party shall take any measures depriving, directly or indirectly, 
nationals of the other Contracting Party of their investments unless the following 
conditions are complied with: (a)  <...> public interest and under due process of law; (b) 
the actions of the government are not discriminatory <...> (c) <...> just compensation.”. 

123. These criteria set the minimum standard for expropriation to be lawful.
144

 The criteria 

apply cumulatively, therefore Respondent’s failure to comply with even one criterion, will 

constitute expropriation.
145

 

124. Claimants argue that Respondent expropriated investments without prompt, adequate 

and effective compensation set out in Article 6 of the Tyrea-Novanda and Tyrea-Kitoa 

BITs respectively. 

125. In any expropriatory measures that a state may take in order to implement its policies the 

state’s obligation to pay compensation remains.
146

 Here Respondent did not provide 

Claimant with proper and adequate compensation. 

126. Thus, relying upon the BITs’ requirements in respect of the obligation to pay 

compensation, Claimants contend that Respondent failed to pay compensation to 

Claimants. 
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CONCLUSION TO THE ISSUE IV: 

127. Respondent’s actions amount to expropriation. They were permanent in nature, caused 

substantial deprivation of Claimants' economic rights and violated legitimate expectations 

requirements. In its turn, the Presidential Decree and the ordinances of TCA cannot be 

regarded as “police powers”. Respondent’s actions did not satisfy the public purpose and 

due process requirements and were made in a discriminatory manner. Moreover, 

Respondent expropriated economic values of Claimants unlawfully, inter alia, 

Respondent did not provide compensation to Claimants. 

V. RESPONDENT HAS BREACHED THE FET STANDARD 

128. Claimants submit that Respondent breached the FET Standard. Tyrea undertook an 

obligation to ensure FET to the investors of Novanda and Kitoa, since such obligation is 

contained in Article 3 of Tyrea-Novanda and Tyrea-Kitoa BITs.
147

 

129. The arbitral tribunal in the Oostergetel investment case, relying on awards in such 

investment disputes as Bayindir
148

, Metalclad
149

, Saluka
150

, Waste Management
151

, Lauder
152

, 

Duke Energy
153

, Mondev
154

,  established the following: 

130. “A number of factors have been repeatedly identified as forming part of the FET 
Standard. These include the obligations to act transparently and grant due process, to 
refrain from taking arbitrary or discriminatory measures, from exercising coercion, and 
from frustrating the investor's reasonable expectations with respect to the legal framework 
affecting the investment. Tribunals have emphasized that the FET guarantee must be 
appreciated in concreto, taking into account the specific circumstances of each case”.

155

 

131. In Rumeli investment case the tribunal summarized an extensive arbitration practice on 

the FET Standard. The following elements were identified: 
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 the obligation of the state to act transparently in respect of the investments;  

 the obligation of the state to act in good faith in respect of the investments;  

 the obligation of the state to refrain from any arbitrary treatment of the investor 

and investments;   

 the obligation of the state not to deny justice to the investor;  

 the obligation of the state to respect procedural propriety and due process; and 

 the obligation of the state to respect the investor's reasonable and legitimate 

expectations.
156

 

132. Any violation of at least one element of the FET Standard implies violation of such 

treatment in general.
157

 Tyrea breached the obligation to respect the investor's reasonable 

and legitimate expectations (A); to act transparently in respect of the investments (B); not 

to impair by unreasonable or discriminatory measures the operation, management, 

maintenance, use, enjoyment or disposal of the investments (C). 

A. Respondent breached the legitimate expectations of Claimants 

133. Notion of legitimate expectations is considered to be the dominant element of the FET 

Standard.
158

 Breach of the standard is also recognized as breach of representations made 

by the host state, which have been reasonably relied on by the investor.
159

 

134. Claimants had legitimate expectations that Tyrea will guarantee the Internet liberalization. 

Furthermore, Claimants did not object to the issuance of any new legislation and had 

legitimate expectations in respect of the terms in the newly-issued legislation. 

135. The key issue of the expectations that have to be protected is legitimacy and 

reasonableness, which are best defined in Duke Energy. The Tribunal held: 

“To be protected, the investor’s expectations must be legitimate and reasonable <...>. 
The assessment of the reasonableness or legitimacy must take into account all 
circumstances, including <...> political, socioeconomic, cultural and historical conditions 
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prevailing in the host State. In addition, such expectations must arise from the conditions 
that the State offered the investor and the latter must have relied upon them when 
deciding to invest.”.

160

 

136. Duke Energy and several other cases
161

 identify the following elements of the legitimate 

expectations: expectations shall arise only from a state’s specific representations or 

commitments made to the investor, on which the latter has relied (1); investor must be 

aware of the general regulatory environment in the host country (2); investors’ 

expectations have to be balanced against legitimate regulatory activities of the host state 

(3). 

1. Claimants’ expectations were based on the specific representations of Tyrea 

137. ADF and Metalclad cases follow the statement that the requirement of legitimacy may be 

assessed by the means through which the expectations are created
 

and stated that 

representations from the authorized officials may become the ground for legitimate 

expectations.
162

 

138. Claimants’ expectations were based on the representations from the ambassadors of 

Tyrea in Novanda and Kitoa; Mr. Anderson, spokesperson for the Tyrean parliament; 

Mr. Woodlant, Minister for Telecommunications of Tyrea; TCA. The actions and 

statements of these organs and persons causing damage to Claimants and their 

investments made on the territory of the Republic of Tyrea should be attributable to 

Tyrea in accordance with the ARS.
163

 

139. Claimants have conducted a series of inquiries before making the investment and even 

before the issuance of the Media Law, and got assurances from the ambassadors that 

Tyrea was adhering to the policy of liberalization.
164
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140. Later on, Tyrea has adopted the Media Law liberalizing the Internet and loosening its 

control over the media
165

, which was of decisive importance for Claimants to make their 

investments. 

141. Governmental representatives have also given assurances that Tyrea was heading towards 

liberalization. For example, Mr. Anderson has made an official statement for the press 

expressing the intention of Tyrean legislative body to keep in line with the liberalization 

trend in Tyrea.
166

 Moreover, he has made several statements, in regard to Claimants, 

where he recognized the importance of the Media Law for bringing in Claimants into the 

Tyrean market and expressed hope for future collaboration with them.
167

 

142. Further, after the issuance of the Promulgation Decree imposing a 60-day deadline to 

implement the new algorithms, Claimants have conducted a prompt collaboration with 

Respondent’s authorities to create an algorithm improving the ability of Claimants’ 

products to detect and block hate speech. Claimants have received the assurance from 

the Minister for Telecommunications, who assured Claimants that the term to develop 

the algorithm shall be respected. Later Claimants have worked out a specific plan for the 

implementation of the required algorithm, which had to fit in the set 60-day period.
168

  

143. Thus, Claimants have received representations from the authorized officials of Tyrea 

regarding their investments and have greatly relied on the issued legislation. All these 

became the ground for the creation of Claimants’ legitimate expectations. 

2. Claimants were aware of the general regulatory environment in Tyrea when making their 

investment 

144. The main objective, which induced Claimants to make their investments, was Claimants’ 

firm expectation that the investment climate in Tyrea was stable and changing towards 

further liberalization. Claimants have started their due diligence even before the adoption 

of the Media Law by negotiating with Tyrean ambassadors and governmental 

representatives. Further Claimants have significantly relied on the Media Law, which has 

postulated major liberalization and loosening of the media control. The actions of Tyrea 
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were also confirming its liberalization policy: Tyrea has sponsored the international 

conference, where the representative of the Tyrean government declared their certainty 

in the establishment of the new internet era and promoting usage of new internet 

possibilities.
169

 

145. Summarizing, Claimants have made inquiries about the general policy of the State and 

have analyzed the existing legislation before making their investments. Thus, Claimants 

were aware of the general regulatory environment in Tyrea. 

3. Claimants’ expectations were objective and balanced against sovereign rights of the State 

146. El Paso tribunal stated that legitimate expectations shall not be merely investors’ 

subjective expectations; such expectations shall arise from the objective circumstances 

with due regard to the sovereign rights of the host state.
170

 Claimants do not undermine 

Tyrea’s sovereign right to change its legislation; however, such changes shall be reasonably 

justified.
171

 

147. In the case at hand, however, the changes introduced by Respondent were not reasonably 

justified since the Presidential Decree, which amended the compliance period with the 

new requirements
172

, was issued without any reasoning at all. 

148. Moreover, such shortening of the compliance period was even contrary to the assurances 

made before by the Minister for Telecommunications, who had assured that the terms 

have to be respected. 

149. Summarizing, the expectations were created by the existing and newly issued legislation 

and representations made by the governmental representatives. These legitimate 

expectations were breached by Respondent by implementing inexecutable terms without 

reasonable justification. 

B. Tyrea did not act transparently 
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150. Transparency is another recognized element of the FET Standard. It is commonly 

defined as a condition of transparent actions on behalf of the host state, which leaves no 

room to doubt or uncertainty.
173

 

151. Tecmed tribunal noticed that the purpose of transparency is that the investors have to 

know beforehand the rules that will govern the investments, and the goals and tendencies 

of development of the relevant policies and administrative practices in order to manage 

its operations in the host state and to be able to comply with the regulations.
174

 

152. Legal doctrine has also worked out the elements of transparency, namely: 

“[T]o establish contact points for facilitation of communications; to publish, in advance, 
any relevant measure that a contracting party proposes to adopt and to provide the 

opportunity to comment on proposed measures; to respond to questions pertaining to 
any actual proposed measure; to institute administrative proceedings and to establish or 
maintain administrative tribunals or procedures for the purpose of prompt review”.

175

 

153. Claimants did not receive any notices on the preparing amendment of the term, no 

negotiation was conducted in this regard either. Moreover, Claimants have received 

assurances from the Minister for Telecommunications that sufficient period for the 

development of the algorithm has to be given.
176 

Claimants were developing the tailor-

made features for the Tyrean users
177

, which can be also qualified as evidence that 

Claimants were not expecting any upcoming legislative changes in order to safeguard their 

investments. 

154. Respondent did not act transparently and issued legislation, which was contrary to the 

statements of governmental officials and to the general policy of liberalization. Thus, such 

conduct resulted in the breach of FET Standard by Respondent. 

C. Respondent’s blocking of Claimants’ platforms is of discriminatory nature 

155. Claimants submit that Respondent acted in a discriminatory manner, since only the 

Claimants’ platforms have been blocked, while the local platforms of Tyrea were not.  
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156. FET Standard encompasses an obligation not to discriminate.
178

 If it is not otherwise 

specified, non-discrimination standard applies to the differentiations that lack a 

reasonable basis. The core issue of this principle is the search of reasonableness of the 

differential treatment. Therefore, state conduct shall be regarded as discriminatory, if the 

cases are similar (1); such cases are treated differently (2); the different treatment is not 

reasonably justified(3).
179

 

157. In the present case the platforms of Claimants were used by the radicalists to promote 

their ideology. However, Claimants’ platforms were not the only ones used to spread of 

radical messages. Local applications like Wink and TruthSeeker were also used by the 

radicalists.
180

 

1. The cases of Claimants’ platforms and the local Tyrean platforms are similar 

158. Claimants’ platforms and Respondent’s ones are all social networks, which were used for 

spread of radicalist ideas. All the platforms were subject to the Law 0808-L and neither 

Claimants’ platforms nor Wink or TruthSeeker had the required algorithm 

implemented. Thus, Claimants submit that the cases are similar and had to be treated 

equally. 

2. The cases of Claimants’ platforms and the local Tyrean platforms were treated differently 

159. Claimants state that the cases were treated differently because the platforms of  Claimants 

were blocked while the platforms of Tyrea only have pending criminal proceedings 

regarding the imposition of fine for same breach.
181

 

160. The Law 0808-L required every social network to implement effective algorithm aiding 

in identification of users and filtering content.
182

 Since the law does not contain any 

exclusions from the rule, it applies to any social network operating in the State, including 

those of Claimants and also Wink and TruthSeeker. 
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161. In the end, the Claimants’ platforms have been blocked since February 28, 2018 for non-

compliance with the new legal requirements for social networks. At the same time the 

other platforms used by radicalists, like Wink or TruthSeeker, were not blocked. Thus, 

the cases were treated differently. 

3. The difference in treatment to the Claimants’ platforms and to the local Tyrean platforms 

is not reasonably justified 

162. The TCA has explained such differential treatment by saying that other social networks 

were less popular or convenient for spreading hate speech.
183

  

163. In case of Wink Respondent stated that the network was not at fault for the algorithm’s 

inefficiency s the messages contained only short links, which couldn’t have been detected 

by the algorithm.
184

 

164. In case of TruthSeeker Respondent gave no explanation for not blocking. Furthermore, 

TruthSeeker was later used by activists, supported by the government, for refutation of 

false rumors. TruthSeeker was not as popular among the Tyrean as Claimants’ platforms, 

so that usage of the latter could be much more effective to combat fake news and refute 

false rumors. It must be taken into account that TruthSeeker was created by Respondent.
185

 

Claimants see blocking of their platforms and leaving TruthSeeker unblocked as Tyrea’s 

intention to protect its investment and increase its popularity. 

165. The fact that the platforms were less popular or that their algorithm could not identify 

specific forms of such spread of ideas does not mean that the platforms were not used in 

radicalist purposes, and it cannot be a justification for selective application of legislation. 

166. Thus, Respondent has treated Claimants’ investments differently from Respondent’s, and 

such differentiation was unreasonable. Claimants submit that such unreasonable 

difference in treatment shall be regarded as discriminatory, and this constitutes a breach 

of the FET Standard. 

CONCLUSION OF THE ISSUE V: 
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167. As mentioned before, violation of at least one element of the FET Standard implies 

violation of FET Standard in general. Respondent has breached at least three elements. 

Tyrea has failed to live up to Claimants’ legitimate expectations, which were created by 

means of declarations of the governmental authorities and existing legislation. Moreover, 

Tyrea has not provided transparent legal environment for the investors. Furthermore, 

Claimants’ investments have been treated in a discriminatory way comparing to the local 

networks.  

VI. THE COMPENSATION REQUESTED BY CLAIMANTS IS NOT 

SPECULATIVE AND DISCOUNTED CASH FLOW IS THE APPROPRIATE 

METHOD FOR THE QUANTIFICATION OF DAMAGES IN THIS CASE 

168. DCF analysis seeks to determine the lost net earnings a company will suffer as a result of 

the legal injury that triggered the dispute. DCF method does so by calculating company's 

anticipated future stream of net cash flow over a specific future period of time, and then 

discounting gross amount back to a present-value lump sum.
186

 

169. Claimants propose to use DCF quantification method since DCF method is the most 

appropriate method of damages quantification here (A); future Claimants’ cash flows can 

be properly projected (B); discounted rate proposed by Claimants was validly calculated 

(C). 

A. DCF method is the most appropriate method of damages quantification in the case at 

hand 

170. Claimants object to cost-based valuation methodology proposed by Respondent
187

 since 

the future profit-making potential of the investment was not taken into account. Claimants 

submit that: Claimants were “going concerns” with an established track record of 

historical cash flows when expropriated (1); DCF method is the most appropriate method 

of valuing a “going concern” (2). 

1. Claimants were “going concerns” with an established track record of historical cash flows 

when expropriation occurred 
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171. In the Amoco award, the notion of “going concern” valuation relates to the status of an 

enterprise, must be achieved before the expropriation date. To show such a status, the 

enterprise should demonstrate that i) it had a historical “ability to earn revenues” and ii) 

could keep “such an ability in future”.
188

 These requirements are also confirmed by many 

other awards, such as those rendered in Thomas Earl Payne
189

, Sola Tiles
190

, CBS
191

, and 

Phelps Dodge.
192

 

172. Claimants have satisfied the requirements of a “going concern” at the time of 

expropriation, or more precisely, Claimants had a historical “ability to earn revenues” (a) 

and could keep “ability to earn revenues in future” (b). 

a. Claimants had a historical “ability to earn revenues” 

173. A historical “ability to earn revenues ” requirement, Claimants proves it by the data 

contained in Claimants’ Damages Report.
193

 In particular, FriendsLook plc has made 

$14,300,346.00 of revenue in 2016 and $26,530,000.00 in 2017. Whistler Inc. showed a 

revenue amounting to $3,706,200.00 in 2016 and $8,336,780.00 in 2017. Finally, 

SpeakUp Media Inc. made a revenue amounting to $4,160,000.00 in 2016 and 

$8,516,000.00 in 2017. 

174. Moreover, Claimants’ ability to earn revenues is supported by the fact that when 

FriendsLook entered the market of Fitzrobia in 2013, it showed profits that amounted to 

25% of revenue, a percentage increased to 35% in 2018. When Whistler and SpeakUp 

were entering new markets, both companies showed profits that were within the 10% of 

revenue margin, which steadily increased year by year. Hence, Claimants’ revenue 

earning ability is confirmed by the provided data. 

b. Claimants could keep “ability to earn revenues in future” 

175. Regarding the second requirement, to keep “such an ability [to earn revenues] in future”, 

Claimants fully rely on the factual basis supporting that fact the future operations could 
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be constantly financially successful. All three Claimants launched their business in Tyrea 

by establishing local branches in 2015.
194

 Within months after launch, Claimants gained 

millions of new users. The number of Tyrean users engaging with Claimants’ platform 

has been exponentially increasing.
195

 

176. Claimants were blocked by TCA on 28 February, 1 March and 2 March 2018. Claimants 

gradually wound down their operations in Tyrea in the second half of April 2018.
196

 

177. Therefore, Claimants respectfully submit that they have satisfied the required criteria and 

consequently should be recognized as “going concerns” for valuation purposes. 

2. DCF method is the most appropriate method of valuing a going concern 

178. Firstly, it should be underlined that international arbitral tribunals have recognized the 

DCF method’s utility in the compensation context for the taking of “going concerns”. 

Amoco tribunal explained that while valuing “going concerns” the most appropriate 

method is “to establish the net present value of the business, based on a projection of the 

foreseeable net cash flow during the period to be considered”.
197

 

179. CME arbitrators interpreted the World Bank Guidelines on the Treatment of Foreign 

Direct Investment to hold that compensation based on a DCF valuation was 

"presumptively reasonable" if the enterprise being valued was "a going concern with a 

proven record of profitability".
198

 

180. Furthermore, the Phillips Petroleum tribunal confirmed that, “a prospective buyer of  the 

asset would almost certainly undertake a DCF analysis to help it determine the price it 

would be willing to pay”.
199

 

181. Claimants respectfully submit that the cost-based valuation will disregard Claimants’ 

future profit making potential. Being “going concerns” at the time of expropriation 
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justifies Claimants’ position that DCF method to be applied by the Tribunal as the most 

appropriate here. 

B. Future cash flows of Claimants can be properly projected 

182. Claimants object to Respondent’s unfounded allegation that DCF method requires to 

provide sufficient data to support future cash flow projections and that Claimants failed 

to do so. 

183. Future cash flows of the enterprise being valued are calculated as revenues minus 

expenses
200

. FriendLook’s projected profits in 2018 amounting to $49,365,875 with 

$10,976,538 in 2016 and $21,617,655 in 2017. As for Whistler, it’s projected profits 

amounting to $15,999,960 with $1,631,056 in 2016 and $5,548,884 in 2017. Finally, 

SpeakUp’s projections include $16,891,000 of profits in 2018, with $2,379,712 in 2016 

and $6,120,376 in 2017. 

184. This projection retain at ad-based revenue model. Main revenue streams are: sale of 

advertising space, sale of promotional content and personalized content and advertising 

blocking / selection for a fee paid by the users.
201

 

185. Claimants submit that the projection is fully based on the increasing amount of Tyrean 

users and fee estimates for the advertising and personalized content. After their launch in 

2015, Claimants became extremely popular with FriendsLook being recognized in Tyrea 

as almost synonymous with the Internet itself.
202

 

186. By January 1, 2018 almost every inhabitant of Tyrea over the age of 10 had an account 

in at least one social network accessible in Tyrea.
203

 Considering that Respondent has a 

population of 120 million and lack of Claimants’ competitors, Claimants had a huge 

profit-making potential in Tyrea. 

187. Therefore, Claimants believe that the underlying future cash flow projection is duly 

founded and fully justified for the Tribunal to apply. 
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C. Discount rate proposed by Claimants was validly calculated 

188. Unlike Tyrea submits, Claimants believe that discount rate amounting to 5% was validly 

calculated and shall not be adjusted to a country risk rate. 

189. The discount rate is the return rate used to convert a future monetary sum into present 

value.
204

 The WACC procedure for computing a discount rate considers that the proper 

discount rate should approximate the balance between risks and benefits that arm's-length 

third party investors and lenders would reach if they made new equity investments and 

new loans to the company at the valuation date.
205

 Moreover, it is true that country risk 

adjustments to discount rates must also be considered for a discount rate developed on 

the basis of the WACC method.
206

 

190. The measure often used for country risk is the sovereign default risk. That spread 

combines the impact of different influences: global economic conditions, country-specific 

economic factors, liquidity of the country’s bond, and political risk, which reflect 

expropriation and confiscation risk.
207

 Claimants assert that the tribunal has to consider 

the risk associated with investing in that particular country, a risk not directly correlated 

with the measure that gave rise to the claim. 

191. Claimants respectfully submit that political risk should be excluded from the country risk 

premium, otherwise Respondent would be profiting out of self-created risk. Recent cases 

demonstrated that political risk should not be a component of the discount rate because 

its inclusion provides inappropriate incentives: increases in the number of unlawful 

measures raise country risk, thus increasing the discount rate and decreasing the value of 

expropriated assets.
208

 Flughafen
209

 tribunal stated: 

“[A] State which increases country risk through the adoption of new political attitudes 
adopted after the investment materialized cannot benefit from a wrongful act attributable 
to it, to reduce the compensation payable”.

210

 

                                                      
204

 Glossary. 

205

 Kantor, para. 160. 

206

 Kantor, para. 163. 

207

 Bekaert. 

208

 Alberro, para. 530. 

209

 Flughafen. 

210

 Flughafen, para. 905. 



42 

 

192. This argument was supported in Ron Fuchs.
211

 

193. Here Tyrea is arguing that country risk premium should reflect political risk and political 

and social uncertainty in the country.
212

 Claimants strongly object to this statement and 

consider that it would be unfair that Respondent benefits from the risks within its own 

control. 

194. Consequently, Claimants submit that discount rate calculated as a WACC shall not be 

adjusted to country risk rate. 

CONCLUSION ON THE ISSUE VI: 

195. DCF is the most appropriate methodology for quantification of damages as far as all three 

Claimants were “going concerns” when expropriation occurred, and therefore, it would 

be justified to take into consideration future profit making potential of the enterprises. 

Moreover, Claimants have provided this Tribunal with sufficient data on the future cash 

flows based on the increasing amount of Tyrean users and fee estimates for the advertising 

and personalized content. Finally, Claimants submit that discount rate shall not be 

adjusted to country risk rate, because in such case Respondent will benefit from its own 

wrongdoings. 
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PRAYER FOR RELIEF 

For the foregoing reasons, Claimants respectfully request this Tribunal to render an award in 

favor of Claimants, as follows: 

(1) To dismiss Respondent’s Request for Provisional Measures; 

(2) To declare that the Tribunal has jurisdiction over the present dispute regardless of 

Respondent’s denunciation of ICSID Convention; 

(3) To declare that the Tribunal has jurisdiction over the multiparty arbitration claim brought 

against Respondent; 

(4) To find that the Republic of Tyrea has expropriated Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites 

since 28 February 2018, pursuant to Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda 

BIT; 

(5) To find that the Republic of Tyrea has breached the Fair and Equitable Treatment 

standard under Article 3.1 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT; 

(6) To award Claimants compensation in the amount of no less than 69,134,875 USD for 

FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp 

Media Inc., plus interest accrued as of the date of issuance of the award; 

(7) To find that Claimants are entitled to compensation by Respondent of all costs and fees 

related to these proceedings. 

 

Respectfully submitted on September 15, 2018 

By: 

Team Amor 

On Behalf of Claimants 

FriendsLook plc 

Whistler Inc. 

SpeakUp Media Inc. 


