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STATEMENT OF FACTS 

 

1. FriendsLook plc (FriendsLook) , Whistler Inc. (Whistler) and SpeakUp Media Inc. 

(SpeakUp) -all together “the Claimants”- are recognized international social media 

platforms, that currently have operations at the Republic of Tyrea (“Tyrea” or the 

“Respondent”).  

2. FriendsLook is incorporated in and in accordance with the laws of the Federation of 

Novanda. In January 2015, FriendsLook expanded its operations to Tyrea. On the other 

hand, Whistler is constituted under the laws of the Union of Kitoa, and in June 2015 it 

launched a local version in Tyrea. Finally, SpeakUp is a Kitoan social network website 

founded in 2004, that expanded its operations to Tyrea in June 2015. 

3. Tyrea ratified Agreements for the Promotion and Bilateral Protection Investments (“BITs”) 

with Novanda on 10 September 2000 and with Kitoa on 25 May 2001. Both texts have the 

same wording. 

4. The Respondent acceded to the ICSID Convention on 15 December 2000, although it filed 

the notice for denunciation on 5 January 2018. Besides, Novanda and Kitoa had acceded 

to the ICSID Convention in January and October 1995, respectively. 

5. The Respondent passed the new Law on Media and Information No. 1125-L (the “Media 

Law”) signed on January 12, 2018. It intended to liberalise the Internet by loosening State 

control over the media and the press, to increase foreign investment in this profitable 

sector. The Government supported this idea and expressed their will of collaboration with 

the international players, as established by an official statement spokesperson for the 

Tyrean Parliament. 

6. All three platforms gained tremendous success, reaching millions of users, enhancing the 

means of expression for the community and contributing to the growth of the Tyrean 

economy. 

7. The Claimants rapidly began to develop new special features, aimed to fit their user’s 

needs in order to broaden their impact in Tyrea. All those features were intended to be 

introduced in 2018. 

8. Ethnic tensions hate speech and their related opinions were expressed through the 

platforms, which were mitigated by the means at the Claimant’s disposal. Nonetheless, the 

three social media were not the only ones in the Tyrean market involved in this 

problematic.   
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9. In December 2017, Tyrean officials made public statements regarding their inability to 

control ethnic tension within its own territory. 

10. The Respondent enacted the Law No. 0808-L 12 January 2018, which stablished that 

social networks operating in Tyrea had to: (i) implement an algorithm to filter potentially 

prejudicial content, and (ii) ensure that new registered Tyrean users provided their 

correspondent personal ID card details. 

11. Pursuant the Decree No. 0578/201-D from January 12 2018, Respondent granted the 

Claimants a period of 60 days for the development and implementation of the algorithm, 

term according to which strict administrative protocols aimed to effectively accomplish the 

requirements were created. 

12. Immediately, the Claimants collaborated with the Respondent authorities to create the 

required algorithm. 

13.  FriendsLook and Whistler implemented the measures. SpeakUp objected the enactment 

of the law and had an official audience with the Minister for Telecommunications of Tyrea 

on 28 January 2018, who expressly admitted the importance of allowing sufficient time for 

testing the algorithm, stating that the 60 days was a feasible deadline. 

14. On 11 February 2018, and without prior notice, Respondent slashed the 60-day period to 

45 days through the Decree No. 0599/201-D. This deadline reduction left Claimants with 

only 10 more days to deploy the filtering algorithm, including its development and testing. 

15. Despite the negative impact of this change, Claimants continued working to develop the 

algorithm in order to meet the new deadline, meanwhile the user identification mechanism 

was finally implemented in due time. Nevertheless, Claimants were not able to implement 

the measures to access to Personal ID card data on time. 

16. The Respondent, without prior notice, decided to block the Claimants platforms between 

28 February and 2 March 2018, for non-compliance with the new legal requirements, even 

though they had a new version of the algorithm already developed by the deadline.  

17. The locally created platforms used by radicalists, like TruthSeeker, were not blocked. 

Likewise, Wink, whose algorithm was proven inefficient, remained unblocked. 

18. Hence, on 29 June 2018, the Claimants submitted their request for arbitration to the ICSID 

Secretariat. 
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ARGUMENTS 

 

PART ONE: PROVISIONAL MEASURE 

 

I. THE PROVISIONAL MEASURES REQUESTED BY THE RESPONDENT ARE 

NOT APPROPRIATE FOR THE CURRENT DISPUTE 

 

The Respondent’s provisional measures are not admissible, following articles 47 of the 

Convention and 39 of the Rules. Arbitral practice holds that provisional measures proceed when 

they are necessary, urgent and could prevent an irreparable harm.1 In this dispute, the 

Respondent invoke that the Applicants waged an aggressive media campaign against Tyrea.2 

However, the articles published through the Investors’ platforms do not threat the Respondent 

rights in dispute, considering that journalists’ freedom of expression is allowed and it does not 

harm this dispute.3 In fact, Tyrean journalist have sustained similar opinions in respect of 

Tyrea’s policies.4 

 

Furthermore, the provisional measures do not refer to any right incorporated in the prayer of 

reliefs.5 The provisional measures must protect the rights inter alia.6 In this case, the articles 

published in the platforms refer to the protection of the human right of freedom of speech. 

Hence, the provisional measure is not related to a matter of the current dispute, regarding that 

an ICSID tribunal does not have jurisdiction regarding Human Rights.  

 

Finally, the Respondent is alleging that the publicity is misrepresenting Tyrea regarding the 

blockade of the platforms which inflames the social and political situation in the country.7 

Those issues must be decided by the present Tribunal, knowing that they are related with the 

legality of the measure performed by the Respondent, analysis that must be done ascertaining 

expropriation and FET standards. Therefore, the provisional measures would prejudge the 

substance of the case,8 changing the status quo between the parties.9  

 
1 Plama ¶38. 
2 FDI Moot Case, Request for provisional measures, ¶2. 
3 Amco, ¶3.  
4 FDI Moot Case, Statement of Uncontested facts, ¶23. 
5 Plama, ¶40. 
6 Maffezini ¶23. 
7 Supra 4, ¶4 and ¶11. 
8 Azurix Provisional Measures, ¶42-45. 
9 Tanzania Electric, ¶15. 
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In sum, the provisional measures are not appropriate for this case. These conclusions are 

founded on: first, the provisional measures are neither necessary nor urgent, considering 

that the journalist’s exercise of freedom of speech does not threat the Respondent’s rights. 

Second, the alleged media campaign does not affect the rights at dispute, knowing that its 

approach is Human Rights. Finally, the provisional measure would prejudge the substance 

of the case, unbalancing the equilibrium between the parties. It is compulsory to remember 

that provisional measures do not protect any hypothetical harm susceptible to result from 

uncertain actions.10 

 

PART TWO: JURISDICTION 

 

I. THE CENTRE HAS JURISDICTION OVER THIS DISPUTE  

 

The Jurisdiction of the Centre was questioned by The Respondent through the response to the 

request for arbitration, who claimed the absence of legal merit without foundations.11 Anyhow, 

the Centre has jurisdiction, as will be proven. Article 25 of the ICSID Convention states three 

requisites for the Centre to have jurisdiction over a dispute; hereunder analysed:  

 

(1) Jurisdiction rationae materiae 

 

Following Article 25 of the ICSID Convention, the jurisdiction of the Centre extends to any 

legal dispute arising directly out of an investment. Nevertheless, there is no definition of 

investment in the ICSID Convention, allowing the parties of a treaty to define such concept and 

its delimitations, regarding which kind of disputes they wish to bring to ICSID12 and opening 

a broad range of interpretation.13 For this reason, Article 1 of both BITs provides: “the term 

“investments” shall comprise every kind of asset”.  

 
10 Occidental Provisional Measures, ¶89.  
11 FDI Moot Case, Response to the request for arbitration ¶4 and 5. 
12 Schreuer et al, pp. 116-121. 
13 Ceskoslovenska, ¶64. 
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To concretize wide definitions, Tribunals have established some criteria, being the most 

fundamental the ones applied in the Salini case14, in which the existence of an investment was 

pared as the compliance of the following requisites: 15 

 

1.1.Contributions 

According to the object and purpose of ICSID Convention, an investment must bring 

positive impact on the economic development of the receptor State.16 This provision 

was applied through arbitral practice on cases like Ceskoslovenska,17 where the Tribunal 

determined that the only loans that could constitute investments were those which, 

under certain circumstances, may contribute substantially to a State’s economic 

development. 

In this dispute, the element of contribution is present, considering the Claimants’ 

contribution to the growth of the Tyrean economy,18 as well as their attempt to stop 

ethnic tension, collaborating with Respondent’s authorities.19 

1.2.Certain duration of performance of the contract 

Secondly, an investment must be long lasting and endure in time. In this case, due to 

the expansion of the operations that started in 2015 for The Claimants, until the moment 

of the blocking,20 the duration of performance of the economic activity was certainly 

long, measured upon contractual means with different parties. 

1.3.Participation in the risks of the transaction 

Finally, for an investment to be categorized as such, there must be and economic alea. 

In the case at had there is indeed a participation in the risks of the transaction, as there 

is a concern into their assurances. This point is reflected in Article 8 of the BITs, that 

demands the recognition of risk insurance by the recipient State.21 

 
14 Salini, ¶ 45 
15 Ibid, ¶52. 
16 Schreuer et al, p. 117, ¶122. 
17 Ceskoslovenska, ¶76 
18 FDI Moot Case, Submission of the Dispute to Arbitration, ¶120-125.  
19 Ibid, ¶130-135. 
20 Ibid, ¶105-120. 
21 BIT Tyrea-Kitoa, article 8 and BIT Tyrea-Novanda, article 8. 
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Since, as shown, these elements are present around the object of the dispute, there is 

clearly an investment in the present case. 

 

(2) Jurisdiction rationae personae 

 

For the Centre to have jurisdiction over a dispute, the last must arise from a dispute between a 

Contracting State and a national of another contracting State.22 In the present case, the 

Respondent is the State of Tyrea and the Claimants are nationals of Novanda and Kitoa, 

rightsholders of an investment incorporated in and in accordance of the aforementioned states.23 

 

(3) Jurisdiction rationae temporis 

This point regards the parties' consent to submit disputes to the Centre.24 The Respondent 

exposes that the Tribunal does not have jurisdiction to hear Claimants’ case due to the lack of 

consent.25 Nevertheless, Tyrea has agreed to the jurisdiction of the Centre through the ICSID 

Convention and both BITs, which shows Respondents’ assumption might be misleading. 

In order to prove that the Centre has jurisdiction on this point, two issues will be analysed 

hereunder. The first one is the ineffectiveness of the denunciation while the second regards the 

additional facilities of the BITs as a subsidiary mean that provides support to the scope, 

preserving the jurisdiction. 

 

A. The Centre has jurisdiction due to the lack of effects of the denunciation and the 

support of the additional facilities 

1. The denunciation of the Convention is ineffective  

Tyrea denunciated the Convention on January 5th 2018. According to Article 71 of the 

Convention, denunciation shall take effect six months after receipt of such notice,26 which 

implies that it did not have effects until July 6 2018. Since the request of arbitration was filed 

 
22 ICSID Convention, article 25. 
23 Ibid. 
24 Ibid.  
25 FDI Moot Case, Decision on Respondent’s application under ICSID arbitration rule 41(5) of September 3 of 

2018. 
26 ICSID Convention, article 71. 
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before that date, that is, on June 29 2018, the denunciation still had no effects and, thus, the 

Centre has jurisdiction to hear the present case. 

Moreover, the denunciation was made on January 5th 2018, the same day the depositary 

received the notification.27 There is no need to determine if the six month period of Article 71 

must start counting from the date the denunciation was presented, or from the one in which its 

notice was received by the depositary. 

The case-law has explained how to count the six months, stating that the period starts from the 

receipt of the denunciation, while being completely ineffective until a day after the compliance 

of those six months. For instance, the E.T.I Tribunal pointed out that the denouncing State 

remains a party of the Convention and bound to its obligations for a term of six months after 

the receipt of its denunciation.28 Also, in Rusoro,29 where the Claimant submitted its Request 

for Arbitration a few days before the Venezuela’s denunciation took effect, the Tribunal 

dismissed the Respondent’s jurisdictional objection.  

In sum, since the request of arbitration was presented before the sixth month period finished, 

the denunciation of the Convention is ineffective and the Centre has jurisdiction for this case. 

2. The additional facilities of the BITs preserve the jurisdiction of the Tribunal  

Nevertheless, if hypothetically the Tribunal finds that the denunciation of the Convention had 

effects at the time of the request of arbitration, the Centre still has jurisdiction according to 

Article 9.2 of the BITs,30 which provides:  

“As long as the Republic of Tyrea has not become a Contracting State of the Convention 

as mentioned in paragraph 1 of this Article, disputes as referred to in that paragraph 

shall be submitted to the International Centre for Settlement of Investment”.31 

According to the above,32 in the scenario where the Tribunal finds that Tyrea is not a contracting 

State of the Convention, because of its denunciation, disputes could still be submitted to the 

Centre under the additional facilities rules.  

 
27 Ibid, ¶1420 and 1425; FDI Moot Case, Submission of the Dispute to Arbitration, ¶120-125.  
28 E.T.I. Judgment of the British Court of Appeal, ¶ 23.  
29 Rusoro, ¶887. 
30 BIT Tyrea-Kitoa, Article 9.2 and BIT Tyrea-Novanda, Article 9.2. 
31 Ibid., article 9. 
32 Ibid. 
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As provided on Article 2 of the Additional Facility Rules, the Centre is allowed to know about: 

“conciliation and arbitration proceedings for the settlement of legal disputes arising directly 

out of an investment which are not within the jurisdiction of the Centre because either the State 

party to the dispute or the State whose national is a party to the dispute is not a Contracting 

State”33  

Summarizing, even if the Tribunal finds that the denunciation was effective and, thus, finds 

that Tyrea is not a Contracting State of the Convention, it would still have jurisdiction to hear 

the case because of the supplementary scope of the additional facilities.    

 

B. The Centre has jurisdiction on multiparty claims and Tyrea has consented to it 

 

Multiparty claims are defined as claims brought by two or more claimants that initiate a single 

proceeding by jointly filing a single request for arbitration.34 Multiparty claims can be the result 

of a joinder of proceedings which were initially submitted individually, or they may arise from 

an original submission of one claim by a plurality of Claimants in one single ICSID 

proceeding.35 

This case constitutes a multiparty claim given that the Claimants filed a single claim against 

Tyrea. Hence, the claims were not filed on a separate basis and later jointed but were filed on 

an aggregate basis from the beginning.36  

In order to state the Centre’s jurisdiction to hear this claim, it will be first analysed the consent 

of Tyrea for a multiparty claim and the jurisdiction of the Centre over it. Secondly, it will be 

explained that, even if the Tribunal finds that the Respondent did not consent to a multiparty 

claim, the Centre still has jurisdiction on it because of the National Treatment standard. 

1. Tyrea consented to multiparty claims and the Centre has jurisdiction on them  

a. The Respondent consented on multiparty claims 

Tyrea consented on a multiparty claim whether through an express or unspoken declaration. 

Indeed, the dispute settlement clause established in Article 9 of both BITs states that “Disputes 

 
33 Additional Facility Rules, article 2. 
34 Proposals Amendment ICSID Rules, p. 833, ¶6. 
35 Ibid., ¶123 - 124. 
36 FDI Moot Case, Claimants' request for arbitration ¶18. 
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between one Contracting Party and a national of the other Contracting Party”37 will be 

submitted to the Centre. Considering the previous reference, any dispute between one 

contracting party and a national of the other contracting party arising over an investment will 

be submitted to the ICSID. It is important to note that the expression “a” national (in singular) 

does not exclude multiparty claims.38 Indeed, when looking up to the general rules of treaty 

interpretation contained in the VCLT which are applicable, even though Tyrea has not ratified 

this treaty as they constitute customary international law:39 “a treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 

consent and in the light of its object and purpose”.40  

About the ordinary meaning given to the relevant terms in the BITs, it can be noted that other 

provisions in the same treaties referred interchangeably of “a national” (article 9 of the BITs) 

and “the nationals” (article 1, 3, 4, 6 and 7 of the BITs), showing that the ordinary meaning of 

the expression “a” national does not exclude multiparty arbitrations from these treaties.  

As it will be explained below, the previous conclusion is reinforced when considering that 

Article 25 of the ICSID Convention, which uses the same wording, has accepted to cover both 

singular and multiparty arbitration.41 Indeed, tribunals have stated that not only multi party 

arbitrations are not excluded by the ICSID law, but they are perfectly compatible with it.42 

Since multiparty claims are covered by the dispute settlement clauses, it is clear that the consent 

given by Tyrea was wide enough to cover multiparty claims.  

Nevertheless, even if the Tribunal asserts that Tyrea’s consent to ICSID jurisdiction was not 

broad enough to expressly cover multiparty claims, the Tribunal should at least state that Tyrea 

gave a tacit consent considering that they did not expressly exclude multiparty claims in their 

agreement. Indeed, case law has accepted that the Government is not required to give an 

specific consent to accept multiparty arbitration since “the institution of multi-party 

proceedings does not require any consent on the part of the respondent Government beyond 

the general requirements of consent to arbitration”.43 In some cases, the arbitral tribunals 

merely acknowledged that the respondent had given its consent by signing the BIT, without 

 
37 Supra 44. 
38 Schreuer et al, ¶277. 
39 Libyan v. Chad, ¶41; Malaysian, ¶56. 
40 VCLT, article 31 ¶1. 
41 Schreuer et al, p. 162, ¶277. 
42 Ambiente Ufficio, ¶146. 
43 Ibid., ¶141. 
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any specific investigation into whether the State had specifically or separately consented to a 

multiparty arbitration.44 

In the present case, since Tyrea did not expressly exclude the multiparty arbitration from their 

consent, the Tribunal must consider the Respondent to have consented on it. Indeed, as 

established by the principle “ubi lex non distinguit, nec nos distinguere debemus”,45 the 

interpreter should not make distinctions to which that text does not refer.46 

b. The Centre has jurisdiction on multiparty claims 

Since multiparty claims appertain to disputes respecting the requirements of the dispute 

settlement articles of the BITs, Tyrea gave its consent to a multiparty claim and, thus, the Centre 

has jurisdiction on it. For that reason, it is now pertinent to study if the jurisdiction of the Centre 

can also cover multiparty claims, concluding in advance that the ICSID Convention does not 

exclude them. Indeed, Article 25 on the jurisdiction of the Centre states that: 

“The jurisdiction of the Centre shall extend to any legal dispute arising directly out of 

an investment, between a Contracting State (or any constituent subdivision or agency 

of a Contracting State designated to the Centre by that State) and a national of another 

Contracting State, which the parties to the dispute consent in writing to submit to the 

Centre. When the parties have given their consent, no party may withdraw its consent 

unilaterally”.47 

Just as the BITs,48 the ICSID Convention does not exclude multiparty claims.49 Indeed, as 

explained by Schreuer, “the Convention speaks of “a national of another Contracting State” 

in the singular, but it would be wrong to conclude that only one part may be admitted to ICSID 

proceedings on the investor’s side”. 50 

Moreover, ICSID case-law has numerous examples of disputes involving multiparty 

arbitration. When looking at the ICSID’s case list,51 it reveals that 77 out of the 749 reported 

cases include the phrase “and others” on the claimant’s side, that is, they are multiparty cases.52 

 
44 LG&E Jurisdiction, ¶73; Bernardus, ¶93. 
45 Corten/Klein, ¶176. 
46 Ignatescu, pp. 41-49. 
47 ICSID Convention, article 25. 
48 Supra note 34. 
49 Supra note 49, p.162, ¶277. 
50 Schreuer et al, p. 162, ¶ 277; Proposals Amendment ICSID Rules, p. 834, ¶11. 
51 Advanced Search on: https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx (last view 6 August 

2019). 
52 Ambiente Ufficio, ¶135. 

 

https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx
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Further on, multiparty proceedings are particularly typical when a BIT covers investments 

which are, like social media networks, susceptible of involving a high number of investors.  53 

The last situation states that multiparty arbitration was a common feature in ICSID arbitration 

at the time the BITs analysed in this case were concluded.54  

Case-law has also accepted multiparty claims in ICSID arbitration. In fact, in Ambiente Ufficio 

v. Argentina,55 the Tribunal discussed whether multiparty proceedings may fall within the scope 

of Article 25 of the ICSID Convention, although the text expressly refers to disputes between 

a Contracting State and “a” national of another Contracting State. The Tribunal stated that 

“even if it is true that the provision speaks of ’a national of a Contracting State’ in the singular, 

nothing would force the Tribunal to conclude that this wording could not also encompass a 

plurality of individuals”,56 concluding that “not only multi-party arbitrations are not excluded 

by the ICSID law, but they are perfectly compatible with them”.57 

The same conclusion was reached in Alemanni and others v. Argentina in which it was stated 

that “the Tribunal can see no reasonable basis for implying into the text as it stands of Article 

25(1) the additional words ‘but only one´ (national)”.58 In the same vein, in Abaclat v. 

Argentina, which was not only a multiparty claim but a mass action with 60.000 claimants,59 

the Tribunal came to the same conclusion.60 

Moreover, the fact that in this present case the different claimants do not come from the same 

State and thus are not using the same BIT does not exclude the consent given from the State 

for this multiparty arbitration. Indeed, FriendsLook, Whistler and SpeakUp filed the request of 

arbitration against the Republic of Tyrea using two distinct BIT: Tyrea-Novanda BIT (for 

FriendsLook) and Tyrea-Kitoa BIT (for Whistleer and SpeakUp).  

The use of different BIT in support of the same claim have been accepted in international 

investment case-law. In Suez and Vivendi v. Argentina the claimants had different nationalities 

and filed the request of arbitration upon different BIT. Indeed, Aguas Argentinas S.A was a 

company incorporated in Argentina; Suez, and Vivendi were both incorporated in France; 

 
53 Ibid., ¶144. 
54 Ibid., ¶135. 
55 Ambiente Ufficio, ¶130 and followings. 
56 Ibid, ¶130. 
57 Ibid, ¶146. 
58 Giovanni Alemanni, ¶271. 
59 Abaclat Jurisdiction, ¶127.  
60 Ibid., ¶38 and followings. 
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Sociedad General de Aguas de Barcelona S.A. was incorporated in Spain, and AWG Group 

was incorporated in the United Kingdom.61 In the request Suez and Vivendi invoked the 

Argentina-France BIT, Sociedad General de Aguas de Barcelona the Argentina-Spain BIT, 

AWG the Argentina-UK BIT.62 The Tribunal did not find the using of the different treaties as 

a problem and decided that the ICSID Tribunal has jurisdiction over the case63 and decided the 

case in favour of the investor.64 In this case, even when some articles in the different BITs did 

not had the same wording, the Tribunal gave them the same interpretation.65 

In the same way, in Oko v. Estonia the Request for Arbitration invoked the provisions of two 

separate Bilateral Investment Treaties, the Estonia-Finland BIT and the Estonia-Germany BIT 

and considered that a decision that the Respondent has violated a standard in one BIT would 

inevitably mean that a breach had been established under the other one,66 even if the wording 

of the standard in case (FET) was slightly different in the BITs. On the same vein, in Von Pezold 

and others v. Zimbabwe, the two claimants from different nationalities advance their claims 

upon the Germany-Zimbabwe BIT and the Switzerland-Zimbabwe BIT.67 

In this way, the fact that this claim is based upon two distinct BITs (Tyrea-Novanda BIT and 

Tyrea-Kitoa BIT) does not exclude the Respondent’s consent to this multiparty arbitration.  

Further on, for reasons of procedural economy, the situations of the different claimants in this 

case should be treated in the same arbitration proceeding, as demanded in the Request of 

arbitration. Indeed, since the different claimants were all in the same circumstances, same 

economic sector (the three of them were social media platforms), were target of the same 

measures (the blocking of their platforms) and suffered the same damages caused by the same 

respondent (the Republic of Tyrea), this multiparty arbitration has to be considered as an ideal 

possibility to avoid the possible inconsistent and conflicting awards that could exist if the 

applicants would have filed different claims.68 This because “consolidation of claims might be 

considered as an avenue for the avoidance of possible inconsistent and conflicting awards 

emanating from the multiplicity of proceedings”.69 In this sprit, case-law has identified two 

 
61 Aguas de Barcelona Jurisdiction, ¶1. 
62 Ibid., ¶2. 
63 Ibid., ¶69. 
64 Aguas de Barcelona Award, ¶117. 
65 Aguas de Barcelona Jurisdiction, ¶57. 
66 OKO Pankki, ¶249 
67 Bernhard, ¶85. 
68 OECD Int. Inv. Perspectives, p. 226. 
69 Ibid. 
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main benefits to consolidation the claims, that is, the increase in the efficiency of arbitration 

and the avoidance of conflicting or contradictory awards.70 

The complexity and the risk of multiple proceedings is reflected in the two Czech cases (CEM 

v Czech Republic and Lauder v. Czech Republic)71 in which one decided that the State had 

violated its international obligations and the other found no responsibility of the same State and 

for the same measures.72 In those cases, consolidation of different claims emanating from the 

same facts could protect against such risk.73 As shown, the desirable situations to avoid 

contradictory awards is to have multiparty arbitration. 

2. Even if the Tribunal finds that Tyrea did not consent to multiparty arbitration, the 

Centre still has jurisdiction on it by virtue of the national treatment standard. 

Finally, in the rare case that this Tribunal finds that the Republic of Tyrea did not consent to 

multiparty arbitration, this claim is still acceptable by virtue of the national treatment standard 

since the Respondent accepts multiparty claims in domestic law. Indeed, the Tyrean Civil 

Procedure Code adopted in 1998 envisions collective claims74 and Tyrea, through the national 

treatment clause inserted in the BITs,75 obliged itself to accord a treatment that shall not be less 

favourable than that accorded to investments of its own nationals. 

In closing, the Tribunal should assert that Tyrea consented to multiparty claims (whether in an 

express or tacit way) and even if the Tribunal finds that this consent did not exist, this multiparty 

claim is still suitable by virtue of the national treatment standard. 

It  may be concluded that Tyrea has agreed to the jurisdiction of the Centre through the 

Convention (since its denunciation, as stated before, did not have effects by the time of the 

request of arbitration) and the BITs (because of the additional facilities that would amplify the 

Tribunal´s scope); and that the consent given by the Republic of Tyrea to the jurisdiction of the 

Centre was enough to cover multiparty claims (whether in an express or tacit way or by virtue 

of the national treatment standard).  

 

 
70 Canfor Corp., ¶158 
71 CME  
72 OECD Int. Inv. Perspectives, p. 236. 
73 Ibid. 
74 FDI Moot Case, Clarification No. 8, ¶1945. 
75 BIT Tyrea-Kitoa, article 3; BIT Tyrea-Novanda, article 3. 
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PART THREE: MERITS 

 

I. The Republic of Tyrea has expropriated Claimant’s investments 

 

A. Respondent has indirectly expropriated Claimant’s investments by the blocking of 

their platforms  

Claimants have suffered an indirect expropriation of their investments due to Tyrea’s blockade 

of the platforms. As it will be proven later, such expropriation was unlawful.  

Before explaining how Tyrea expropriated the Claimant’s investment, it is necessary to 

establish what was susceptible of being expropriated. Article 1 of both BITs assert an sphere 

of protected property rights. In the present dispute, the expropriation falls on movable and 

immovable property, as well as in performances with economic value, both included in the 

wording of article 1. 

Regarding the category of movable and immovable property as well as any other rights in rem 

in respect of every kind of asset,76 the Claimant’s tangible assets include the local branch offices 

and employed staff77 (salaries for technicians, operational costs - R&D, administrative 

expenses, marketing activities, legal fees). 

Furthermore, on the matter of performances having an economic value,78 it is well established 

that an expropriation is not limited to tangible property rights but includes intangible rights and 

assets of economic value to an investor,79 precisely because of governmental measures that, 

even though do not affect the tangible property, may still result in the loss of management, use, 

control, or a significant depreciation of the foreign investor assets’ value.80 

The Claimant´s investment is aimed at the promising business of social media in Tyrea because 

of the internet liberalisation trend marked by the Media Law, the potentially large audience and 

the lack of large competitors.81 Those are the main attractions and the reasons of the Claimant’s 

 
76 BIT Tyrea-Kitoa, article 1.a (i); BIT Tyrea-Novanda, article 1.a (i). 
77 FDI Moot Case, Claimants Exhibit No. 7, ¶530. 
78 BIT Tyrea-Kitoa, article 2(iii); BIT Tyrea-Novanda, article 2(iii). 
79 Wena Hotels, ¶17.  
80 Taking of Property-UNCTAD, p. 2 
81 FDI Moot Case, Statement of Uncontested facts, ¶3, ¶6. 
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progress in the features developed for the Tyrean market with the intend of expanding in the 

region.  

Here, the revenue streams losses82 are the consequences of the expropriation of performances 

having an economic value, such as the sale of advertising space, sale of promotional content, 

personalized content and advertising blocking for users that pay the fee. Likewise, the loss of 

opportunity for market expansion in the region is the outgrowth of the expropriation of an 

important investment which is the “goodwill” protected in the BITs.83 The goodwill, according 

to the ordinary meaning of the word, is the part of a company’s value that includes things that 

cannot be directly measured, for example, its good reputation or its customers’ loyalty.84  In 

consequence, it is the intangible right from which countries based its will of negotiate and the 

base of the Claimants’ will to expand their business in the region outside Tyrea. 

Hence, all the revenues for the Claimants are based on the business of social media, built on 

freedom of speech and the creation of features for the satisfaction of their users, developed by 

the investment of tangible and intangible property rights that are protected by the BITs at issue. 

Thus, as investment, they are susceptible to be expropriated. 

According to Article 6 of both BITs, neither contracting Party shall take any measures 

depriving, directly or indirectly, nationals of the others Contracting Party of their investments.85 

Nonetheless, on January 2018 the Respondent required all social networks to introduce and 

implement a filtering algorithm preventing the dissemination of determined information, 

request personal ID card details from Tyrean users, and provide authorities access to that 

information. Consequently, Decree No. 0578/201-D86 provided a 60 days deadline to comply 

with these requirements; then, a new presidential decree reduced the deadline to 45 days, which 

left the claimants only 10 more days for complying with all the requirements established in the 

Decree No. 0599/201-D.87 

The user identification mechanism was finally implemented in due time, however, compliance 

with the reduced deadline would lead to Claimants having to block those accounts for which 

 
82 FDI Moot Case, Claimant’s Exhibit No. 7. 
83 "What was destroyed was the commercial value of the investment" CME, ¶591.  
84 Goodwill. (2019). In: Cambridge Dictionary. [online] Available at: 

https://dictionary.cambridge.org/es/diccionario/ingles/goodwill [Accessed 12 Jul. 2019]. 
85 BIT Tyrea-Kitoa, article 6; BIT Tyrea-Novanda, article 6. 
86 FDI Moot Case, Claimants Exhibit No. 1, Decree No. 0578/201-D of 12 January 2018 - Law 0808-L.  
87 FDI Moot Case, Claimants Exhibit No. 3, Decree No. 0599/201-D of 11 February 2018.  

 

https://dictionary.cambridge.org/es/diccionario/ingles/goodwill
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no Tyrean Personal ID Card details had been provided in a timely manner.88 Finally, between 

February and March 2018 the TCA (Tyrean Communications Agency) after investigating the 

matter, issued the ordinance blocking the Claimants websites for non-compliance with the new 

legal requirements for social networks, but other platforms used by radicalists were not 

blocked.89 

These acts constitute an indirect expropriation, which involves the total or near-total 

deprivation of an investment without a formal transfer of title or outright seizure.90 As the 

tribunal concluded in Metalclad v. Mexico, regarding the scope of indirect expropriation, it is 

constituted through an incidental interference with the use of property which has the effect of 

depriving the owner, in whole or in significant part, of the use or reasonably expected economic 

benefit of property.91 Illustratively, tribunals like  Starrett Housing Corp. v. Government of the 

Islamic Republic of Iran have stated:  

“[I]t is recognized by international law that measures taken by a State can interfere 

with property rights to such an extent that these rights are rendered so useless that they 

must be deemed to have been expropriated, even though the State does not purport to 

have expropriated them and the legal title to the property formally remains with the 

original owner.”92 

Therefore, it is necessary to determine if the investment has been neutralized.93 Under 

international law, an investor is also deprived of its property when the use or enjoyment of the 

benefits related is obstructed, even if legal ownership over the assets in question is not affected, 

and so long as the deprivation is not temporary.94 

 

In the case at hand, even when the Claimants complied with the requirements asked by the 

Government of Tyrea, the Respondent implemented different regulatory measures aiming to 

stop the violence and the hate speech, and finally all three platforms were blocked.95 This last 

decision had the effect of depriving the owner, in whole, of the use or reasonably expected 

economic benefit of property,96 as this measure is irreversible and affects the exploitation rights 

 
88 FDI Moot Case, Statement of Uncontested facts, ¶20 
89 FDI Moot Case, Statement of Uncontested Facts, ¶21. 
90 Cox, ¶4.37. 
91 Metalclad, ¶103. 
92 Starrett in Fortier/Drymer, p. 302. 
93 CMS, ¶262; Paso Energy, ¶299.  
94  Tecmed, ¶116; LG&E, ¶198-200; Valeri Belokon, ¶206. 
95 FDI Moot Case, Statement of Uncontested facts, ¶21. 
96 Metalclad, ¶103. 
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of the owners. Therefore, it was unfounded and disproportionate, considering the effort and 

efficiency of the Claimants to adjust their social media platforms to the requirements.  

 

Hence, the acts carried out by the Republic of Tyrea do not constitute a fair and reasonable 

exercise of regulatory measures when contradicting the treaty,  precisely because they entail a 

substantial loss of economic value of the social media platforms, which constitutes an indirect 

expropriation,97even without physical taking of the property by the State,98 as the object of the 

expropriation were intangible rights, which constitute the base of the Claimants’ will to expand 

their business in the region outside Tyrea. 

 

This substantial loss of economic value can be evidenced, in the case at hand, because the host 

State has unreasonably interfered with the investor’s right to enjoy the benefits of its property,99 

that is, blocking the investors and consequently avoiding them to achieve the profits they were 

expecting to get through the normal use and development of the social media platforms inside 

Tyrea.  

 

B. The expropriation of Claimants investments was unlawful 

According to Article 6 of the BITs, the following are the conditions to expropriate investments: 

a. The measures are taken in the public interest and under due process of law; 

b. The measures are not discriminatory or contrary to any undertaking which the 

former Contracting Party may have given; 

c. The measures are accompanied by provision for the payment of just 

compensation. 

 

Different international investment treaties condition the legality of an expropriation on these 

requirements -which are cumulative-, and some of them include the due process or good faith 

as additional obligations.100 For instance, Article 13 of the Energy Charter Treaty, Article 

1110(1) of NAFTA and article 14 of the ASEAN include reference to all four conditions of 

legality. Therefore, those conditions to expropriate have been common in practice, however, it 

has not been easy to determine whether a measure is taken for public interest, or following due 

 
97 Cox, p. 54. 
98 Cox, ¶4.37. 
99 Fortier/Drymer, p. 301.  
100 Cox, ¶4.54.  
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process, or when a provision is discriminatory. In that regard, different adjudicatory bodies 

have ruled following similar positions, which must be considered for the case at hand, 

illustrated as it follows.   

1. The measure was not taken in the public interest. 

States should comply with the condition that the power to expropriate should be exercised only 

when it is necessary and is justified by genuine public purposes or reasons. Otherwise, 

expropriation would be arbitrary, and therefore, it would imply international responsibility of 

the State.101 

There are two criteria to distinguish between a regulatory and an expropriation measure:  

A) Its effect: in this sense, a valid regulation is a measure that does not have a sufficiently 

restrictive effect on property rights to constitute expropriation. 

B) Its purpose: a legitimate public purpose may, in certain circumstances, in and of itself suffice 

to cast a measure as being in the nature of the normal exercise of police powers, regardless 

of the magnitude of its effect on an investment.102 

 

In the present case, the requirement imposed by the Tyrean Government -essentially the 

creation of an algorithm to request personal ID cards for users-, initially was a measure of 

public interest to diminish the hate speech and violence through social media.103 However, the 

Respondent did not recognize the good faith effort made by the Claimants to develop the 

algorithm without delay, even when the timeline was reduced by the Government,104 neither 

consider another proposal to adjust the platforms in a way that contribute to the solution of the 

current problem.  

A different solution is illustrated in Myers v. Canada, in which it was stated that: “The US EPA 

may grant an operator exemption for one year if it were satisfied that the activity would not 

result in unreasonable risk to human health or the environment and that the applicant has made 

good faith efforts to develop a substitute that does not represent an unreasonable 

risk”105(Underlined put of text). Instead, the Tyrean Government blocked SpeakUp, 

FriendsLook and Whistler entirely. Hereinafter, this measure became disproportionate, 

 
101 Garcia-Amador, ¶59 at n. 45., how it is cited in: Cox, ¶4.59.  
102 Portier, L.Y., & Drymer, S. L. Indirect expropriation in..., cit., p. 300., As cited in: Fernández. 
103 FDI Moot Case, Statement of Uncontested facts, ¶15.  
104 FDI Moot Case, Statement of Uncontested facts, ¶19. 
105 S.D. Myers, ¶102. 
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discriminatory, as it has a sufficiently restrictive effect on property right to constitute an 

expropriation, and it did not contribute solving the problem of violence.  

The Tecmed Tribunal conducted a proportionality test in order to determine whether the 

measure taken by the State constituted expropriation under the BIT. The Tribunal explained 

that there “must be a reasonable relationship of proportionality between the charge or weight 

imposed to the foreign investor and the aim sought to be realized by any expropriatory 

measure”.106 To value such charge or weight, it is very important to measure the size of the 

ownership deprivation caused by the actions of the State and whether if such deprivation was 

compensated or not.107 This reasoning is shared by the European Court of Human Rights , 

which considered that a measure must be both appropriate for achieving its aim and not 

disproportionate thereto.108 

Hence, the proportionality of the measure has become a condition to determine whether a 

measure is taken in compliance with public interest or not, considering its effects over the 

parties. A condition which Tyrea has not complied with, as it expropriated the Claimants before 

any other measure could be effectively implemented, standing an excessive consequence as it 

is the loss of economic value of the platforms and the impossibility to operate, situation which 

is not justified under the BIT, neither in international law.   

C. The expropriation did not follow due process 

The illegality of the expropriation is manifest since, even though the Respondent alleged the 

public interest, the measures taken by Tyrea did not respect the due process -as a condition for 

the legality of the expropriation and a Claimants’ right-, as it will be explained hereinafter.  

 

As well as in the Cyprus-Hungary BIT, analysed by the Tribunal of ADC Affiliate Limited and 

ADC & ADMC Management Limited v. The Republic of Hungary, in this case there is a 

condition of due process for a lawful expropriation. In that opportunity, this Tribunal asserted 

that: 

“…due process of law, in the expropriation context, demands an actual and substantive 

legal procedure for a foreign investor to raise its claims against the depriving actions 

already taken or about to be taken against it… In general, the legal procedure must be of 

 
106 Campbell et al, p. 301, ¶8.100. Tecmed, ¶122. A proportionality test was also applied by the Azurix Tribunal. 
107 Tecmed, ¶122. 
108 James and Others, ¶50.  
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a nature to grant an affected investor a reasonable chance within a reasonable time to 

claim its legitimate rights and have its claims heard.”109 

 

Here, the conditions required by the Government through the “Promulgation Decree” was the 

beginning of a set of measures that unexpectedly would lead to the blocking of Claimant’s 

websites. Those measures include the unreasonable timeline reduction which left Claimants 

with only 10 more days to deploy the filtering algorithm required,110 even when the Minister 

for Telecommunications, Information Technology and Mass Media of Tyrea himself 

recognized that those days were essential for the testing and adjustment of it.111  

 

In any case, the Claimants’ achieved the goal of article 51 bis of the Law on Media and 

Communications at the extent possible. Nevertheless, their efforts were not taken into account 

by the Tyrean authorities and, without prior notice, the Communications Authority of the 

Republic of Tyrea just ordered and implemented the immediate blocking of the Claimants’ 

social networks, adducing article 117(s) of the Penal Code as the ground.112  

 

However, there was no due process to impose the sanction, in fact, there was not even a process, 

there was just a notification of the ordinance.113 The Claimants’ did not have the possibility to 

defend themselves or to know at least why the Communications Authority imposed the sanction 

of the permanent blocking and not the temporary, which is also possible under the literalness 

of the Penal Code, or, following that logic, the fine established in the article. 

 

At the end, even if there were conversations in the process to implement the filtering and 

control, these were not respected by the Tyrean Authorities. Anyway, those conversations did 

not constitute a process neither to implement the Media Law measures nor for blocking the 

social networks. Therefore, as the blocking was the act that carried out the expropriation and it 

was not the outgrowth of a process with the respective guarantees,114 the procedural conditions 

for expropriation were not fulfilled, hence, the expropriation was unlawful.  

 

 
109 ADC Affiliate, ¶376.  
110 FDI Moot Case, Statement of Uncontested Facts, ¶19. 
111 FDI Moot Case, Statement of Uncontested Facts, ¶18. 
112 FDI Moot Case, Claimants Exhibit No. 4, 5. 
113 Ibid. 
114 Deutsche Bank, ¶523-524. 
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D. The measures were discriminatory and contradict Tyrea undertakings 

As the case-law has stated, the treatment will be discriminatory if, in a like situation, a 

competitor -investor- is treated differently without justification.115  In those cases, the taking 

constitute an unreasonable distinction between competitors. Indeed, “takings that invidiously 

single out property of persons of a particular nationality would be unreasonable; 

classifications, even if based on nationality, that are rationally related to the state’s security or 

economic policies might not be unreasonable.”116 

 

In the case at hand, the unreasonable distinction is represented in the fact that the Respondent 

blocked exclusively the Claimants social media platforms, even when in the Tyrean territory 

other media platforms used by radicalists were still available.117 As a result, the TCA stated 

that the other social networks were less popular and convenient for spreading hate speech, 

therefore, less dangerous.118 Nonetheless, there is no guarantee that other social media 

platforms could not be used for the same violent and dangerous purpose. The digital world is 

developing new features of entertainment for people to interact behind a profile; this allows 

each person feeling free to express and share its personal thoughts, without any kind of 

limitation or filter, as everybody knows there is no consequence for the publications they make, 

because of the freedom of speech. However, the present case is a clear example of the high 

impact social media has inside of a Nation, especially when it is about sensitive issues.  

 

Therefore, the decision of blocking the most influential platforms, while there are other ones 

available and used for the same purpose, does not constitute a reasonable measure of public 

interest to solve the violence and hate speech problem. On the contrary, other alternatives of 

expression (websites, blogs, applications, etc) will appear and gather strength, allowing the 

radicalists to continue with their hate speech without a real limitation. Additionally, Tyrea never 

justified reasonably why social networks as TruthSeeker were not blocked.119  

 

Hence, the lack of objective and reasonable justification before the different behaviour between 

social media platforms constitutes a discriminatory measure and contradicts Tyrea 

undertakings, as it does not constitute a solution for the matter of the violence inside the State.  

 
115 Cox, p., ¶4.84. Parkerings, ¶442.  
116 Cox, p. ¶4.79 
117 FDI Moot Case, Statement of Uncontested Facts, ¶21. 
118 Ibidem. 
119 FDI Moot Case, Statement of Uncontested Facts, ¶22. 
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E. Tyrea did not compensate immediately, fully and effectively 

As it was proven previously, the first three conditions for the legality of the expropriation are 

not fulfilled. Additionally, the payment condition was overlooked by Tyrea, even though article 

6 (c) of the BITs is clear on that matter establishing that:   

“Neither Contracting Party shall take any measures depriving, directly or indirectly, 

nationals of the other 1740 Contracting Party of their investments unless the following 

conditions are complied with: 

(...) 

(c)the measures are accompanied by provision for the payment of just compensation. 

Such compensation shall represent the genuine value of the investments affected and shall, 

in order to be effective for the claimants, be paid and made transferable, without undue 

delay, to the country designated by the claimants concerned and in the currency of the 

country of which the claimants are nationals or in any freely convertible currency 

accepted by the claimants. (bold out of text) 

 

Additionally, the BIT’s establish implicitly the Hull formula, according to which “the investor 

should be granted, as soon as the investment is made (prompt), an amount equal to the total 

value of its expropriated investment (adequate) in a freely transferable and exchangeable 

currency (effective)”,120 by requiring a compensation that represents the genuine value of the 

investment be paid and transferable without undue delay in the currency of the country of which 

the claimants are nationals or in any freely convertible currency accepted by the claimants. 

Thus, the standard of “prompt, adequate and effective” compensation is referring to the fair 

market value of the expropriated property,121 appropriately determined by calculating the 

Discounted Cash Flow.  

There, Claimants’ have the right to receive full compensation. Nevertheless, in this case the 

host State did not pay the investor anything. This way, in the rare case that the Tribunal finds 

that the previous conditions for the legality of the exportation are fulfilled, the expropriation 

remains illegal since the Respondent did not compensate de investor. As in Bernardus,122 this 

Tribunal stated that the breaching of the obligation to pay just compensation constitutes a 

 
120 Nikièma, p. 9. 
121 Marboe, p. 731; Starrett, ¶277; Phillips, ¶111. 
122 Bernardus, ¶106-107. 
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breach of the BIT itself because conditions for expropriation are cumulative. Thus, as in that 

case and other ICSID cases,123 the lack of payment of the compensation per se implies the 

unlawfulness of the expropriation  

The claim is based on the Claimant’s losses as an outcome of the Respondent’s breach of its 

duties owed to the Claimants under the BITs. The Claimants were deprived of their websites,124 

local branches for their operations in Tyrea, revenue streams from the sale of advertising space, 

the sale of promotional content and personalized content, besides the goodwill materialized in 

the opportunity for Market Expansion.125 Then, these losses were the ones that constitute the 

base to calculate the just compensation Claimants’ should have received. 

Even though the Respondent may allege that they will pay compensation, up to the present day 

that compensation cannot be considered as prompt, taking into account that the whole the 

business of the Claimants turns around the social media platforms, hence, they are not receiving 

any income from the Tyrean market126 and neither the ordinance nor any communication gives 

the opportunity to the Claimants to access to a mechanism to get paid the compensation in any 

time. Actually, there has been almost two years since the expropriation by the blockade of the 

social networks on March 1st of 2018. 

In sum, even if this Tribunal finds that Tyrea has fulfilled the other requirements for the 

expropriation, Respondent is still bound to pay full compensation according to the Discounted 

Cash Flow method, developed later in the issue of compensation for damages. 

 

II. The Republic of Tyrea has breached the Fair and Equitable Treatment standard 

 

When analysing the breach of Fair and Equitable Treatment (FET) in the current case, it is 

necessary to define the scope of this standard, based on the words used in both BITs. Article 

3.1 of the BITS states that the main two concepts of the FET standard are unreasonable and 

discriminatory measures.127 According to Article 31 of the VCLT, these words must be 

 
123 ADC Affiliate, ¶444; Rumeli, ¶ 706. 
124 FDI Moot Case, Statement of Uncontested Facts, ¶21. 
125 FDI Moot Case, Claimants Exhibit No. 7. 
126 Supra 151, ¶10-11. 
127 BIT Tyrea-Kitoa, article 3.1; BIT Tyrea-Novanda, article 3.1. 
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interpreted based on the ordinary meaning of the words in their context and in the light of its 

object and purpose.128 

Following this criterion, the Oxford dictionary defines unreasonable as something “beyond the 

limits of acceptability or fairness”.129 In the current case, in both BITs preambles,130  is 

mentioned the expression reciprocal protection, which reflects the intention of both parties to 

cooperate in order to get benefits for the investors and the State.131 Furthermore, Article 2 of 

both BITs demonstrates the same intention as the preamble did with respect to the expression 

“promote the economic cooperation”.132 

Through the glance of this analysis, any conduct that goes beyond the limits of acceptability or 

fairness,133 in the context of reciprocal protection and the promotion of economic cooperation 

with respect the investment, would violate the Article 3 of both BITs. 

On the other hand, according to the Oxford Dictionary, the ordinary meaning of the concept of 

discrimination is “making or showing an unfair or prejudicial distinction between different 

categories of people or things, especially on the grounds of race, age, or sex”.134 Also, the 

preamble states that both parties desire favourable conditions for the foreigner companies 

established in other State.135 This implies protection against discriminatory measures, in order 

to have proper conditions for the foreign investors, avoiding unfair or prejudicial distinctions.  

Having analysed the main words of the FET standard in both BITs, it is important to remember 

the main principles of it. Scholars and case-law have pointed out several principles surrounding 

it, such as transparency, legitimate expectations, freedom from coercion and harassment, 

procedural propriety and due process, good faith, non-discrimination, etc.136 

In this case, the Respondent, through various unreasonable and discriminatory measures has 

breached the due process, the freedom from coercion and harassment, the non-discrimination 

principle, and the legitimate expectations of the investors, as it is explained hereby. 

 
128 Yen, p. 46-53; Cargill, ¶166; Electrabel ¶7.73. 
129 Oxford. www.lexico.com. Recovered on 07/08/2019, www.lexico.com: 

https://en.oxforddictionaries.com/definition/reasonable 
130 Yen, p. 46-53; VCLT, article 31.3. 
131 BIT Tyrea-Kitoa, Preamble; BIT Tyrea-Novanda, Preamble. 
132 Supra 154, article 2. 
133 Ambiente Ufficio, ¶135. 
134Oxfordwww.lexico.com.Recovered07/08/2019,www.lexico.com:https://en.oxforddictionaries.com/definition/

discriminatory ; VCLT, article 31. 
135 Supra 158. 
136 Schreuer, p. 380-381; Saluka, ¶308. 
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A. The reduction of the deadline constitutes an unreasonable measure according to 

article 3.1 of the BITs between Tyrea-Kitoa and Tyrea-Novanda 

 

Article 3 on both BITs states clearly the duty for the home State to restrain itself from taking 

any unreasonable or discriminatory measures.137 This burden demands the host State of the 

investment to act accordingly to good faith, and to behave properly, considering the interest of 

the investor and its own limitations.138 It has been interpreted by other tribunals, like Tecmed, 

that the State must necessarily employ consistency of conduct, freedom from ambiguity, and 

transparency in its actions regarding the investor to fulfil the requirements of the standard.139 

Both doctrine140 and case-law have given a significant space to this rule of conduct, interpreting 

it as basic requirement of international law (integrated, for example, in an article with a very 

similar wording to the container of FET in the present case),141 and found it to be present, 

precisely, because of its general application as a principle in any legal system.142 

In the present case, the rule was clearly unfulfilled when incurring in the clear and malicious 

misapplication of the law (behaviour which other tribunals have deemed severely contrary to 

the standard143), as will be described later. Causally, this measure was unreasonable.  

Reasonableness, as defined before, requires a contextual approach, considering every single 

aspect involved in the case.144 For those effects, there are certain elements -criteria- developed 

widely by jurisprudence and arbitral practice, as it is, for example, a logical, consequential, and 

well-founded structure;145 the main purpose of this elements is to guide arbitrators through their 

deontological exercise withstanding general principles of law, necessary for the evaluation of 

reasonableness they must undertake.146 

In the present dispute, the presidential Decree dated 11 February 2018147 lacked legal and 

technical foundations to reduce the deadline. It was not only a non-consequential decision, but 

 
137 BIT Tyrea-Kitoa, article 3(i); BIT Tyrea-Novanda, article 3(i). 
138 Waste Management, ¶138, 
139 Tecmed, ¶154. 
140 Brownlie, p. 19.  
141 SD Myers, ¶134, p. 29. 
142 Thunderbird, ¶147.1; Metalclad, ¶99. 
143 Robert Azinian, ¶102,103. 
144 Alexy, pp. 7-9. 
145 Vadi, p. 201–228. 
146 Atienza, pp. 151-153. 
147 FDI Moot Case, Statement of Uncontested facts, ¶19. 
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also an arbitrary one, ever since even conscious of this reality, as they expressed when the 

Ministry of Telecommunications admitted the need for allowing sufficient time for testing the 

algorithm,148 Tyrean authorities did not back away from taking it, crumbling the safeguard of 

reasonableness provided by the instrument of protection and incurring in an abuse of its police 

powers;149 regarding this last consideration, it is necessary to estimate that in the exercise of 

such prerogatives, tribunals have held that “any lack of transparency or candour” with a 

negative outcome towards the investor can constitute a breach of an international standard of 

protection.150 Therefore, any regulatory measure that is not preceded or executed through a 

well-founded, consequential neither logical conduct is indefectible breaching the standard, and 

must be conceived as an unreasonable measure.151 

Particularly, the lack of candour must be deemed as such because is evident from pragmatic 

approach that the difficulties immersed in the creation of this algorithm and the compliance 

with the requisites of the Respondent demanded a feasible period, more likely to the first 

deadline.152 This means that, while maintaining that period, platforms held a significant 

growing chance to comply with all the requirements. The fact that Tyrean authorities ignored 

consciously this reality,153 displays a clear arbitrary behaviour, intended to create a scenario in 

which sanctions were applicable by law.  

Inter alia, the ambiguity of the reduction of the deadline is notorious, not only because it is 

inconsistent with prior decisions the Respondent took -and unjustifiably chose to revoke-154, 

but also because of the lack of reasonableness, conjunction which the Bayindir Tribunal, 

referencing the Tecmed landmark, found to be contrary to the standard of protection.155   

This measure, as a unilateral act, lacks candour and foundations, mostly when the Respondent 

granted a first feasible period, unjustifiably revoked, vulnerating the basic postulate of article 

3.1.156  

B. The blockade of the Platforms was an unreasonable measure that violates the 

freedom of coercion and harassment and breaches Article 3.1 of both BITs 

 
148 Ibid., ¶18.  
149 Ibid., ¶16. 
150 Waste Management, ¶98-9. 
151 Ibid. 
152 FDI Moot Case, Statement of Uncontested facts, ¶16. 
153 Ibid., ¶15-17. 
154 FDI Moot Case, Claimants Exhibit No. 1. 
155 Bayindir, ¶237.  
156 FDI Moot Case, Statement of Uncontested facts, ¶19. 
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On 28 February 2019 and the first days of March, the State of Tyrea suddenly deprived the 

Claimants of the base and the central axis of their investment, blocking their platforms through 

various ordinances emitted by Tyrean government.157 These ordinances were criminal 

sanctions without a clear motivation, which were the most restrictive possible measures against 

the investors.158 

The platforms were the main mean which people used to express their thoughts.159 Without 

these instruments neither the users could exercise their right of freedom of speech,160 nor could 

the investors manage, maintain or enjoy the investment in order to get profits.161 

In this way, the mentioned measure realized by Tyrea’s government breach the Article 3.1 of 

both BITs, inasmuch as the State, through unreasonable measures,162 violated one of the FET 

principles, that is, the freedom from coercion and harassment. There are many ways to violate 

this principle, some of them are the threats of or initiation of criminal proceedings, seizing 

assets, banks accounts or equity, obstructing or preventing daily business operations, etc.163  

In the current dispute, the blockade of the platforms could be considered coercion or 

harassment, knowing that the ordinances issued by the government blocked the main investor´s 

instrument abruptly and without a clear motivation,164 obstructing the Claimant´s daily business 

operations. In fact, the measure was a criminal sanction165 imposed by the government, without 

any judicial authorization.166 This constitute manifest abuse of power regarding the lack of an 

opportunity to interpose a timely defence, the invasive quality of the measure, the poor 

motivation of the administrative act, and the absence of a judge authorization.167  

In Pope Talbot vs Canada, the Softwood Lumber Division (SLD) of the Canadian Export and 

Import Controls Bureau made a “verification review” of the investor that was found to be 

confrontational and aggressive.168The tribunal held that the consequence for the investment was 

 
157 Ibid., ¶21. 
158 FDI Moot Case, Claimants Exhibit No. 4. 
159 Supra 184, ¶10. 
160 Ahmet Yildirim, ¶55. 
161 Ibid. 
162 Supra 184, ¶19, 21. 
163 FET – UNCTAD, p. 82. 
164 Supra 186; Biwater ¶500-503; Rumeli, ¶679. 
165 Desert Line, ¶179, 185–187, 190 and 193. 
166 ICCPR, article 9; FDI Moot Case, Clarification No. 10.  
167 Middle East Cement, ¶143. 
168 Bishop, p. 1029; Schreuer, p. 380-381. 
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several threats, unnecessary expenses and possible loss of reputation, triggered by the 

harassment performed by the SLD169The conduct taken by the SLD is similar to the one adopted 

by the Tyrean government in the present case, considering the fact that both actions constitute 

a conduct of harassment. In the Pope Talbot case, the coercion is reflected in the deprivation 

of the use and enjoyment of the investment through the invasive and disruptive measures taken 

by the SLD. In the current case, the harassment is manifest, analysing the blockade of the main 

mean of business of the three investors, namely the platforms.  

In TECMED, the Tribunal held that the denial of the license renewal was designed to force the 

investor to relocate to another site, making impossible the management, maintenance or 

enjoyment of its investment profits.170 This denial constituted a measure that violated the FET 

standard, considering that it deprived the investor of their preventing daily business operations. 

The TECMED case is similar to this present case in the matter of the violation of FET, taking 

into account that in both cases the breach of FET was based on coercion that became the 

investment useless and futile.171 In the TECMED case the coercion was based on the not 

renewal of the license, because of political reasons with respect to the protests in Hermosillo.172 

In the current dispute, the situation was similar to TECMED, considering the unreasonable 

measures which made inane the Claimants investment, triggered by the Tyrea’s political 

crisis.173 

Another fact that reflects the breach of the FET standard and the misuse of the Tyrea’s public 

powers, is the application of the most restrictive measure174, namely the blockade. The S. D 

Myers Tribunal held that “where a party has a choice among equally effective and reasonably 

available alternatives for complying (…) with a Basel Convention obligation it is obliged to 

choose the alternative that is (…) least inconsistent (…) with the NAFTA”.175 

In this way, the State is obliged to implement the less restrictive measure with respect the 

investment, when it has the alternative to choose. The Article 117 of Tyrea Criminal Code 

establishes the respective sanctions for the violation of the Law, either a fine or the blockade, 

which could be permanent or temporary.176 The TCA never motivate why it imposed the 

 
169 Pope & Talbot, ¶181. 
170 Tecmed, ¶164. 
171 Ibid, ¶163. 
172 Ibid, ¶132. 
173 Ibid, ¶193; Azurix, ¶92. 
174 Handyside, ¶48. 
175 SD Myers, ¶215; Hirsch, p. 177. 
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egregious blockade nor how long it would take, acting without reasonableness or 

proportionately.  Hence, if one of the options of the host State does not breach the investment 

law obligations, the State must take that alternative.177 

Furthermore, the request of the users’ ID card details,178 evince the harassment exercised by 

the State. The Claimants are aware of the current enterprise role regarding the protection of 

Human Rights.179 Regarding this situation, the Claimants assert that this policy violates the 

International Covenant on Civil and Political Rights, because it constitutes an arbitrary 

interference in the social media users’ privacy.180 In this sense, Tyrea is forcing the investors 

to violate Human Rights provisions, conduct that implies an exercise of an unwarranted 

pressure that entails coercion.181  

It is important to highlight the Claimant’s conduct based on the cooperation and reciprocal 

protection in respect to the investment. The three social media platforms, Claimants in the 

present case, made its best efforts to help Tyrea in order to improve the situation of its 

country.182 Specifically, the Claimants acted with due diligence to cooperate with the State, 

talking about the implementation of mechanisms to defeat the spread of hate speech.183  

The Respondent may argue that the mechanisms implemented by the investors were not enough 

to mitigate the hate speech.184 Nonetheless, the Claimants were clear with the time needed to 

present an effective work (60 days),185 regarding the relevance of test and adjust the algorithm. 

Even though the State knew about this situation, it suddenly reduced the deadline 15 days.186 

The investors complied with the deadline of 45 days and presented the algorithm, making its 

best efforts, based on the proportionality.187  

The Respondent may allege that the sanctions were legal and correctly based on its internal 

law. Nevertheless, arbitral tribunals have found that in this scenario, the consequences of 

unreasonable or discriminatory conducts are not valid even if they are legally constituted.188 

 
177 Ibid. 
178 FDI Moot Case, Statement of Uncontested facts, ¶15. 
179 Guiding Principles, article 13. 
180 ICCPR, article 17. 
181 FET – UNCTAD, p. 82. 
182 FDI Moot Case, Statement of Uncontested facts, ¶16. 
183 Ibid; Campbell et al, p. 541-604. 
184 FDI Moot Case, Statement of Uncontested facts, ¶20. 
185 Ibid., ¶16. 
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For instance, in the current case, several ordinances, allegedly legal, were issued by the TCA 

against the main instrument of the Claimant’s business. Although the Respondent may say that 

the sanction imposed to the Claimants was in accordance with Tyrean regulatory framework, 

they are the product of unreasonableness and therefore, these measures are viced. 

Precisely, the tribunal in MTD189 case established that the standard of treatment does not only 

require lawfulness, but the absence of any bias, which these measures clearly contained, 

interpretation which allowed other tribunals in similar cases to consider this treatment as 

unacceptable in an international level. 190 

In this sense, the measures taken by the government of Tyrea are unreasonable, through the 

framework of the mentioned BITs, regarding that the investors have lost the possibility to the 

develop their main activities and exercise the management, maintenance or enjoyment of its 

investment, situation that triggers from a measure that goes beyond the limits of acceptability 

or fairness.191  

In sum, the ordinances which ordered the blockade of the Claimants’ web-sites constitute a 

violation of the FET standard established in Article 3 of both BITs, inasmuch as those measures 

were unreasonable, regarding the lack of protection of the Claimant´s investment by the State, 

the reluctance to cooperate with the investors and the violation of the freedom of coercion and 

harassment, in respect of the deprivation of the main business instrument of the social media.  

 

C. The blockade of the platforms violates the principle of non-Discrimination and 

constitute a breach of Article 3.1 of both BITs 

 

The blockade clearly constitutes a discriminatory measure, ever since it was only directed to 

the Claimants.192 The ordinances issued by the TCA were not addressed in a general way. Even 

though the investors’ platforms were not the only ones used by the radicalists, the only social 

media affected were the ones that belong to the Claimants.193 Other platforms, such as Wink 

and Truthseeker, continued their normal activities, even though they have been used to spread 
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hate speech as well.194 In this way, Tyrea manifestly committed a discriminatory platforms 

blockade, in respect to the Claimants’ investment.   

Considering the ordinary meaning of the “discriminatory” concept,195 the unfair or prejudicial 

distinction, in this case, is based on the nationality of the Claimants, particularly, their foreigner 

status and the political interests of the government speech.196   

In the present case, the State blocked the Claimants’ platforms allegedly because of a situation 

of public order.197 Although the Claimants offered their cooperation to solve the hate speech 

matter, the government implemented a quicker measure to satisfy its interests against the 

freedom of speech and get rid of the foreign investors.198  

Evidence of the latter asseveration is the fact that on 15 March 2018, three days before the 

blockade, several protests against the government claimed the right of Tyrean people of 

freedom of speech and expression.199 In addition, the previous hypothesis was confirmed not 

just by the Claimants but by the worldwide press.200 As the journalist Margareta Harrison said 

in digitalera.com, the Tyrean government found that blocking the Websites would be quicker 

than employing the filtering algorithms.201 

Furthermore, the ordinances did not have any motivation to implement such restrictive 

measures. The Claimants are aware that not all the distinctions are discriminative,202 however, 

these administrative acts did not have a rational justification and did not explained why the 

local social media were not blocked.203 As it was defined in the Saluka tribunal: “the standard 

of “non-discrimination” requires a rational justification of any differential treatment of a 

foreign investor”.204 

In fact, Wink and Truthseeker, the local social media, are still working and did not have any 

detriment concerning their business. As to Wink, the Tyrean authority argued that it was not 

liable for the hate speech spreading, ever since the algorithm made by the Claimants’ was out 
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of its filter reach.205 Nonetheless, this argumentation is weak considering that Wink is still an 

actor in the hate speech problem and it was not obliged to create an algorithm to mitigate the 

situation, unlike the Claimants.206 

Analysing now the Truthseeker situation, this social media platform also breached the Law N° 

1125-L, without any sanction or consequence. The government did not justified its 

functioning,207 while it is still part of the hate speech situation. In addition, the government has 

influenced Truthseeker users;208 with the purpose of publishing content that the State considers 

compulsory. The latter fact demonstrates that this social media has reasons to not be blocked, 

regarding the political interests of the government.  

Respondent may say that the local social networks are less popular and less convenient for 

spreading hate speech. Nonetheless, if it is true that the hate speech was the main cause of  

Tyrea’s crytical  situation and the main object of its measures, the government would not be so 

lax with the national social media.  

In arbitral practice, most of the tribunals have based on the “likeness criteria”,209 regarding the 

discrimination analysis. This method has been ascertained regarding whether the investors 

belong to the same business or economic sector210 and whether there was a regulatory measure 

in public interest.211 

In the case at hand, the Claimants are in the same business sector as the local social media. 

Truthseeker and Wink offer the same product as the investor, and, there is a competition which 

could imply the loss of opportunity for the Claimants and the local social media in respect of 

the social network business.212 Considering this fact, the measures were directed for reasons 

unrelated to the substance of the matter,213 based on criminal arbitrary sanctions, and constitute 

an inequivalent treatment between similar enterprises, from the social media business and the 

communications economic sector.214 
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In  Cargill v Poland it was held that discrimination regarding the nationality must be analysed 

through standards as Most Favoured Nation (MFN) or National Treatment (NT).215 In Pope & 

Talbot, the Tribunal established a test to analyse the NT standard, comparing the situation of 

local investors and whether the difference has a reasonable nexus to rational government 

policies.216 Tyrea did not satisfy these elements, considering that local investor currently has 

better conditions than the Claimants; and also, analysing the lack of reasonableness of the 

ordinances, based on the absence of proportionality and motivation.217 

Also, in cases as Ronald S Lauder vs The Czech Republic, there was a similar situation as in 

the present case. The Claimant alleged that the Media Council took a discriminatory measure, 

regarding an administrative proceeding initiated against CNTS for unauthorized television 

broadcasting, when the other enterprises were not a target of investigations.218 The Tribunal 

found that there was not a discriminatory measure, ever since the procedures were not initiated 

only against CNTS, but against other companies as Premiera and Radio Alpha (local 

companies).219  

Comparing the prior case with the current dispute, the clear difference is the fact that in Ronald 

Lauder case, the Media Council did not just approach its investigation against CNTS, but also 

to all the involved companies, either nationals or foreigners. In the current case, the TCA did 

not implement the same measures with the national social media, generating a discriminatory 

treatment with respect to the Claimants. 

In sum, the Tyrean government developed a discriminatory treatment against the Claimants, 

regarding that it did not apply the same measures as to the local social media, which were used 

for the spreading of hate speech.220 The government did not block the local social media 

platforms, nor  impose them a deadline to create an algorithm, and these social media did not 

cooperate in any way to combat the spreading of hate speech. In this sense, these measures are 

directed for reasons unrelated to the substance of the matter, and these measures entail an 

inequivalent treatment between enterprises in the same business and with similar conditions. 

Thus, the blockade of the Claimant’s platforms constitutes a discriminatory measure that 

breaches the Article 3 (1) of both BITs, referred to the standard of FET. 
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D. Respondent actions violated Claimant’s legitimate expectations  

 

The Tribunal’s case-law demonstrates that several principles can be identified under the FET 

standard221 and one of them is the legitimate expectations.222 In general, the stability of the legal 

and business framework is thus an essential element of FET.223 

Particularly addressing the legitimacy of an investor’s expectations, tribunals have held that the 

reliance on the regulatory framework at the time of making the investment could help to 

determine if they are legitimate.224 At the time the Claimant’s decided to invest and transfer 

their capitals to the Respondent’s territory,225 they took into account the existing regulatory 

framework for their sector.  

In the case at dispute, Mr. Anderson, the spokesperson for the Tyrean Parliament, expressed 

the Tyrean legislative body’s intention to keep in line with the liberalization trend in Tyrea. 

226More specifically, “by the New Media Law, Tyrea expects to lay down the ground for the 

advent of such prominent international players”.227 Following the ideal of the Tyrean 

Parliament, a representative of the government said “we will do our absolute best to facilitate 

the establishment and the use of new internet possibilities”.228 As, arbitral practice clearly 

indicates, a breach of a State’s representative is a breach of FET229 and stability of the legal 

framework plays a distinctive role in this grounds.230 

There was no reason to expect that Respondent’s regulation would deprive the Claimants of 

their investment as all the user identifications mechanisms were implemented by all the 

Claimants in due time and as the Respondent request.231 The Tribunal in Saluka v. Czech 

Republic clarifies that an investor’s expectations must be reasonable in the light of the 

circumstances.232 The Tribunal is clear on the way to determine if the expectations of the 
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Claimants are reasonable, it requires a weighing of the Claimant’s expectations and the 

Respondent’s legitimate regulatory interest.233 

As it was argued before,234 although the measure had allegedly a public interest, the 

disproportion of the same did not allow its fulfilment. The measure is immersed in a violation 

of the FET when the State acts unreasonable or in a discriminatory manner.235 Those were the 

real circumstances of the dispute, Respondent issued the ordinance blocking the Claimant’s 

websites236 even though its compliance with the legal framework in an arbitrary period of time, 

although other platforms were never blocked, with no explanation made by the government 

about its exclusion.237 

These amendments changed substantially the conditions for the investor’s, violating the 

legitimate expectation that the State’s representative made to the Claimant’s about the 

regulatory stability before the investment was made.  

In the present dispute, Respondent’s actions were unreasonable and contradictory to its prior 

assurances, therefore they violated the Claimant’s legitimate expectations.  

 

III. Claimants are entitled to compensation in the terms of Mr. Alonzo’s Expert Report  

 

Reparation in international law is governed by two fundamental principles, 238 understood as 

the breach of an engagement involves an obligation to make reparation in an adequate form,239 

one to be made so as to re-establish the situation as it was before, constituting thereof a “full 

reparation”.240 For instances, the Amoco tribunal understood that an adversely affected 

investor shall have the right, beyond “compensation,” to “reparation”.241  

As described before, the present dispute encompasses the breach of an international obligation 

and therefore the causation of a tort, materialized not only through losses but lucrum cessans, 

or loss of profits.242 In order to determine the amount of compensation, the Claimants’ applied 
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the discounted cash flow method (DCF) as a reliable method, which in no case bears the load 

of being egregiously imprecise as the Respondent is trying to sustain in its response, as it will 

be explained subsequently.  

DCF, represents cash receipts expected from the enterprise in each future year of its economic 

life reasonably projected, subtracting that year’s expected cash expenditure, discounting a 

factor that represents the time value of money, expected inflation, and the risk associated with 

such cash flow. Such discount rate may be measured by examining the rate of return available 

in the same market on alternative investments of comparable risk.243 This kind of direct 

comparison of sales prices among  private companies presupposes that they all can attain the 

same level of production given their factor endowment – that is, that they belong to the same 

production function,244 assumption whose risk clearly explains why the discount rate can be 

measured following case based calculations.  

The World Bank Guidelines identify the DCF as a reasonable methodology for determining the 

market value of a going concern with a proven record of profitability.  This method is 

universally accepted by both business and academic communities, in valuing income producing 

assets.  A realistic value of an income-producing capital asset can only be ascertained by 

valuing the cash the asset is expected to generate in the future. Thus, DCF method is appropriate 

because it is designed to calculate the value on one specified date of cash flows, that are to be 

receive at different times, suiting the counterfactual approach that full reparation requires.  

As stated, DCF is also recognized because of the inclusion of risks and other indicators in its 

formula, which allows a precise calculation through the inclusion of a discount rate. In the 

report filed by the Claimants, this measure is made through the calculation of the weighted 

average cost of capital (WACC), that represents the rate a company must pay to maintain its 

assets, which makes it a necessary when calculating any future cash flow.  One of the 

components of the WACC formula is the cost of equity, that includes the country risk premium, 

a rate that represents the risks assumed by the investor regarding factors like political stability, 

internal conflicts, market regulations, etc.  Financial indicators show that it is possible to 

measure CPR -then a discount rate- even in countries with a significant economic crisis or 

others with ethnic tensions or political instability situations, defining factors to the amount. 

Nevertheless, it is known in corporate finance doctrine that WACC includes other factors 
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different from the cost of equity, like the cost of debt, which can make it decrease or rise 

considerably, as they contribute to value risk.  

In the case at hand, through financial findings, Mr. Alonzo considered a WACC of 5% as 

discount rate.245 The only way to guarantee an adequate compensation is following the damages 

report prepared by the expert Alonzo.  The applied model is based on the reasonable estimation 

of Claimants’ future profitability, supported on uncontested facts such as Tyrean democratic 

transition, its economic liberalization, the companies’ experience in the global network and the 

powerful impact that they were having in their market.   

To conclude, the Claimants’ stand still in their request for relief an amount of no less than 

69,080,875 USD for FriendsLook, 26,175,460 for Whistler and 26,792,600 for SpeakUp, plus 

interest as of the date of issuance of the award.  

 

IV. Request for Relief 

 

The Claimants hereby request that the Arbitral Tribunal: 

1. Find that the Respondent has expropriated Claimants’ investments pursuant articles 6 

of the BITs. 

2. Find that the Respondent has breached the FET standard under article 3.1 of the BITs. 

3. Award the Claimants’ a compensation in the amount of no less than 69,080,875 USD 

for FriendsLook, 26,175,460 for Whistler and 26,792,600 for SpeakUp, plus interest as 

of the date of issuance of the award. 

4. Find that Claimant is entitle to compensation by Respondent of all cost and fees to these 

proceedings.  

 
245 FDI Moot Case, Claimants' Exhibit No. 7.  


