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STATEMENT OF FACTS 

 

1. The Republic of Tyrea (hereafter: RESPONDENT) and the Federation of Novanda entered into a 

BIT on the 28th of March 2000.1 RESPONDENT and the Union of Kitoa also signed a BIT on the 

20th of January 2001.2 Both BIT share the same template and RESPONDENT acceded to the 

ICSID Convention at the same timeframe it ratified the BITs.3  

2. In 2012 RESPONDENT emerged as a Republic from a Civil War.4 In the following year, it 

approved a law that liberalized social media in the country.5 In order to attract investors, in 2013 

RESPONDENT sponsored an international conference for social media platforms and internet 

providers.6 The legal flexibilization and the event were a boost for companies. As a result, some 

decided to expand their business to Tyrea.7 

3. Friendslook Plc (hereafter: Friendslook) is a public company constituted under the laws of the 

Federation of Novanda.8 In January 2015, Friendslook invested in RESPONDENT by operating in 

the country and establishing a local office in order to optimize its services for the population of 

Tyrea.9 In June 2015, Whistler Inc. (hereafter: Whistler) and SpeakUp Media Inc. (hereafter: 

Speakup), which are both incorporated under the laws of the Union of Kitoa, launched their 

services in Tyrea and also created a regional back office in order to develop the users’ 

experience.10 These three companies (hereafter collectively the CLAIMANTS) are considered 

investors under both BIT. 

4. Over one year after the CLAIMANTS established their business in Tyrea, the country faced 

violence issues. At the end of 2016, national extremist groups started their campaign in many 

social networks, including the CLAIMANTS’.11 In the beginning of 2017, two of those groups - 

                                                
1 CR, p. 48, ¶2. 
2 Ibid. 
3 Ibid. 
4 CR. p. 48, ¶1. 
5 CR, p. 48, ¶3; Ex. C2, p. 8. 
6 CR, p. 48, ¶5. 
7 Ibid. 
8 CR, p. 49, ¶7. 
9 CR, p. 49, ¶6; CR, p.3, ¶4. 
10 CR, p 49, ¶¶8,9, CR, p. 4, ¶¶5,6. 
11 CR, p. 50, ¶¶12,13. 
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Minyar and Tatyar - got involved in street fights and episodes of violence.12 A year later, in 

January 2018, those episodes increased.13 

5. On the 12th January 2018, RESPONDENT enacted the Law 0808-L.14 According to this law, the 

social networks in Tyrea should develop and implement an algorithm in order to filter potentially 

prejudice content.15 In addition, they should provide access to users’ personal details and 

messaging when requested by RESPONDENT.16 

6. To regulate the Law 0808-L, the Decree No. 0578/201-D was approved on 12th January 2018.17 

It established that the algorithm was due in 60 days.18 However, on the 11th February 2018, the 

Decree No. 0599/201-D shortened the deadline to 45 days.19 Although the CLAIMANTS were not 

comfortable in providing users’ data, they promptly worked on the algorithm development.20 The 

new timeframe was not reasonable. Still, at the end of the deadline, the CLAIMANTS were able to 

present a version of the algorithm.21 

7. In spite of that, on the 28th of February 2018, the 1st of March 2018 and the 2nd of March 

2018, RESPONDENT expropriated the CLAIMANTS’ business by blocking their social networks.22 

RESPONDENT argues that the algorithms provided by the CLAIMANTS’ were not suitable.23 

However, the expropriation happened in less than 10 days after the due date. RESPONDENT did 

not even have enough time to run tests. In addition, while the CLAIMANTS were expropriated, 

other social networks were not.24 It follows that RESPONDENT breached the fair and equitable 

treatment. Thus, the CLAIMANTS’ had no choice but to request compensation.  

8. Due to RESPONDENT’s inconsistent actions, on the 29th of June 2018, the CLAIMANTS filed a 

request for multi-party arbitration under the rules of the ICSID, as they were submitted to the 

same situation and their countries’ BITs with Tyrea shared the same template25. Despite that, 

RESPONDENT questioned the multi-party arbitration on the 3rd of September 2018, when it 

                                                
12 CR, p.51, ¶14 
13 Ibid. 
14 CR, p.51, ¶15; Ex. C2, p.8. 
15 Ex. C2, p.8, ¶1; CR, p.51, ¶15. 
16 Ex. C2, p.8, ¶¶2,3; CR, p.51, ¶15. 
17 Ex. C1, p.7. 
18 Ex. C1, p.7, ¶2. 
19 Ex. C3, p.10, ¶1; CR, p.52, ¶19. 
20 CR, p. 52, ¶19. 
21 CR, p. 52, ¶¶19, 20. 
22 CR, p. 52, ¶21; Ex. C4, p.11. 
23 Ibid. 
24 CR, p. 53, ¶22. 
25 CR, p.3. 
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presented its answer to the Request for Arbitration.26 Further, it challenged the tribunal’s 

jurisdiction as it denounced the ICSID Convention before the CLAIMANTS submitted their 

request for arbitration.  

9. RESPONDENT not only painted an incorrect picture of the facts, but also tried to hide its actions. 

To that, on the 21st of September 2018 it requested before the Arbitral Tribunal a provisional 

measure to prevent the CLAIMANTS from disclosing to media any fact about the proceedings.27  

  

                                                
26 CR, p. 23. 
27 CR, p. 36. 
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ARGUMENTS ON JURISDICTION 

 

11. The CLAIMANTS have instituted these proceedings before the present Tribunal against 

RESPONDENT on 29 June 2018. On 21 December 2018, RESPONDENT submitted a Request for 

Provisional Measures, in order to silence the CLAIMANTS from manifesting public opinion 

concerning the proceedings and freedom of speech. Nonetheless, RESPONDENT’s request do not 

fulfill the requisites thus should not be granted (A). RESPONDENT also contests the Tribunal’s 

jurisdiction over this case based on the alleged denunciation of the ICSID Convention.28 

However, the CLAIMANTS submitted their Request for Arbitration in accordance with the BITs’ 

provisions and, therefore, the Tribunal has jurisdiction to hear this dispute (B). Lastly, the 

Tribunal also has jurisdiction over the multi-party arbitration claim brought against the 

RESPONDENT under Art. 25 ICSID Convention, both the BITs and international practice (C). 

A. THE TRIBUNAL SHOULD NOT GRANT THE PROVISIONAL MEASURES 

REQUESTED BY THE RESPONDENT  

12. After the constitution of the Tribunal, RESPONDENT submitted a Request for Provisional 

Measures, in accordance to Art. 47 of the ICSID Convention and ICSID Arbitration Rule 39(1).29 

Nonetheless, RESPONDENT’s request is ill-founded and the Tribunal should not grant the 

provisional measures.  

13. RESPONDENT requests the Tribunal to order CLAIMANTS to abstain from promoting, stimulating 

or instigating the publication of propaganda presenting these arbitration proceedings outside this 

Tribunal for its duration.30 However, the requirements for the grant of provisional measures 

under both the ICSID Convention and Rules were not met (I.). In any case, the CLAIMANTS are 

social media and the publication of propaganda and virtual content is part of their professional 

object. Further no confidentiality duties were breached. Therefore, the CLAIMANTS are entitled to 

employ media strategy (II.). 

I. THE REQUIREMENTS OF ART. 39 ICSID RULES AND ART. 47 ICSID CONVENTION WERE 

NOT SATISFIED 

14. The grounds provided by RESPONDENT to support its Request for Provisional Measures do not 

satisfy the requirements of Art. 47 of ICSID Convention nor Art. 39(1) ICSID Rules. Art. 39 

ICSID Rules governs the application of Art. 47 ICSID Convention that provides for provisional 

                                                
28

 CR, p. 23, para. 3. 
29 CR, p. 36. 
30 CR, p. 36, ¶1. 
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measures. The purpose of provisional measures is to induce behavior by the parties that is 

conducive to a successful outcome of the proceedings.31 They have to be taken at a time when 

the outcome of a dispute is still uncertain. Therefore, the Tribunal has to strike a careful balance 

between the urgency of a request for provisional measures and the need not to prejudge the 

merits of the case.32  

15. Art. 39 ICSID Rules states that “[t]he request shall specify the rights to be preserved, the 

measures the recommendation of which is requested, and the circumstances that require such 

measures”.33 The mandatory nature of the word 'shall' implies that the satisfaction of these 

requirements is requisite for a successful requirement for provisional measures. It is generally 

accepted that a party requesting provisional measures must demonstrate that first, the tribunal 

has jurisdiction prima facie; second, the requested measures are necessary to protect the 

requesting party's rights; and third, the need for such measures must be urgent to avoid 

irreparable harm.34  

16. The CLAIMANTS recognize the jurisdiction prima facie of this arbitral Tribunal to decide over the 

requested measures. However, the further requisites are not fulfilled in the present case, as no 

rights related to the RESPONDENT are being threatened by the CLAIMANTS' acts (1.); and the 

requested measures are not urgent nor of irreparable harm (2.). 

1. The RESPONDENT's rights are not at risk 

17. RESPONDENT presents abstract and hypothetical circumstances in an attempt to fulfill the 

requirements for provisional measures. Hence, said circumstances do not meet the specification 

of facts criteria established in Art. 39(1) ICSID Rules. Consequently, none of the alleged 

circumstances presented by RESPONDENT represent a threat to its rights. Therefore, this Tribunal 

should dismiss the RESPONDENT's application for provisional measures.  

18. Pursuant to the applicable rules and the ICSID Convention, provisional measures may only be 

made if the tribunal considers that the circumstances require it and that they are necessary for the 

preservation of a party's rights.35 The rights to be protected must relate to the rights in dispute 

                                                
31 Schreuer, p. 759. 
32 Schreuer, p. 759; Biwater Gauff v. Tanzania, ¶6. 
33 Our emphasis. 
34 Schreuer, p. p. 751, ¶ 14; Born, p. 2468-2469; Burlington v. Ecuador, ¶73; Occidental Petroleum v. Ecuador, ¶59; Quiborax      
v. Bolivia, ¶150. 
35 Collins, p. 234; Yesilirmak, p. 168; Luttrell, p. 394; Pey Casado v. Chile,  ¶43-49. 
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between the parties. At the same time, provisional measures must not harm the rights to be 

determined by the tribunal’s decision on the merits.36 

19. In Amco v. Indonesia, respondent invoked a number of rights, but none of them were directly 

related to the rights in dispute. RESPONDENT aimed to refrain the claimants from propaganda 

alleging that it could have aggravated or extended the dispute. Indonesia argued that the 

claimant's published articles were a "one-sided version of the claimant's story" that intended to harm 

Indonesia's environment for investors. In rejecting the request, the tribunal emphasized that the 

rights in dispute protected by Art. 47 ICSID Convention could not be affected by the newspaper 

article. The tribunal also pointed out that neither the Convention nor Rules prevent the parties 

from revealing their case.37 

20. Also, of closest relevance to the present case is the 2007 ICSID decision of Maffezini v. Spain in, in 

which the tribunal also denied the request for provisional measures presented by the respondent. 

The tribunal in said case stated that granting provisional measures to protect mere expectations 

of success on the part of the respondent would imply a prejudgment on the cause of the 

claimant.38  

21. In the present case, the grounds provided by the RESPONDENT to support its claims are also 

based on mere expectations. On its Request for Provisional Measures, one of the arguments used 

by the RESPONDENT to illustrate the harm caused by CLAIMANTS' actions is the bid for hosting 

World Expo 2030. However, the RESPONDENT itself confirms that the decision of the host 

country of the World Expo will only be made in 2025.39 Also, the RESPONDENT alleges that it 

intends to return to the capital markets through a 5-year sovereign bond issuance followed by 10-

year bond issuance.40 However, this concerns an internal economic expectation of the 

RESPONDENT, and not an issuance that is already happening in the future. In this sense, the 

respondent relies on circumstances and rights that it does not actually own at the moment. 

Therefore, this Tribunal should not grant a provisional request without any solid grounds in 

favor of the RESPONDENT. 

                                                
36 Schreuer, p. 798, ¶157. 
37 Amco v. Indonesia, ¶ 3; Schreuer, p. 796-799. 
38 Emilio Maffezini v. Spain, ¶ 1-3. 
39 CR, p. 38, ¶ 8. 
40 CR, p. 38, ¶ 10. 
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22. The respondent has also described the political situation of Tyrea as volatile41 and claims that the 

propaganda published by media platforms unrelated to the CLAIMANTS are exacerbating these 

circumstances. The CLAIMANTS believe this is not an accurate description of the situation. It is 

known that the media articles that were mentioned by the RESPONDENT are still in circulation in 

Tyrea.42 In spite of that, a general de-escalation of the political tension in Tyrea has been 

confirmed,43 which means that the nature of the articles is not one that would instigate a civil war.  

23. In sum, the RESPONDENT requests this Tribunal to be granted provisional measures but fails to 

prove a single specific right to be preserved. Considering the applicable Rules and the ICSID 

Convention requisites, the provisional measures requested by the RESPONDENT should be 

denied. 

2. The urgency and irreparability requirements have not been satisfied 

24. The urgency and irreparability requirements of the Art. 39(1) ICSID Rules and Art. 47 ICSID 

Convention have also not been satisfied in the present case.  In the Quiborax v. Bolivia Case44, the 

tribunal decided that there has to be an imminent danger of irreparable harm for the necessity 

and urgency requirements to be satisfied. Further, provisional measures will only be appropriate 

where a question cannot await the outcome of the award on the merits.45  

25. Provisional measures should only be used in situations of absolute necessity and will only be 

appropriate where a question cannot wait until the final award. For example, the 

recommendation of this kind of measures may be necessary to ensure that a party preserves or 

furnishes relevant evidence;46 to prevent parties from resorting to self-help; to require financial 

guarantees;47 or to recommend that any parallel domestic proceedings should be stayed.48 

26. At the same time, an “irreparable” harm is required in order to grant provisional measures. The 

matter is settled among ICSID tribunals. Harm is not irreparable if it can be compensated for by 

damages,49 i.e., it can be made whole by monetary relief.50 As the tribunal in the leading ICSID 

                                                
41 CR, p. 38, ¶ 9. 
42 PO2, p. 63, para 13. 
43 PO2, p. 62, ¶ 5. 
44 Quiborax v. Bolivia, ¶ 156. 
45 R.R. Dev. Corp. v. Guatemala, ¶ 34. 
46 Biwater Gauff v. Tanzania. 
47 Atlantic Triton Case. 
48 CSOB Case. 
49 Iran v. U.S.A., ¶ 10; Boeing v. Iran, ¶ 152-154; Belgium v. China, ¶ 7; Miles, p. 15. 
50 Plama Consortium v. Bulgaria, ¶ 38. 
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award of Tokios v. Ukraine observed, “a provisional measure is necessary where the actions of a party ‘are 

capable of causing or of threatening irreparable prejudice to the rights invoked’”.51  

27. As demonstrated,52 the propaganda claimed by the RESPONDENT is still in circulation in Tyrea 

and, despite that, the political tension in the country has diminished considerably. The political 

situation is Tyrea has its origin in the conflict between the two major ethnicities of this country. 

It is uncontested that this conflict first arose before the CLAIMANTS were even launched in 

Tyrea.53 It is also uncontested that although the civil war has come to an end the tension still 

remains.54  

28. In this sense, no social or political harm can be deduced from the circulation of propaganda 

related to the freedom of speech. However, even if this arbitral tribunal considers that there is the 

risk of harm, it would only be associated with the reputation and liability of Tyrea in the 

international community. Such a claim can be monetized in the form of damages. Considering 

this, Respondent's allegations on its Request for Provisional Measures shall not be considered as 

urgent nor as irreparable. 

II. IN ANY CASE, THE CLAIMANTS ARE ENTITLED TO EMPLOY MEDIA STRATEGY  

29. RESPONDENT requests the Tribunal to grant Provisional Measures in order to silence the 

CLAIMANTS form manifesting public opinion concerning the proceedings. However, the 

arbitration rules of the ICSID Center and the case law developed in application thereof reflect a 

trend towards greater transparency in investment arbitration.55  

30. FriendsLook, Whistler and SpeakUp, the CLAIMANTS, are three international social media 

platforms.56 As so, they operate in a transmission system and their functions incorporate the 

communication between organizations, communities, and individuals. In this sense, the 

CLAIMANTS are content providers and their functions encompass the publication of propaganda 

and media material and, therefore, the media campaign contested by the RESPONDENT is merely 

part of CLAIMANTS' work scope.  

                                                
51 Tokios Tokelés v. Ukraine, ¶ 8. 
52 Cf. supra p. x. 
53 CR, p. 48, ¶ 1; p. 49, ¶ 6. 
54 CR, p. 48, ¶ 1. 
55 ICSID Secretariat Paper; Amco v. Indonesia, ¶ 410-412; Metalclad v. Mexico, ¶ 13; Kawharu, p. 159; Knahr, p. 455.  
56 CR, p. 49, ¶ 7-9. 
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31. It is a common feature among social networks to engage in the promotion of freedom of 

speech.57 That is because diversity  of  opinions,  views,  ideas and ideologies is  essential to  

enable  the citizens  to arrive  at an informed  judgment on  all issues touching them.58  

32. Meg Kinnear, the secretary general of the ICSID, states that media interest in investment 

arbitration presents an opportunity for counsel and their clients.59 Previous tribunals have also 

found that a party’s employment of media strategy cannot amount to aggravation of a dispute.60 

In most investment disputes there is no requirement of confidentiality. Confidentiality 

requirements can arise out of three possible sources: the relevant contract, arbitration rules, 

procedural rules.61 None of the sources applicable to the present dispute points to confidentiality.  

33. RESPONDENT argues that the CLAIMANTS are promoting a media campaign to aggravate the 

present proceedings. However, the sources alleged by RESPONDENT stem entirely from sources 

unrelated to the CLAIMANTS' platforms such as newspapers and other social medias.62 In this 

sense, the CLAIMANTS cannot be punished by the publication of other communication channels.  

34. The CLAIMANTS are only engaged in the promotion of content favorable to the freedom of 

speech and communication. The alleged harm caused by the CLAIMANTS, as it was demonstrate 

do not violate any grounds of public policy nor the applicable rules. In fact, all the efforts of the 

CLAIMANTS have been directed to the civil liberties of the citizens of Tyrea and not to the present 

dispute, including the excerpt of the newspaper attached by the RESPONDENT that mentions its 

statement "freedom of expression is hypocritical".63 

35. In this sense, the RESPONDENT alleges that the CLAIMANTS are presenting their case selectively 

outside this Tribunal.64 However, what the RESPONDENT alleges to be a "jeopardizing Tyrea’s rights 

in this dispute"65 is merely a promotion of freedom of speech. In this sense, the materials do not 

comprehended a form of threat to RESPONDENT as a sovereignty of a party to these proceedings, 

but rather a part of the CLAIMANTS' field as a social network.  

B. THIS TRIBUNAL HAS JURISDICTION OVER THE PRESENT CASE 

                                                
57 Kaplan & Haenlein, p. 61; Columbia University v. Trump. 
58 Tiwari & Ghosh, p. 7. 
59 Kinnear & Diop, p. 45. 
60 Amco v. Indonesia; Metalclad Corp. v. United Mexican State. 
61 Abaclat v. Argentina; ¶ 67-73; NAFTA Commission Notes; Kinnear & Diop, p. 47; Tahyar, p. 104. 
62 CR, p. 36-37. 
63 CR, p. 37, ¶ 5. 
64 CR, p. 36, ¶ 1.  
65 Ibid. 
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36. The CLAIMANTS submitted their Request for Arbitration in accordance with the Arts. 9(1) and (3) 

of the BIT. Therefore, the Tribunal has jurisdiction to hear this dispute. RESPONDENT now seeks 

to evade its obligations to arbitrate the present dispute under the BITs but the CLAIMANTS will 

demonstrate that the RESPONDENT’s arguments lack sufficient grounds. RESPONDENT contends 

that Art. 9 BITs constituted an offer to arbitrate disputes under the ICSID Convention. 

RESPONDENT denounced the ICSID Convention on the 5th January 2018. It then argues that the 

offer to arbitrate under the BIT has been revoked because of the denunciation of the 

Convention.  

37. The CLAIMANTS will show that RESPONDENT’s BIT did not constitute a mere offer to arbitrate. 

Rather, RESPONDENT created an international obligation to arbitrate its disputes under the 

ICSID Convention. Therefore, RESPONDENT is obligated to arbitrate under ICSID Convention 

as it committed itself to (I.). Even if this tribunal considers that RESPONDENT’s consent 

constitutes a mere offer to arbitrate, the CLAIMANTS accepted such offer in due time pursuant to 

Art. 71 ICSID Convention (II.). In any case, denying the Tribunal’s jurisdiction due to 

RESPONDENT’s denunciation would go against the Convention’s purpose and deprive the 

CLAIMANTS from access to a neutral dispute resolution forum (III.). 

I. EVEN THOUGH RESPONDENT DENOUNCED THE ICSID CONVENTION, ITS OBLIGATION 

UNDER ART. 9 BITS REMAIN ACTIVE AND SHALL BE COMPLIED WITH 

38. RESPONDENT tries to convince this Tribunal that it lacks jurisdiction over this dispute. 

RESPONDENT argues that it denounced the ICSID Convention before the CLAIMANTS’ request 

for arbitration, which would suggest that no jurisdiction could arise.66 This argument is invalid. 

The CLAIMANTS’ have the right to solve the arisen disputes before the ICSID. Said right derives 

from RESPONDENT’s commitment under the BIT, which remains valid regardless of the 

denunciation of the ICSID Convention. Therefore, this Tribunal should hear the dispute. 

39. Even though RESPONDENT withdrew from the ICSID Convention, its BITs’ obligations remain 

active and RESPONDENT must comply with them. Once a host state signs a BIT containing 

consent to arbitrate under the ICSID, it creates an obligation between the host state and the 

home state of the investor to submit future disputes to ICSID jurisdiction.67  The consent of the 

states contained in a treaty operates as a complete consent. Thus, it does not need any further 

                                                
66 CR, p. 23, ¶5. 
67 Sourgens, 379; Nolan & Sourgens 2, p. 34; cf. also: ICJ, Case Concerning Right of Passage over Indian Territory, 
at 146; Venoklim Case, ¶66; Sourgens, p. 383; ILC Guiding Principles Applicable to Unilateral Declarations of States 
Capable of Creating Legal Obligations, A/CN.4/L.703, 2006). 
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action of the investor to become operative.68 When the investor files a request for arbitration, it is 

not forming a contract, but exercising its right.69 This right survives for as long as the BIT is in 

force.70 Consequently, it cannot be unilaterally withdrawn by states. A unilateral withdrawal would 

go against the principles of good faith, estoppel and venire contra factum proprium.71 

40. In casu, RESPONDENT created an international legal obligation by giving its “unconditional consent to 

the submission of disputes” under ICSID, as set forth in Art. 9 BITs.72 This means that the 

CLAIMANTS were granted with the right to access ICSID jurisdiction. According to Article 13 (3) 

BITs, the CLAIMANTS’ right is valid not only during the BITs term but also for a sunset period of 

fifteen years from the termination of the BITs.  

41. The CLAIMANTS relied upon the BITs’ provisions in order to perform their investment in 

RESPONDENT’s country. Since the BITs remain in force, RESPONDENT cannot frustrate the 

CLAIMANTS’ rights by unilaterally denouncing the ICSID Convention in an attempt to leave the 

BITs without effect.73 Therefore, this Tribunal should enforce Art. 9 BITs in order to perform 

RESPONDENT’s international obligation to arbitrate its disputes under ICSID. 

II. EVEN IF THIS TRIBUNAL CONSIDERS RESPONDENT'S CONSENT AS AN OFFER, THE 

CLAIMANTS ACCEPTED IT IN DUE TIME UNDER ART. 71 ICSID 

42. Even if this Tribunal finds that RESPONDENT’s consent to ICSID arbitration in Art. 9 BITs does 

not constitute a binding obligation, it still has jurisdiction over this case. That follows due to the 

application of the other approach to a state consent, the “offer-and-acceptance” approach.  

Pursuant to said view, RESPONDENT’s offer to arbitrate was duly accepted by the CLAIMANTS in 

their Request for Arbitration. Therefore, consent was formed. Should the Tribunal find that 

arbitration requires express consent by the parties, the CLAIMANTS still informed RESPONDENT 

in due time. 

43. RESPONDENT alleges that its offer to arbitrate contained in the BITs could no longer be accepted 

from the moment it denounced the ICSID Convention.74  RESPONDENT bases its argument in the 

“offer-and-acceptance” doctrine. Said approach considers that the arbitration provision 

                                                
68 Nolan & Sourgens, pp. 11, 31. 
69 Nolan & Sourgens, p. 36; Nolan & Sourgens 2, p. 11. 
70 BlueBank Case, Separate Opinion, ¶42; Nolan & Sourgens, p. 59. 
71 Nolan & Sourgens 2, p. 59; Nolan & Sourgens, p. 28; ICJ, Nuclear Tests Case; Nguyen Quoc Dinh, Patrick 
Daillier, Alain Pellet, Droit International Public p. 365 (7th Ed. 2002); Rumeli Telekom Case,  ¶¶ 333-335. 
72 cf. Rodner & Estévez, p. 448; Gaillard, p. 3. 
73 Rodner & Estévez, p. 448; cf. Sourgens, p. 369. 
74 CR, p. 23, ¶5. 
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contained in a BIT is an offer.75 As such, the offer needs to be accepted by the investor.76 In case 

of denunciation of the convention, this approach can be interpreted in two different manners. 

44. First, based on art. 72 ICSID Convention, the host state’s offer would be rendered invalid. Thus, 

an acceptance by the investors would no longer be possible.77 RESPONDENT contends that this is 

how consent should work. However, this interpretation has been widely criticized by authors and 

tribunals because it overlooks the wording of Art. 71 ICSID Convention.78   

45. Second, the offer holds valid for six months after the receipt of denunciation. That follows from 

Art. 71 ICSID Convention, which states that the denunciation only takes effect six months after 

receipt of the notice of denunciation by the depositary.79 This provision establishes a legal 

certainty period for the investors and states to prepare for the final withdrawal of the 

Convention.80 An immediate effect, on the other hand, would render the six-month period 

deprived of meaning and would go against the interpretation principle of effet utile,81 which 

ensures that a treaty shall not be interpreted in a way that makes other provisions meaningless.82 

46. In casu, RESPONDENT contends that its denunciation of the ICSID also revoked its offer to 

arbitrate contained in the BITs, which could no longer be accepted.83 However, RESPONDENT 

fails to take into account that the offer to arbitrate was still effective when the CLAIMANTS 

accepted it. RESPONDENT’s receipt of the notice of denunciation occurred on the 5th January 

2018.84 Pursuant to Art. 71 ICSID Convention, the denunciation only took effect on the 5th July 

2018. The CLAIMANTS, on the other hand, filled their Arbitration Request on the 29th June 

2018,85  i.e., within the six-month period set forth in Art. 71 ICSID Convention. This means that 

RESPONDENT was still a Contracting State of the Convention and thus its offer could be accepted 

in order to form a mutual consent.86 That the Request for Arbitration was only registered in 16 

                                                
75 Schreur, Denunciation of the ICSID Convention and Consent, p. 356; Nolan & Sourgens, p. 17 et seq. 
76 ibid. 
77 Schreuer, Denunciation of the ICSID Convention and Consent to Arbitration, p. 360. 
78 Venoklim Case, ¶62; BlueBank Case, ¶119; Gaillard, p. 2; Sourgens, p. 373; Nolan & Sourgens, p. 36; Tietje, 
Nowrot & Wackernagel, p. 22; Rodner & Estévez, p. 449; BlueBank Case, Separate Opinion, ¶33. 
79 BlueBank Case, ¶119; Venoklim Case, ¶66. 
80 Venoklim Case, ¶63. 
81 BlueBank Case, ¶118. 
82 Fauchald, p. 317; cf. also: Noble Ventures v. Romania, ¶50; Pan America Case, ¶50; Salini Case, ¶95. 
83 CR, p. 23, ¶5. 
84 Ex. R1. 
85 CR, p. 20. 
86 Nolan & Sourgens, p. 34; Gaillard, p. 2. 
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July 2018 is solely due to the ICSID Secretariat administration.87 Hence, the CLAIMANTS still 

acted in due time and should not be prejudiced for such delay in the registration.88 

47. As a result, even if this Tribunal considers that Art. 9 BITs constitutes an offer, the CLAIMANTS 

properly accepted it within the six-month period established in Art. 71 ICSID Convention. In 

this sense, consent is formed and this Tribunal has jurisdiction over the present case.  

III. DENYING THE TRIBUNAL’S JURISDICTION WOULD HARM THE CLAIMANTS’ RIGHT TO 

ACCESS JUSTICE AND GO AGAINST THE ICSID CONVENTION’S PURPOSE 

48. Regardless of the approach chosen by this Tribunal, it would be contrary to the ICSID 

Convention’s purpose to admit RESPONDENT’s withdrawal as a reason to deny this Tribunal’s 

jurisdiction. That follows from the fact that the ICSID Convention provides a legal framework 

that ensures investors a neutral forum to settle their claims. RESPONDENT’s attempt to deny this 

Tribunal’s jurisdiction goes against the Convention’s purpose and deprive the CLAIMANTS’ the 

right to pursue their claims. Hence, RESPONDENT’s challenge should be rejected. 

C. THE CLAIMANTS ARE ENTITLED TO MULTI-PARTY ARBITRATION  

49. The CLAIMANTS are three companies that filed a Request for Arbitration jointly pursuant to Art. 

9 BITs.89 RESPONDENT challenges the joint submission of the proceedings arguing that it did not 

agree on a jointly submission of proceedings. The CLAIMANTS submit that this Tribunal has 

jurisdiction over this multi-party request. First, because the ICSID Convention allow the 

submission of multi-party proceedings (I.). Second, because the interpretation of the BITs also 

covers multi-party claims (II.). Third, CLAIMANTS’ claims are connected, thus hearing the claims 

apart could risk creating controversial awards (III.).  Fourth, it is an established practice in 

investment arbitration to pursue claims in a multi-party basis (IV.). 

I. THE ICSID CONVENTION EMBRACES THE SUBMISSION OF MULTI-PARTY PROCEEDINGS 

50. Neither the ICSID Convention nor the ICSID Arbitration Rules (AR) specifically addresses the 

multi-party issue. Nevertheless, Art. 44 ICSID Convention provides this Tribunal with the power 

to decide procedural questions not covered by the applicable rules.90 To better guide its analyses, 

the Tribunal should resort to the Working Paper #1 containing the current Proposals for 

Amendment of the ICSID Rules. That working paper is part of the amendment process launched 

                                                
87 CR, p. 21. 
88 BlueBank Case ¶115; Venoklim Case, ¶78. 
89 CR, p. 3, ¶1. 
90 Cf. Noble Energy Case, ¶190. 
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in October 2016 and aims to inform the discussions on amendment brought by the suggestions 

of the public.91 It addresses the modernization of ICSID procedure in several topics, including 

the issue concerning multi-party arbitrations.92 By analyzing the Working Paper #1, the Tribunal 

should hold that it has jurisdiction over the multi-party proceedings. 

51. The Working Paper states that although the Convention and the AR do not expressly address 

multi-party arbitration, “the ICSID Convention, AR and A(AF)R [Additional Facility Rules] already 

permit multi-party claims”.93 It also addresses that “[…] to date the current Rules have worked well for multi-

party cases” and that the few amendment proposals “are minimal”.94 The Working Paper concludes 

that the amendments now aim to “reaffirm that the rules apply in the same manner to a single claimant or 

respondent as they do to multiple claimants or respondents”.95 In this sense, ICSID’s proposed Arbitration 

Rule 2 (1) then specifies that the expression “party” may include “all parties acting as claimants or 

as respondents”. In this sense, this shows that ICSID Convention not only recognizes the 

possibility of multi-party proceedings, but also intends to reaffirm this practice through its 

provisions. Therefore, this Tribunal is invited to conclude that it has jurisdiction over the present 

case regarding the ICSID Convention.  

II. THE APPLICABLE BITS COVER MULTI-PARTY PROCEEDINGS 

52. Pursuant to Art. 31 VCLT, the interpretation of RESPONDENT’s BITs leads to the fact that they 

can comprise a plurality of claimants. The BITs include the sentence “a national of the other 

Contracting State” in the singular form.96 However, they cannot be interpreted as if they were 

limited to one single party on the claimant side. That follows due to the interpretation of the 

BITs pursuant to Art. 31 VCLT. 

53. The interpretation of treaties shall be guided by the rules set forth in the VCLT. Although 

RESPONDENT has not ratified the VCLT, it still applies. First, because the VCLT is recognized 

worldwide to reflect customary international law on treaties.97 Second, VCLT is consistently 

                                                
91 WP#1, ¶5. 
92 WP#1, ¶5; WP#1, Schedule 7, ¶1. 
93 WP#1, Schedule 7, ¶¶4,7. 
94 WP#1, Schedule 7, ¶4. 
95 WP#1, Schedule 7, ¶20. 
96 Art. 9 Tyrea-Kitoa BIT; Art. 9 Tyrea-Novanda BIT. 
97Cf. Tietje, Nowrot & Wackernagel, p. 13; Rodner & Estévez, p. 446; Cf. also: ICJ, Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory Case; ICJ, Case Concerning Kasikili/Sedudu Island (Botswana 
v. Namibia); WTO, Measures Affecting the Cross-Border Supply of Gambling and Betting ServicesCase. 
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applied by ICSID tribunals.98 Third, RESPONDENT is not a persistent objector to any of the 

VCLT rules.99  

54. Art. 31 VCLT aims to establish the true meaning of the text of the treaty. Following from it, in 

order to find the meaning of the BITs it is necessary to read them having recourse to their 

context, object and purpose.100 RESPONDENT’s BITs were concluded during a shift to a more 

open trade policy in the early 2000s, aiming to recognize “the reciprocal protection” given by the 

Contracting States as well as to establish a “fair and equitable treatment”.101 RESPONDENT 

legislation already comprised collective claims at the time RESPONDENT signed its BIT and thus 

such type of dispute is not exceptional or unfamiliar to it.102 The BITs address the term 

“nationals” interchangeably throughout the articles, often using “nationals”103 as well as the term 

“national”.104 Additionally, multi-party arbitrations were already common in arbitration practice at 

the time the BITs were concluded. Hence, this multi-party proceeding is comprised by 

RESPONDENT’s BITs and this Tribunal has jurisdiction over the present case. 

55. Furthermore, RESPONDENT’s BITs are not incompatible between then. To the contrary: Tyrea-

Kitoa BIT is a verbatim version of Tyrea-Novanda BIT.105 Thus, even though the CLAIMANTS 

base their case in two bilateral investment treaties as RESPONDENT argues, there is no distinction 

between the protections granted by RESPONDENT’s treaties to CLAIMANTS’ investments. In any 

case, resolving a dispute from different claimants in a single proceeding does not mean merging 

applicable laws or remedies.106 In this regard, awards rendered by other tribunals confirm that the 

particularities of each claimant are to be properly taken into account on the merits phase.107  

56. Consequently, the CLAIMANTS are entitled to submit their claim jointly regardless of the 

application of different BITs. RESPONDENT consented to arbitrate this dispute in both BITs and 

no limitation was imposed as to multi-party proceedings, as well as the similarity between the 

BITs conduct to the fact that claimants are to be equally protected under RESPONDENT’s treaties.  

                                                
98 Fauchauld, p. 314; see e.g. CSOB v. Slovakia, ¶57, Tokios Tokelés v. Ukraine, ¶¶27, 38, 75, 85; CMS v. Argentina 
¶360; Noble Energy Case, ¶¶50, 55. 
99 PO2, ¶6. 
100 Giovanni Case, ¶270. 
101 CR, p. 48, ¶2; Tyrea-Novanda and Tyrea-Kitoa BIT, Preamble. 
102 PO2, ¶8; cf. also: Ambiente Ufficio Case, ¶133. 
103 Cf. e.g. Arts. 1, 2 and 3 Tyrea-Novanda BIT and Tyrea-Kitoa BIT. 
104 Cf. e.g. arts. 8, 9(1) Tyrea-Novanda BIT and Tyrea-Kitoa BIT. 
105 CR, p. 59. 
106 WP#1, Schedule 7, ¶16. 
107 Ambiente Ufficio, ¶162; Noble Energy Case, ¶206; Martinezand Pekar, p. 368; cf. also: Guaracachi Case, ¶345. 
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III. THE CLAIMANTS’ CLAIMS ARE CONNECTED AND HEARING THE CLAIMS APART COULD RISK 

CREATING CONTROVERSIAL AWARDS 

57. The CLAIMANTS provide this Tribunal with identical circumstances that enable the joint hearing 

of the proceedings.108 In light of that, the relation between the CLAIMANTS’ case fulfill the 

requisites necessary for this Tribunal to treat them together as one single dispute. Consequently, 

proceeding otherwise would severally risk creating contradictory awards concerning identical 

claims and discredit the investment arbitration system. 

58. Tribunals considering whether a multi-party claim can be maintained have taken into account 

various factors, including whether: (i) the underlying facts are the same; (ii) the claims are 

affiliated; (iii) the challenged measures are the same; (iv) the same respondent is named; (v) the 

remedies sought are aligned and (vi) a single dispute exists.109   

59. In casu, CLAIMANTS’ case meets all these considerations as: (i) the underlying facts are the same 

since the CLAIMANTS share a single vision regarding the facts, as they established their business in 

RESPONDENT’s country at the same period and throughout their investments have suffered from 

the same illegal acts committed by RESPONDENT;110 (ii) the claims are affiliated since the 

CLAIMANTS are in the same digital market and had their websites i.e. their investments blocked by 

RESPONDENT’s governmental measures;111 (iii) the challenged measures are the same as 

CLAIMANTS complain about the same illegality which RESPONDENT has committed against them 

all, i.e. the expropriation of CLAIMANTS’ investments without due compensation;112 (iv) only one 

respondent is named, namely the Republic of Tyrea;113 (v) the remedies sought by CLAIMANTS are 

exactly the same and aim the same goal, which is the due compensation of their investments.114 

All of these key circumstances point to (vi) the existence of a single dispute albeit in violation of 

two different BITs that, in fact, contain the exact same set of rules.115 Therefore, the fulfilment of 

all factors shows that CLAIMANTS’ claims are connected and able to be jointly heard by this 

Tribunal. 

                                                
108 CR, p. 3, ¶1 et seq. 
109 WP#1, Schedule 7, ¶13; Ambiente Ufficio Case, ¶161; Flughafen Case, ¶405; Guaracachi Case, ¶338; Noble Energy Case, 

¶192 et seq; Giovanni Case, ¶292. 
110 CR, p. 50, ¶¶10, 15, 19 and 21; CR, p.3, ¶4 et seq; Cf. also Flughafen Case, ¶405. 
111 CR, p. 52, ¶21. 
112 Exh. C2, C3, C4 and C5; CR, p. 4, ¶9 et seq; Ambiente Ufficio Case, ¶161. 
113 CR, p. 3, ¶1. 
114 CR, p. 6, ¶18. 
115 Cf. Giovanni Case, ¶292; Guaracachi Case, ¶338; Flughafen Case, ¶405; Tyrea-Kitoa and Tyrea-Novanda BITs. 
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60. Furthermore, hearing claimants’ case apart might lead to numerous drawbacks. First, there is an 

increase of costs and waste of resources, even for RESPONDENT, as it would have to defend itself 

many times against identical claims.116 CLAIMANTS’ costs would also increase as their third-party 

funding agency required the joint submission of claims to finance the costs of arbitration.117 

Second, separating the claims creates the risk of contradictory decisions or inconsistency of 

outcomes, including intellectually incompatible results. That would lead to a loss of credibility 

and confidence of investment arbitration before the users and governments.118 In this sense, this 

Tribunal should consider that there is no reason to believe that the parties’ rights would be 

prejudiced by a single procedure.119 Rather, proceeding in a multi-party basis would in fact lead to 

an arbitration that is more efficient and consistent with due process.120 

IV. IT IS AN ESTABLISHED PRACTICE IN INVESTMENT ARBITRATION TO PURSUE CLAIMS IN A 

MULTI-PARTY BASIS 

61. In its Response to the Request for Arbitration, RESPONDENT fails to provide any legal grounds 

to its objection to having a multi-party arbitration. That follows from the fact that ICSID 

previous cases dealing with such an issue have upheld their jurisdiction over the multi-party 

claim. Legal baseless objections, such as those brought by RESPONDENT, have been refused. 

62. Pursuant to Art. 44 ICSID Convention, tribunals have an inherent power to resolve procedural 

questions that are not covered by the Convention nor the Arbitration Rules.121 Despite its wide 

powers, however, reference to other legal documents such as ICSID’s prior cases is a standard 

feature in most tribunals in an attempt to establish a coherent body of law.122 Thus, tribunals 

should pay due consideration to earlier decisions of other international tribunals while resolving 

procedural questions in order to contribute to the harmonious development of investment law 

towards certainty of the rule of law.123 

63. Arbitrations jointly submitted by multiple claimants such as in the present case are an established 

practice in ICSID. Since ICSID’s foundation, claims pursued by more than one party have been a 

common feature in ICSID proceedings and the number of claimants has been ranged, involving 

                                                
116  Kauffmann-Kohler, pg.4; Flughafen Case, ¶405; Giovanni Case, Concurring Opinion, ¶9; WP#1, Schedule 7, ¶¶1, 2. 
117 CR, p. 53, ¶24. 
118 Kauffmann-Kohler, p. 4; Flughafen Case, ¶405; Noble Energy Case, ¶193. 
119 Noble Energy Case, ¶193. 
120 Martinez and Pekar, p. 368; Noble Energy Case, ¶193; Giovanni Case, Concurring Opinion, ¶9. 
121 Schreuer, Art. 44, ¶54. 
122 Reinisch, pp. 1, 15; Schreuer, Art. 44, ¶¶53, 54; El Paso Case, ¶39. 
123 Ibid.; cf. also: Saipem Case, ¶67; Noble Energy Case, ¶50; 
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from two claimants to 137 claimants.124 A study conducted by the ICSID Secretariat on the 

Amendment of its Rules revealed that about 40% of all ICSID Cases have involved multiple 

claimants, which is confirmed by other authors.125 Tribunals addressing the multi-party issue have 

also reviewed these numbers and concluded in their reasoning that it manifests that multi-party 

arbitration is a common characteristic in ICSID arbitration.126 Such as in the present case, some 

multi-party claims also rely on multiple sources of consent, including different BITs127. Moreover, 

in the few cases in which an objection to the multi-party claim was raised  it has been rejected128. 

This illustrates how host-states have been unsuccessful when objecting to multi-party 

arbitration.129 Therefore CLAIMANTS should be allowed to proceed jointly and RESPONDENT’s 

objection should be rejected. 

  

                                                
124 Commision and Moloo, ¶9.67 and 9.68. 
125 WP#1, Schedule 7, ¶8; cf. also: Commision and Moloo, ¶9.69; Martinez and Pekar, p. 367. 
126 Ambiente Ufficio Case, ¶135; Giovanni Case, Concurring Opinion, ¶5. 
127 Kauffmann Kohler, pg. 4; WP#1, Schedule 7, ¶10; see e.g., Oko Pankki Oyj Case; Flughafen Case. 
128 Said analysis was conducted by the ICSID Secretariat during the amendment process of its rules  and published in 
the Working Paper #1. Cf. WP#1, Schedule 7, ¶15; see e.g., Noble Energy Case, ¶¶186-207; Ambiente Ufficio Case; 
Flughafen Case. 
129 Martinez and Pekar, p. 365; Commision and Moloo, 9.70. 
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ARGUMENTS ON MERITS 

64. On the 12th January 2018, RESPONDENT enacted the Law 0808-L.130 According to this law, the 

social networks in Tyrea should provide access to users’ personal details and messaging when 

requested by RESPONDENT.131 In addition, they should develop and implement an algorithm in 

order to filter potentially prejudice content.132 The algorithm was due to be implemented on the 

21th February 2018.133 The CLAIMANTS' complied with all the requirements within the deadline.134   

65. In spite of that, on the 28th of February 2018, the 1st of March 2018 and the 2nd of March 2018, 

RESPONDENT blocked CLAIMANTS' social networks.135 According to RESPONDENT, the 

algorithms provided by the CLAIMANTS' were not suitable.136 However, the expropriation 

happened in less than 10 days after the deadline day.137 This means that RESPONDENT did not 

even have enough time to run tests.  

66. The blocking of CLAIMANTS’ website amounts to indirect expropriation, as a consequence of Art. 

6 BITs and international law (D). In addition, RESPONDENT’s measures violated the Fair and 

Equitable Treatment set forth in Art. 3 (1) BITs (E).  As a consequence of RESPONDENTs' 

violations of the BITs, the CLAIMANTS' are entitled to compensation, which shall be calculated by 

the Discounted Cash Flow Method (F). 

D. RESPONDENT’S MEASURES CONSTITUTE AN UNLAWFUL 

EXPROPRIATION OF THE CLAIMANTS' BUSINESSES 

67. Even though RESPONDENT's blocking did not prevent the CLAIMANTS from physically accessing 

its property, the measure amounts to indirect expropriation. According to the BITs, business 

expropriation is allowed and shall take place only in very specific circumstances. Those 

circumstances were not met in the case at hand. As RESPONDENT’s measures fail to meet the 

requirements set forth in Art. 6 BITs, they constitute a violation of the BITs (I.).  In any case, 

these measures characterize an unlawful expropriation according to the international practice 

(II.). 

 

                                                
130 Ex. C2, p. 8. 
131 Ex. C2, p. 8, ¶2. 
132 Ex. C2, p. 8, ¶1. 
133 CR, p. 52, ¶19. 
134 Ibid. 
135 Ex. C4, p. 11. 
136 CR, p. 52, ¶21. 
137 Ibid. 
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I.  RESPONDENT'S MEASURES CONSTITUTE A VIOLATION OF ART. 6 BITS         

68. Art. 6 BITs set forth the requirements in order to have a lawful expropriation. According to said 

provision, measures that deprive the investors of its property can only be taken in very specific 

circumstances. Those requirements are cumulative, as the wording of the law reads that no 

interference shall happen "unless the following conditions are complied with."138 The CLAIMANTS submit 

that none of these conditions were met, since: first, RESPONDENT's measures were not taken in 

public interest (1.). Second, the measures were not taken under due process of law (2.). Third, the 

measures were not neutral; rather, they were discriminatory (3.). Lastly, the measures were not 

accompanied by just compensation (4.). Therefore, RESPONDENT violated all of the requirements 

and thus failed to comply with Art. 6 BITs. 

1.      RESPONDENT's measures were not taken in public interest 

69. RESPONDENT argues that the blocking of the CLAIMANTS’ social media platforms were aimed 

exclusively at safeguarding RESPONDENT’s public order.139 However, the activity of social 

networks are related to the international recognized principle of freedom of speech. The public 

order of RESPONDENT was never threatened by the CLAIMANTS. Rather, the measures taken by 

the RESPONDENT are an oppressive political strategy to establish control over its population.  

70. With the rise of social media, several oppressive government measures have been reported and 

condemned by international tribunals. The multinational internet specialist Google suffered 

censorship and cyber-security over its activity in China.140 Venezuela managed to block or restrict 

access to a range of websites.141 Turkey struck a multi-Billion Dollar tax on a local broadcasting 

empire.142 The investment arbitration reporter, Luke Eric Peterson, highlighted some potential 

tensions, including the need for states to balance the rights of citizens to speak and protest – 

including in opposition to certain controversial foreign investment projects – and the protections 

owed to foreign investors, including full protection and security.143 

                                                
138 CR, p. 56, Art. 6. 
139 CR, p. 24, ¶8. 
140 Branigan, Tania. (2010, Jan, 13). “Google challenge to China over censorship”. Retrieved from: 
https://www.theguardian.com/technology/2010/jan/13/google-china-censorship-battle 
141 Harwell, Drew. Zuñiga, Mariana. (2019, Apr 30) The Washington Post, 30 Apr 2019. “Social media remains key 
to Venezuela’s opposition, despite efforts to block it”. Retrieved from: 
https://www.washingtonpost.com/technology/2019/04/30/social-media-remains-key-venezuelas-opposition-
despite-efforts-block-it/ 
142 Thomson Reuters, 29 Aug 2019; Peterson, Kluwer Blog. 
143 Peterson, p. 28. 
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71. In the Tokios Tokeles v. Ukraine case, the ICSID tribunal warned that a state would breach its 

obligation to provide fair and equitable treatment if the state targeted and harassed a foreign-

owned publisher “for its impertinence in printing materials" opposed to the governing regime.144 

Likewise, a leading investor-state decision defined the scope of public interest in relation to the 

expropriation claims. In that award, the tribunal held that changes to general legislation in the 

absence of a stabilization clause are not prevented by the fair and equitable treatment standard if 

they do not exceed the exercise of the host State’s normal regulatory power in pursuance of a 

public interest. It also held that the legislative changes do not amount to expropriation as long as 

they do not modify the regulatory framework relied upon by the investor at the time of its 

investment “outside of the acceptable margin of change”. In sum, it concluded that the state police 

power cannot be a defense against expropriation.145  

72.  In ADC v. Hungary, the tribunal held that the basic international law principles recognize that 

while a sovereign State possesses the inherent right to regulate its domestic affairs, the exercise of 

such right is not unlimited and must have its boundaries.146 The ratio provided by these leading 

cases should also be applied to the present case. Considering this, RESPONDENT's measures 

should be considered as an abuse of state police and sovereign and not a matter of public order. 

Therefore, it shall not be excused by its allegations pertaining to public interest.  

2.  The measures were not taken under due process of law 

73. The requirement of due process of law was not met. According to international practice, in order 

to have due process it is required that first, the measures are taken according to specific 

proceedings established in domestic legislation. Second, the investor shall have to opportunity to 

get its case reviewed by an independent body.147 Third, it is required that the process is not 

tainted by arbitrariness. In ELSI v. USA, the International Court of Justice defined arbitrariness 

as “a wilful disregard of due process of law, an act which shocks, or at least surprises, a sense of juridical 

propriety”.148 In ADC v. Hungary, the court decided similarly.149 

74. It further stated that some mechanisms were required, like: reasonable advance notice, fair 

hearing and preservation of the investors' right to an independent opinion.150  In the case at hand, 

                                                
144 Tokios Tokeles v. Ukraine, p. 52, ¶ 123. 
145 Morris v. Uruguay, p. 126, ¶ 433. 
146 ADC Affiliate v. Hungary, ¶ 423. 
147 UNCTAD Series, Expropriation, p. 36. 
148 ELSI v. USA, ¶ 128. 
149 ADC v. Hungary, ¶ 435. 
150 Ibid. 
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RESPONDENTs' measures came as a surprise. No advance notice took place. The CLAIMANTS' 

were never heard neither held the chance to resort to an independent tribunal. Thus the due 

process of law requirement was not met. 

3. The measures were discriminatory  

75. While the CLAIMANTS' had their businesses blocked, RESPONDENT's state owned social media 

and another national social media service were still accessible.151  This conduct constitutes a 

violation of the national treatment standard. As a consequence, RESPONDENTs' measures are 

discriminatory. 

76. When dealing with treatment of foreign investors, the most common form of discrimination is 

the one based on the nationality.152 However, as held by the tribunal in Lauder v. The Czech 

Republic, the discrimination does not rely on domestic law: it can occur even when domestic law is 

not violated, since the applicable standard is the international one. In fact, the domestic law can 

even contain a discriminatory provision. Therefore, this should not be the standard.153 When 

evaluating if a measure was discriminatory or not, one shall consider if effects.154 

77. The discrimination encompasses the national treatment and most-favored-nation treatment.155 

For the case at hand, the national treatment is important. The national treatment standard 

establishes that no foreign investor can be treated in a less favorable way than a national one.156 

In ADC v. Hungary the tribunal found that RESPONDENT's measures were discriminatory against 

the claimants because they favored respondent's appointed operator.157 The tribunal also 

explained that it does not matter whether all the foreigners’ investors were submitted to the same 

consequences. All foreigners’ investors shall be compared with the national ones.158 

78. The CLAIMANTS submit that RESPONDENT violated the national treatment standard. In the case 

at hand, RESPONDENT blocked the CLAIMANTS' websites, making their businesses there 

meaningless.159 However, other social media were not affected by the blocking. For example, 

TruthSeeker.ty, created by RESPONDENT in 2014,160 was not blocked.161 Actually, according to the 

                                                
151 CR, p. 53, ¶ 22. 
152 Dolzer & Schreuer, VII, p. 176. 
153 Lauder v. The Czech Republic, ¶ 220; LG&E v. Argentina, ¶ 146. 
154 Siemens v. Argentina, ¶ 321. 
155 Dolzer & Schreuer, VII, p. 177. 
156 Dolzer & Schreuer, VII, p. 178. 
157 ADC v. Hungary, ¶ 442. 
158 Ibid. 
159 Ex. C4, p. 11; Ex. C5, p. 12. 
160 CR, p. 50, ¶ 13. 
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Tyrean digital daily newspaper, Tyrea did not shut down TruthSeeker "for being reluctant to terminate 

its own creation".162 Thus, RESPONDENT favored its own business to the detriment of international 

investors. RESPONDENTs' behavior constitutes a violation of the international treatment standard 

and, therefore, its actions amount to a discriminatory measure. Thus, the Tribunal should hold 

the same conclusion as in ADC v. Hungary. 

4.  RESPONDENT did not pay the due compensation required 

79. According to Art. 6 BITs, any measures that deprive the investors of their business shall be 

accompanied by the payment of just compensation.163 The wording also establishes that the 

compensation shall be effective, without due delay and in the CLAIMANTS' currency.164 In such a 

scenario, it is also widely recognized in international law that prompt compensation is required.165  

80. In the case at hand, RESPONDENT did not pay any compensation. Rather, it just blocked 

CLAIMANTS' website overnight and never managed to provide any assistance to the 

CLAIMANTS.166 Therefore, the third requirement of Art. 6 BIT was not met. 

II. ACCORDING TO INTERNATIONAL PRACTICE, RESPONDENT'S MEASURES AMOUNT TO 

INDIRECT EXPROPRIATION OF THE CLAIMANTS' BUSINESS 

81. One thing is enough to highlight the difference between formal/direct and unlawful/indirect 

expropriation: the property title. On the formal/direct expropriation, the investor property is 

formally affected. On the other hand, in the unlawful expropriation the title is left untouched, 

however the investor cannot use its assets in a meaningful way.167 The idea of expropriation 

extents to immaterial property as well as to any investment (1.). In the case at hand, the 

CLAIMANTS' could no longer profit or use its business in a meaningful way due to RESPONDENTs' 

measures (2.) Further, although there is neither uniform nor clear definition of what constitutes 

an indirect expropriation,168 some requirements should be used to evaluate whether an indirect 

expropriation took place. So, if this tribunal adopts a strict approach of analysis, it should find 

that all the requirements are met in the case at hand (3.).  

                                                                                                                                                   
161 CR, p. 53, ¶ 22. 
162 Ibid. 
163 CR, p. 56, Art. 6 (c). 
164 Ibid. 
165 Dolzer & Schreuer, VI, p. 91; UNCTAD Series, Expropriation, p. 40; cf. Dolzer & Schreuer, VI, p. 91 
166 CR, p. 52, ¶ 21. 
167 Dolzer & Schreuer, VI, p. 92. 
168 UNCTAD Series, Expropriation, p. 56. 



Team Barwick 
 
 

- 24 - 
 

1. The Claimant’s advertising contracts and “pro” subscriptions are investments 

according to Art. 1 BITs and can be object to expropriation 

82. The CLAIMANTS' advertising contracts and "pro" features are investments according to Art. 1 

BITs. As such, pursuant to Art. 6 BIT they can be object to expropriation.169 In addition, it 

follows from international practice that immaterial investments can also be expropriated. 

RESPONDENT, on the other hand, alleges the CLAIMANTS' advertising contracts and pro 

subscriptions "are not assets susceptible to expropriation".170  That is untrue. Since the advertising 

contracts and the "pro" subscriptions are investments, should the Tribunal understand that they 

can be expropriated. 

83. First of all, according to Art. 1 BITs, investments might inter alia be: movable property; any right 

in rem in respect of every kind of asset as well as any title to money, assets and any other 

performance that has an economic value.171 Since CLAIMANTS' extract their profit from the 

contracts they signed (with companies for advertising and with users for services), those features 

are investments under the BITs. Moreover, nowadays many companies rely on similar futures in 

order to generate profits. YouTube generates revenue per thousand views (CPM).172 Instagram 

and Facebook use advertises.173 LinkedIn sells pro features.174 It is a market just like any other.  

84. Second, Art. 6 BITs establishes that any investments can be expropriated.175  This is also adopted 

in international practice, according to which contractual rights can also be expropriated.176 In 

Bayindir v. Pakistan, Bayindir entered into an agency contract with Pakistan to build a six lane 

motor-way project,177 under Pakistan-Turkey BIT (1995). The ICSID tribunal adopted a broad 

concept of expropriation, which included immaterial property even outside the nationalization.178 

Therefore, Contractual rights can "be subject to an interference amounting to expropriation".179 The same 

decision was reached by the tribunal in Tokios Tokelės v Ukraine. The tribunal held that all business 

                                                
169 CR, p. 56, Art. 6. 
170 CR, p. 24, ¶ 7. 
171 CR, p. 54, Art. (1). 
172Rosenberg, Eric. (2008, Oct 7). “How YouTube Ad Revenue Works”. Retrieved from 
https://www.investopedia.com/articles/personal-finance/032615/how-youtube-ad-revenue-works.asp 
173 Black, Erin. (2019, Apr 2). “How Facebook makes money by targeting ads directly to you”. Retrieved from 
https://www.cnbc.com/2019/04/02/how-facebook-instagram-whatsapp-and-messenger-make-money.html 
174Anders, George. (2012, Jun 27). “How LinkedIn Has Turned Your Resume Into A Cash Machine”. Retrieved 
from https://www.forbes.com/sites/georgeanders/2012/06/27/how-linkedin-strategy/#2f08d204494d 
175 CR, p. 56, Art. 6. 
176 Dolzer & Schreuer, VI, p. 115 et seq. 
177 Bayindir v. Pakistan, ¶ 10. 
178 Bayindir v. Pakistan, ¶ 440. 
179 Bayindir v. Pakistan, ¶ 441. 
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operations related to the physical property, including contractual rights, are encompassed by the 

concept of investments.180  

85. Likewise, in the ICSID case Metalclad v. Mexico, the tribunal held that according to the NAFTA 

rules, expropriation does not require "deliberate and acknowledged takings of property", but also 

includes the interference in the use of the property that has "the effect of depriving the owner, in whole or 

in significant part, of the use or reasonably-to-be-expected economic benefit of property even if not necessarily to the 

obvious benefit of the host State".181 The NAFTA provision applied in the case shares the same 

requirements as the BITs of this case. 

86. Hence, the notion of investment embraces advertising contracts and “pro” subscriptions as 

expropriation is not limited to material property. Consequently, this Tribunal should hold that the 

CLAIMANTS’ features are investments susceptible to expropriation, as RESPONDENT in fact did. 

2. As a consequence of RESPONDENT's measures, CLAIMANTS' property was rendered 

useless 

87. When the CLAIMANTS' opened regionals back offices in Tyrea, they intended to develop the 

Tyrean users’ experience.182 After the blocking, the Tyrean population could no longer access 

CLAIMANTS' platforms. Only a few people in Tyrea were able to bypass RESPONDENT’s block 

through the use of VPNs.183 The CLAIMANTS then lost the "pro" feature subscription as well as 

the advertising contracts. Besides the loss of assets, after RESPONDENT blocked CLAIMANTS' 

website the regional back offices were rendered useless, as their sole purpose was to provide a 

better experience for the regional users. So, it does not matter if CLAIMANTS kept the property; 

what matters are the effects arisen out of RESPONDENTs' actions. Since CLAIMANTS' were 

deprived from their investments, this Tribunal should find that an unlawful expropriation took 

place. 

88. Nowadays it is generally accepted that measures that affect the investor’s property are considered 

expropriation even when the investor retains the title of the property.184 That follows from the 

fact that some measures might render the investor business useless/invaluable. In this sense, 
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tribunals have focused on the effect of the measures taken by the host state, not in the formal 

terms.185  

89. In light of that, in ITT Industried Inc v Iran the tribunal held that measures taken by the host state 

would lead to expropriation if the investor was deprived of "fundamentals right of ownership, use and 

enjoyment or management of the business".186 In the same sense, the tribunal of Starrett Housing v Iran 

found that if measures taken by the host state affect the property enough to render them useless, 

the property might have been expropriated.187 Likewise in CMS v. Argentina, the ICSID tribunal 

emphasized that the crucial point is to determine whether the enjoyment of the investor’s 

property had been neutralized.188 Other tribunals shared these premises: Telenor v. Hungary;189 

Tecmed v. Mexico;190 Sporrong and Lönnroth v. Sweden;191 RFCC v. Morocco.192   

90. In casu, RESPONDENT alleges that the CLAIMANTS' "physical assets in Tyrea remain intact" and that if 

the CLAIMANTS do not use them to produce profits it is due to "CLAIMANTS' own business decision 

to wind down all operations in Tyrea".193 RESPONDENT attempts to paint an inaccurate picture of the 

situation. First of all, the CLAIMANTS' never had the chance to decide whether they would or not 

wind down operations in Tyrea; RESPONDENT decided for them. RESPONDENT destroyed 

CLAIMANTS' virtual assets by blocking their websites. Second, although the physical assets i.e. the 

offices remained untouched in Tyrea, they were rendered useless as their goal was to provide 

Tyrean users a better experience. When RESPONDENT deprived the CLAIMANTS from their users, 

it also deprived them of having a meaningful regional office. In light of the consequences, should 

the Tribunal held that an unlawful expropriation took place. 

3.   The requirements for unlawful expropriation are met in the case at hand       

91. Even if this Tribunal understands that the grounds presented so far are not enough to decide 

whether an unlawful expropriation occurred, it should analyze the requirements established in 

international law. According to international practice, three topics should be analyzed to assess 

whether unlawful expropriation happened. First, the economic impact of the measure. Second, 
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the interference with investor’s expectations. Third, the nature, purpose and character of the 

measure taken by the host state.194 All these requirements are fulfilled in the present case.  

92. First, the impact of the measure consists in the impact that the actions taken by the host state 

provoke in the investors' assets.195 As analyzed, the measure is considered an illegal expropriation 

if the investors' property is rendered meaningless. The CLAIMANTS already demonstrated that this 

requirement was met.196  

93. As an alternative to the first criterion, tribunals have also understood that loss of control (by 

means of ownership or management) is equivalent to the loss of value.197 For example, in Sedco v. 

National Iranian Oil Co.198, the tribunal understood that expropriation occurred because the Iran 

appointed directors to claimants' companies.  Those directors managed the foundlings and put 

the claimant aside. The same conclusion was held on ITT Industries v. Iran.199 In said case, Iran 

appointed managers to run claimants' business. The tribunal understood that Iran's actions 

amounted to expropriation. In casu, the Law 0808-L promulgated by the RESPONDENT 

determined inter alia that the social networks should provide access to the authorities to personal 

data and correspondences between users. 

94. By this measure, RESPONDENT not only limited the freedom of speech in Tyrea, but also 

guaranteed that the government would have promptly access to all the data of CLAIMANTS' 

clients. Thus, although not a necessary requirement, the CLAIMANTS' also lost control of their 

business.  

95. The second factor is the interference with investor’s expectations. Here, it is necessary to evaluate 

if the measures taken by the host state are beyond an investors reasonable expectations.200 To that 

the particularities of the host state commitments as well as assurances provided by it shall be 

considered.201  

96. CLAIMANTS' expectations concerning business in Tyrea could not be higher. Just after emerging 

from  a Civil War in 2012,202 the Republic of Tyrea approved a law to liberalize social media in 
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the country.203 Tyrea, however, considered that changing its law was not enough. In order to 

attract investors, it sponsored an international conference for social media platforms and internet 

providers.204 Tyrea sold itself for the world as a new Republic, which wanted to enhance the 

democratic values by providing freedom of speech to all of its citizens. CLAIMANTS' believed in 

this marketing. Therefore, CLAIMANTS' had legitimate expectations that Tyrea would not impose 

censorship, as it did.  

97. Third, the nature, purpose and character of the measures taken by the host state shall be 

considered. It is widely recognized in international law that states have the right to enact 

legitimate regulations which can interfere with property rights.205 However, it is crucial to evaluate 

whether the nature of the measure really pursues a legitimate objective. To that, e.g. non-

discrimination, due process and proportionality shall be considered.206 In the case at hand, 

RESPONDENTs' measures not only were discriminatory207 but also lack a legitimate purpose, as 

RESPONDENTs' real aim was to limit the freedom of speech.208 Since the measures taken by 

RESPONDENT were illegitimate, the requirement is met.  

98. Therefore, the application of the test to verify whether the measures taken by the host state are 

either legitimate or an unlawful expropriation shows that CLAIMANTS' business were unlawful 

expropriated.   

E. RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT 

STANDARD CONTAINED IN ART. 3 (1) BITS 

99. RESPONDENT has undertaken measures that effectively bar CLAIMANTS from operating their 

businesses in Tyrea. The measure of blocking access to CLAIMANTS websites constitutes a breach 

of the Fair and Equitable Treatment Standard (hereafter: "FET"). Tribunals have found that 

there is no established precise definition of the FET standard.209 There is also no clear academic 

consent as to the meaning of the FET standard.210 The CLAIMANTS submit that a definition of 

the standard developed by the Tribunal on the Tecmed v Mexico211 case is to be applied. According 

to this standard, the FET agreement of the BITs is to be interpreted autonomously, taking its 

                                                
203 CR, p. 48, ¶3; Ex. C2, p. 8. 
204 CR, p. 48, ¶5. 
205 Dolzer & Schreuer, VI, p. 90 et seq. 
206 UNCTAD, Expropriation, p. 78. 
207 Cf. supra 76 et seq. 
208 Cf. supra 70 et seq. 
209 Cf. e.g. Waste Management Case. 
210 Muchlinski, p. 625; Salem, pp. 579-626. 
211 Tecmed v. Mexico, ¶ 154. 



Team Barwick 
 
 

- 29 - 
 

into account, the ordinary meaning of its text, international law and good faith. 212 This definition 

was adopted by the tribunal in the MTD v. Chile case and closer described by the addition of 

several requirements, such as good faith, due process, non-discrimination and proportionality.213 

This definition of the FET standard has also been used by multiple future arbitral tribunals.214 

The standard names various fundamental elements. Any breach of just one requirement shall 

amount to a breach of the FET standard. CLAIMANTS submit that RESPONDENT has breached 

the FET standard by violating: first, the legitimate expectations of CLAIMANTS (I.). Second, the 

element of non-discrimination encompassed by the FET (II.). Third, the requirement of 

proportionality (III.).  

I. THE CLAIMANTS LEGITIMATE EXPECTATIONS WERE FRUSTRATED BY  RESPONDENT’S 

MEASURE  

100. The CLAIMANTS were entitled to rely on expectations based on RESPONDENTs legal framework 

and official representations made by the RESPONDENT. When the CLAIMANTS' decided to invest 

in Tyrea, they took into consideration Tyrea's legal framework, which was considered "reasonably 

satisfactory"215. This feeling of security was strengthened by some of Tyreas' public figures, 

including a conference to attract investors. RESPONDENT is obliged, by virtue of the inclusion of 

the FET standard in Art. 3 (1) BITs, to avoid the frustration of the CLAIMANTS reasonable 

expectations.216  The same requirement is found in international investment practice. The tribunal 

in the Saluka v. Czech Republic case examined multiple requirements used by other tribunals before, 

and concluded that the legitimate expectation is assumed as an obligation for the host state when 

the FET standard is agreed upon in the BIT.217 Thus an investor under the BIT is entitled to 

expect to not receive “manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational 

policy), or discriminatory (i.e. based on unjustifiable distinctions)” treatment.218 The CLAIMANTS submit 

that RESPONDENT laid down grounds for the CLAIMANTS to develop basic expectations219 and 

were entitled to expect that RESPONDENT would act in a manner that they were obliged by 

through the effect of the BITs.  
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101. In the case at hand, RESPONDENT created grounds for the CLAIMANTS to form basic 

expectations by introducing the Media Law on the 10 of September 2013.220 On the same day 

the spokesperson of RESPONDENT’s parliament talked about Tyrea as an opportunity for social 

media as a new market and stated that the new Media Law is expected to establish a base for 

“the advent of such prominent players and for fruitful collaboration with them in the future”.221 What is more, 

at an international conference titled “A New Web Era in Tyrea, which was sponsored by the 

Tyrean government, another government official of Tyrea said that “we declare with absolute certainty 

that a new internet era has begun for Tyrea and that we will do our absolute best to facilitate the establishment and 

use of new internet possibilities for the people of Tyrea".222  Additionally, RESPONDENT went completely 

backwards on its policies of loosening control over the media and liberalising the internet by the 

inclusion of a means to receive private data from users of the CLAIMANTS platforms.223 

Therefore, RESPONDENT created the grounds for the CLAIMANTS legitimate expectations with its 

action inviting investors of the CLAIMANTS’ industry to invest in Tyrea and look at it as a newly 

opened market with a newly regulated freedom for media. 

102. Not only did Responded create a legitimate expectation, the CLAIMANTS could rely on it, as they 

portrayed due diligence before making the investment. CLAIMANTS have approached 

RESPONDENTs embassies to inform themselves about the investment climate in Tyrea.224 

Additionally, CLAIMANTS analyzed the legal framework thoroughly and their analysis was 

corroborated by the statements made by RESPONDENTs government officials and the 

introduction of the new Media Law.225 Thus, CLAIMANTS acted with due diligence before 

making their investment in Tyrea and could expect to rely upon the legal framework at the time 

of making their investment to be reasonably stable. 

103. RESPONDENT frustrated the CLAIMANTS legitimate expectations by reverting its position on 

investor friendliness, liberalizing of the internet and the loosening of control over the media and 

press. 
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II. RESPONDENTS MEASURES WERE DISPROPORTIONATE AND INCONSISTENT TO THE 

ALLEGED OBJECTIVE  

104. RESPONDENTs' actions are inconsistent and the measures to impair the CLAIMANTS’ business that 

were disproportionate to its alleged objective. Blocking of the CLAIMANTS’ websites compares to 

an ultima ratio measure which was not necessary in the case at hand. The Tribunal in the Tecmed 

v Mexico found that the principle of proportionality is part of the FET standard.  Likewise, the 

tribunal in MTD v. Chile held that FET encompasses standards as good faith, due process, non-

discrimination and proportionality.  Also, as was held in Saluka v. Czech Republic, FET standards 

require that the host state acts in a consistent manner.   

105. In the case at hand, RESPONDENTs' measures were neither consistent nor reasonable. 

RESPONDENT argues that the blocking of the CLAIMANTS’ websites was a reasonable and valid 

exercise of RESPONDENT’s regulatory powers.  This argument is untrue. First, RESPONDENT 

acted inconsistently by reducing the deadline for the implementation of the algorithm 60 to 45 

days.  If RESPONDENT really wanted its investor to produce the best material possible, it should 

not have changed the deadline and, thus, impair their working plan. Despite that, the CLAIMANTS' 

complied with all the requirements within the new deadline.  Regardless, RESPONDENT blocked 

CLAIMANTS' websites by saying that the algorithm provided by the CLAIMANTS' was unsuitable.  

However, the expropriation happened in less than 10 days after the deadline day.  This means 

that RESPONDENT did not even have enough time to run tests. So, RESPONDENT never checked 

whether the algorithms were or not working. Therefore, RESPONDENT violated the FET by 

acting in an inconsistent and unreasonable way. 

III. THE CLAIMANTS WERE DISCRIMINATED AGAINST BY RESPONDENTS' MEASURES 

106. As was already submitted,226 RESPONDENT’s measures are discriminatory against the CLAIMANTS. 

For the same reasons stated above, the CLAIMANTS submit that not only has RESPONDENT 

breached its obligation arising from Art. 6 of the BITs, but also the standard they explicitly 

agreed to in Art. 3 (1), (2) BITs. RESPONDENT’s did effectively shut down the CLAIMANTS 

businesses, while keeping the national and state owned similar services up and running, merely 

affecting them with the least drastic measure. A violation of the non-discriminatory requirement 

is therefore given.  
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F. CLAIMANTS ARE ENTITLED TO FULL COMPENSATION THAT SHALL BE 

QUANTIFIED BY THE DISCOUNTED CASH FLOW METHOD 

107. RESPONDENTs’ violations of the BITs not only threatened the freedom of speech in Tyrea, but 

also caused damages to the CLAIMANTS.227 When the CLAIMANTS decided to expand their 

business to Tyrea, they relied upon the BITs as well as the legislation from 2012 that liberalized 

social media.228 Now, the CLAIMANTS' business was harmed because Tyrea decided to violate the 

law in order to take a step back in its political conditions.  As a consequence, the CLAIMANTS are 

entitled to full compensation for the losses caused by RESPONDENT (I.). According to 

RESPONDENT, the damages requested by the CLAIMANTS are speculative. It argues that the 

Discounted Cash Flow (hereafter “DCF”) would lead to a speculative result in casu. 

RESPONDENT’s argument is misguided. The DCF method is used worldwide and provides 

reasonable certainty. Thus, the Tribunal should find that is the adequate method for the case at 

hand (II.). 

I. AS A CONSEQUENCE OF RESPONDENT’S VIOLATION OF THE BITS, THE CLAIMANTS’ ARE 

ENTITLED TO FULL COMPENSATION  

108. RESPONDENT’s measures deprived the CLAIMANTS of the money they invested in Tyrea, of their 

profits and also destroyed CLAIMANTS’ business opportunity.229 The CLAIMANTS shall be fully 

compensated for that. 

109. It is well established by previous decisions that a party that violates a BIT shall pay full 

compensation. This international standard derives from the Chorzów Factory Case.230 The Court 

considered that, according to international practice, the reparation of an illegal act requires 

restoration of the situation that would exist without the illegal measure.231 The Chorzów Factory 

determines that an award shall - as far as possible - eliminate all consequences of the illegal act in 

order to restore the situation that would exist if the illegal measures were not taken.  If restitution 

is not possible, monetary compensation is due.232  This standard was enhanced by the ILC Draft 
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Articles233, which frame customary international law concerning state responsibility for wrongful 

acts.234 The factory should be applied even if the BIT is silent on the issue.235 

110. In casu, the BITs do not clearly specify the standard of compensation. They state that “just 

compensation” shall be provided236. As a consequence, it is not possible to determine a standard of 

compensation based on the BITs themselves. In light of that, the CLAIMANTS’ request this 

Tribunal to apply the international standard.  

II. AS IT IS A RELIABLE QUANTIFICATION METHOD USED WORLDWIDE, THE DCF SHOULD BE 

APPLIED IN THE CASE AT HAND 

111. Neither the Tyrea-Novanda BIT nor the Tyrea-Kitoa BIT determines how damages should be 

calculated: they are silent concerning valuation of damages. The CLAIMANTS’ submit that this 

vacuum should be filled with the application of the DCF method, as it a reliable method that was 

applied in many cases (1.).  RESPONDENT’s disagrees and challenges the application of the DCF 

in the case at hand. Nevetheless, none of the grounds brought by RESPONDENT are sufficient to 

dismiss the application of the DCF in casu (2.) 

1) The DCF method is a reliable quantification method that has been used worldwide 

112. CLAIMANTS’ expert witness, Mr. Alonzo, used the DCF method to calculate the lost profits 

suffered by the CLAIMANTS. 237 The numbers he applied derive from records of CLAIMANTS’ 

financial data.  

113. In order to project the future amount, the DCF method takes into account the risks involved in 

the business as well as the depreciation of the cash. First, it is determined the current cash flow, 

which is the amount left over after the company has paid for all the expenditures.238 The second 

step consists of calculating the discount rate, which is the depreciation of the money (for example 

due to inflation and the cost of capital).239 In addition to that, factors such as the risk of the 

investment are considered.240 The discount rate shall be calculated by means of the Weight 
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Average Cost of Capital (WACC) method, which is considered the most appropriate one.241 Said 

method calculates the cost of capital in order to find its real worth.242 In the third step, the money 

is projected into the future by means of the DCF formula. This amount represents how much a 

future payment would value today.  

114. In RESPONDENT’s expert's own words, the DCF is "a very useful valuation method" that "has been 

applied in many cases".243 Indeed, the method has not only been applied by many tribunals,244 but 

also has become the main tool used internationally to assess the fair market value of 

companies.245  The main reason why DCF is one of the most widely accepted methods246 is that it 

provides the quantum with reasonable certainty. This view is shared by Professor Marbor: 

“the DCF method maintains a wide following in assessing an investment’s value because it conforms to 
the principle under international law that damages cannot be awarded for losses that are speculative or 
uncertain”247 

 

115. Likewise, in Amco Asia Corp v. Indonesia, the ICSID tribunal explained it used the DCF method 

because "while there are several methods of valuation... the most appropriate one is to establish 

the net present value of the business, based on a projection of the foreseeable net cash flow 

during the period to be considered".248  

116. Following this reasoning, the DCF shall then be applied even for long data projection and under 

unstable circumstances, as in CMS v. Argentina. The CMS was a 30% share of TNG, an 

Argentinean company for gas transportation. The government of Argentina granted TNG a 

license that initially was supposed to last for 35 years. According to this license, the prices tariffs 

could be calculated in US dollars. However, during the financial crisis (1999 – 2002), the 

government passed a new law that inter alia “pesified” the tariffs. As a consequence, the prices 

should be calculated in Argentinean Pesos instead of US Dollars. Since the Peso exchange rate 

compared to the US Dollar was low (1 US Dollar = 3.6 Pesos), the TNG revenues were affected. 

The tribunal concluded that the BIT was breached and therefore CMS should be granted 
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compensation. In order to quantify the damages, the tribunal had to consider the timeframe from 

2000 to 2027. In order to avoid “any arbitrary to a shot in the dark”, the tribunal held that DCF was 

the appropriate quantification method.249 It also held that even though the scenario was difficult 

for an evaluation projection, with an appropriate method it is possible to reach a rationally 

justified quantum.250  Thus, the DCF method might be applied even in scenarios of crises and 

instability in the host state. 

2) The DCF method is appropriated for this case  

117. RESPONDENT submits that CLAIMANTS’ calculation should be dismissed,251 as the application of 

the DCF in this case is based on speculation.252 It tries to convince this tribunal that CLAIMANTS 

have not grounds for the alleged compensations. None of the arguments provided by 

RESPONDENT’s expert are sufficient to dismiss the application of the DCF method. Therefore, 

although not binding, this tribunal should follow international practice and apply the most 

reliable option i.e. DCF method. 

118. First of all, RESPONDENT’s expert alleges that in order to apply the DCF it is first required that 

the firm have an established historical record of financial performance.253 Mr. Alonzo used as 

base for the DCF numbers from CLAIMANTS’ records of 2016 and 2017. Those records were 

projected in the future, considering the cost of capital, the depreciation of the money and the 

involved risks. In CMS v. Argentina the tribunal applied the DCF to project profits for over 20 

years. Still, the result was considered sufficient accurate to predict the future amounts of money. 

In the case at hand, CLAIMANTS’ expert projected one year based on a two years record. As a 

consequence, this tribunal should consider the data accurate enough. 

119. Second, RESPONDENT claims that detailed business plans are necessary to demonstrate the cash 

flow.254 On this topic, the CLAIMANTS agree with RESPONDENT. This is precisely why the 

CLAIMANTS’ report is based on documents that demonstrate e.g. the cash flow.255 

120. Third, according to RESPONDENT, the price that the company will be able to sell its products in 

the future should be reasonably foreseen.256 All the CLAIMANTS’ had business plan projected to 
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the future257. However, even if they did not have, the DCF method would still be suitable. 

Contrary to what RESPONDENT alleges, the future price is not required in order to estimate the 

future cash. In fact, the DCF is the applicable method to reach the future price, and not the 

contrary. As the tribunal explained in Phillips v. Iran, "a prospective buyer of the asset would almost 

certainly undertake such [a] DCF analysis to help it determine the price it would be willing to pay and DCF 

calculations are, therefore, evidence the Tribunal is justified in considering in reaching its decision on value".258 

Therefore, RESPONDENTs’ argument should be dismissed. 

121. Fourth, RESPONDENT affirms that a valid WACC (should) be applied as the discount rate.259 

Again, CLAIMANTS’ agree. Claimant’s expert considered the WACC the adequated method to 

determine the risk. He calculated the WACC rate tooking into account inter alia country risk, tax 

and currency risk, business risk as well as force majeure risk260. As the necessary risks were 

considered, there is no ground to challenge the rate. Nevertheless, even if the WACC determined 

by CLAIMANTS’ expert was imprecise – quod non – the tribunal should still apply the DCF method 

but modifying the discount rate.  

122. Further, RESPONDENT’s expert does not contest the quantum of direct damages request by the 

CLAIMANTS. RESPONDENT only alleges that CLAIMANTS’ request for lost profits is nothing but 

speculation.261 RESPONDENT overlooks that requesting the harmed party to provide with full 

certainty the quantum of lost profits is unreasonable. Lost profits do not need to be “established 

concretely or with certainty.''262 Such a requirement would favor the party who acted illegally and thus 

prevented the claimant from proofing its loss.263 It is only required that a claimant shows an 

amount with “reasonable certainty”,264 which was done by the CLAIMANTS by means of the DCF 

method. Therefore, the claim for lost profit is valid and should be accepted by this Tribunal.  

123. Lastly, RESPONDENT tries to convince this Tribunal that its measures have no impact on 

CLAIMANTS’ business expansion.265 That is untrue. CLAIMANTS’ were planning to complete its 

expansion by 2022.266 Said expansion relied on CLAIMANTS’ dominant and physical presence in 

                                                
257 PO2, ¶2. 
258 Philips v. Iran, ¶113. 
259 Ibid. 
260 PO3, ¶1. 
261 Exhibit R4, p. 34 
262 Gotanda, Investment Treaty Law: Current Issues III 75, at 6. 
263 Ibid. 
264 Ibid. 
265 CR, p. 4, ¶10. 
266 PO2, ¶2. 



Team Barwick 
 
 

- 37 - 
 

Tyrea.267 Also, there is data showing that CLAIMANTS’ previous expansions were successful.268 

Therefore, RESPONDENT’s illegal measures harmed CLAIMANTS’ change. 

124. Since none of the grounds presented by RESPONDENT justify the dismissal of the application of 

the DCF method, this Tribunal should comply with the international practice and apply the DCF 

method. 
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REQUEST FOR RELIEF 

 

125. Counsel for RESPONDENT respectfully requests the Tribunal to: 

1. find that the Republic of Tyrea has expropriated Claimants’ investments by the 

implementation of the TCA’s ordinance and the consequent blocking of their websites 

since 28 February 2018, pursuant to Article 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda 

BIT; 

2. find that the Republic of Tyrea has breached the Fair and Equitable Treatment standard 

under Article 3.1 of the Tyrea-Kitoa BIT and Tyrea-Novanda BIT; 

3. award the Claimants compensation in the amount of no less than 69,134,875 USD for 

FriendsLook plc, 26,760,460 USD for Whistler Inc., and 27,094,000 USD for SpeakUp 

Media Inc., plus interest as of the date of issuance of the award; 

4. find that Claimant is entitled to compensation by Respondent of all costs and fees 

related tothese proceedings. 

 

 

 

 

 

 


