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STATEMENT OF FACTS 

 

1. FriendsLook plc, is a company incorporated in the Federation of Kitoa. Whistler Inc., and 

SpeakUp Inc. are incorporated in Union of Kitoa. Collectively, FriendsLook plc. 

(“FriendsLook”), Whistler Inc. (“Whistler”), and SpeakUp Inc. (“SpeakUp”) are referred to 

as “Claimants.”  

2. The Republic of Tyrea (“Respondent”) is a new democracy as of January 2013 with roughly 

120 million citizens.  Respondent’s citizens are primarily one of two ethnic groups: the 

Minyar, and the Tatyar. These ethnic groups also form the majority in two neighboring 

countries, Alcadia and Lernacia. 

3. Claimants provide social media platforms for free to the public. These platforms generate 

income for Claimants through advertising revenue, and paid subscriptions for personalized 

content.  These social media platforms provide users with the ability to freely express their 

thoughts, ideas, and media content with a global network that includes hundreds of millions 

of users. Users are able to learn about issues by reading other posts and blogs. The platforms 

have been praised by the international community for promoting free speech. 

4. On 10 September 2013, Respondent passed Law no. 1125-L (the “Media Law”) liberalizing 

the internet and loosening governmental control on the media and press. An official statement 

by a spokesperson for Respondent mentioned, “it has become known that major international 

social media networks such as Friendslook, SpeakUp, and Whistler, and others, are 

considering Tyrea as a new market, and that some of them have even approached Tyrean 

ambassadors in Novanda and Kitoa to better understand the investment climate in Tyrea.”  

Additionally, “by the new Media Law, Tyrea expects to lay down the ground work for the 

advent of such prominent international player and for fruitful collaboration with them in the 

future.”  

5. In December 2014, Respondent invited representatives from throughout the social media and 

internet industry to the Tyrean capital for a state-sponsored international conference on the 

development of the internet in Tyrea. A representative of Respondent’s government stated, 

“we declare with absolute certainty that a new internet era has begun for Tyrea and that we 

will do our absolute best to facilitate the establishment and use of new internet possibilities 

for the people of Tyrea.” The statement was widely circulated throughout the international 

press following the conference.  
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6. In 2015, Claimants created local branches in Respondent’s country and began advertising and 

localizing their platforms.  Shortly after launching in Respondent’s country, millions of users 

joined despite only half of the citizens having stable access to the internet. FriendsLook 

became synonymous with the internet itself. Following this success, all Claimants’ platforms 

began development on features specific to Respondent’s citizens. All features were expected 

to launch in 2018. 

7. Beginning in late 2016, national extremist groups in Tyrea began using social media platforms 

to intentionally inflame ethnic tensions between the Minyar and Tatyar. These groups used 

both domestic platforms, Wink and TruthSeeker, and Claimants’ platforms. In early 2017, 

altercations between the two ethnic group spread across Respondent’s country, both urban 

and rural. 

8.  In 2017, civil unrest flared between Respondent’s two primary ethnic groups. On 12 January 

2018, Respondent enacted Law 0808-L Amending the Law on Media and Communications 

(“Law 0808-L”) requiring all social media companies to develop a filtering algorithm to detect 

and filter out hate speech. Additionally, Claimants were required to verify the identities of its 

users with Personal ID cards, and provide access to both Personal ID cards and 

communications of all users who posted content, “likely to prejudice public order and/or 

morality, to incite disrespect for the laws in force, and to incite animosity towards any 

political, social, racial, ethnic and other groups.” Claimants were given sixty days to comply. 

9. Claimants began establishing a filtering mechanism for the hate speech. However, they 

quickly recognized the difficulties of implementing a perfect filtering mechanism within sixty 

days. The main problem related to accommodating the nuances in the language of 

Respondent’s citizens. Separately, Claimants were hesitant to comply with the Personal ID 

component of Law 0808-L, because of their positions in the international community as 

protectors of free speech. SpeakUp was exceptionally troubled by this requirement 

considering their status as a member of the International Free Journalism League. 

10. On 28 January 2018, SpeakUp attended a meeting at which Respondent’s Minister for 

Telecommunications, Information Technology and Mass Media (the “Minister”), who 

admitted the importance of allowing adequate time to test the algorithm.   

11. On 7 February 2018, at an alleged meeting between Respondent’s President and select 

members of Respondent’s government, the government decided it would be a quick and 
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efficient measure to block Claimants’ social media platforms instead of waiting for 

implementation of the algorithms. Four days later on 11 February 2018, the sixty-day window 

for compliance with Law 0808-L was shortened to forty-five days to 28 February 2018.  

12. On 28 February 2018, Claimants implemented their algorithms in compliance with the 

deadline. However, the algorithms failed due to nuances in the language and the lack of 

adequate testing time, which resulted from the shortened window for compliance. Beginning 

28 February, Respondent blocked FriendsLook, Whistler, and SpeakUp. Respondent cited the 

failed algorithms and increasing violence in Respondent territory as the justification for 

blocking the websites. The status of the blocks on Claimants’ social media platforms was 

indicated as, “pending further notice.” 

13. Violence in Respondent’s territory appeared to culminate in a violent clash on 15 March 2018, 

followed by a general de-escalation of tensions. Halfway through April, Claimants remained 

blocked by Respondent, and consequently wrapped up operations in Respondent’s territory.  

14. On 29 June 2018, Claimants submitted their claims to this Tribunal pursuant to Article 9 of 

the Tyrea-Novanda BIT, and Article 9 of the Kitoa-Tyrea BIT. 
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ARGUMENTS 

 

PART 1: JURISDICTION AND PROVISIONAL MEASURES 

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE CURRENT DISPUTE REGARDLESS OF 

RESPONDENT’S DENUNCIATION OF THE ICSID CONVENTION 

15. The language in Article 9 of both BITs is identical, and confers jurisdiction upon the ICSID 

Tribunal whenever there are “disputes between one Contracting Party and a national of the 

other Contracting Party concerning an obligation of the former...in relation to an investment 

of the latter.”1 Additionally, this Tribunal has already rejected Respondent’s grounds for 

dismissal.2  

16. Should this Tribunal decide to reanalyze the question of jurisdiction, Claimants assert that 

Respondent’s objections to jurisdiction are unsupportable because there is a legal dispute 

regarding Claimants’ individual investments within Respondent’s territory [A] and ICSID 

remains the proper forum for arbitration because it is the only forum for dispute resolution 

identified in the BITs [B].  

A. It is Undisputed that Claimants had Investments under Article 25 of the ICSID 

Convention and Article 1 of the BITs 

17. Article 25 of the ICSID Convention requires that this Tribunal’s jurisdiction extend to any 

legal dispute arising directly out of an investment.3 Article 1(a) of the BITs provides that an 

investment includes “every kind of asset,” as well as intellectual property, know-how, and 

technical processes.4 The BITs and the ICSID Convention must be interpreted in accordance 

with the VCLT, which requires good faith interpretation based on the term’s ordinary meaning 

in light of the treaty’s object and purpose.5   

18. This dispute relates to the treatment of investments within Respondent’s territory, pursuant to 

the terms of the BITs. To that end, Claimants submit that investments relevant to this dispute 

include: advertising contracts;6 paid subscriptions to “pro” features of the social networks;7 

 
1 BIT Art. 9.1. 
2 R. at 45 - 46, L. 1388, 1435-38. 
3 ICSID Convention Art. 25. 
4 BIT Art. 1. 
5 VCLT Art. 31. 
6 R. at 49 - 50, L. 1507, 1515, and 1523. 
7 R. at 49 - 50, L. 1506, and 1524.    
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increased global brand presence; branch offices; and opportunities for market expansion into 

neighboring markets.8 Respondent has not made any jurisdictional challenges based on the 

nature of Claimants’ investments, and whether they qualify as investments under Article 25 

of the ICSID Convention or Article 1 of the BITs.9 

19. Therefore, there is a legal dispute regarding Claimants’ investments, which provides this 

Tribunal with jurisdiction over Claimants’ individual claims. 

B. ICSID Remains the Proper Forum for Arbitration because it is the Only Forum 

Identified in the BITs 

20. BITs function as contractual promises between the State parties and are given preference 

when interpreting the intentions of the parties.10 The Eureko tribunal clarified that, “a cardinal 

rule of interpretation of treaties [is] that each and every clause of a treaty is to be interpreted 

as meaningful rather than meaningless.”11  

21. Here, Respondent’s primary objection to this Tribunal as the proper forum is based on their 

recent denunciation of the ICSID Convention. According to Respondent, the denunciation of 

the Convention, and not the express agreements between the parties in the BITs, is the 

controlling factor in determining an adequate forum.  

22. However, Claimants submit that ICSID remains the proper forum for arbitration because 

Respondent expressly consented to ICSID arbitration in each BIT [1], and regardless of 

denunciation, this Tribunal may impute consent to Respondent [2]. 

1. Respondent expressly consented to ICSID Arbitration in each BIT 

23. BITs are binding legal agreements, and therefore any modification to material terms in an 

executed treaty — such as forum — cannot be unilaterally forced upon the other party.12  

24. Here, both parties unconditionally consented to ICSID as the chosen forum for obligations 

under the BITs.13 The BITs do not include any provisions implying that denunciation of the 

ICSID Convention undermines the terms of the contract, and, therefore, such a right may not 

 
8 R. at 5, L 169. 
9 ICSID Convention Art. 25; See, Alex Grabowski, see generally, Salini; see also, Jan de Nul ¶¶ 91, 92; Abaclat ¶ 

61; KT Asia ¶ 209; OKO ¶ 200. 
10 ADC ¶ 288-91. 
11 Mobil Corp. ¶ 116, quoting Eureko ¶248. 
12 UNCTAD Denunciation at 2. 
13 BIT Art. 9.3, OKO ¶ 200. 
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be implied.14 Thus, under a good faith interpretation of the BITs there is no reason to assume 

that the parties agreed, either expressly or implicitly, that either parties’ denunciation of the 

ICSID Convention affects this Tribunal’s jurisdiction over disputes arising under the BIT.15  

Instead, the BITs memorialized an intent to arbitrate disputes solely within this Tribunal.  

25. Therefore, the BITs require that if an issue arises out of Claimants’ investments in 

Respondent’s territory, the issue shall be resolved by the ICSID Tribunal. As this dispute 

arose from the actions within Respondent’s territory, Respondent consented to this Tribunal’s 

jurisdiction and the forum is proper. 

2.  Regardless of denunciation, this Tribunal may impute consent upon 

Respondent 

26. This Tribunal may impute consent for arbitration onto a party if there is unambiguous 

language in the BIT,16 or reluctance at the time of drafting.17 Following the Eureko standard, 

any ambiguous language is meant to be interpreted in a meaningful, rather than meaningless 

way.18 

27. Here, the language of Article 9 is unambiguous because it deems consent to the Tribunal’s 

jurisdiction as “unconditional.” Additionally, it names the ICSID tribunal as the only forum 

for settlement by arbitration. Finally, the choice of the Tribunal shall be made “at the request 

of the national concerned,” which in this case are Claimants.19 Therefore, Respondent’s 

consent to this Tribunal’s jurisdiction is found within the BITs.  

a. Respondent showed no reluctance at the time of drafting 

28. While a tribunal may not impute consent if there is any reluctance to be bound to international 

arbitration at the time of drafting,20 there was no reluctance in this case. In Mobile Corp, the 

tribunal found that Venezuela’s reluctance to join the ICSID Convention for nearly thirty 

years, its domestic laws favoring Venezuelan forums over international arbitrations, and its 

 
14 VCLT Art. 56. 
15 VCLT Art. 31. 
16 Mobile Corp. ¶ 127-28. 
17 Mobile Corp. ¶ 131. 
18 Eureko ¶ 248. 
19 BIT Art. 9.1 and 9.3. 
20 Nadakavukaren Schefer at 471; Mobile Corp. ¶ 129. 
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“traditional hostility…towards international arbitration,”21 showed a reluctance at the time of 

drafting to be bound by international arbitration.22  

29. The current facts, however, do not reflect any similar form of reluctance from Respondent to 

be bound by international arbitration at the time of drafting.  Therefore, this Tribunal may 

properly impute consent on Respondent, based on the text of the treaty and the concept of lex 

specialis.  

II. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE CONSOLIDATED CLAIMS IN THIS 

MULTIPARTY DISPUTE 

30. Neither multiparty claims,23 nor claims involving multiple BITs,24 are expressly addressed in 

the ICSID Convention and Arbitration Rules. However, tribunals consolidate claims if they 

are closely related, in spite of another party’s objections.25 The Noble Energy tribunal found 

that economic similarity may be expressed when there is “an obvious interdependence 

between the different disputes.”26 

31. Here, Claimants submit that the claims should be consolidated because the overall economic 

transactions are the same [A], the investors and claims are affiliated because they challenge 

the same measures [B], and Claimants seek identical remedies from the same Respondent [C]. 

A. The Overall Economic Transactions Are the Same 

32. In the Working Papers, the ICSID Secretariat expressed that if the overall economic 

transactions of separate claims are the same, then a tribunal may consolidate the claims.27   

33. Here, the overall economic transaction consisted of investing in Respondent’s territory and 

developing social media platforms for Respondent’s citizens. All Claimants submit that they 

invested in promoting advertising contracts and paid subscriptions to “pro” features of the 

social networks;28 citizen access to Claimants’ websites;29 and the opportunity for market 

expansion in the region by utilizing their dominant and physical presence in the Tyrean market 

 
21 Mobile Corp. ¶ 131. 
22 Mobile Corp. ¶ 139. 
23 Working Papers at 833 ¶ 7. 
24 OKO ¶ 177-181. 
25 Corn Products ¶¶ 7-9; Noble Energy ¶¶ 186-207. 
26 Noble Energy ¶192; Working Papers at 833 ¶ 7. 
27 Working Papers at 834 ¶ 13, referencing, Noble Energy ¶ 192. 
28 R. at 49-50, L. 1507, 15, 23. 
29 R. at 48, L. 1480. 
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prior to Respondent’s blocking of Claimants’ sites.30 Respondent may disagree with which 

assets qualify for protection, however, this is an issue of fact, which must be determined by 

this Tribunal.31  

34. For the purposes of determining whether the claims may be consolidated, the fact that 

Claimants share the same overall economic transaction is sufficient to allow this Tribunal to 

review the consolidated claims.  

B. The Investors and Claims Are Affiliated Because They Challenge the Same 

Measures 

35. The Funnekotter tribunal found that unrelated investors may bring claims if they challenge 

the same legislation.32 There, fourteen investors brought a claim alleging expropriation due 

to land acquisition legislation of Zimbabwe.33 

36. Here, Claimants were incentivized to invest in Respondent’s territory after the Media Law’s 

enactment.34 Claimants all operated social media platforms, and used the same business model 

when they entered Respondent’s market.35 They researched methods of expanding social 

media usage in Respondent’s territory by developing features bespoke to the Tyrean public,36 

and all were in the process of developing custom features to be released within Respondent’s 

territory.37 Additionally, Claimants collectively responded to Law No. 0808-L Amending the 

Law on Media and Information by investing in the creation of an algorithm that would satisfy 

Respondent’s goal to detect and block hate speech.38  

37. Claimants’ cases may be consolidated because they bring claims arising out of substantially 

similar facts, in response to the same legislation, and in condemnation of the same unjust 

actions by Respondent.  

 

 

 
30 R. at 5, L. 169. 
31 R. at 25, L. 759-68. 
32 Funnekotter ¶ 91-95.  
33 Funnekotter ¶ 95. 
34 R. at 48-49, L. 1475-79, 1484-89. 
35 R. at 49, L. 1494-97. 
36 R. at 50, L. 1530-31. 
37 R. at 50, L. 1533-39. 
38 R. at 5, L. 130-34. 
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C. Claimants Seek Identical Remedies from Same Respondent 

38. In the Working Papers, the ICSID Secretariat expressed that claimants seeking identical 

remedies, and claimants identifying the same respondent, are two elements that may be used 

to consolidate claims.39  

39. Here, all Claimants name Respondent in their consolidated claims and it is undisputed that 

Respondent blocked Claimants’ websites.40 Additionally, all Claimants seek damages from 

Respondent for the annihilation of their investments within Respondent’s territory. While the 

Tribunal may find that each party should receive different amounts in damages, it does not 

undermine the connection of the remedies sought. Given these similarities, this Tribunal’s 

jurisdiction over the consolidated claims is proper. 

III. THIS TRIBUNAL SHOULD DENY RESPONDENT’S REQUEST FOR PROVISIONAL MEASURES  

40. Rule 39(1) allows provisional measures to be granted at any time after the institution of a 

proceeding, but only if the requesting party can specify which rights would be preserved 

through the provisional measure.41 To that end, Respondent failed to identify which specific 

right requires preservation through the provisional measures.  

41. However, should the Tribunal find that Respondent satisfactorily identified a specific right 

requiring preservation through the provisional measures, Claimants submit that the 

provisional measures demand the Tribunal to act beyond its jurisdiction.  Specifically, 

Respondent seeks an injunctive remedy against another sovereign nation in violation of the 

ICCPR [A]. Moreover, previous ICSID Tribunals have recognized the right to discuss cases 

and the status of arbitration publicly or otherwise [B], and nothing in the record states that 

Claimants intended to publish additional material on the topic in spite of Respondent’s filed 

request [C].  

A. Respondent Seeks an Injunctive Remedy That Violates the ICCPR 

42. This Tribunal may only grant orders in accordance with the laws of the contracting parties, 

and such rules of international law that may be applicable.42 In this circumstance, Article 19 

 
39 Working Papers at 833 ¶¶ 7-10. 
40 R. at 52, L. 1620-25. 
41 ICSID Arbitration Rules, R. 39(1). 
42 ICSID Convention Art. 42. 



TEAM BASTID 

10 

of the ICCPR grants parties the right to freedom of expression.43 This right is subject to certain 

restrictions, but only as provided by law, and are necessary to respect the rights and 

reputations of others, or for the protection of national security, public order, or public health.44 

43. Claimants are all citizens of sovereign nations that are parties to the ICCPR, and Respondent 

has been bound to the ICCPR since ratification on 1 December 2014.45 Claimants are imbued 

with the protections of the ICCPR via their respective governments. Through their provisional 

measures, Respondent is effectively asking a third party to reach into the boundaries of a 

sovereign nation – whose sovereignty is crystalized in the United Nations Charter46 – to 

control the expressions of its citizens. Therefore, granting the provisional measures would 

violate the rights of Claimants conferred by the ICCPR.  

B. ICSID Tribunals Previously Recognized Claimants’ Right to Discuss the 

Arbitration Publicly or Otherwise 

44. In  Amco Asia, the tribunal adopted the claimant’s assertion that “the Convention and 

Arbitration Rules ... do not prohibit individual parties from discussing the case and the status 

of the arbitration, publicly or otherwise.”47 A tribunal will only grant provisional measures 

addressing discussions and publications if the publications “aggravate, disrupt or exacerbate 

the proceedings.”48 In Tallinn, Estonia sought a procedural order to prevent claimant’s 

unilateral and public publication of arbitration materials.49  The tribunal held that permissible 

public discussions of arbitration did not include publication of arbitration documents. 

45. Claimants accepted responsibility for publishing the Request for Arbitration in The Global 

Herald.50 However, Claimants submit that this Tribunal still has grounds to deny 

Respondent’s request.  

46. Claimants assert that current precedent does not stipulate that a violation of the right to discuss 

proceedings automatically waives a party’s right to discuss the case in any other permissible 

way. Furthermore, Claimants have not been linked to any other published articles and 

 
43 ICCPR Art. 19(2) . 
44 ICCPR Art. 3. 
45 R. at 62, L. 1955-58.  
46 UN Charter Art 2(1). 
47 Amco Asia ¶ 161; Delaume at 392-95; Menzies ¶ 108.  
48 Tallinn ¶ 3. 
49 Tallinn ¶ 3. 
50 R. at 67, L. 2073-75. 
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continue to deny any other involvement with current media coverage of the case. Therefore, 

Claimants maintain a right to discuss the case if they should choose, and this Tribunal should 

deny Respondent’s request for provisional measures.   

C. Alternatively, Claimants have ceased publishing on this topic since Respondent 

filed the request for relief for provisional measure. 

47. Should this Tribunal find that Claimants’ activities were not protected a protected expression 

under the ICCPR, and that they “aggravate, disrupt or exacerbate the proceedings,”51 

Claimants still submit that Respondent’s provisional measures should be denied because there 

is no evidence that Claimants’ publications have continued. While four articles have been 

published since 1 January 2019, Claimants deny any connection or responsibility for their 

publication.52 Therefore, the Tribunal should deny the provisional measures.  

PART 2: MERITS 

I. RESPONDENT EXPROPRIATED CLAIMANTS’ INVESTMENTS IN VIOLATION OF ARTICLE 6 

OF THE BITS  

48. Article 6 of the BITs prevents Respondent from directly or indirectly expropriating 

Claimants’ investments through any measures that deprive Claimants of their investments 

unless it is done:  in the interest of a public purpose, in a nondiscriminatory manner, under 

due process of law, and is accompanied by just compensation.53 The blocking of Claimants’ 

platforms permanently deprived Claimants of their investments and amounts to an unlawful 

indirect expropriation [A]. Alternatively, assuming arguendo that this Tribunal finds 

Respondent regulated in the interest of a valid public purpose, Respondent’s actions transcend 

police powers and rise to the level of an indirect expropriation [B]. 

 

 

 

 

 
51 Tallinn ¶ 93. 
52 R. at 67, L. 2083-85. 
53 BIT Art. 6. 
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A. Respondent’s Actions Amount to an Indirect Expropriation of Claimants’ 

Investments  

49. The Saipem SPA tribunal held that expropriation occurs “if the deprivation is substantial.”54 

Additionally, a purported regulation may cause substantial deprivation and amount to indirect 

expropriation when it permanently renders the investment effectively useless.55  

50. Claimants submit that their investments were expropriated when Respondent blocked 

Claimants’ platforms indefinitely [1] and the implementation decimated Claimants’ ability to 

generate revenue [2]. 

1. Respondent blocked Claimants’ platforms indefinitely 

51. The CME tribunal found a deprivation of property is permanent when “there is no immediate 

prospect” of the investor regaining use of their investment.56 There, CME’s investment 

required a non-tangible license that was withheld indefinitely.57 

52. In the present case, Respondent blocked Claimants’ social media platforms “pending further 

notice.”58  As of the date of this submission, Respondent has not lifted these blocks in the 

eighteen months since the original blocking, nor does the record reflect any indication they 

will lift the block. This equates to permanent deprivation. 

2. Respondent’s actions decimated the ability of Claimants’ investments to 

generate revenues 

53. The Metalclad tribunal established that under the “sole effects doctrine,” adverse effects on 

an investor may be used as the singular factor to determine whether expropriation has 

occurred.59  

54. Here, Respondent completely blocked Claimants’ networks, regardless of Claimants’ 

attempts to comply with constantly changing deadlines.60  As a result, Claimants lost all of 

their roughly one hundred million users in Respondent’s territory, rendering all investments 

 
54 Saipem ¶ 133; Tokios ¶ 120; Pope ¶¶ 96, and 102. 
55 UP and C.D Holding ¶ 322. 
56 CME ¶ 607; Wena ¶ 99. 
57 CME ¶ 607. 
58 R. at 11-12, L. 376, 395, and 412. 
59 Metalclad ¶ 111. 
60 R. at 48 and 63, L. 1469 and 1963. 
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in the territory effectively useless.61 Additionally, previously positive negotiations with 

neighboring states, Alcadia and Larnacia, were ruined as a direct result of Respondent’s 

actions.62 Alcadia and Larnacia are no longer considering allowing Claimants to expand into 

their territories, thereby further depriving Claimants of the economic benefits from their 

investment.63 

B. The Implementation of Law 0808-L exceeds the scope of Respondent’s police 

powers and rises to the level of an indirect expropriation 

55. If a regulatory measure constitutes an “abusive taking,” then it exceeds the scope of police 

powers provided in any BIT, and amounts to indirect expropriation.64 Claimants submit that 

the implementation of Law 0808-L was an abusive taking because Respondent employed 

arbitrary methods of implementation [a], the actions were discriminatory [b], and the actions 

violate an obligation undertaken by the state in regard to the investment [c]. 

1. Respondent’s Implementation of Law 0808-L was Arbitrary 

56. Whether a host state’s conduct may be deemed reasonable or arbitrary depends on whether 

the state’s actions bear a reasonable relationship to a rational policy.65 However, if legislative 

actions are ineffectively implemented, then this Tribunal may find that such measures are 

themselves arbitrary.66  

57. Claimants acknowledge that Respondent may make mistakes and enact imperfect legislation, 

such as the laws found in Eastern Sugar.67 However, Respondent was not entitled to enact 

laws that created confusing timelines and contradicted the official statements and 

representations of the government.68  

58. For example, on 28 January 2018 Respondent’s Minister of Telecommunication addressed 

SpeakUp’s concerns and affirmed that adequate testing for the algorithm was critical to its 

success.69 However, contrary to the Minister’s affirmations, Respondent surprised Claimants 

 
61 R. at 5, L. 163. 
62 R. at 5, L. 175-80. 
63 R. at 6, L. 180; CME ¶ 591. 
64 Isakoff at 200; Tecmed ¶ 122. 
65 Saluka ¶ 460; Tecmed ¶ 122. 
66 Eastern Sugar ¶ 272 – 74. 
67 Eastern Sugar ¶ 274; Vandevelde at 61-62.  
68 Eastern Sugar ¶ 337-338. 
69 R. at 52, L. 1597. 
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when it both reduced the timeline for developing a complex algorithm, and also blocked the 

sites because the algorithm was ineffective under Respondent’s impossible standards.   

59. Soon after, the Tyrean media reported that a secret meeting was held on 7 February 2018, 

where Respondent’s President and other members of the government allegedly discussed 

blocking Claimants’ websites, because blocking would be “a quick and efficient measure 

compared to employing the filtered algorithms.”70  While Respondent may deny that this 

secret meeting took place, Respondent passed Decree No. 0599/201-D four days later on 11 

February 2018. The Decree reduced the initial time period of sixty days to forty-five days, 

which on 11 February 2018 was only seventeen days away.71  

60. Claimants assert that while the Minister of Telecommunications only spoke with Speak Up, 

there is no reason to believe his sentiments would not apply to the other Claimants, who were 

similarly situated at the time the statement was made. To that end, Respondent effectively 

asked Claimants to adhere to moving targets and arbitrarily established deadlines, regardless 

of official statements confirming the validity of Claimants’ concerns. Therefore, the 

implementation of Law 0808-L was arbitrary and amounted to indirect expropriation. 

2. Respondent discriminated against Claimants in favor of domestic platforms 

61. It is illegal for a government to expropriate only a foreign company’s property, while 

preserving that of domestic companies,72 because governments cannot treat one company 

differently than other similarly-situated companies.73 Specifically, if the difference between 

treatment of foreign and domestic companies appears “capricious, irrational or absurd,” there 

has been discriminatory treatment.74  

62. Respondent’s government discriminated against Claimants’ platforms when they blocked 

Claimants’ platforms, but not the similarly situated domestic platforms, Wink or Truth Seeker.   

63. The differentiation in treatment between the foreign Claimants’ social media sites and the 

domestic sites in Respondent’s territory qualifies as irrational and capricious because there 

 
70 R. at 53, L. 1640. 
71 R. at 4 and 10, L. 136, 335. 
72 ADC v. Hungary ¶ 441-43. 
73 Saluka ¶¶ 313, 466-67; Parkerings ¶ 290. 
74 Enron ¶ 280 ; BG Group ¶ 350-57 ; Metalpar ¶¶ 160-64 ; National Grid ¶ 196-201 ; Philip Morris ¶ 135.  
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was no substantially viable reason for shutting down three foreign social media companies 

while by-passing two domestic ones. Therefore, Respondent’s actions were discriminatory.  

3. Respondent violated its obligations regarding Claimants’ investments 

64. A state violates its obligations regarding an investment when it makes representations to an 

investor, the investor in turn relies on the host state’s representations, 75 and then the host state 

acts contrary to those representations.76 Additionally, the Tecmed tribunal stipulated that a 

host country must maintain its duties to investors through periods of change without 

ambiguity, and with transparency.77 

65. Here, the representations made by Respondent to Claimants were extensive. First, the 

enactment of the Media Law, along with official public statements that Respondent sought 

fruitful collaborations with Claimants, enticed Claimants to invest in Respondent’s territory. 

Second, after Law 0808-L was implemented, Respondent assured Claimants that their 

investments would be stable upon the satisfactory compliance with the new amendment. To 

that end, Respondent further assured Claimants that they would be afforded adequate time to 

comply with Law 0808-L.  

66. In both instances, Claimants heavily relied upon Respondent’s representations. First, 

Claimants made extensive investments after Respondent represented their intentions to foster 

a collaborative environment with Claimants.78 These investments included: opening local 

branches in Respondent’s territory; incurring expenses to perform market research and 

develop a business plan specific to Respondent’s region; installing servers and establishing 

social media networks in Respondent’s territory; developing custom video players for 

Respondent; and developing and implementing the state-mandated algorithm against an 

expedited and changing deadline. Second, Claimants relied on the assurances that they would 

be given adequate time to complete a functional algorithm, which was vital to the protection 

of their extensive investments.   

67. While Respondent may submit that they were justified in violating any obligations to 

Claimants because of civil unrest, Respondent’s actions contradict established precedent from 

 
75 Methanex ¶¶  7-9.  
76 Methanex ¶¶ 7-9. 
77 Tecmed ¶ 154. 
78 R. 48-49, L. 1470-79, 1484-89.  
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previous ICSID tribunals. To that end, Claimants submit that Respondent’s cumulative 

actions were unreasonable. 

II. ADDITIONALLY, RESPONDENT BREACHED THE FAIR AND EQUITABLE TREATMENT 

STANDARD IN ARTICLE 3 OF THE BIT 

68. The FET provision of the BITs states that Respondent shall ensure fair and equitable treatment 

to Claimants’ investments by not impairing the “operation, management, maintenance, use, 

enjoyment or disposal” of such investments through unreasonable or discriminatory 

measures.79 The standard for a violation of FET is different than the standard for 

expropriation, and does not require evidence of a permanent taking, which is necessary for a 

claim of expropriation.80  Further, the fair and equitable treatment standard does not require 

Claimants to show another course of action should have been taken by the local authorities.81 

Rather, Claimant must show that their operation, management, maintenance, use, enjoyment, 

or disposal of their investments was impaired through the Respondent’s unreasonable or 

discriminatory measures. The crux of an FET interpretation hinges on the disparity between 

an investor’s expectations82 and the government’s rights and justifications for their actions.83 

69. In the event this Tribunal does not find Respondent expropriated Claimants’ investments, 

Claimants are still owed compensation on the ground that Respondent violated the minimum 

standard of FET because Respondent denied Claimants’ right to due process [A], 

discriminated against Claimants [B], and violated Claimants’ legitimate expectations [C]. 

A. Respondent Denied Claimants’ Due Process 

70. Even assuming legitimate public policy concerns, 84 Respondent’s botched implementation 

of Law 0808-L denied Claimants their right to basic due process. 

71. Previous tribunals have held that a lack of due process is a violation of FET,85  an action that 

has also been phrased as a “denial of justice.”86  The Waste Management tribunal found that 

 
79 BIT Art 3.1. 
80 S.D. Myers ¶¶ 286-88. 
81 Neer ¶ 5. 
82 UNCTAD FET at 14, 
83 Metaclad ¶ 99-101; Nadakavukaren Schefer at 381. 
84 R. 51, L. 1561-65. 
85 Metalclad ¶¶ 91 and 97. 
86 Waste Management ¶ 9. 
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in addition to surprising an investor with legislation, a  state may deny justice and violate FET 

by refusing to entertain a suit, subjecting a suit to undue delay, administering justice in a 

“seriously inadequate” manner, or maliciously misapplying the law.87 

72. Here, Claimants submit that they were subjected to a malicious application of the law. 

73. During a discussion with the Minister of Telecommunications, SpeakUp expressed that the 

sixty-day deadline was an extremely tight deadline to meet, and that the compressed timeline 

may interfere with the algorithm’s testing period. The Minister agreed that Claimants needed 

sufficient time to test the algorithm prior to implementation. However, only four days later, 

Respondent issued the amendment changing the compliance period from sixty days to forty-

five days, which at that point was only days away. This moving target is a malicious 

misapplication of the law that did not meet the standard of fair and equitable treatment.  

B. Respondent’s Actions were Discriminatory  

74. The fair and equitable treatment standard does not require a showing that another course of 

action should have been taken.88 Rather, Claimants must show that their “operation, 

management, maintenance, use, enjoyment, or disposal” of their investments was impaired 

through Respondent’s unreasonable or discriminatory measures.89 

75. As discussed in paragraph 62, Claimants were among numerous companies within 

Respondent’s territory that provided social media platforms and communication technologies 

to Respondent’s citizens. In particular, Wink and Truth Seeker were Claimants’ domestic 

competitors.90 However, Claimants were the only companies that were blocked by 

Respondent.91 As of the date of filing, Claimants remain blocked while domestic social media 

platforms remain live.  

 

 

 

 

 
87 Azinian ¶ 102-103. 
88 Neer, ¶ 5. 
89 BIT Art. 3. 
90 R. 49, L. 1494-97. 
91 R. 50, L. 1554-57. 
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C. Respondent Violated Claimants’ Legitimate Expectations 

76. Legitimate expectations are built upon a mutual understanding of what may or may not change 

within the host territory.92 The Tecmed tribunal stipulated that a host country maintains an 

investor’s legitimate expectations through periods of change when the government acts 

consistently, without ambiguity, and with transparency.93 The BIT memorialized protections 

for Claimants to, “[p]romote economic cooperation through the protection in its territory of 

[Claimants’] investments.”94  

77. Claimants’ had legitimate expectations that Respondent would protect Claimants’ 

investments, and Claimants’ had legitimate expectations they would be allowed time to 

comply with Law 0808-L. 

1. Claimant Reasonably Expected Respondent Would Protect Investments 

78. After implementation of 0808-L, Claimants had reasonable expectations that Respondent 

would provide adequate time to comply with the new demands, as such actions would ensure 

their network – and in turn their investments – were protected. 

PART 3: DAMAGES 

III. THE DISCOUNTED CASH FLOW APPROACH IS THE CORRECT METHOD FOR 

QUANTIFYING DAMAGES  

79. The Chorzow Factory tribunal provided that reparations must wipe out all consequences of 

illegal acts and put the injured party in the same position as if the injury had not occurred.95 

This standard has served as the basis for damages ICSID.96 

80. Accordingly, Claimants submit that the DCF method for calculating damages adheres to this 

requirement because it makes Claimants whole, unlike Respondent’s proposed Proven 

Expenditure method [A], and Claimants losses are quantifiable under the DCF method [B]. 

 

 

 
92 Newcombe at 279-88  
93 Tecmed ¶ 88. 
94 BIT Art. 2. 
95 Chorzow Factory ¶ 47  
96 CMS ¶¶ 400, 420; ADC ¶¶ 484-85; Occidental ¶ 708; Bear Creek ¶ 674; Eiser ¶ 465. 
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A. The DCF method makes Claimant whole  

81. Respondent’s expert argues that damages should be limited to Claimants’ proven expenditures 

as a means of avoiding selective assumptions, uncertainties, and contingencies.97 However, 

the DCF method accounts for losses of intangible assets like goodwill,98 which require 

compensation to make Claimants whole. 

82. However, Claimants submit that this argument is both inaccurate, and contradicts the 

Chorzow Factory requirement for full reparation. Specifically, it does not accommodate 

Claimants’ demonstrated track record of profitability and experience in foreign market 

expansion; the stable investments which provided steady cash flow with easily anticipated 

costs; or the future advertising and subscription profits.  

83. The value of a social media platform in a country depends its reputation with users. A positive 

reputation leads to an increase in users, which increases the related value of advertisement 

income. Intangible investments such as goodwill can only be properly measured by the DCF 

method.99 

B. Claimants’ Losses are Quantifiable  

84. Parties requesting the DCF method may make assumptions about the elements required to 

calculate damages,100 but the assumptions cannot be so attenuated that they are deemed 

speculative.101 Here, Claimants assert that all elements used to satisfy their request for DCF 

are not speculative. To that end, Claimants submit that they suffered direct damages [A], lost 

profits, [B] and suffered the loss of opportunity for both market expansion and lost profits 

connected to that expansion [C]. 

1. Claimants suffered Direct Damages 

85. This Tribunal may consider the expert testimony summarizing the calculations for damages102 

Claimants lost their initial investment in Respondent’s territory, which included the costs of 

 
97 R. at 34, L. 1015-56. 
98 Sola ¶¶ 61-64; Asian Agricultural ¶ 106; Metalclad ¶ 120; Amoco International¶ 264. 
99 Pan at 358. 
100 CMS ¶ 416 ; Pan at 360. 
101 Sabahi at 173-74. 
102 ICSID Arbitration Rules 36(a). 
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opening local branches.103  Both Claimants’ and Respondent’s experts have advocated for the 

recovery of these costs, and do not dispute the value of these direct damages. Therefore, this 

Tribunal should entertain at a minimum, compensation for these undisputed losses.104  

2. Claimants suffered lost profits in Respondent’s territory 

86. Utilizing the DCF model requires calculations of future revenues and future costs.105 

Tribunals assess the speculative nature of these future cash flows and costs using numerous 

factors including the ability of a claimant to generate cash flows,106 the ability to continue 

operating profitably,107 and the stability and predictability of future revenue and costs.108 

87. Here, Claimants are a “going concern”109 because they established a track record of 

profitability within Respondent’s territory.110  

88. First, Claimants had a secure and stable revenue stream through the sale of advertising space, 

promotional and personalized content, advertising blocking, and a fee paid subscription.111 

Moreover, Claimants provided two years of profitability to prove their ability to monetize 

their investment.112 These revenue streams have been foreclosed as a result of Respondent’s 

actions resulting in Claimants’ inability to generate cash flows.113  

89. Second, Claimants’ continuously developed new technologies to meet the needs of 

Respondent’s citizens, which would be monetized to continue growth. Although there is an 

increase in expected profits relative to previous years, this is expected as Claimants were in 

the process of creating content customized to Respondent’s citizens. 

90. Third, Claimants’ status as “going concerns,” and past profitable expansions, as well as the 

stability of Claimants’ advertisement driven investment, is proven by their previously 

successful expansions into other countries. There is no evidence to the contrary that 

 
103 R. 15, L. 525-26. 
104 R. 15, 34 L. 525-26, and1054-56. 
105 Pan at 358. 
106 Bear Creek ¶ 600; Bilcon ¶ 276; East Mediterranean ¶1344. 
107 East Mediterranean ¶1344. 
108 Eiser ¶434. 
109 R. at 18, L. 561.  
110 Alberro at 9 ; Al-Bahloul ¶ 71. 
111 R. at 16, L. 534-36. 
112 R. at 16, L. 538 and 548.  
113 R. at 5, L. 163. 
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Claimants’ platforms would not provide stable and consistent revenue had Respondent not 

interfered in Claimants’ investments.  

91. In light of Claimants’ extensive evidence of reliability and profitability, Claimants submit that 

their losses are quantifiable, and, therefore, could be established by the DCF method. 

3. Claimants suffered lost Expansion Profits  

92. As noted in ADC, lost development opportunities are compensable when contractual rights to 

possible projects exist, and there is a fair degree of precision measuring the damages that 

would have resulted from the loss of those opportunities.114 Moreover, forward-looking 

compensation needs to be proved with reasonable certainty.115 

93. Here, Claimants began negotiating with neighboring countries following their initial 

investments into Respondent’s territory in late 2016.116 Claimants’ expected entry into these 

neighboring markets by 2022.117 As a result of Respondent blocking Claimants’ platforms, 

the neighboring countries, Alcadia and Larnacia, declined to allow Claimants to operate in 

their countries.118  

94. Although there are no contracts with Alcadia and Larnacia, Claimants have a proven history 

of successfully expanding into neighboring and regional markets.119 Additionally, 

measurements of losses associated with the failed expansion may be ascertained120 by 

comparing previous expansions, and the relative costs associated with the planned 

expansion.121 

95. Therefore, given the numerous methods that Claimants may employ to calculate lost 

expansion profits, and the various pieces of data that may be used to calculate damages, 

Claimants submit that the quantifiable damages required for the DCF method exist.  

 
114 ADC ¶ 515. 
115 Lemire ¶¶ 246-47. 
116 R. at 5, L. 169-78. 
117 R. at 61, L. 1911-12. 
118 R. at 5 and 6, L. 178-80. 
119 R. at 61, L. 1914- 1920. 
120 R. at 18, L. 555. 
121 R. at 16-18, L. 540-553. 
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PRAYER FOR RELIEF 

 
Accordingly, for all of the above reasons, Claimants respectfully request that this Tribunal 

rule that: 

 

a) this Tribunal has jurisdiction over the dispute, despite Respondent’s denunciation of the 

ICSID Convention; 

b) this Tribunal has jurisdiction over the multiparty arbitration claims brought against 

Respondent; 

c) the provisional measures requested by Respondent are denied; 

d) the blocking of Claimants’ platforms is in violation of Articles 3(1) and 6 of the BITs; 

e) the compensation requested by Claimants is quantifiable and the DCF method is the 

appropriate method for the quantification of damages in this case. 

 


