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STATEMENT OF FACTS 

 

1. The Claimants are (i) FriendsLook, a company duly incorporated in 

accordance with the laws of Novanda, is a global network bringing together 

people from around the world, providing a multifaceted platform to share text, 

pictures and videos along with the possibility to create pages, groups and 

virtual meet-ups; (ii) Whistler, a company constituted in accordance with the 

laws of Kitoa that operates as a social network which allows users to express 

their thoughts and ideas in short posts (texts), also called whistlers, which can 

be liked, commented on or being reposted as “re-whistles”. (iii) Speakup, a 

company also incorporated in accordance with the laws of Kitoa, international 

social network which uses the “blog format” where everyone can create and 

maintain blogs populating them with any content they like. The Claimants are 

cumulatively owned by Expedia, FinanceHub and TurboFin, as minority 

shareholders. 

2. Respondent is Tyrea. On September 10, 2000, Tyrea and Novanda ratified a 

bilateral international investment treaty. Likewise, on May 25, 2001, Tyrea 

ratified an international bilateral investment treaty with the Kitoa.  

3. Tyrea used to be a military dictatorship, the state emerged from a civil war 

caused on September 2012. The war was caused by two ethnic majorities, the 

Minyar and the Tatyar. The hostilities calmed down and elections were 

celebrated on January 2013. Nevertheless, the tension between both groups 

was obvious and never ceased to exist.  

4. During the dictatorship, Tyrea had been through a period of extreme strict 

internet censorship, as a result, the government had promised to ensure the 

freedom of speech over the web by permitting new possibilities through the 

internet.  
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5. On September 10, 2013, the Respondent passed a new Law on Media and 

Information no. 1125-L liberalizing the web and stopping their control over the 

media and press. At the time, the spokesperson for the Tyrean parliament 

announced to the press that platforms such as Friendslook, Speakup and 

Whistler were considering Tyrea as a new market, and the Tyrean government 

was expecting fruitful collaboration in the future with these platforms. 

6. The Claimants launched in January and June, 2015. After a few months, their 

platforms became a tremendous success in Tyrea, gaining millions of new 

users, with Friendslook being considered the most influential of social media. 

Due to the potential of this new market in practice, all three social media 

platforms started searching for ways to boost usage in Tyrea, developing new 

features, services and platforms specially made for Tyrean public. Friendslook 

even created a local branch in Tyrea and launched the Tyrean version of its 

website. The new features of these platforms were expected to be launched by 

2018. Additionally, they were planning on proceeding with a market expansion 

in this region, being Tyrea the selected as the location for the establishment of 

the headquarters for this companies. Furthermore, based on the successful 

impact of these platforms in Tyrea, since late 2016, Claimants were negotiating 

with the neighboring states, Alcadia and Larnacia for better conditions to start 

operations in said countries.  

7. The conflict between both ethnic groups kept being a problem in Tyrea’s 

territory and the government could not control the conflict rising. In December 

2017, street fights and altercations were reported. The Respondent started 

announcing public statements in which they attributed their incapacity to have 

authority over the conflict was partly because the Claimants’ social media 

platforms were used to keep organizing it.   

8. Consequently, on January 12, 2018, the Respondent passed (i) Law 0808-L 

amending the Law on Media and Communications, and (ii) Decree No. 

0578/201-D, in which they created the obligation for social networks operating 
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in Tyrea of developing an algorithm to filter content that could arouse the 

ethnic conflict. The Respondent granted the Claimants a period of 60 days to 

develop and implement said algorithm. Also the Law required Personal ID 

cards of Tyrean users, which the Tyrean government should be able to access.  

9. The Claimants started working in the establishment of the measures imposed 

by the government. The term imposed by the Tyrean government was suitable 

to the Claimants, taking into consideration the testing and adjustment of the 

algorithm. The personal ID card was a controversial matter for platforms. 

Nevertheless, they started taking action in order to fulfill the new requirements 

of the legislation. 

10. Thirty days into this period and without prior notice, contrary to the original 

announcement, on February 11, 2018, the Respondent issued the Decree No. 

0599, reducing such term. The term was slashed from a 60-day period to 45 

days. Leaving the platforms, a term of 15 days to finish implementing the new 

requirements.  

11. The Claimants provided a first version of the algorithm within the new 

deadline. Nevertheless, the Respondent blocked the Claimants’ social media 

platforms. Other social networks of the same type of activity were not blocked.  

12. The action performed by the government of the Republic of Tyrea, of 

attributing the ethnicity tension to these social media platforms, ended up 

ruining the negotiations with the neighboring countries because of the similar 

social context between them. After the blockage of the platforms, the 

neighboring countries informed the Claimants that they would not allow them 

to operate in their territories.  

13. As a result, on June 29, 2018, the Claimant proceeded to file a request for 

arbitration to ICSID.  

14. The request for arbitration was registered July 16, 2018.  

  



 4 

ARGUMENTS 

 

PROVISIONAL MEASURES 

A. The Tribunal Shall Not Grant the Provisional Measure Requested by Tyrea 

I. There is not enough evidence  

1. It is not contested that Claimants are responsible for publishing the Request for 

Arbitration in The Global Herald. Nevertheless, this is the only fact known as 

proven considering that the Claimants accepted responsibility. 

2. When the Tribunal has the decisions to grant or deny provisional measures, 

there is no doubt that the applicant has the burden of proof1. This statement has 

been repeatedly proven through international law cases such as Maffezzini. In 

this specific case, Tyrea has the obligation to demonstrate why the Tribunal 

should grant this application. Tyrea has done nothing but alleged without 

further evidence that Claimants are responsible for promoting, stimulating and 

instigating the publication of propaganda.  

3. The fact that Claimants provided The Request for Arbitration to The Global 

Herald is not enough evidence to prove that they are waging and heading a 

media campaign.  

 

II. There is no a “media campaign” 

 

4. Tyrea alleges in its application that Claimants are waging a large scale 

aggressive media campaign through the instigation, promotion and stimulation 

of publication of propaganda.2  In this sense, Tyrea requests for the Tribunal to 

recommend that the claimant abstain from these actions.  

                                                
1 Maffezzini, p. 10 
2 Tyrea’s Request for Provisional Measure. ¶1, ¶ 2 
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5. It is important to remark that Claimants are not waging and have no intention 

of waging a media campaign. By sharing their own Request for Arbitration 

with The Global Herald, Claimants’ only purpose was to inform their current 

or potential shareholders, users and parties with an interest in the issue, as well 

as to warn any other potential investor. Also, until the current date, Claimants 

have not published any other document for the arbitration and does not intend 

to do it.  

6. Considering the foregoing, far from publishing arbitration documents, or from 

pretending to start a media campaign, Claimants took reasonable and 

responsible measures in order to protect other people’s interests and this 

measure cannot be considered, in any way, harmful enough to wage an 

“aggressive campaign”.   

7. Additionally, it is worth mentioning that Respondent is wrongfully addressing 

the remission of the Request for Arbitration as a media campaign 

8. A media Campain is defined as: 

“A planned series of newspaper articles, television interviews, etc. that 
are intended to achieve a particular aim.”3  

 
9. Claimants did not plan any other publication, let alone had the particular aim 

of initiating nor promoting a “media campaign”. The publication of the 

Request for Arbitration had the purpose of warning and informing all interested 

parties 

10. Tyrea also alleges that Claimants promoted this media campaign by hiring 

professional public relations experts to issue negative information to the press, 

which has not been proven. Tyrea also alleges that such content is repeatedly 

featured as flagged or as popular across FriendsLook, displaying it to millions 

of users, without them having chosen to view the respective publication4. It is 

important to remark that when a post is flagged or considered as popular in a 

                                                
3 Cambridge University Press (N.D.), Cambridge Dictionary, 3 September 2019, from 
https://dictionary.cambridge.org/ 
4 Tyrea’s Request for Provisional Measure, ¶ 2.  
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social media, it depends only on the amount of times that users have published 

about it or the amount of interactions that people have with the post. The 

popularity of this posts does not depend on the Claimants. Therefore Claimants 

are not responsible for this material being reproduced and flagged.  

 

III. There is no duty of confidentiality between parties. 

 

11. Considering that neither the ICSID Arbitration Rules, nor the ICSID 

Convention include a restriction on freedom of parties in terms of publicity, 

and that none of the BITs establish restrictions on this, Claimants clearly had 

the right to share their own Request for Arbitration.  

12. Therefore, when the Claimants sent their Request for Arbitration to The Global 

Herald, did not breach any existing obligation.  

IV. The respondent’s application fails to meet the requirements of Art. 47 of the 

ICSID Convention  

13. Provisional Measures shall only be granted in limited circumstances. Pursuant 

to Art. 47 of the ICSID Convention and according to Art. 39(1) of the ICSID 

Arbitration Rules, it is not contested that, upon the request of the parties or 

based on its considerations, the Tribunal may grant provisional measures 

which shall be taken with the purpose of preserving the respective rights of 

either party. Nevertheless, certain conditions apply in order for provisional 

measures to be granted: the applicant shall specify the rights to be preserved 

and shall also recommend the measures for these rights to be preserved.5 The 

foregoing implies the existence of a right that needs to be preserved.  

 

14. In other words, under Art. 47 of the ICSID Convention, imposing a provisional 

measure shall only be considered in extraordinary circumstances: upon the 

                                                
5 Art. 47 of the ICSID Convention and Art. 39(1) of the ICSID Arbitration Rules.  
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existence of a right that needs to be preserved, and the necessity to urgently 

avoid imminent and irreparable harm6 which makes this an “extraordinary 

measure” that should be strongly and vigorously analyzed by the Tribunal. The 

applicant has to demonstrate why the Tribunal should grant its application7 

which in this case, has not been done by Tyrea.  

15. With the foregoing being established, an analysis of these circumstances may 

be necessary for the correct interpretation of the relevance of provisional 

measures in this case:  

1. The objective of preserving an “existing right” 

16. There is no existing right to be preserved. In this case, Tyrea implicitly 

alleges that not imposing this provisional measure could imply an affectation 

of economic and social rights, which are only mere expectations arising from 

the mere possibility of hosting the World Expo 2030. 

17. Art. 39(1) of the ICSID Arbitration Rules states that at any time after the 

institution of the proceeding, a party may request that provisional measures for 

the preservation of its rights be recommended by the Tribunal. The request 

shall specify the rights to be preserved, the measures and the recommendation. 

The ICSID Tribunal, on Maffezini, refers to the preservation of an existing 

right. In this case, the Tribunal holds that the present tense used in this Art. 

implies that such right must exist at the time of the request, which means that 

it shall not be hypothetical, nor be one to be created in the future8, in other 

words it shall not be a mere expectation of a right.  

18. Furthermore, on Maffezini the Tribunal sets an example of an existing right, as 

an interest in a piece of property, of which the ownership is in dispute. In this 

case, a provisional measure could be ordered to require the property not to be 

alienated before the final award of the arbitral tribunal. This provisional order 

                                                
6 Occidental Petroleum Corporation, ¶59; Perenco Ecuador ¶43; Burlington Resources ¶ 51 
7 Maffezini, ¶10.  
8 Maffezini, ¶ 12-13 
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would be precisely preserving the status quo of the property, thus preserving 

the current rights of the party in the property. 9 

19. Here, there is no existing right to be preserved. If there were to be grounds to 

grant this provisional measure, they would solely be mere right expectations. 

The possibility of hosting the World Expo 2030 and so hosting it involves a 

myriad of factors surrounding a possible acquisition by Tyrea of economic and 

social benefits. The advantages of hosting it are not certain, and they 

undoubtedly do not depend on the simple action of sharing the Request for 

Arbitration. Therefore, in the unlikely situation that this Tribunal decides to 

grant a provisional measure based on a right expectation, the Respondent 

would not even be able to fulfill this condition which is anything but uncertain. 

20. In connection with the right of non-aggravation of the dispute, it is worth 

mentioning that “believing” that the media campaign may affect the 

impartiality of the Tribunal10 does not sustain sufficient legal and reasonable 

grounds to request for this type of provisional measure.  

 

2. The circumstance of necessity 

 

21. Provisional measures are not necessary if there is no existing right to preserve.  

22. As it was established through the jurisdiction of the ICJ: provisional measures 

are necessary where the actions of a party “are capable of causing or 

threatening irreparable prejudice to the rights invoked”. 11  

23. Considering that the right implicitly invoked by Tyrea does not give place to 

an existing right, but to a mere expectation there is no right in risk of being 

prejudiced, therefore there is no necessity of granting a provisional measure 

over this.  

                                                
9 Maffezini, ¶ 14 
10 Tyrea’s Request for Provisional Measure, ¶ 9 
11 Aegean Sea Continental Shelf Case, Separate Opinion of President Jiménez de Aréchaga, 1976 I.C.J. Rep. 
3 at p. 11. 



 9 

 

24. Tyrea also mentions its right as the Respondent in this dispute, mentioning that 

the propaganda may affect the impartiality of the members of the Tribunal, 

jeopardizing its position in the dispute. Nevertheless, further to failing to 

mention the respective and specific rights that could be affected in connection 

with the proceeding, by stating that they believe that the propaganda may affect 

the impartiality of the members of the Tribunal, they recognize the harm as 

possible, but not as imminent. This argument is based on mere speculation 

which can be defined as forming opinions about what might happen without 

knowing all the facts.12 The applicant cannot know for a fact, that the 

Arbitrators will be influenced by the media; hence arguing that this might 

affect its position in this dispute because “this may affect the members of the 

Tribunals decision” is basically constructing a hypothetical harm, which is 

imagined rather than real and true.13 

 

3. The circumstance of urgency 

25. The ICJ, in connection with provisional measures, established that these are 

urgent where “action prejudicial to the rights of either party is likely to be 

taken before such final decision is given.”14 Based on the foregoing, there 

cannot be urgency in granting a provisional measure to protect a specific right 

if there is not an acquired right to protect.   

 

                                                
12 OED, definition of “speculation”. 
13OED, definition of “hypothetical”. 
14 Case Concerning Passage Through the Great Belt, Rep.12 at p. 17.  
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JURISDICTION 

A. The Tribunal has jurisdiction to hear the claim regardless of the 

denouncement of the  ICSID Convention by the Republic of Tyrea. 

 

I. The Tribunal has Jurisdiction Ratione Personae and Ratione Materiae to hear 

the claim. 

 

26. Pursuant to Art. 9 (1) of the BITs the Claimants submitted to arbitration their 

claim regarding the breach of Tyrea’s obligations to (i) not take any measures 

depriving, directly or indirectly, nationals of the other contracting party of their 

investment (expropriation)15; and (ii)  ensure a fair and equitable treatment to 

the investments of nationals of the other contracting party16. Jurisdiction to hear 

and rule over the matters regarding disputes between a contracting party and  

an investor of another contracting party is conferred through the 

aforementioned Art. 9 (1). 

27. The BITs on Art. 1, § (b.ii.), defines the  term “national” of a contracting party 

as a legal person constituted in accordance with the laws of that contracting 

party.17 Friendslook is a company incorporated under the laws of Novanda;18 

Whistler and SpeakUp are companies incorporated under the laws of Kitoa.19 

Therefore under the definition of “nationals” of a contracting party given on 

Art. 1, §(b.ii.) of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT, the 

Claimants are nationals of Kitoa and Novanda, respectively20, granting the 

Tribunal jurisdiction ratione personae over the claim. 

 

                                                
15 Art. 6, Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
16 Art. 3(1), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
17 Art. 1(b)(ii), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
18 Statement of Uncontested Facts,  ¶ 7. 
19 Statement of Uncontested Facts,  ¶ 8, ¶ 9. 
20 Art. 1(b)(ii), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
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28. The BITs on Art. 1, § (a.iv. and a.v.) define “investment” as any right in the 

field of intellectual property and technical processes21, and any other rights 

granted under public law.22 The Claimants expanded their operations through 

the establishment of local branches by means of local offices and servers in 

order to operate a local platform in Tyrea. These local branches implied the 

development of technical processes and working capital which complies with 

the definition of “investment”23, therefore said assets and technical processes 

should be protected by the aforementioned BITs, and any disputes arising from 

the obligation of Tyrea to protect such investments are subject to arbitration 

under the ICSID Arbitration Rules, granting the tribunal jurisdiction ratione 

materiae over the claim.24 

 

II. The Tribunal has Jurisdiction Ratione Voluntatis and Ratione Temporis to hear 

the claim. 

 

1. Tyrea gave its unconditional consent under the Tyrea-Novanda BIT and 

the Tyrea-Kitoa BIT to arbitrate. 

 

29. Pursuant to Art. 25 of the ICSID Convention, one of the requirements for 

ICSID to acquire jurisdiction to hear the claim, is that both of the parties to a 

legal dispute consent, in writing, to submit that dispute to ICSID.25 

30. Under Art. 9 (1) and (3) of the Tyrea-Novanda BIT and the Tyrea-Kitoa BIT, 

Tyrea gave its unconditional consent to submit to arbitration before ICSID, 

disputes arising from the obligations of Tyrea regarding investments of any of 

the nationals of either Kitoa or Novanda.26 

                                                
21 Art. 1(a)(iv), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
22 Art. 1(a)(v), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 200 
23  Case File, ¶ 103-117. 
24 Art. 2 and 9(1), Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001. 
25 Blue Bank, ¶ 104. 
26 Art. 9, Tyrea-Novanda BIT, 2000 and Tyrea-Kitoa BIT, 2001 
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2. The denouncement of the ICSID Convention did not affect Tyrea’s 

consent to arbitrate under the Tyrea-Novanda BIT and the Tyrea-Kitoa 

BIT.  

 

31. The Respondent’s denouncement of ICSID Convention pursuant to Art. 71 of 

the ICSID Convention was filed to the President of the World Bank on January 

5th 201827.  

32. Art. 71 of the ICSID Convention grants a six-month period to designate the 

date of   effectiveness of the denouncement of the ICSID convention.28 

Therefore, Tyrea’s denouncement of the ICSID Convention did not entered 

into effect until July 5th, 2018.  

33. Claimant's request for arbitration was submitted on June 29th, 2018 29, 6 days 

before the denouncement of the ICSID Convention by Tyrea entered into 

effect, ergo Tyrea´s offer to arbitrate, given under the Tyrea-Novanda BIT and 

the Tyrea-Kitoa BIT, was in full effect at the date the Claimants submitted the 

request to arbitrate. 

34. Art. 71 of the ICSID Convention must be interpreted in conformity with the 

terms of Art. 31 of the VCLT in accordance with its ordinary meaning, in light 

of its object and purpose, and in order to ensure its effet utile.30 Therefore, 

inferring that the solely notice of denunciation does not allows a national of a 

contracting party under the BITs to submit a Request for Arbitration would be 

wrongful, since it would take away the purpose of the six-month period 

described in the second sentence of Art. 71 of the ICSID Convention, which 

is, to not produce the immediate effect of the denouncement. In other words, if 

the intention of Art. 71 was for the denunciation to produce an immediate 

                                                
27 Case File, ¶ 825. 
28 Art. 71, ICSID Convention. 
29 Case File, ¶ 48. 
30 Blue Bank, ¶ 118 
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effect, it would make no sense to introduce a six-month period before the 

denouncement becomes effective.31 

 

3. Tyrea was still bound to ICSID Convention when the consent to 

arbitrate was perfected. 

 

35. According to Rule 6 of the Institution Rules, the proceedings under the ICSID 

Convention should be deemed started on the date the Secretary-General 

proceeds with the registration of the request for arbitration.32 

36. The request for arbitration on this case was officially registered on July 16, 

2018.33 

37. The registration date of the request for arbitration, namely, the date of the 

proceeding initiation cannot be deemed as the “Date of Consent”. 

38. The registry of the arbitration request depends, solely, of the Secretary-General 

of ICSID actions, and does not rely on a procedural action required for the 

Claimants. Thus, it would be nonsensical to infer that, even though the 

Claimant filed its request to arbitrate previous to the fulfillment of the six-

month period granted by Art. 71 of the ICSID Convention, they should be 

jeopardized by the undetermined time-lapse that could elapse between the 

request for arbitration filing and the actual registry of the aforementioned.34  

39. By giving its unconditional consent under the Tyrea-Novanda BIT and the 

Tyrea-Kitoa BIT, Tyrea made an offer to arbitrate to any national of either 

Novanda and Kitoa, and such offer was still valid until July 5th, 2018. 

40. Rule 2(3) of the Institution Rules defines the Date of Consent as: 

“the date on which the parties to the dispute consented in writing to 
submit it to ICSID; if both parties did not act on the same day, it means 
the date on which the second party acted”. 

                                                
31 Blue Bank, ¶ 119 
32 Rule 6, Institution Rules. 
33 Case File, ¶ 585. 
34 Venoklim, ¶ 78. 
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41. Tyrea’s consent was given through the offer to arbitrate established on the BITs 

and the Claimants consent to arbitrate was given on the date on which the 

Claimants first filed the request for arbitration, that being on June 29, 2018. 

This is the date when the investors’ gave their consent to the offer made by the 

host state, and the consent to arbitrate was perfected. 

42. The consent to arbitrate was perfected on June 29, 2018 so it cannot be argued 

that due to the denunciation such consent was unilaterally withdrawn by Tyrea 

since (i) the denunciation did not enter into effect until July 5, 2018 and (ii) the 

registration date of the request (July 16, 2018) cannot be deemed as the date as 

when the consent to arbitration was perfected. 

43. Since the consent to arbitrate under the ICSID Convention was given by both 

parties, and therefore perfected on June 29, 2018; the Tribunal has Jurisdiction 

ratione voluntatis and ratione temporis regarding the dispute arising from the 

obligation of Tyrea to not indirectly expropriate the Claimant’s investments 

and to grant them a FET. 

B. The Tribunal has jurisdiction To hear the claim regardless it is on a Multi-

Party Basis  

44. The ICSID Convention itself, nor the BITs, include in their content the 

definition, nor the procedure of a multi-party proceeding. Also, the Tribunal of 

the Ambienbg te Ufficio case stated that there is not a unified term to refer to 

this type of proceedings.35 That being said, Respondents erroneously made use 

of the term multi-party basis, which clearly had not been defined. Nevertheless, 

it is important to point out that such a situation did not prevent the Tribunal 

from acknowledging its jurisdiction on similar cases.36  

45. In Ambiente Ufficio, the Tribunal established that the term could not be used 

as a backdoor to relate the action with a class action and in this same intention, 

                                                
35 Ambiente Ufficio, ¶ 112. 
36 Ambiente Ufficio, ¶ 135.  
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neither be used to import aspects from other laws.37 That being said, it is 

implied that this action shall not be taken as a class action, not only based on 

the interpretation given by this Tribunal, but because this action itself, does not 

comply with the characteristics of a class action, which includes the 

representative nature.38  

46. In addition, in Ambiente Ufficio was also pointed out that the loophole with 

regards to the regulation of multi-party arbitration cannot be taken as 

conclusive to indicate that it is forbidden for the Tribunal to hear any claims 

on a multi-party basis proceeding.39 The fact that the Claim is based in two 

different treaties (the BITs) shall not be used to argue that there is no possibility 

for this Tribunal to hear The Claimants in the same proceeding.  

47. Additionally, this Tribunal shall acknowledge its jurisdiction to hear these 

claims based on the following:    

I. The Claimants action is supported by a unified purpose: cause and aim.  

48. It has been stated that The Claimants share various characteristics that make 

them reasonably intended to act on a multi-party basis. Even though the BITs 

are subscribed with different parties by separate, the matter subject of 

regulation is the same in the Tyrea-Kitoa BIT and in the Tyrea-Novanda BIT. 

49. Other than having the same subject of regulation, the content of the BITs is 

drafted in the same terms, which has allowed The Claimants to unify actions 

under the concept that it is possible to start action because of disputes arising 

from several and separate contractual relationships, but similar legal basis.40 

Even though it has been stated that the problem of having a multi-party 

arbitration arising from several and separate contracts, which in this case will 

be treaties, is that the award would not be enforceable by the party to which 

                                                
37 Ambiente Ufficio, ¶ 121. 
38 Ambiente Ufficio, ¶ 93. Giovanni Alemanni, ¶ 88. 
39 Ambiente Ufficio, ¶ 97, 
40Multi Party Arbitration, p. 36. Ambiente Ufficio, ¶ 100 
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the terms of basis of the award are not included in the applicable treaty. This  

should not be a problem in the present case, due to the fact that the BITs are 

established in their totality, the same regulation, thus, the award shall be 

enforceable for all of the parties.  

50. Moreover, it was the same Tyrean regulatory measure that caused the 

affectation to The Claimants, to which the Claimants also may seek the same 

type of remedy . By having the same subject of dispute, the same regulatory 

framework and the same affectation to which the same type of remedy is 

pursued, there shall be no doubt that dispute under consideration shall be 

addressed under the same proceeding.  

II. The Claimants action is supported by the principle of Procedural Efficiency. 

51. Claimants believe that the best manner to address disputes arising from the 

breach of Tyrea’s obligations is through the same proceeding based on the 

principle of procedural efficiency. Taking into account that the Claimants 

constitute three corporations affected by the same situation in the exact same 

manner, addressing the claims through separate proceedings would not be in 

compliance with the concepts of cost and time efficiency, which  must be 

enforced by this Tribunal.  

52. International institutions that use arbitration as a method for addressing 

conflicts, have recently implemented measures to assure the compliance of 

procedural efficiency.41 The efficiency is usually oriented to cost and time. 

However, depending on the case, it will be necessary for the Tribunal to 

analyze and determine the measures to manage the process more efficiently, 

appealing to its discretional efficiency42, which shall aim to avoid any 

unnecessary hearings, and limit the amount of written submissions43.  

                                                
41 International Arbitration and Procedure, pp. 118-119 
42 International Arbitration and Procedure, p. 121.  
43 International Arbitration and Procedure, p. 121. 
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53. By this Tribunal acknowledging its jurisdiction on the present claims, would 

not only be enforcing the procedural efficiency. While having three 

proceedings will most likely represent the triple in time and cost for addressing 

the exact same claim, having one proceeding will allow Respondents to address 

the Claimants’ request without incurring extra costs.  In the case Claimants 

must have had instituted different proceedings, it would be the Tribunal and 

Respondents’ duty to ask for a consolidation of proceedings, appealing to the 

procedural efficiency.  

54. The intention of the Claimants, as stated in other cases44,  clearly do not 

represent a risk for the due process. Primarily, because all the steps of the 

procedure will remain, ensuring the right to defense of the Respondents, with 

the asset of avoiding multiple and simultaneous proceedings. Measure that 

most likely could have had represented additional unnecessary efforts. For the 

reasons listed above, the Tribunal shall recognize its jurisdiction on the case.  

 

MERITS 

THE BLOCKING OF THE CLAIMANT’S PLATFORM VIOLATED ART. 3(1) OF 

THE TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT. 

A. Violation of the obligation to provide FET. 

55. The blocking of the Claimant’s platform violates Art. 3(1) of the BITs, which 

establishes the obligation of each Contracting Party to ensure FET to the 

investments of nationals of the other Contracting Parties. 

56. Art. 3(1) of the BITs reads as follows:  

                                                
44 Ambiente Ufficio, ¶ 110, 172.  
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“Each Contracting Party shall ensure fair and equitable treatment to the 
investments of nationals of the other Contracting Party and shall not 
impair, by unreasonable or discriminatory measures, the operation, 
management, maintenance, use, enjoyment or disposal thereof by those 
nationals….” 

57. The BITs do not properly define the concept  FET. This term lacks a definable 

core, it has been considered an “absolute”45, “non-contingent” standard of 

treatment, i.e. standard that states the treatment to be accorded in terms whose 

exact meaning has to be determined by reference to specific circumstances of 

application… The obligation of the parties in investment agreements to provide 

each other a FET has been given various interpretations by governmental 

officials, arbitrators and scholars. The proper interpretation of FET may be 

influenced by the specific wording included in the BITs46. The standard 

consistently depends on the circumstances and evidence presented in each 

case47. 

58. Therefore to interpret its meaning we will refer to different notions of the 

standard according to general principles of law, its application based on 

customary international law and the context implied in the BITs. 

59. The Notes and Comments of the Draft Convention of Foreign Property states 

that the standard of FET requires that – subject to essential security interests – 

protection afforded under the Convention shall be that generally accorded by 

the Party concerned to its own nationals48. 

60. The Draft Convention on Investments Abroad, states that each party shall at all 

times ensure FET to the property of the nationals of the other Parties of the 

Convention. By granting the most constant protection and security to their 

                                                
45 Absolute standards: “which are not contingent upon specified factors, happenings, or government behavior 
towards other investors or persons”. The Law of Investment Treaties, § 9.2. 
46 OECD, Directorate for Financial and Enterprise Affairs. 
47 Good Faith in International Investment Arbitration, ¶ 9.05. 
48 Notes and Comments of the Draft Convention of Foreign Property, Art. 1. 
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property within the territories and must not in any way be impaired by 

discriminatory49 measures50. 

61. Although these multilateral efforts did not result in enforceable documents, 

their discussion and elaboration of the concept FET have developed its 

diffusion among countries. The FET has become a principle of international 

law and a fundamental norm of the emerging global regime for international 

investment 51. Therefore, even though these documents were not ratified by 

Tyrea, they constitute the basis to understand the concept of FET. 

B. Violation of the obligation to provide SLP and guaranteeing MFN standard. 

62. The concept “fair” is defined by the OED as: “treating people equally without 

favouritism or discrimination”; and the term “equitable” is defined as: “fair 

and impartial”.  

63. Also, according to the definition provided by the OED, we defend the treatment 

granted by Tyrea should not be considered fair or equitable because Tyrea 

violated the SLP and MFN principles. The Art. 3(2) of the BITs specifically 

regulates that in any case the SLP granted to the investors of other Contracting 

Parties, shall not be less than the accorded to investments of its own nationals 

or nationals of any third State. 

64. Art. 3(2) of the BITs: establishes: 

 “.... More particularly, each Contracting Party shall accord to such 
investments full security and protection which in any case shall not be 
less than that accorded either to investments of its own nationals or to 
investments of nationals of any third State, whichever is more 
favourable to the investor….”. 

 

                                                
49 “Discriminatory”, defined by the OED as: “the unjust or prejudicial treatment of different categories 
of people, especially on the grounds of race, age or sex”. 
50 The Draft Convention on Investments Abroad, Art. 1. 
51 The Law of Investment Treaties, p. 242. 
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65. The SLP has been defined by authorities indicating that the principle of full 

protection and security reaches beyond guaranteeing safeguard from police 

protection in a physical sense. This obligation would not only be breached by 

active and abusive exercise of State powers but also by the omission of the 

State to intervene where it had the power and duty to do so to protect the normal 

ability of the investor’s business to function. The power of the government 

shall be used to ensure the foreign investment 52.  

66. Also, the Art. directly relates the FET with the MFN by establishing that the 

SLP shall not be less than the accorded to investments of its own nationals or 

nationals of any third State. Noah Rubins mentions that Swiss bilateral 

investment treaties, provide for treatment not less favorable than that granted 

by each Contracting Party to the investments made within its territory by 

investors of the most favored nation.53 

67. Consequently, analyzing the Art. 3 of the BITs and reviewing the definition 

granted primarily by the Notes and Comments of the Draft Convention of 

Foreign Property, the principle of FET requires guaranteeing the protection of 

Contracting Parties investments’ in its territory, the same as the investments of 

its own nationals. Also, the relation between the FET and MFN principle stated 

in the Art. of the BITs, as above mentioned, implies the obligation of Tyrea to 

provide the safeguard of the investments of other Contracting Parties of the 

BITs.  

68. The most important fact of the case to determine the violation of Art. 3(1) of 

the BITs lies on the favoritism implied in Tyrea’s actions to social media 

platforms also used by the radicalistic groups, such as: Wink and Truthseeker. 

Even though the Claimants implemented a first version of the algorithm within 

the new deadline, the Respondent proceeded with the blocking of their social 

                                                
52Full Protection and Security,  § 3. 
53MFN Clauses. 
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media platforms for non-compliance with the new legal requirements 

established by the government. 

69. The TCA defended that they did not block Wink and TruthSeeker because 

these social media platforms were less popular and convenient for spreading 

hate speech and were less dangerous. They stated that Wink was not guilty for 

not being able to provide an efficient algorithm because their “spam” messages 

only contained short links and were consequently out of the filter’s reach. TCA 

never explained why TruthSeeker was not blocked. 

70. Nevertheless, the Amendment clearly establishes in its Art. 51 bis that every 

social media platform had the obligation to develop and implement an effective 

algorithm suitable for its scale of operations, and that any social network failing 

to comply with the requirements shall be liable in accordance with the 

provisions of the TPC.  

71. The Amendment also modifies the TPC sanctions, establishing social media 

platforms that fail to comply with the requirements established in Art. 51 bis 

of Law on Media shall result in the following penalties: (i) a fine; or (ii) 

temporary or permanent blocking of the relevant Network.  

72. Therefore, it shall be considered a violation of the FET that Wink, a social 

media platform that also failed to fulfill the Tyrea’s requirements has not been 

sanctioned with the blocking of its network or a fine. Also, as previously 

mentioned, the TCA indicated the inefficiency to provide the algorithm was 

not fault of Wink; demonstrating at the time they did not have the intention to 

sanction such company. Nevertheless, the Amendment is clear, establishing 

social media platforms must provide an efficient algorithm to fulfill the new 

requirements or they would be sanctioned. Tyrea failed to provide a FET under 

the definition granted by international standards.  

73. Also, taking into consideration that TruthSeeker was created by the 

government of Tyrea, this measure should be considered an abusive exercise 
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of State powers. Violating the international principle of SLP, previously 

analyzed, and also established in Art. 3 of the BITs.  

74. In addition, Tyrea violated the MFN standard, by granting a superior treatment 

to a platform developed by its own nationals by neither blocking or establishing 

a fine to a company that also was not able to provide an efficient algorithm. 

Tyrea has not explained any reason for the lack of sanction. 

C. Conclusions 

75. For the foregoing reasons, Tyrea violated Art. 3(1) by not ensuring a FET to 

the investments of nationals of the other Contracting Parties by impairing their 

functioning with unreasonable and discriminatory measures.  

76. Tyrea violated Art. 3(2) for not granting full SLP to the investments of other 

Parties’ nationals, by not providing the same protection as its own nationals’ 

investments. 

THE BLOCKING OF THE CLAIMANT’S PLATFORM VIOLATED ART. 6 OF THE 

TYREA-NOVANDA BIT AND THE TYREA-KITOA BIT.   

A. The existence of unlawful expropriation according to customary 

international law. 

77. Art. 6 of the BITs stipulates:  

“Neither Contracting Party shall take any measures depriving, directly 
or indirectly, nationals of the other Contracting Party of their 
investments unless the following conditions are complied with: 

(a) the measures are taken in the public interest and under due process of 
law; 

(b) the measures are not discriminatory or contrary to any undertaking 
which the former Contracting Party may have given; 

(c) the measures are accompanied by provision for the payment of just 
compensation. Such compensation shall represent the genuine value of 
the investments affected and shall, in order to be effective for the 
claimants, be paid and made transferable, without undue delay, to the 
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country designated by the claimants concerned and in the currency of 
the country of which the claimants are nationals or in any freely 
convertible currency accepted by the claimants.” 

78. In relation to the Art. previously mentioned, it is necessary to determine two 

matters: (i) if Tyrea took any measures to deprive directly or indirectly the 

Claimants of their investments; and (ii) if measures (a), (b) and (c) were 

complied with.   

79. To analyze if Tyrea deprived directly or indirectly the Claimants of their 

investments, it is important to previously understand the concept “deprive”. 

The OED defines this term as: “prevent (a person or place) from having or 

using something.''  The circumstances under which the term “deprive” is used 

in Art. 6 of the BITs, suggests Tyrea is not allowed to expropriate the 

Claimants of their investments.  

80. Whether if the expropriation is considered direct or indirect, it is an action 

prohibited by the BITs. Nevertheless, to analyze if an expropriation did occur, 

we consider it is necessary to distinguish the nature of the actions performed 

by Tyrea. By using the phrase “to deprive ... directly or indirectly ...” in the 

text of the Art. it is intended to bring within its compass any measures taken 

with the intent of wrongfully depriving the national of his rights and resulting 

in loss 54.  

81. Expropriation means a forcible taking by the Government of tangible or 

intangible property owned by private persons. Generally when expropriating a 

person’s property, the authority looks forward to transferring ownership of that 

property to another person, usually the authority that exercised its power to do 

the taking.55 

82. This is known as direct expropriation. This occurs when the title of the owner 

is affected by the measure in question56. This type of expropriation requires the 

                                                
54 Arbitration Under International Agreements, ¶ 22.31. 
55 International Investment Arbitration, ¶ 8.68. 
56  International Investment Arbitration, ¶ 8.68. 
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transfer of title and physical taking or seizure of property by a State. A host 

State may perform these actions through legislative or administrative acts57.  

83. The notion of expropriation has often been referred to as indirect expropriation 

by the State. This type of expropriation occurs when the State takes measures 

that substantially interfere with the investor’s business activities58. Scholars 

relate the indirect expropriation to the substantial loss of control or economic 

value of a foreign investment, as previously mentioned, without a physical 

taking. This type of expropriation refers to the significant deprivation of an 

investment without a formal transfer 59, the measures taken deprive the investor 

of the use and benefit of their investments even though they may retain nominal 

ownership 60.  

84. In this particular case, Tyrea deprived indirectly the investment of the 

Claimants because Tyrea did not formally transfer the title of the Claimants’ 

property. Nevertheless, when Tyrea proceeded with the blocking of the 

Claimants’ social media platforms, the Claimants were deprived of significant 

assets. Their ability to generate revenue through the sale of advertising space 

was compromised, which constituted a major loss considering that the 

Claimants’ revenue is ad-driven and heavily depends on their web traffic as 

well as payments for ad blocking and promotional content. Also, the Claimants 

were working on the development of new features and products, specifically 

made for Tyrean users. By the sudden blocking of the platforms, all of the 

efforts and spent capital of the Claimants transformed into loss.  

85. Also, the Claimants were negotiating the expansion of their platforms in 

neighboring states. After the blockage of the platforms by the Respondent, 

these negotiations were paralyzed. The neighboring States informed the 

Claimants that consequently to these events they would not be able to operate 

                                                
57 Expropriation in Investment Treaty Arbitration, Part I The Concept of Expropriation, 4 The Concept of 
Expropriation in Investment Treaty Arbitration, ¶ 4.02, ¶ 4.05. 
58  International Investment Arbitration, ¶ 8.87. 
59 Expropriation in Investment Treaty Arbitration, ¶ 4.37 
60  International Investment Arbitration, ¶ 8.87. 
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in their countries. By blocking the social media platforms of the Claimants, 

Tyrea caused a substantial economic loss which will be further analyzed in this 

memorial.  

86. It is important to remark that jurisprudentially61 tribunals have examined the 

ways in which governmental authorities may force a company out of business 

or significantly reduce the economic benefits of its business.  

87. Application of unreasonable regulatory regimes, among others, has been 

considered to be an expropriatory action 62. For regulatory measures to amount 

to expropriation, there must be a substantial deprivation of the investment. 

Many investment treaty tribunals have applied the test of substantial 

deprivation to determine if the measures taken by a State should be considered 

indirect expropriation 63. Also, it is important to note that regulatory measures 

come in a variety of forms and relate to all aspects of the economy and society. 

One of the most common examples of this type of indirect expropriation is 

regulatory measures in the broadcasting field.  

88. Also, previously in cases such as CME Czech Republic v. The Czech Republic, 

the Tribunal has examined if the measures taken by the State depending if they 

could be characterized as normal broadcasting regulator’s regulations in 

compliance with and in execution of the law. The tribunal decided the actions 

and inactions could not be considered normal broadcasting because they were 

designed to force the foreign investor to contractually agree to eliminating 

basic rights64. We could relate this with the intentions of Tyrea to deny freedom 

of speech (as previously mentioned) and access the users’ personal data and 

private messages. Clearly, executing a violation to human rights. 

89. The main factors in the test for expropriation constitute: (i) the economic 

impact of the measure, the measure or series of measures need to have an 

                                                
61 Marvin Roy Feldman v. Mexico. 
62 Arbitration Under International Agreements: A Guide to Key Issues, ¶ 22.87. 
63 Expropriation in Investment Treaty Arbitration, ¶ 7.52. 
64 Expropriation in Investment Treaty Arbitration;  ¶ 5.02. 
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adverse effect on the economic value of the investment (combined with other 

factors); (ii) the measure must be discriminatory; (iii) the extent to which the 

measure interferes with investment-backed expectations; (iv) the character and 

intent of the measures or series of measures, whether they are bona fide public 

interest purposes or not and whether there is a reasonable nexus between them 

and the intention to expropriate65.  

90. We will prove how each of the main factors of the test for expropriation 

directly relate to the case in hand. First of all, the economic impact of the 

measure had an adverse effect on the economic value of the investment 

because, as previously mentioned, the ability of the Claimants to generate 

revenue was compromised; also, the effort and capital invested in developing 

new features for Tyrean users transformed into a loss for the Claimants’ 

companies. 

91. Furthermore, except in rare circumstances non-discriminatory regulatory 

actions by a Party that are designed to protect legitimate public welfare 

objectives such as safety, do not constitute expropriation or nationalization 66. 

Nevertheless, the actions performed by Tyrea must be considered 

discriminatory according to the arguments previously exposed in which we 

demonstrate that Tyrea violated Art. 3 of the BITs, by not guaranteeing a FET 

and SLP. Tyrea’s actions regarding their favoritism to their nationals’ platform 

should be considered a discriminatory measure by guaranteeing a MFN 

treatment.  

92. In addition, the measure interferes with investment-backed expectations 

because the efforts to provide new features for Tyrean users went to waste and 

the negotiations with the neighboring countries were ruined by the blocking of 

the platforms.  

                                                
65 Expropriation in Investment Treaty Arbitration;  ¶ 7.83. 
66 Expropriation in Investment Treaty Arbitration;  ¶ 5.02. 
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93. In relation to bona fide public interest, scholars have determined that to 

constitute bona fide regulation, the measure must be in the public interest and 

must not be discriminatory. Also the impact of the measure is a factor that must 

be taken into consideration, because the proportionality of the measure should 

be directly connected to the public purpose objective 67.  

94. We have already explained how Tyrea’s actions were discriminatory; 

therefore, we will continue by establishing how the measures implemented by 

Tyrea did not constitute a reasonable nexus between them and the intention to 

expropriate. The proportionality of the measure did not have the desired effect, 

because the usage of the Claimants’ platforms did not have a direct relation 

with the violent acts that occurred in Tyrea.  

95. We can prove this statement by taking into consideration that the population of 

Tyrea that have unobstructed access to the internet reside in cities and access 

to the internet in rural areas is still difficult due to the lack of the necessary 

infrastructure. Nevertheless, the ethnic tension still existed in the rural sector 

of Tyrea’s population, which did not have access to the social media platforms.  

B. Noncompliance with conditions to perform a lawful expropriation according 

to the BITs. 

96. Now that we have proven how Tyrea, under the commonly accepted notions 

of International Law, has expropriated unlawfully the property of the 

Claimants. It is important to identify how the measures taken by Tyrea did not 

comply with the conditions stated in Art. 6 of the BITs. 

97. The first condition Tyrea did not comply with, determines that the measures 

were taken in the public interest and under due process of law. In determining 

whether an expropriation has occurred drawing the basic requirements of due 

process of law, good faith plays a major role 68.  

                                                
67 Expropriation in Investment Treaty Arbitration;  ¶ 4.39.  
68 Good Faith in International Investment Arbitration,  ¶ 8.01. 
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98. In an international instrument, the requirement of due process of law would 

suggest that the investor, for example, has the right to advance notification and 

a fair hearing before the expropriation takes place and that the decision be taken 

by an unbiased official and after a reasonable period of time69. At the case in 

hand, none of these conditions were met before the blocking of the social media 

platforms. 

99. The second condition Tyrea should had complied with, establishes the 

measures should not be discriminatory. We have already clarified why Tyrea’s 

actions should be considered discriminatory. Therefore, we consider there is 

no need to extend this subject.  

100. The last condition requires that the measures be accompanied by 

provision for the payment of just compensation which shall represent the 

genuine value of the investments affected. A generally accepted statement in 

customary international law, establishes that States are not liable to pay 

compensation to a foreign investor, when in the normal exercise of their 

regulatory powers, they adopt a non-discriminatory manner bona fide 

regulation that is aimed at the general welfare70. Nevertheless, we have already 

proven that the measures taken by Tyrea are discriminatory and do not 

constitute normal broadcasting regulator’s regulation. 

101. It is an important issue if whether compensation is a condition of 

legality for expropriation, i.e. whether failure to pay compensation renders an 

expropriation unlawful. The current trend in International Law, appears to 

favor the investor, viewing compensation as a condition of legality.71 The lack 

of compensation has been considered a violation of the criteria determining the 

lawfulness of an expropriation, according to the due process requirement or the 

FET. This problem exists for regulatory intervention where there is no arbitrary 

                                                
69 Good Faith in International Investment Arbitration,  ¶ 8.19. 
70 Arbitration Under International Investment Agreements: A Guide to the Key Issues, ¶ 22.89. 
71 Expropriation in Investment Treaty Arbitration, ¶ 15.03. 
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or discriminatory element and there are no due process breaches 72. 

Considering the circumstances appearing in the case at hand, compensation 

should be considered a condition of legality, because we have previously 

proven the existence of arbitrary and discriminatory actions performed by 

Tyrea. Also, as previously mentioned, Tyrea did not act under the expected due 

process of law applicable to these cases.  

C. Conclusions. 

102. Tyrea violated Art. 6 of the BITs by taking measures to deprive 

indirectly the Claimants of their investments.  

103. Tyrea failed to comply with the following conditions: (i) exercising the 

measures under due process of law; (ii) the measures taken were not 

discriminatory; and (iii) the measures were accompanied by provision for the 

payment of just compensation. 

QUANTIFICATION OF DAMAGES 

A. The Discounted Cash Flow method is the appropriate valuation method to 

determine the Claimant’s profit loss. 

104. Respondent argues that the quantification of damages must be limited 

only to the proven expenditure of the Claimants regarding their operations in 

Tyrea73, that is to say, only the costs of  establishing local branches, namely the 

costs of market research, legal and regulatory compliance, equipment, website 

localization and marketing campaign, should be taken into account. 74 

 

105. The Respondent’s proposed method of quantification of damages is not 

only extremely inaccurate but absurd, since such approach does not take into 

                                                
72 Regulatory Expropriation Claims in International Investment Arbitrations, §A.  
73 Case File, ¶ 1153-1556 
74 Case File, ¶ 525-259 
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account the costs incurred by the Claimants until the date of the blocking and 

the income that would have been (but was not) received by the Claimants as a 

result of their initial investment during the 2018 period. 

 

106. On this particular case, the Claimant’s profits were ceased to be 

produced because of Tyrea’s policies and governmental actions against the 

Claimants’ web platforms producing a clear loss on profits that were expected 

to be received through the remaining period of 2018. 

 

107. Considering the necessity to also review the profits ceased to be 

produced by the Claimants’ businesses operations, a business interruption 

valuation would be a more accurate approach. Business interruption valuation 

seeks to calculate the amount of the loss resulting from interrupting of, or 

interference of, the affected business75 which are the exact same circumstances 

under which the Claimants’ profits were loss. 

 

108. A business interruption valuation would require a “looking-forward” 

quantification of damages to determine the not received profits that could have 

been received during a determined period of time. On this matter an income-

based approach would be the most adequate since the purpose of the 

calculation is to determine the projected income that was not received by the 

interference of the business.  

 

109. The most appropriate “looking-forward” quantification of damages 

method would be the DCF  since, accordingly with the World Bank Guidelines, 

this method is an income-based model which values the profit by estimating 

the net income or cash flow which a business could produce for a determined 

period of time and then discounting various risks that  could be turned into 

                                                
75 Valuation for Compensation, Chapter 2, § VII, p. 43 
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liabilities in the future.76 DCF is considered as a suitable method for valuating 

business operations with an established income-producing capacity, since it 

recognizes that the economic value of such business operations is a function of 

the cash that the business can be expected to produce in the future.77 

 

110. Although the DCF is not recommended for pre-operational operational 

businesses or business that are in early stages of operation since such 

businesses do not have enough historical data to determine the possible profits 

to be obtained in the future78, this would not be the circumstances in the present 

case. 

 

111. The Claimant's operations in Tyrea cannot be considered as pre-

operational since they started in 2015 which means that operations through 

2016 and 2017 give enough data to calculate and foresee the Claimants’ 

possible profit outcomes though 2018 taking as reference the income and costs 

of the business performance in previous years.79 

 

112. Additionally, the Claimants are well known and recognized social 

media corporations developers with known past experiences in creating and 

developing new business branches in new territories such as Tyrea, also 

providing useful data to estimate their profits and costs on new territories 

expansions. 

 

113. Furthermore, the Claimants’ damage report took into account all risks 

related to their operations in Tyrea including (but not limited to) country risks, 

tax and currency risks, business risks and force majeure risks, giving an 

                                                
76 Expropriation in Investment Treaty Arbitration, Part III Remedies, 13 Methods of Valuation ¶ 13.06 
77 Expropriation in Investment Treaty Arbitration, Part III Remedies, 13 Methods of Valuation ¶ 13.06 
78 Expropriation in Investment Treaty Arbitration, Part III Remedies, 13 Methods of Valuation ¶ 13.08. 
79 Case File,  ¶ 530-550  
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appropriate discount rate applicable to the net income flow deemed to be 

received and the produced weighted average cost of capital through the 

remaining 2018 period 80, meaning that the calculation is clearly not 

speculative but sustained on hard facts from previous years and experiences. 

 

114. In the case that this Tribunal considers that the DCF method is not the 

most accurate, neither the Respondent's method is appropriate to estimate the 

damages produced by Tyrea´s governmental actions because it undervalues the 

investment made by the Claimants. The method suggested by the Respondent 

does not take into account the damages for the interruption of the Claimants’ 

business operations, such as all the corporate and administrative planning and 

organization required to maintain their operations through 2018 in the territory 

of Tyrea 

 

B. Projected profit losses regarding the business expansion to near territories is 

not speculative. 

 

115. As we mentioned previously, it is not recommended to use the DCF 

method to calculate the profit loss of a pre-operational business, nevertheless 

pre-operational projects or businesses may be subject to a DCF method bound 

to certain factors and value drivers such as (i) whether the investor has 

experience delivering similar projects, and (ii) the investor’s ability to finance 

the projects.81 

 

116. The Claimants’ business operation expansion to Alcadia and Larnacia 

should be expansion projects subject to CDF valuation method since the 

                                                
80 Procedural Order No. 3,  ¶ 1 
81 Expropriation in Investment Treaty Arbitration, Part III Remedies, 13 Methods of Valuation, ¶ 13.08 
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Claimants’ have previous experience delivering similar projects and have the 

ability to finance such projects. As mentioned in Crystallex, regardless that 

investors did not enough record of profitability because the operations were yet 

to be started, the tribunal found that it had sufficiently established that, if it had 

been allowed to operate, the business would have engaged in a profit making 

activity and that such activity would have been profitable.82 

 

117. That said, it is not always necessary to provide a record of profitability 

to request compensation for the profit loss of a non-started business when the 

investors have evidence of past experiences developing and delivering similar 

projects with similar circumstances. As a large well known corporations, with 

experience developing local branches for their web platforms, the Claimants 

have proved through their business expansions to Tyrea that business 

expansion to territories such as Alcaldia and Larnacia, whose markets and 

potential user bases are similar to those of Tyrea83, are profitable. 

 

118. Data and information originated by similar business expansions can be 

used as information to calculate the not received profits and the weighted 

average cost of capital, ergo applying the DCF method to calculate the profit 

losses of the Claimants’ expansions to Alcadia and Larnacia is not on a 

speculative basis, but from data arising from similar business expansions 

regarding the same business operation and territories like the ones established 

in Tyrea.  

                                                
82 Crystallex,  ¶ 877. 
83 Case File,  ¶ 170-175 
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PRAYER FOR RELIEF  

 

119. For the foregoing reasons, Claimants respectfully requests this 

Tribunal to render an award in favor of the Claimants, as follows: 

(1) To deny the provisional measures requested by the Respondent; 

(2) To declare that it has jurisdiction to hear and adjudicate the present dispute on 

the basis of ratione personae, ratione materiae, ratione voluntatis and ratione 

temporis; 

(3) To declare that it has jurisdiction to hear and adjudicate de present dispute on 

the basis of a multi-party dispute; 

(4) To declare that the Respondent has indirectly expropriated the Claiman’s 

investments  pursuant to Art. 6 of the Tyrea-Kitoa BIT and Tyrea-Novanda 

BIT; 

(5) To declare that the Respondent has breached the FET standard pursuant to Art. 

3 (1) of Tyrea-Kitoa BIT and Tyrea-Novanda BIT; 

(6) Award the Claimants, and order the Respondent to pay the Claimants, 

forthwith, the full amount of compensation no less than 122,989,335 USD 

divided as follows in 69,134,875 USD for FriendsLook, 26,760,460 USD for 

Whistler, and 27,094,000 USD for SpeakUp; and 

(7) To find that Claimant is entitled to, and order the Respondent to bear 

compensation of all costs and fees related to these proceedings.  

 

Respectfully submitted on September 16, 2019 

By: 

Team Baxter 

On Behalf of Claimants 

FriendsLook, Plc. 

Whistler, Inc. 

SpeakUp Media, Inc 


